GENERAL ACCOUNTING OFFICE 


DECISIONS OF 
THE COMPTROLLER GENERAL 
OF THE UNITED STATES 


VOLUME 18 
JULY 1, 1938, TO JUNE 30, 1939 


‘ 


FRED H. BROWN 


Comptroller General of the United States 


R. N. ELLIOTT 


Assistant Comptroller General of the United States 


UNITED STATES 
GOVERNMENT ,PRINTING OFFICE 
WASHINGTON : 1939 


For sale by the Superintendent of Documents, Washington, D.C. - - - < Price $1.75 (Buckram 





FRED H. BROWN 
Comptroller General of the United States 


RICHARD N. ELLIOTT 
Assistant Comptroller General of the United States 


General Counsel 


JOHN C. MceFARLAND 


Assistants General Counsel 


GEORGE A. NINAS ROBERT A. TRON 





CONTENTS 


List of Comptrollers of the Treasury, etc 

List of Claimants, etc 

Table of Statutes, etc., Cited in Decisions 

Decisions of the Comptroller General of the United States 

Appendix (General Regulations, etc.)_..........---------------------- 1017 
Index-Digest 











COMPTROLLERS OF THE TREASURY 


Nicholas Eveleigh 
Oliver Wolcott, Jr 
Jonathan Jackson 
John Davis 

John Steele. . 
Gabriel Duvall 
Richard Rush - 
Ezekiel Bacon 
Joseph Anderson 


COMPTROLLERS ! 





Whence appointed 


| June 
| Feb. 


| Connecticut 

Massachusetts 
|_....do June 
North Carolina | July 
| IN a gttnticidewectwd Dec. 
Pennsylvania 


PERSURCIIOTES .. .. oie conc nccccee Feb. 
recite ca Sienanaaet | Feb. 





FIRST COMPTROLLERS? 


Joseph Anderson 
George Wolf 

James N. Barker 
Walter Forward 
James W. McCulloh 
Elisha Whittlesey 
William Medill _- 
Elisha Whittlesey 
Robert W. Tayler 


Bs ian cnn cceansdcccccuces ‘ 


William Lawrence 
Milton J. Durham 
Asa C. Matthews 
Robert B. Bowler 


Pennsylvania 
jibmaetdaendeneahenetuashecd | 
aos 


Ohio 
Kentucky 
Illinois 








DEPUTY FIRST COMPTROLLERS* 


William Hemphill Jones 
Jonathan Tarbell. 
John R. Garrison 
Charles Marshall Foree 


.| Virginia 


Delaware___...... oneal iaraayanettitsin ..-| July 
| Mississippi 
Apr. 


Kentucky 


South Carolina Sept. 


Nov. 


Sept. 


Nov. 


Date of 
commission 


11, 1789 
17, 1791 


25, 1795 | 
26, 1795 | 
1, 1796 | 
15, 1802 | 
22, 1811 | 


11, 1814 
28, 1815 


3, 1817 
18, 1836 
23, 1838 
6, 1841 
1, 1842 
31, 1849 


. 26, 1857 


10, 1861 
14, 1863 
5, 1878 
15, 1880 


. 20, 1885 


10, 1889 


6, 1893 | 


| sinc 
| Expiration 
| of service 


| 
2 Apr. 
Feb. 


June 
Dee. 


Feb. 
Feb. 


Mar. 


June 
Feb. 
Apr. 


May 
Apr. 
Apr. 
2 Jan. 
2 Feb. 
June 


Apr. 
May 





1, 1875 | 


5, 1876 
4, 1885 
10, 1893 
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? Died in office. 
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Oct. 1,1857 | May 11, 1863 
May 29, 1863 | Jan. 23, 1876 
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1 Office of Second Comptroller created Mar. 3, 1817. 

2 Office of Deputy Second Comptroller created Mar. 3, 1875. 

+ By the act of July 31, 1804, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 
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Name Whence appointed commission of service 


J. Raymond McCarl June 29,1921 | June 30, 1936 
Fred H. Brown Apr. 7, 1930 


ASSISTANT COMPTROLLERS GENERAL! 


June 30,1921 | Nov. 11, 1930 
Mar. 6,1931%) Dec. 16, 1931 


1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

1 Recess appointment. 

4 Acting Comptroller General of the United States July 1, 1936, to Apr. 10, 1939. 
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DECISIONS 


OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(A-94917) 


CONTRACTS—SPECIFICATIONS—CHANGES RESTRICTING COMPETI- 
TION WITHOUT REASONABLE NOTICE GIVEN OR GOOD REASON 
SHOWN 


Where, after the continued use of a particular grade of milk for approximately 
15 years, the specifications are so changed as to eliminate from con- 
sideration the bid of the former successful bidder whose product is ad- 
mitted to be satisfactory under the old specifications and will be used to 
include the day prior to the beginning of deliveries under the changed 
specifications, payment under the contract awarded under the changed 
specifications to other than the lowest and former successful bidder, at an 
increased cost to the United States of many thousands of dollars, is 
unauthorized, the change in specifications, without goo reason shown and 
reasonable notice given, not being a compliance with section 3709, Revised 
Statutes, requiring full and free competition in Government purchases, 
particularly where it appears the low bidder, through modernization of its 
plant, etc., would have been enabled to make deliveries meeting the new 
specifications prior to the new contract period. 


Acting Comptroller General Elliott to the Secretary of War, July 1, 1938: 
Your letter of June 18, 1938, is as follows: 


Reference is made to your letter of May 19, 1938 (A-94917), in which you 
request a report on the action taken by the War Department in respect of bids 
for milk and cream for Fitzsimons General Hospital, Denver, Colorado, which 
were opened on April 29, 1938. 

Under date of April 14, 1938, the Quartermaster, Fitzsimons General Hospital, 
issued invitation for bids No. 3808-38-66 calling for bids on milk and cream to be 
supplied during the Fiscal Year 1939. Of the items called for in the above 
invitation those in controversy are 1 and 2 calling for Grade A pasteurized 
milk and 7 calling for buttermilk. The invitation provided that items 1 and 2 
would be furnished in accordance with Federal Specification C-M-38l1b and 
item 7 in accordance with Federal Specification C-B-816. The invitation also 
contained a clause reading as follows: 

“Award of contract for meat, meat food products, poultry; or milk, fresh, 
as called for herein, will be limited to: (1) Bidders whose establishments op- 
erate directly under the supervision of the Bureau of Animal Industry, United 
States Department of Agriculture. All meat and meat food products purchased 
within the continental limits of the United States must originate in such 
establishments. (2) Bidders, other than the above, whose establishments have 
passed an Army sanitary inspection within the calendar month preceding the 


1 
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opening date of this bid and listed as approved sources of supply. NOTB: 
Bidders who propose to supply such foods (other than in hermetically sealed 
containers) may obtain a sanitary inspection of their plant by applying in 
writing to the Purchasing and Contracting Officer named herein. 

“Meat and meat food products which do not bear the stamp of the Bureau 
of Animal Industry, Department of Agriculture, are acceptable under this 
invitation for bids provided it is shown to the satisfaction of the contracting 
officer that such meat and meat food products originated in an establishment 
operating directly under the supervision of the Bureau of Animal Industry, 
United States Department of Agriculture, and that the plant from which 
delivery is made has passed the required Army sanitary inspection and is 
located within such distance of the contracting officer’s inspecting agencies as 
will permit the contracting officer to exercise the inspection control necessary 
to insure only B. A. I. inspected meats and meat food products being delivered. 
(Let. 8 C. A. 2/21/38).” 

In response to the above invitation, bids were received from the following: 


Brookridge Farm, Inc., Littleton, Colorado. 
The City Park Dairy Company, Denver, Colorado. 
The Carlson Frink Company, Denver, Colorado. 


Upon inspecting the plants of the three bidders the Medical Inspector, Fitz- 
simons General Hospital, certified as follows: 


“a. I have inspected the Brookridge Farm, Incorporated, located south of 
Littleton, Colorado, on two occasions during the month of April 1938. In my 
opinion, this dairy was in a position at that time to supply Grade A pasteurized 
milk pending a few minor changes in their milk plant. These changes are, 
in my opinion, only necessary to comply with the letter of the requirements for 
the production of Grade A pasteurized milk in accordance with the United 
States Public Health Service Regulations. Practically, I believe this plant 
had the equipment and methods which enabled them to far exceed the minimum 
requirements for Grade A pasteurized milk. 

“h. I further certify that I have inspected the City Park Dairy, Denver, 
Colorado. In my opinion this plant will have to be rebuilt before it will be in a 
position to produce Grade A pasteurized milk. The buildings are in a poor 
state of repair and in my opinion they cannot be remodeled so that this dairy 
farm and milk plant can meet the minimum requirements for Grade A 
pasteurized milk.” 


Thereupon the contracting officer rejected the low bid of the City Park Dairy 
Company on items 1, 2, and 7, and made an award on said items to the Brook- 
ridge Farm, Inc., and a formal contract was executed under date of April 29, 
1938. 

Since an award was made to other than the low bidder with a resultant 
increased cost to the Government of $17,963.00, there is for consideration the 
question of whether there existed such legal justification therefor as to make 
the resultant contract a binding obligation upon the Government. 

From the certificate of the Medical Inspector and the inclosed communications 
from the Brookridge Farm, Inc., and its attorney, Morrison Shafroth, Esq., it 
would appear that the Brookridge Farm, Inc., did on the date of award have 
the facilities for producing Grade A pasteurized milk, provided one or two minor 
improvements were made. On the other hand, it appears that the City Park 
Dairy Company was in no way on the date of award in a position to furnish 
such milk, and would have to construct a new plant in order to meet the re- 
quirements of the United States Public Health Service Milk Ordinance and 
Code. It would thus seem that items 1 and 2 were properly awarded to other 
than the low bidder. 

However, in respect of the award on item 7, it is the opinion of the War 
Department that said award was illegal by reason of the fact that the specitica- 
tions did not require that the buttermilk be produced from Grade A pasteurized 
milk. Hence there was no justification for making an award to the high bidder 
on this item simply because that bidder was the only one that could furnish 
the higher quality of buttermilk. 

Inclosed are copies of the bids, the abstract, contract, certificates, and other 
papers required in making a decision. It is requested that all inclosures be 
returned as soon as they have served their purpose. 

Since it is essential that a supply of milk be available by July 1, it is requested 
that a decision on this matter be expedited. 
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There was quoted in my letter of May 19, 1938, a letter of May 12, 
1938, from the City Park Dairy Company to the effect that it had 
been supplying milk for at least fifteen years, through its Windsor 
Park Dairy Plant, to the Fitzsimons General Hospital and that the 
company had awarded a contract for rebuilding its City Park Dairy 
Plant to be completed by June 27, 1938, for the delivery of Grade A 
pasteurized milk and as the above report of June 18, 1938, did not 
reply to said allegations, your further report was requested in my 
letter of June 23, 1938. You have replied in letter of June 28, 1938, 
as follows: 


Reference is made to your letter of June 23, 1938 (A-94917), requesting 
further information in connection with the award of a contract for supplying 
milk and cream to the Fitzsimons General Hospital. 

The allegation of the City Park Dairy Company, Denver, Colorado, to the 
effect that it has supplied milk to the Fitzsimons General Hospital in the past 
is correct. However, the milk which has been supplied is not Grade A pasteur- 
ized milk, as is called for under the contract in controversy. The fact that the 
City Park Dairy Company is in a position to furnish milk meeting the require- 
ments which have been in effect in the past is not to be questioned. However, 
the invitation for bids made the basis of the contract awarded to the Brookridge 
Farm, Incorporated, covering the requirements for the Fitzsimons General 
Hospital from July 1, 1938, to June 30, 1939, specified that Grade A pasteurized 
milk would be furnished, and provided that the plant of the successful bidder 
be certified as meeting the requirements of the United States Public Health 
Service Milk Ordinance and Code for furnishing Grade A pasteurized milk. 
There was no authority for waiving these requirements, and said requirements 
were not waived. 

Apparently, there is some confusion as to the requirements which are to be in 
effect after July 1, 1938, and those which have been, and are currently, in effect. 
The fact that the City Park Dairy Company has been delivering a quality 
of milk which met existing requirements, through the Windsor Farm Dairy 
plant, and has authority to continue to do so until July 1, 1988, on which date 
the new requirements become effective, has no relation to the question of 
whether or not said dairy complied with terms of the invitation for bids which 
was opened on April 29, 1988. As was stated previously by this Department, 
the plant of the City Park Dairy Company did not pass the required sanitary 
inspection, and therefore its bid was not properly for consideration. 

With reference to the apparent illegal award on Item 7, buttermilk, it is 
recommended that said award be cancelled, and such action is contemplated in 
the event your office holds the contract to be otherwise legal. 


It is fundamental that under section 3709, Revised Statutes, adver- 
tised specifications must be in such terms as to permit of full and 
free competition, and it is admitted in your letters of June 18 and 
28, 1938, that the specifications and award of that part of the con- 
tract for buttermilk are not in accordance with law. It is the con- 
clusion of this office that the specifications and award of that part 
of the contract for the Grade A pasteurized milk are likewise not in 
accordance with law. In the first place, the Fitzsimons General 
Hospital had been purchasing and using for many years milk other 
than Grade A pasteurized milk, and the advertised specifications 
for bids to be opened April 29, 1938, required the successful bidder 
then to be prepared to deliver Grade A pasteurized milk on July 1, 
1938, or some two months thereafter. If it had been the intention 
to change to a requirement for Grade A pasteurized milk effective 
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July 1, 1938, reasonable notice should have been given to prospective 
bidders to that effect so that they could have modernized their plants 
to conform therewith and, in fact, the City Park Dairy Company 
has alleged that pursuant to contract it would have its plant so mod- 
ernized by June 27, 1938, or before the commencement date for 
deliveries under the contract. 

In the second place, the City Park Dairy Company has alleged 
that it had arrangements to make initial deliveries of Grade A pas- 
teurized milk through its Windsor Farm Dairy plant pending the 
completion of its new plant at approximately $18,000 less for the 
fiscal year 1939 than quoted by the Brookridge Dairy Company, 
and obviously it is desirable, if possible, to save the additional 
expenditure of $18,000 for milk. 

The record is such that this office would not be justified in approv- 
ing payments under any contract with the Brookridge Dairy Com- 
pany for the delivery of Grade A pasteurized milk and buttermilk 
at a cost of $18,000 or more in excess of the low bid offering to deliver 
the milk meeting the specifications. 

You are advised accordingly. 


(A-95878) 


RETIREMENT—FOREIGN SERVICE—APPLICABILITY OF UNIFORM RE- 
TIREMENT DATE ACT, AND USE OF VOLUNTARY CONTRIBUTIONS 
FOR RETIREMENT ACT BENEFIT PURPOSES 


The uniform retirement date act of April 23, 1930, 46 Stat. 253, is applicable 
to State Department Foreign Service officers regardless of the reason for 
which retired, and, where such an officer is erroneously retired prior to 
the first day of the following month, no payment of retirement annuity 
for the period prior to the first of the following month is authorized, nor 
may payment be made of transit time pay for any period after the last 
day of the month in which erroneously retired, the question whether en- 
titled to transit time pay for the period between the erroneous date of 
retirement and the first of the following month while not in receipt of 
retirement annuity not being of definite determination on the basis of 
the facts shown. 4 Comp. Gen. 376, modified in part. 

Where a State Department Foreign Service officer, without requirement or 
authorization of law, has paid into the Foreign Service officers’ retirement 
and disability fund an amount based on service as a clerk-translator for a 
period prior to July 1, 1924, the effective date of the act of May 24, 1924, 
43 Stat. 144, authorizing the establishment of a retirement system, the 
deposit may not be considered for retirement benefit purposes and should 
be refunded to the officer without interest. 


Acting Comptroller General Elliott to the Secretary of State, July 5, 1938: 


Your letter of June 20, 1938, is as follows: 


Reference is made to the case of the Honorable Fred Morris Dearing, Ameri- 
can Minister to Sweden, whose retirement for administrative reasons must 
of necessity become effective at the close of business on June 17, 1938. 

According to section 29, chapter 2, of the Instructions to Diplomatic Officers 
as promulgated by Executive Order No. 4605-A dated March 8, 1927, Mr. Dear- 
ing’s salary as minister ceases on the evening of June 17, 1938. 

“The official duties of a retiring diplomatic representative, and also the 
regular salary to which he is entitled while at his post of duty, cease on the 
day of presentation of his letter of recall to the chief of state, or, in the case 
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of a commissioned charge d’affaires, to the Minister for Foreign Affairs. If for 
any reason he should not be able to present his letter of recall in formal audi- 
ence of leave-taking, his duties and salary cease on taking his departure from 
the seat of the mission, unless sooner relieved by his successor.”—II-29, In- 
structions to Diplomatic Officers. 

While according to section 30, chapter 2, of the Instructions to Diplomatic 
Officers also promulgated by Executive Order No. 4605-A dated March 8, 1927, 
a retiring minister is entitled to receive salary during transit from his post to 
his place of residence in the United States from the appropriation entitled 
“Salaries, Foreign Service Officers” authorized by the act of April 27, 1938, 
under decision No. A-4888 (4 Comp. Gen. 377), an officer who has already re- 
tired is only entitled to his annuity payments in transit. 

“Under section 1740, Revised Statutes, and the annual appropriation acts 
in pursuance thereof, transit pay upon termination of the period of official 
service is expressly provided to the place of residence of the retiring officer, 
when appointed for the time actually and necessarily occupied in transit by 
the most direct route.”—II-30, Instructions to Diplomatic Officers. 

“No ambassador, envoy extraordinary, minister plenipotentiary, minister resi- 
dent * * * shall be entitled to compensation for his services, except from 
the time when he reaches his post and enters upon his official duties to the 
time when he ceases to hold such office, and for such time as is actually and 
necessarily occupied in receiving his instructions, not to exceed thirty days, 
and in making the direct transit between the place of his residence, when ap- 
pointed, and his post of duty, at the commencement and termination of the 
period of his official service, for which he shall in all cases be allowed and 
paid, except as hereinafter mentioned. And no person shall be deemed to hold 
any such office after his successor is appointed and actually enters upon the 
duties of his office at his post of duty, nor after his official residence at such 
post has terminated if not so relieved. But no such officer as is referred to 
in this section shall be allowed compensation for the time so occupied in such 
transit, at the termination of the period of his official service, if he has resigned 
or been recalled therefrom for any malfeasance in his office. (R. S. § 1740).”"— 
22 U. S. C. 121. 

“Salaries, Foreign Service officers: For Salaries of Foreign Service officers 
as provided in the Act approved February 23, 1931 (22 U. S. C. 3, 3a); salaries 
of Ambassadors, Ministers, consuls, vice consuls, and other officers of the United 
States for the period actually and necessarily occupied in receiving instructions 
and in making transits to and from their posts, and while awaiting recognition 
and authority to act in pursuance with the provisions of section 1740 of the 
Revised Statutes (22 U. S. C. 121); * * * $3,505,100."—act of April 27, 
1938, public 495, H. R. 9544. 

“The uniform construction of retirement acts, notably for the Army, the Navy, 
and the civilian branch of the Government, has been that upon reaching the 
prescribed age retirement automatically becomes effective and active duty pay 
ceases, unless under authority of controlling statutes, the individual is retained 
on active duty. The same is true here. As the Executive authority did not 
retain Consul Mitchell on the active list the going into effect of the retirement 
act operated to discontinue his active duty pay, and to entitle him only to pay 
based on his retired status. Transit time pay is nothing more than active duty 
pay continued after a consular officer has vacated his office during sufficient 
time for him to reach his home. Section 1740, Revised Statutes, was, of course, 
enacted before any provision was made for retirement with pay and can not 
give a retired officer any right to his full active duty pay while in a retired 
status. 

“Accordingly, it must be held that Consul Mitchell is entitled on and after 
July 1, 1924, only to his pay as a retired consular officer under the act of 
May 24, 1924, supra, and not to transit time pay for any period.”—4 Comp. Gen. 
377. 

On the basis of the above provisions the Department has established the 
precedent, for the purposes of retirement, of terminating a minister’s or an 
ambassador’s salary as of the date of his retirement and of commencing an- 
nuity payments on the day following. This procedure constitutes a necessary 
departure from the provisions of the Uniform Retirement Act of April 23, 1930, 
cited below, and your confirmation of this action is therefore requested. 

“Retirement authorized by law of Federal personnel of whatever class, civil, 
military, naval, judicial, legislative, or otherwise, and for whatever cause re- 
tired, shall take effect on the first day of the month following the month in 
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which said retirement would otherwise be effective, and said first day of the 
month for retirements made after July 1, 1930, shall be for all purposes in lieu 
of such date for retirement as was on April 23, 1930, authorized ; except that the 
rate of active or retired pay or allowance shall be computed as of the date 
retirement would have occurred if this section had not been enacted. (Apr. 23, 
1930, c. 209 § 1, 46 Stat. 253.)"—5 U. S. C. 47a. 

A further problem arises in the case of Mr. Dearing which is also being re- 
ferred to you for determination. Under date of February 10, 1982 Mr. Dearing 
deposited in the Foreign Service officers’ retirement and disability fund the 
amount of $365.29 as a contribution toward retirement based on the salary 
received by him as a clerk-translator in the Embassy at Habana from June 16, 
1904, through August 14, 1906. The question of whether it was necessary to 
make contributions to the Foreign Service officers’ retirement and disability 
fund for service rendered prior to July 1, 1924, in order to obtain service credit 
for such service, was settled in decision No. A-47912 (12 Comp. Gen. 551) the 
pertinent portions of which are quoted below. 

“Section 26 (f) of the Foreign Service retirement act of February 23, 1931, 
46 Stat. 1211, requiring a percentage reduction in the annuity of Foreign 
Service officers for years they did not contribute to the retirement fund, is ap- 
plicable to periods of service prior to the effective date of the Foreign 
Service act of July 1, 1924. 

“Section 26 (0), requiring contribution from a retiring officer equivalent to 
5 percent of the salary with interest for years of service in the Department 
of State or as a clerk in a mission or consulate, is applicable to periods of 
service after July 1, 1924, when other Foreign Service officers were required 
to regularly contribute 5 percent of their salaries to the retirement fund.” 

The contribution made by Mr. Dearing, however, was never returned to him 
and the problem now arises whether in computing his annuity for retirement 
purposes, such contribution can be retained by the Department of State and 
reckoned as an additional contribution for two years, one month and twenty- 
nine days, which would result in reducing the percentage deduction provided 
for in section 26 (f) of the act of February 23, 1931, or whether the contribution 
together with interest accrued thereon from the date of deposit should be 
returned to Mr. Dearing and the percentage deduction computed according to 
the usual procedure, 

In this connection it might be stated that Mr. Dearing was one of the group 
of men who were accorded benefits under the provisions of the act of May 24, 
1924, by the amendment of July 3, 1926, Public, 519, H. R. 11208. As a result of 
decision No. A-15248 (6 Comp. Gen. 108) these men were exempted from the 
payment of contributions for service acquired prior to July 8, 1926. 

“The Amendment of section 18 (0) of the act of May 24, 1924, 43 Stat. 144, by 
the act of July 3, 1926, 44 Stat. 903, does not require the additional personne! of 
the Foreign Service, to which the amendment extended the act, to deposit 5 
percent of their salary for any time prior to July 3, 1926. Any inequality which 
would otherwise result from the application of: such amendment is taken care 
of by section 18 (f) of the original act. 4 Comp. Gen. 315, 757, no longer 
applicable.” 
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While the basis for the retirement in this case is not shown in your 
submission, it will be assumed for the purpose of this decision that 
the officer legally became entitled on or before June 17, 1938, to re- 
tirement with an annuity. 


In decision of June 11, 1930, 9 Comp. Gen. 512, it was held (quot- 
ing from the syllabus) : 


All retirements, after July 1, 1930, including those for disability and after 
30 years’ service, shall be made effective only on the first day of a month, under 
the provisions of the act of April 23, 1930, 46 Stat. 253, and recommendations to 
the President in cases requiring his approval should accord therewith. In cases 
in which the President heretofore has acted or hereafter may act approving the 
retirement as effective on any day during a month other than the first day 
thereof, after July 1, 1930, the retirement will be effective from the first day 
of the next succeeding month without further action by the President. 


The following is quoted from the decision of July 25, 1930, 10 
Comp. Gen. 36, 37: 
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The act of April 23, 1930 (46 Stat. 253), fixes “the 1st day of the month fol- 
lowing the month in which said retirement would otherwise be effective” as 
the effective date of all retirements in the Federal service. The primary pur- 
pose was to fix a uniform retirement date on the first day of a month. The 
earliest retirement date authorized where there is an administrative discre- 
tion would be the first day of the month following the month in which the 
officer or employee becomes eligible for retirement. In cases where the con- 
trolling statute authorizes the fixing of an effective date of retirement by ad- 
ministrative action and/or presidential approval, rather than upon the hap- 
pening of some contingency, and a day is administratively fixed on the first 
day of a month later than the first day of the month following the month in 
which the employee first becomes eligible, the purpose and intent of the act 
of April 23, 1980, has been fulfilled if retirement is made effective on the first 
day of the month fixed by administrative authority, rather than the first day 
of the following month. 


See, also, 11 Comp. Gen. 6; td. 31; 12 td. 54. 

There is nothing in the uniform retirement date act quoted in your 
letter, or in the Foreign Service Retirement Act of February 23, 
1931, 46 Stat. 1211, or in any other statute, exempting the retirement 
of foreign service officers from the provisions of the uniform retire- 
ment date act. Hence, said act is applicable to them regardless of 
the reason for which the officers may be retired. Accordingly, even 
though Fred Morris Dearing, former American Minister to Sweden, 
was relieved from active duty at the close of business on June 17, 
1938—and regardless of the reason therefor—he may not be paid re- 
tirement annuity for any period prior to July 1, 1938, the decision 
of October 14, 1924, 4 Comp. Gen. 376, rendered prior to the enact- 
ment of the uniform retirement date act, being no longer controlling 
in this respect. Any administrative procedure to the contrary should 
be modified accordingly. 

Whether Mr. Dearing is entitled to transit time pay for any period 
after June 17, 1938, may not be definitely determined on the basis 
of the facts presented but in no event would he be entitled to transit 
time pay under and subject to the conditions of section 1740, Revised 
Statutes, the annual appropriation act and the regulations issued 
pursuant thereto for any period after June 30, 1938, during which 
he is entitled to retirement annuity. To this extent the decision of 
October 14, 1924, 4 Comp. Gen. 376, is still in effect. 

Mr. Dearing was not required or authorized by any provision of 
law to pay into the Foreign Service officers’ retirement and disability 
fund the amount of $365.29 as a contribution toward retirement based 
on the salary received by him as a clerk-translator for the period 
from June 16, 1904 through August 14, 1906 (prior to July 1, 1924). 
Hence, the deposit made by him in February 1932, may not be re- 
garded as entitling him to have the service for such period considered 
as service for which he contributed within the purview of section 
18 (f) of the act of May 24, 1924, 43 Stat. 144. Accordingly, the 
sum of $365.29 so deposited should be refunded to him without any 
interest thereon. 

161412—39-—3 
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LEASES—DAMAGES—REASONABLE USE FOR PURPOSE FOR WHICH 
LEASED—GOVERNMENT LIABILITY 


Where the lease of a building for the use of a Civilian Conservation Corps 
Company provided for restoration of the premises to the same condition 
as that existing at the time of entering upon the same, reasonable and 
ordinary wear and tear, etc., excepted, the reasonable and ordinary wear 
and tear contemplated is that presumed to result from its reasonable use 
for the purpose for which leased, and where the reported facts indicate 
that the alleged damages were only such as might be presumed to result 
from reasonable use for the purpose for which leased, there is no legal 
obligation on the United States to pay for the damages claimed. 


Acting Comptroller General Elliott to the Reorganized Church of Jesus Christ 
of Latter Day Saints, July 6, 1938: 

You have requested review of settlement dated February 12, 1937, 
which disallowed your claim for $117.89, for alleged damages to your 
building known as “Liberty Home” leased to the United States under 
lease No. W-5700-qm-ECF-57, dated September 1, 1934. 

The lease in question provided for the use and occupancy of 6 
acres of land and a building known as “Liberty Home,” all in 
Decatur County, Iowa, for the period September 1, 1934, to August 
81, 1935, with option for renewal to August 31, 1940, at a monthly 
rental of $50. Said lease provided that— 

* * * the Government, if required by. the Lessor, shall, before the 
expiration of this lease or renewal thereof, restore the premises to the same 
condition as that existing at the time of entering upon the same under this lease, 


reasonable and ordinary wear and tear and damages by the elements or by 
circumstances over which the Government has no control, excepted: * * *. 


The record shows that the premises were leased for and occupied 
by Civilian Conservation Corps Company No. 2724, known as Camp 
SES-IA-2, during the period from September 1, 1934, to November 
10, 1935—the lease having been renewed to include the period up to 
June 30, 1937—and that the premises were occupied by the Emergency 
Conservation Works from November 10, 1935, to September 30, 1936. 


upon which date the lease was terminated in accordance with notice 
dated August 28, 1936, 


In your request for review you state as follows: 


Our claim does not include items which fall in the line of ordinary wear and 
use, but is for objects which are very much out of the ordinary and should we 
have requested that the property be put in as good condition as when first 
occupied, the claim would have been materially larger. Our claim includes such 
items as broken plaster in the ceilings, due to someone getting up in the attic 
and walking around and falling through; the destruction of doors, due to 
their apparently being fastened shut and then someone from the other side 
smashing them down to gain entrance; the spattering of ink over walls and 
woodwork which required refinishing; and the damage to hardwood floors 
eee of care, which care was assured us at the time the building was 
rented. 

Our claim arises out of those things which are beyond “reasonable and 
ordinary wear and tear and damage by the elements.” These items which we 
are asking idemnification for were approved by the supervising officers of this 
area, and we find no reason why our claim is not in line for payment. 
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Although you state that certain of the damage was due to “some- 
one getting up in the attic and walking around and falling through” 
and to the destruction of doors, it is noted from the itemized bill of 
the estimated repairs that no amount was included therein for the 
repair of doors and that the greater portion of the bill is made up 
of items of damage which could not have been caused by someone 
falling through the attic floor. However that may be, the record 
shows that in accordance with Army Regulations No. 30-1430, March 
26, 1923, a board of officers was appointed to investigate and report 
all the facts pertaining to the alleged damages, including the cause 
and amount thereof. The said board of officers made the investiga- 
tion and reported its facts and findings to the Quartermaster General 
as required. Upon consideration of the reported facts the Quarter- 
master General, under date of September 8, 1936, found as follows: 


2. It is noted from the evidence submitted with the attached proceedings 
of a board of officers, which was appointed to investigate and report upon this 
claim, that ‘Liberty Home’ was, more or less, in a poorer state of repair when 
vacated by CCC Company 2724 than when it was originally occupied under 
this lease. The claimant is seeking damages in the sum of $117.89, which is 
the amount estimated to restore the building to the same condition as that 
existing at the time the lease began. It is apparent that the alleged damages 
itemized in Exhibit “E” are of such a nature that they might readily be ascribed 
to reasonable and normal use. Paint on woodwork being worn and wall paper 
being faded or needing patching certainly, appear to be results of ordinary 
wear and tear. 

= . a * s . 

5. This office is of the opinion that the Government committed no damage 
or waste other than such as was necessarily incident to the reasonable and 
proper use of the building for the purpose for which it was leased, and that the 
claimant has made no adequate affirmative showing of facts upon which to 
base a conclusion that the damages were caused by carelessness or negligence 
rather than being due to ordinary wear and tear. 


The record further shows that under date of October 13, 1936, the 
Real Estate Claims Board after thoroughly considering the facts 
in the matter made the following recommendation : 


This Board recommends that the claim of the Reorganized Church of Jesus 
Christ of Latter Day Saints, in the amount of $117.89, be disallowed for the 
following reasons: 

(1) The damages alleged by the claimant are considered to be the result 
of ordinary wear and tear from the normal usage of the building for the pur- 
pose for which it was leased. Paint on woodwork being worn and wall paper 
being faded or needing patching obviously may be classified as normal de- 
preciation which is the result of ordinary wear and tear. In Taylor vs. Camp- 
bell (108 N. Y. Supp. 401), it was held that whatever depreciation occurs while 
the tenant does by his affirmative acts nothing inconsistent with the usual 
use, or does not omit to do acts which it is usual for the tenant to perform, 
is due to ordinary reasonable use and wear. The Comptroller General has 
held (1 Comp. Gen. 277) that: 

“When a lessor executes a lease with actual or presumptive knowledge of 
the purpose for which the premises are to be used and makes no specific stipu- 
lation with reference to damages resulting from such use, there arises a con- 
clusive presumption that he has contemplated such damages and has assumed 
responsibility therefor. 

“A lease of property for a camp site dees constitute a consent to use the 
property to the extent and in the manner that property for camp sites is 
ordinarily used and in such use to alter and injure the property to the extent 
necessary in the proper use and enjoyment thereof.” 
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(2) Paragraph’? of the lease provides that: “The Lessor shall, unless 
herein specified to the contrary, maintain the said premises in good repair 
and tenantable condition during the continuance of this lease.” It is the 
opinion of this Board that the rental reserved in this lease should be taken 
to compensate the Lessor for necessary minor repairs, particularly these repairs 
which are necessitated from normal usage of the premises. 

(3) The claimant has made no adequate, affirmative showing of facts upon 
which to base a conclusion that the damages were the result of any carelessness 
or negligence on the part of the United States. 


In a further report of January 13, 1938, the Quartermaster Gen- 
eral stated, in pertinent part, as follows: 


8. From the report of the local board of officers who investigated this 
claim, this office is unable to deduce any definite or substantial evidence to 
the effect that eleven rooms were damaged more than the result of ordinary 
wear; nor can there be found any evidence to the effect that plaster in the 
ceilings was broken due to someone going up into the attic and walking 
around and falling through; nor any evidence in regard to the destruction of 
doors, due to their apparently having been fastened shut and then someone 
from the other side smashing them down. On the contrary, Lt. Robert R. 
Jacobsmeyer makes the statement (Hxhibit D) that the change in the con- 
dition of the building, as shown in inspection report of July 10, 1936 (Exhibit 
BE), was the result of normal usage by the Civilian Conservation Corps. 


Thus the facts reported indicate that the alleged damages to the 
building were only such as might be presumed to result from its 
reasonable use for the purpose for which leased and the evidence 
does not show the reported facts to be erroneous (8 Comp. Gen. 51; 
15 id. 241, 253). In other words, the Government having used the 
premises only for the purpose for which they were rented such 
damages as resulted were due only to wear and tear contemplated in 
connection with the lease. 

In view of the facts hereinbefore stated and the law applicable 
thereto, it must be held that there is no legal obligation on the United 
States to pay the damages claimed. United States v. Bostwick, 94 
U. S. 53; 1 Comp. Gen. 134, 276; 3 id. 356; 4 id. 211; 5 id. 126; 6 id. 
562. 


Accordingly, the disallowance must be and is sustained. 


(A-94536) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
ADVANCES—CHARGES UPON SEPARATION FROM SERVICE 


A per diem employee on a 5-day work week, who is advanced annual leave 
under the provisions of section 4 of the Uniform Annual Leave Regula- 
tions, effective January 1, 1938, and who resigns prior to having earned 
annual leave equivalent to the advance, is not required to refund more 
than actually paid him for the period covered by the unearned or excess 
leave, and therefore need not make refund for Saturdays or other ad- 
ministrative nonwork days involved for which he was not paid. 16 Comp. 
Gen. 769 and Uniform Annual Leave Regulations in effect prior to Janu- 
ary 1, 1938, distinguished, and 17 Comp. Gen. 906, amplified. 

Public Resolution No. 127, approved June 29, 1938, 52 Stat. 1246, repeals the 
act of January 6, 1885, U. S. C., title 5, sec. 86, which granted gratuity 

pay for holidays, and hence gratuity pay for holidays is no longer a 
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vested right of per diem employees who now are entitled to pay for 
ae only under and subject to the conditions of the said joint reso- 
ution. 

A per diem employee on a 5-day work week who is advanced sick leave under 
the Uniform Sick Leave Regulations, effective January 1, 1938, and who 
resigns prior to having earned sick leave equivalent to the advance, is 
required, under section 11 of the said regulations, to make refund of 
the entire amount paid for the period of excess sick leave, regardless of 
holidays, Sundays, Saturdays, or other nonwork days occurring within 
such period. 17 Comp. Gen. 906, amplified. 


Acting Comptroller General Elliott to the Secretary of the Navy, July 6, 1938: 
Your letter of June 1, 1938 (File Bg-Ch), is as follows: 


In your decision to the Secretary of the Navy, A-94536, under date of May 
4, 1938, it is held that absences on certain days, e. g., administrative non-work 
days, occurring within a period of leave of a per diem employee, are to be 
charged against the statutory grants of “leave with pay,” although no com- 
pensation shall be paid for the leave so charged; also, that holidays occurring 
within a period of sick leave are to be charged against sick leave of per diem 
employees, although gratuity pay for holidays is a vested right of per diem 
employees. 

In view of the rules laid down, a question arises relative to the computa- 
tion of the amount of the refund an employee shall be required to make when 
he is separated from the service, subject to the refund requirements of sections 
four and eleven of Executive Orders 7845 and 7846, respectively. 

For instance, assume a per diem employee on a five-day work week from 
Monday to Friday, inclusive, and having no accumulated annual leave to his 
credit on January 1, 1939, is granted annual leave for % of a day on Janu- 
ary 12, 1939, two days’ leave on January 18 and 19 and three days’ leave, 
January 27 through January 30, 1939, inclusive. The charge against the 
annual leave account of the employee due to the rule laid down in your deci- 
sion, supra, will be 6% days, and therefore, the employee has been advanced 
three leave days, although paid for only two of such leave days. This em- 
ployee submits his resignation as of the close of business January 31, 1939. 
It is not believed equitable to require a refund of one day’s pay for Saturday, 
January 28, 1939, charged as leave with pay, because the employee received 
no compensation for that day. 

Similarly, assume a per diem employee on a five-day work week, Monday to 
Friday, inclusive, having no sick leave to his credit on January 1, 1939, is 
granted sick leave of nine days from February 15 to 23, 1939, both dates in- 
elusive. This employee submits his resignation as of February 28, 1939. It 
is not believed equitable to require the employee to make refund for one-half 
day, February 17, and for six days, February 18 to 23, inclusive, because he 
will have received only four and one-half days’ pay for the six and one-half 
day period. 

Further, February 22 being a holiday for per diem employees (23 Stat. 516), 
and the Comptroller General having ruled on August 9, 1932 (12 C. G. 204), 
quoting from the syllabus, that— 

“Per diem employees under the Naval Establishment working for substan- 
tially continuous indefinite periods, as distinguished from those employed 
from day to day or for a definitely fixed brief period, whether on a 5-day or 
514-day week, are entitled to pay for statutory holidays occurring during au- 
thorized leave of absence without pay, but not during unauthorized leave of 
absence without pay.” 
it would appear inconsistent to require the employee to make refund for the 
holiday, February 22, since the period of sick leave cancelled by the refund 
will be in effect authorized leave without pay. 

Specifically, the following questions are submitted: 

(a) Shall a per diem employee who resigns be required to make refund for 
Saturdays and other administrative non-work days for which he was not paid, 
occurring within a period of annual leave? 

(b) Shall a per diem employee who resigns be required to make refund for 
Sundays and Saturdays and other administrative non-work days for which 
he was not paid, and for legal holidays for which he received gratuity pay, 
occurring within a period of sick leave? 
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Section 4 (b) of the annual leave regulations and section 11 of 
the sick leave regulations, effective January 1, 1938, provide, re- 
spectively, as follows: 


(b) In cases of separations where employees are indebted to the Govern- 
ment for advanced annual leave such indebtedness shall be charged against 
the employee on the basis of the salary rate obtaining during the period of 
advance annual leave and on the basis of one day’s pay for each day of ab- 
sence, exclusive of Sundays and holidays. Absences for fractional parts of a 
day will be charged proportionately. This provision shall not apply in cases 
of death, retirement for age or disability, reduction of force, or when an em- 
ployee who is not eligible for retirement is unable to return to duty because 
of disability, evidence of which shall be supported by an acceptable certificate 
from a registered practicing physician or other practitioner. 

Sec. 11. In the case of voluntary separation or removal for cause of an em- 
ployee to whom sick leave has been advanced in an amount in excess of that 
accumulated, the employee shall refund the amount paid him for the period 
of such excess, or deduction therefor shall be made from any salary due him 
or from any deductions in the retirement fund to his credit. Such indebtedness 
shall be charged against the employee on the basis of the salary rate obtaining 
during the period of advanced sick leave, and on the basis of one day’s pay for 
each day of absence, inclusive of Sundays and holidays. Absences for frac- 
tional parts of a day will be charged proportionately. Refund shall not be 
required in cases of death, retirement for age or disability, reduction of force, 
or when an employee who is not eligible for retirement is unable to return 
to duty because of disability, which shall be evidenced by an acceptable cer- 
tificate from a registered practicing physician or other practitioner. 


Prior to the promulgation of the new leave regulations, effective 
January 1, 1938, containing the above quoted sections, the rule in 
force for computing the amount to be charged an employee for un- 
earned or excess annual or sick leave advanced, required that the 
entire period of such absence be regarded as leave without pay 
authorized in advance. 16 Comp. Gen. 769. The new regulations 
require no change in that rule insofar as sick leave is concerned, but 
do change the rule with respect to Sundays and holidays within a 
period of advanced annual leave for which refund is required. 
However, it is not to be presumed that the provisions of section 4 
(b) of the annual leave regulations were intended to require that 
there be refunded by the employee any more than had been actually 
paid to him for the period covered by the unearned or excess leave. 
Hence, the “1 day’s pay” to be charged “for each day of absence, 
exclusive of Sundays and holidays” will be regarded, for the pur- 
pose of making charges or refunds for the excess annual leave, as 
the amount, if any, paid for such day. 

Public Resolution No. 127, approved June 29, 1938, provides as 
follows: 

That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis 
are relieved or prevented from working solely because of the occurrence of a 
holiday such as New Year’s Day, Washington’s Birthday, Memorial Day, 
Fourth of July, Labor Day, Thanksgiving Day, Christmas Day, or any other 
day declared a holiday by Federal statute or Executive order, or any day on 
which the departments and establishments of the Government are closed by 


Executive order, they shall receive the same pay for such days as for other 
days on which an ordinary day’s work is performed. 
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Sexo. 2. The joint resolution of January 6, 1885 (U. S. C., title 5, sec. 86), and 
all other laws inconsistent or in conflict with the provisions of this Act are 
hereby repealed to the extent of such inconsistency or conflict. 


You will note that this statute repeals the act of January 6, 1885, 
cited by you, which granted gratuity pay for holidays. Hence, 
“gratuity pay for holidays” is no longer “a vested right of per diem 
employees.” Such employees are now entitled to pay for holidays 
only under and subject to the conditions of the joint resolution of 
June 29, 1938. Hence, in applying section 11 of the sick leave reg- 
ulations, the fact that a holiday occurs within the period of excess 
sick leave is not for consideration as, under the terms of the regula- 
tion, the employee is required to refund the entire amount “paid him 
for the period of such excess.” Thus in the second case presented 
in your letter, supra, the employee would be entitled to no pay what- 
ever for the period beginning with the second half of Friday, the 
17th, and ending with Thursday, the 23d. 

Referring to the first case presented, the charge against the annual 
leave account of the employee would be 51% days, not 61% days as you 
state. The employee would earn during January 1939, 214 days an- 
nual leave. Hence, there would be a period of 3 days advanced or 
unearned annual leave, to wit, Friday, Saturday, and Monday, Jan- 
uary the 27th, 28th, and 30th, but if the employee is not paid for Sat- 
urday, January 28, 1939, as you state, the charge against the em- 
ployee under section 4 (b) of the annual leave regulations would be 
the 2 days’ pay paid for the period of the excess annual leave. 

The employee in the second case presented would earn 214 days 
sick leave during January and February 1939. The refund required 
to be made by this employee under section 11 of the sick leave reg- 
ulations would be 414 days’ pay, which would be the entire amount 
that would be payable for the period beginning with the second half 
of Friday, the 17th, and ending with Thursday, the 23d, if the em- 
ployee were on duty during said period. 

Question (a) is answered in the negative. 

Referring to question (b), the per diem employee is required to 
make refund of the entire amount paid for the period of excess sick 
leave, regardless of the holidays, Sundays, Saturdays, or other non- 
work days occurring within such period. 


(A-95413) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
ADVANCES—CHARGES UPON SEPARATION FROM SERVICE 


An employee advanced annual leave for 15 days under the provisions of the 
Uniform Annual Leave Regulations, effective January 1, 1938, who re- 
signs before returning to duty, or before the advanced leave accumulates, 
and who is chargeable therefor under section 4 of the said regulations, 
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should be credited with pay up to and including the effective date of 
resignation but charged only the equivalent of 1 day's pay for each day 
charged against the unaccrued annual leave advanced to him for which 
he was entitled to compensation, which would exclude Sundays and holi- 
days not charged against annual leave credit, and require a charge of 4 
hours—if not an employee on a 5-day week—for a Saturday half-holiday. 

The provisions of section 4 of the annual leave regulations, and section 11 
of the sick leave regulations, effective January 1, 1938, regarding the 
refunding or noncharging of employees with amounts paid as compenss- 
tion for periods of leave advances, are for application only upon final 
separation of an employee from the service at which time there is for 
consideration whether all unearned annual and sick leave should be 
charged whether advanced in one or more periods. 

An employee not eligible for disability retirement, who is advanced sick leave 
under the Uniform Sick Leave Regulations, effective January 1, 1938, after 
return to duty from a prior advance under the said regulations for the 
treatment of complications resulting from the original illness, and who 
is unable to return to duty because of a disability evidenced by an accept- 
able certificate of a registered practicing physician or other practitioner, 
is not required under section 11 of the said regulations to refund com- 
pensation paid for the period of the advance except to the extent that the 
advance may be in excess of that authorized by the regulations and not 
subject to being subsequently earned, and the fact that the employee 
resigned because of the disability rather than being dropped from the 
rolls because of failure to return to duty is immaterial in this regard. 


Acting Comptroller General Elliott to the Archivist, July 6, 1938: 
Letter of May 31, 1938, is as follows: 


Your decision is requested on two points in Executive Order No. 7845, and 
Executive Order No. 7846, dated March 21, 1988, retroactively effective January 
1, 1938, to wit: 

Section 4 (b), Part II of regulations relating to annual leave states: “in 
cases of separations where employees are indebted to the Government for ad- 
vanced annual leave such indebtedness shall be charged against the employee 
on the basis of the salary rate obtaining during the period of advanced annual 
leave and on the basis of one day’s pay for each day of absence, exclusive of 
Sundays and holidays. * * * ‘This provision shall not apply in cases of 
death, * * * or when an employee who is not eligible for retirement is 
unable to return to duty because of disability, evidence of which shall be sup- 
ported by an acceptable certificate from a registered practicing physician or 
other practitioner.” 

According to our interpretation of existing Comptroller General decisions 
if an employee is advanced annual leave for fifteen days and resigns before 
returning to duty or before the advanced leave accumulates he would be 
entitled to no pay. However, our interpretation of the aforementioned section 
of Executive Order No. 7845 entitles him to the intervening Sundays and 
holidays. 

Section 11, Part II, of regulations relating to sick leave states: “* * * Re- 
fund shall not be required in cases of death, * * * or when an employee 
who is not eligible for retirement is unable to return to duty because of dis- 
ability, which shall be evidenced by an acceptable certificate from a registered 
practicing physician or other practitioner.” 

Is the last sentence of section 4 (b) prescribing regulations relating to annual 
leave and the part quoted of section 11 relating to sick leave to be interpreted 
that exemption from refund of annual or sick leave may be allowed only if the 
employee is unable to return to duty immediately after a period of sick leave? 
For instance, we have an employee who has tendered her resignation effective 
May 15, 1938. She was advanced sick leave for her original illness from Decem- 
ber 6, 1937, to January 29, 19388. She then returned to duty and was advanced 
sick leave from April 1 to 9, 1938, for treatment of complications resulting from 
the original illness, when she returned to duty. She has now been ordered by her 
physician as the result of the original illness to discontinue employment in- 
ae and she deemed it wiser to resign than to request an indefinite leave of 
absence. 

In the instant case our interpretation of the aforementioned Executive Order 
is that the employee is not liable for refund of advanced sick leave. 
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If your decision on the next above paragraph is in the affirmative may we 
interpret the cited sections generally that even though an employee is not con- 
sidered permanently disabled but only indefinitely disabled he is not liable for 
refund of advanced sick or annual leave? If your decisions on the next above 
two paragraphs are in the negative please interpret the cited sections of Bxec- 
utive Order No. 7845 and Executive Order No. 7846. 


Section 4 of the Uniform Annual Leave Regulations, effective 
January 1, 1938, provides as follows: 


(a) Unacerued leave shall be granted only with the express understanding 
that if such leave is not later earned during the calendar year, deductions will 
be made for the unearned portion from any salary due the employee, or from 
any deductions in the retirement fund to the credit of the employee. 

(b) In cases of separations where employees are indebted to the Government 
for advanced annual leave such indebtedness shall be charged against the em- 
ployee on the basis of the salary rate obtaining during the period of advanced 
annual leave and on the basis of one day’s pay for each day of absence, exclusive 
of Sundays and holidays. Absences for fractional parts of a day will be charged 
proportionately. This provision shall not apply in cases of death, retirement for 
age or disability, reduction of force, or when an employee who is not eligible for 
retirement is unable to return to duty because of disability, evidence of which 
shall be supported by an acceptable certificate from a registered practicing phy- 
sician or other practitioner. 


Referring to the first question relative to an employee who has been 
“advanced annual leave for 15 days and resigns before returning to 
duty or before the advanced leave accumulates,” whom you assume 
“would be entitled to no pay,” you are advised that the employee 
would be entitled, that is, should be credited, with pay up to and in- 
cluding the effective date of his resignation, but he should be charged 
the equivalent of 1 day’s pay for each day charged against the un- 
accrued annual leave advanced to him for which he was authorized 
to be paid compensation, excluding the intervening Sundays and 
holidays which were not charged against his annual leave credit. 
Saturday should be charged as 4 hours (if not an employee on a 5- 
day week), giving the employee the benefit of the Saturday 
half-holiday. 

Section 11 of the Sick Leave Regulations, effective January 1, 1938, 
provides as follows: 

In the case of voluntary separation or removal for cause of an employee to 
whom sick leave has been advanced in an amount in excess of that accumulated, 
the employee shall refund the amount paid him for the period of such excess, or 
deduction therefor shall be made from any salary due him or from any deduc- 
tions in the retirement fund to his credit. Such indebtedness shall be charged 
against the employee on the basis of the salary rate obtaining during the period 
of advanced sick leave, and on the basis of one day’s pay for each day of ab- 
sence, inclusive of Sundays and holidays. Absences for fractional parts of a 
day will be charged proportionately. Refund shall not be required in cases of 
death, retirement for age or disability, reduction of force, or when an employee 
who is not eligible for retirement is unable to return to duty because of dis- 


ability, which shall be evidenced by an acceptable certificate from a registered 
practicing physician or other practitioner, 


If the employee whose case is presented in the second question, who 
is understood not to be eligible for disability retirement, was in fact 
unable to return to duty because of a disability evidenced by an accept- 
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able certificate of a registered practicing physician or other prac- 
titioner, the fact that she resigned because of the disability rather 
than being dropped from the rolls because of failure to return to 
duty, and does not deprive her of the benefit of the last sentence of the 
above quoted section 11 of the Sick Leave Regulations. 

The provisions of section 4 of the Annual Leave Regulations and 
section 11 of the Sick Leave Regulations are for application only upon 
the final separation of an employee from the service. At that time 
there is for consideration whether all unearned annual and sick leave 
should be charged to the employee whether advanced in one or more 
periods. 

In the second case you present it is stated the employee was ad- 
vanced sick leave for her original illness from December 6, 1937, to 
January 29, 1938 (54 days), and for subsequent treatment from April 
1 to 9, 1938 (9 days). If the first period of 54 days was all covered 
by advanced leave, that is, included no accrued sick leave, previously 
earned, there were advanced 24 more days than the statute and regu- 
lations authorize. See section 3 of the Sick Leave Act of March 14, 
1936, 49 Stat. 1162, section 3 of the Sick Leave Regulations in effect 
prior to January 1, 1938, and section 4 of the Sick Leave Regulations 
effective January 1, 1938. In that event the excess of 24 days could 
not be subsequently earned and should be charged to the employee 
as leave without pay. Also, if at least 30 days of the first period was 
advanced sick leave, there appears to have been an excessive advance 
of sick leave during the second period, and there would be for charg- 
ing to the employee compensation for any period of absence for which 
she was paid in excess of the maximum amount of advanced sick 
leave authorized by the law and regulations. However, if the em- 
ployee was not advanced more unearned sick leave, including the two 
periods stated, than authorized by law and regulations, the employee 
is not liable for refund on account of advanced sick leave. 


(A-95654) 


SUNDAYS AND HOLIDAYS—ARMISTICE DAY AND PAY FOR LEGAL 


HOLIDAYS LEGISLATION—APPLICABILITY TO EMPLOYEES OF THE 
PANAMA CANAL 


The act of May 13, 1938, 52 Stat. 351, declaring the 11th day of November in 
each year a legal public holiday, and Public Resolution No. 127, dated June 
29, 1938, 52 Stat. 1246, providing that regular employees of the Federal Gov- 
ernment paid on a per diem, per hour, or piece-work basis, when relieved 
or prevented from working solely because of a holiday declared by Federal 
statute or Executive order, shall receive the same pay for such days as 
for other days on which an ordinary day’s work is performed, are applicable 
to employees of the Panama Canal, and the provisions of the public resolu- 
tion supersede the Executive orders relating to the granting of gratuity pay 
for holidays to per diem employees of the Panama Canal. 
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fating Ginginciien Generai Elliott to. the Governor, ‘Panama Canal, July 6, 


Your letter of June 9, 1938, is. as follows: 


There is submitted for your consideration and decision the question as to 
whether under the terms of the Act of May 13, 1938, entitled “An Act making 
the 11th day of November in each year a legal holiday,” the holiday established 
thereby may be treated as a gratuity holiday so far as concerns employees of 
The Panama Canal and Panama Railroad Company on the Isthmus of Panama. 

The Act approved May 13, 1938 (Public, No. 510, 75th Congress, 3d Session), 
provides: 

“That the 11th day of November in each year, a day to be dedicated to the 
cause of world peace and to be hereafter celebrated and known as Armistice 
Day, is hereby made a legal public holiday to all intents and purposes and in 
the same manner as the Ist day of January, the 22d day of February, the 
80th day of May, the 4th day of July, the first Monday of September, and 
Christmas Day are now made by law public holidays.” 

It is necessary to determine whether the Act applies to employees of The 
Panama Canal and Panama Railroad Company on the Isthmus in deciding what 
further action, if any, is required. 


Public Resolution No. 127, dated June 29, 1938, 52 Stat. 1246, is as 
follows: 


That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holi- 
day such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth 
of July, Labor Day, Thanskgiving Day, Christmas Day, or any other day de- 
clared a holiday by Federal statute or Executive order, or any day on which 
the departments and establishments of the Government are closed by Execu- 
tive order, they shall receive the same pay for such days as for other days on 
which an ordinary day’s work is performed. 

Sec. 2. The joint resolution of January 6, 1885 (U. S. C., title 5, sec. 86), 
and all other laws inconsistent or in conflict with the provisions of this Act 
are hereby repealed to the extent of such inconsistency or conflict. 


Both the act of May 13, 1938, 52 Stat. 351, quoted in your letter, 
and the Public Resolution of June 29, 1938, quoted above, are appli- 
cable to employees of the Panama Canal. The later statute super- 
sedes the Executive orders issued pursuant to law relating to granting 
of gratuity pay for holidays to per diem employees of the Panama 
Canal. See decision of May 23, 1938, A-89369, 17 Comp. Gen. 970. 


(A-95719) 


PROPERTY—PRIVATE—DAMAGES—RENTED EQUIPMENT— 
GOVERNMENT LIABILITY 


Where the contract for rental of equipment contained no provision that would 
increase the liability of the United States as bailee beyond the use of the 
ordinary care required in a bailment for mutual benefit, the bailor may 
not be reimbursed the expense of repairs to the bailed equipment made 
necessary, not because of the fault or negligence of the bailee, but because 
of fire, attributed to some unknown person, occurring at night and while 
the equipment was not in use and under the care of a watchman, partic- 
ularly where the contract of hire expressly limited the Government’s 
liability to cases “of damage arising from the act or the negligence of the 
Government’s agents or employees.” 


Decision by Acting Comptroller General Elliott, July 6, 1938: 


The Montaup Sand & Gravel Co., Inc., has requested review of 
settlement No. 0646423, dated June 11, 1937, wherein was disallowed 
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its claim for the sum of $458.79; covering reimbursement for parts 
and labor used in ‘repairing an air compressor as the result of dam- 
ages sustained by fire while in’ use by the Government on official 
project No. 65-14-4782, 

Pursuant to the terms of the contract No. ER-Tps-14-2579, of 
January 23, 1936, the Montaup Sand & Gravel Co., Inc., agreed to 
rent equipment to the United States for use under the Works Progress 
Administration program in the State of Massachusetts. The claim 
is on the basis of a statement by the claimant to the effect that on 
May 1, 1936, an Ingersoll-Rand air compressor, owned by it and 
rented to the Government on purchase order No. 14-24465, for use on 
the Orswell Street sewer project No. 65-14-4732, Fall River, Mass., 
was badly damaged by fire caused by someone, unknown to the claim- 
ant, attempting to steal gasoline by siphoning same from the tank 
and in some manner causing it to become ignited, thereby creating a 
fire which necessitated calling the fire department and caused dam- 
age to the compressor for which claimant now asks to be reimbursed 
in the amount of $458.79. 

The record now before this office shows that at about 11 o’clock 
p. m. on May 1, 1936, a compressor belonging to the claimant and 
while on the project in question, but not in use, caught on fire, and 
that the fire department of the city of Fall River was called out to 
extinguish same; that the chief, fire department, reported that the 
cause of the fire was attributed to some unknown person or persons 
siphoning gasoline from the compressor. It appears, also, that a 
watchman had been assigned to the project and was on duty at the 
time of the fire, but that he was at the opposite end of the sewer 
project when the fire occurred. The Works Progress Administra- 
tion representative at Fall River reported, in letter of June 23, 
1936, that the compressor was placed at one end of the opening in 
the road and was directly accessible through tall grass and that “No 
doubt the thief was keeping tabs on the watchman before he started 
to take the gasoline.” 

Paragraphs 7 and 10 of the general conditions of equipment rental 
contract in question are as follows: 

7. The bidder shall bear all expenses incident to the maintenance and repair 


of all equipment rented, and for depreciation on wear and tear resulting from 
the operation thereof. 


10. The Government assumes no responsibility for equipment, accessories, 
or tools leased under this contract, except in case of damage arising from the 
act or the negligence of the Government’s agents or employees. 


The rental of the equipment in this case is to be regarded as a 
bailment for mutual benefit. The general rule is that in a bailment 
for mutual benefit of the bailor and bailee, the bailee must exercise 
ordinary care in using and keeping the hired chattel. The legal duty 
of the bailee having been thus fixed, any breach of that duty is negli- 
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gence which renders the bailee liable to the bailor for any damage 
thereby approximately occasioned. Ordinary care, however, in the 
absence of the bailee’s active wrong doing or special contract, is the 
full measure of the bailee’s duty. When this duty, therefore, has 
been fulfilled the bailee is not responsible for any loss or damage to 
the bailed chattel regardless of how it happened. See Dobie on 
Bailments and Carriers, page 118, and cases cited therein. 

When a bailment is reciprocally beneficial to both parties, the law 
requires only ordinary diligence on the part of the bailee. Wélliam- 
son Vv. Phillipoff, 52 L. R. A. (N.S.) 412. 

The ordinary care of the subject-matter of a bailment for mutual 
benefit means such care as ordinarily prudent men, as a class, would 
exercise in caring for their own property under the like circum- 
stances; and whether it is exercised or not is a question of fact for 
the determination of the jury under proper instructions. Fraam v. 
Grand Rapids & I. R. Co.,29 L. R. A. (N.S.) 834. 

A bailee is not liable if the property bailed is injured by accident or 
by some other means wholly without fault; and, in the absence of 
some special stipulation, an injury to or loss of the property falls on 
the bailor. Wélliamson v. Phillipoff, 52 L. R. A. (N. S.) 412. 

The contract in this case as noted, supra, contained no provision 
that would increase the liability of the United States with respect to 
the equipment beyond the use of ordinary care. On the contrary, the 
contract, as noted, supra, expressly limited the liability of the Gov- 
ernment to cases of “damage arising from the act or the negligence 
of the Government’s agents or employees.” There is nothing in the 
record to establish that the damage was caused by the act or the 
negligence of any agent or employee of the Government with respect 
to the equipment. 

In view of the facts and circumstances and the terms of the con- 
tract, it must be held there is no liability on the part of the United 
States to pay for fhe repairs to the compressor made necessary by the 
fire for which the Government was not responsible. 


Accordingly, the settlement disallowing the claim must be and is 
sustained. 


(A-95983) 


CONTRACTS—REPAIR OF DAMAGED AIRCRAFT—APPLICABILITY OF 
EIGHT-HOUR LAW AND DAVIS-BACON WAGE STIPULATION PRO- 
VISIONS 


Contracts for the construction, alteration, or repair of Coast Guard aircraft, 
in amounts in excess of $2,000, being subject to the wage stipulation pro- 
visions of the amended Davis-Bacon Act of August 30, 1935, 49 Stat. 1011, 
where the work is to be performed at a known place or site, and to the 

provisions of the eight-hour law of June 19, 1912, 37 Stat. 137, as well as 
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the payment and performance bond provisions of the Miller Act of August 
24, 1935, 49 Stat. 793, payment is not authorized under a contract for the 
overhaul of an airplane where the contract fails to include the require- 
ments of the amended Davis-Bacon Act and the eight-hour law, the char- 
acter of the overhaul, and repair and the grounding of the plane at the 
place of a plane manufacturer's plant, being indicative of the only practicable 
site at which the work could be performed, as corroborated by the receipt 
of only one bid after wide solicitation—the bid of the plane manufacturer 
with plant located at the site of the plane grounding. 


ortag Comptagmer General Elliott to the Secretary of the Treasury, July 6, 
1938: 


Under date of May 19, 1938, the Chief, Contract Examining Sec- 
tion of this office addressed the Commandant, United States Coast 
Guard, as follows: 


Reference is made to contract numbered Tcg-—28268, entered into March 21, 
1938, with the Waco Aircraft Company, Troy, Ohio, covering the overhaul of 
Model J2W-1 airplane V157, for the sum of $4,621.07. 

The above contract is executed on U. S. Standard Form No. 32 (Revised), 
which form covers contracts for the procurement of supplies and manufactured 
articles. As this contract would appear to cover construction, alteration, or 
repair of a public work, it is requested that information be furnished as to why 
U. 8. Standard Form No. 23, Contract, Construction, was not used. 

As article 2B of the invitation for bids filed with the above contract states 
that the airplane is grounded in a damaged condition at the Waco Aircraft 
Company, Troy, Ohio, it would appear that the situs of the work could have 
been determined when the specifications were advertised. It is therefore re- 
quested that an explanation be furnished as to why said specifications did not 
include the provisions of the Davis-Bacon Act, 49 Stat. 1011, which requires 
that the advertised specifications for every contract in excess of $2,000 for the 
construction, alteration, and/or repair of public buildings or public works of 
the United States shall contain a provision stating the minimum wages to be 
paid laborers and mechanics employed on the work. 

It is noted that the above contract does not incorporate the provisions of the 
eight hour law, 37 Stat. 137, and an explanation is therefore requested as to 
the omission of same. 

It is requested that an abstract of all bids received in response to the above 
invitation be furnished with your reply. 


The reply from the Commandant dated May 24, 1938, is as follows: 


Reference is made to your letter of 19 May, 1988 (A-WWS-CB), concerning 
eontract Teg-28268, dated 21 March, 1938, in the sum of $4,621.07, with Waco 
Aircraft Company, Troy, Ohio, for the overhaul of Model J2W-1 airplane V157. 

The purchase of aircraft by the Coast Guard has been considered as an 
item of supply inasmuch as the site of the contract can not be determined until 
award is made after competitive bidding. Further, though new aircraft are 
purchased under definite and rigid specifications of this office, and though their 
fabrication is continuously inspected by representatives of the Coast Guard, 
the Coast Guard has no interest in the airplanes except as finished products. 
Inasmuch as the purchases have been classed as supplies, and are contracted 
for on standard Form No. 82 (Revised), the contracts come under the purview 
of the Public Contracts Act, Public No. 846, 74th Congress. The representations 
and stipulations of this act are contained in all proposals covering the purchase 
of aircraft. 

In view of the above this office has held that, inasmuch as the purchase of 
aircraft are items of supply, it necessarily follows that the repair of such air- 
craft also be classified as items of supply and that contracts for such repair 
be executed on standard Form No. 32 (Revised). It also follows that any 
contract entered into for the repair of aircraft would be subject to the pro- 
visions of the Public Contracts Act. In this connection you are advised that 
the Secretary of Labor, on 25 February, 1937, exempted the use of the pro- 
visions of the Public Contracts Act in contracts for overhaul and repair of 
aircraft. [Act June 30, 1956, 49 Stat. 2036.) 
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Though article 2B of the invitation for bids forming part of the above con- 
tract states that the airplane is grounded in a damaged condition at the Waco 
Aircraft Company, Troy, Ohio, this fact was inserted for the information of 
prospective bidders so that they might, should they so desire, inspect the air- 
plane prior to submitting their bids. The site of this work could not be 
determined at the time bids were solicited. The Coast Guard has had numerous 
aircraft overhauled by private firms as a result of competitive bidding, and 
has never been able to determine in advance of the opening date of the bid 
and the consequent study of bids submitted, where the airplane would be re- 
paired. However, inasmuch as the repair of aircraft has been classed as an 
item of supply, this office holds that the specifications properly cannot include 
the provisions of the Davis-Bacon Act, 49 Stat. 1011. Contracts for supplies are 
covered by the minimum wage provisions of the Public Contracts Act. 

The provisions of the eight-hour law, 37 Stat. 137, were not incorporated in 
the specifications of the above contract in view of the fact that section 2 
of that act provides that it shall not apply to contracts for the purchase of 
supplies by the Government. 

You are advised that proposals for repair of the airplane concerned were 
solicited from United Aircraft Corporation, United Airports Division, East 
Hartford, Connecticut; The Viking Flying Boat Company, New Haven, Con- 
necticut ; Fleetwings, Inc., Bristol, Pennsylvania; Hall Aluminum Aircraft Cor- 
poration, Bristol, Pennsylvania; and Waco Aircraft Company, Troy, Ohio. All 
of these firms have previously bid upon and have been awarded contracts for 
the repair of Coast Guard aircraft. Only one bid was received as a result of 
the invitation, that of Waco Aircraft Company, in the sum of $4,621.07. 

The conclusion in the commandant’s letter that repair of aircraft 
is an item of supply as to which the specifications cannot include the 
provisions of the amended Davis-Bacon Act of August 30, 1935, 49 
Stat. 1011, 40 U. S. C. 276a, is directly contrary to the opinion to 
you of the Attorney General dated March 6, 1936, 38 Op. Atty. Gen. 
418, 423, wherein Acting Attorney General Reed said “that con- 
tracts in excess of $2,000 for alteration or repair of United States 
Coast Guard * * * aircraft, and * * * contracts for con- 
struction thereof * * * where the contract is in excess of $2,000, 
are subject to the provisions” of the amended Davis-Bacon Act. 

While the opinion suggested an exception to this rule if the 
work under the contract is to be performed at a particular place or 
site, the location of which actually is unknown at the time of ad- 
vertisement, you will note that in this particular instance the plane 
to be repaired was grounded in a damaged condition at the Waco 
Aircraft Co. plant at Troy, Ohio, and the character of overhaul and 
repair covered by the specifications and the fact that only one bid 
was received, which was from that particular company, are most 
persuasive—in the absence of clear evidence to the contrary—that 
the transaction was upon a basis that no other company was able to 
bid on competitive terms with the Waco Aircraft Company, and that 
the only practicable site where the repairs specified could have been 
made was at the place where the damaged plane was grounded. 

The cited opinion of Acting Attorney General Reed likewise con- 
cluded that the Miller Act of August 24, 1935, 49 Stat. 793, 40 U. S. C. 
270a, b, c, and d, and that the Bituminous Coal Conservation Act of 


1935, 49 Stat. 991, are applicable to such repair of aircraft contracts 
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and the application of the Miller Act apparently has been recognized 
in respect of this particular contract in that both payment and 
performance bonds are filed with the contract. 

The conclusion in the commandant’s letter that the provisions of 
the eight-hour law, act of June 19, 1912, 37 Stat. 187, 40 U. S. C. 324, 
325, 326 (also see 40 U. S. C. 821, 322), are not applicable to a 
contract like this for repair of aircraft is not correct. See cases 
cited 38 Op. Atty. Gen. 422. 

The beneficent purpose of the statutes cited must be recognized and 
given a liberal application rather than frustrated through technicali- 
ties. Accordingly, you will understand that the agreement made 
with the Waco Aircraft Company may not be recognized as giving 
rise to any obligation payable under appropriated moneys of the 
United States upon the record now appearing and action of this 
office in the settlement of accounts and claims must be upon that 
basis as to this and any other agreements made upon the aforestated 
basis. 


(A-94406) 
CONTRACTS—MISTAKES—BIDS—PROCEDURE 


Where there is such urgent need for Government supplies that the matter of a 
mistake in bid, known to the contracting officer before award was made, 
cannot be submitted to the General Accounting Office, before making an 
award, as required except in cases such as involved in 16 Comp. Gen. 
999; 17 id. 3839; and id 841, the award should be made on the original mis- 
taken bid of the low bidder except in such cases as considered in 17 Comp. 
Gen. 517. 


Acting Comptroller General Elliott to the Secretary of the Treasury, July 7, 
1938: 


Your letter of April 16, 1938, requests review of a disallowance of 
credit in the amount of $16.25, under voucher 30916, October 1936, 
accounts of J. M. Haynes, disbursing clerk, United States Treasury 
State disbursing office, Mississippi. The amount represents an in- 
creased cost to the Government for failure to accept the lowest bid 
for a quantity of cement, under circumstances hereinafter set forth. 

It appears that on August 5, 1936, the State procurement officer 
at Jackson, Miss., requested bids on 125 barrels of cement, bids to be 
opened August 13, 1936. The lowest bid received was that of the 
Gravlee Lumber Co., quoting a price of $1.67 a barrel or $208.75. 
The second low bid was by Leake & Goodlett, Inc., at $2.80 a barrel 
or $350. Upon the opening of bids, the contracting officer, being 
aware of the possibility of error, requested the lowest bidder to verify 
its bid. The said bidder telegraphed August 18, 1936, as follows: 


Item six invitation fifteen three twenty one should read two dollars sixty 
seven cents per barrel. 
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By telegram of same date the State procurement officer requested 
authority to release the Gravlee Lumber Co. from its bid and such 
authority was granted by the Procurement Division by telegram of 
August 14, 1936, whereupon the bid of Leake & Goodlett, Inc., was 
accepted. 

In explanation of the acceptance of other than the low bid received 
it is stated in your letter of April 16, 1938, as follows: 

The requirements of the Government as to time would not permit the delay 
incident in submitting the transaction to your office for determination and 
since the difference in amount of the alleged intended bid of the Gravlee 
Lumber Company and the second low bid was relatively small, it was admin- 
istratively determined that acceptance of the second low bid was the correct 
procedure to follow under the circumstances. Acceptance of the corrected bid 
would have permitted the low bidder to substantially increase its bid to an 
amount slightly less than the second low bid. It was considered that the re- 
sulting opportunity for the Gravlee Lumber Company to take unfair advantage 
of the situation would not have been in the best interests of the Government 
or the other dealers from whom bids were received. 

Since the mistake in this case was known to the contracting officer 
before any award was made and since the bid of Gravlee Lumber 
Co., after correction, was still the low bid, said bid should not have 
been disregarded on instruction from the Procurement Division. As 
the question as to whether a bidder may be relieved of its obligation 
under a bid after the time fixed for opening depends not alone on 
whether the bidder made a mistake but on the application of certain 
legal principles to the established facts in a particular case, all 
such questions—except in cases such as involved in 16 Comp. Gen, 
999; 17 id. 339; id. 841—should be submitted for determination by 
this office before an award is made. 11 Comp. Gen. 65; 15 id. 774; 
A-75635, July 11, 1936, 16 Comp. Gen. 193; 17 Comp. Gen. 817. 
See, also, in this connection 14 Comp. Gen. 612. However, it is not 
to be understood that in all cases of urgent need the award must be 
made to the bidder whose bid at the time is known to be erroneous. 
17 Comp. Gen. 517, and A-94054, June 15, 1938. 

Under the facts appearing in this case, if there was such urgent 
need for the cement that the matter could not be submitted here 
before making an award, the award should have been made on the 
original bid of the low bidder even though error was claimed therein 
and had this been done the Government could have obtained the 
required cement at a saving of $16.25 in the event this office should 
find the bid as originally submitted was intended to be $2.67 per 
barrel and at a saving of $116.25 in the event this office should find 
that the mistake was not bona fide. While credit for the item of 
$16.25 will now be allowed in this instance, appropriate adminis- 
trative action should be taken to advise contracting officers as to 
the proper procedure to be followed in such matters as set forth 
in the decisions of this office cited herein. 

161412—39-—4 
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(A-96099) 


DISTRICT OF COLUMBIA—MATERNAL AND CHILD WELFARE ALLOT- 
MENTS UNDER SOCIAL SECURITY ACT—AVAILABILITY FOR TRAIN- 
ING OF EMPLOYEES 


Title V of the Social Security Act of August 14, 1935, as amended, 49 Stat. 
629, not providing for the training of personnel, and there being no general 
authority in the District of Columbia, or specific authorization in its 
appropriations, for such training, allotments made to the District under 
the said title for maternal and child welfare and required to be matched 
by its own funds, are not available for educational or training courses 
of the employees involved. Use by States of allotments for such purposes, 
and 15 Comp. Gen. 1077, authorizing such expenditures from District of 
Columbia allotments for public health work made under title VI of the 
said statute, distinguished. 


Acting Comptroller General Elliott to the President, Boartl of Commissioners, 
District of Columbia, July 8, 1938: 


Your letter of June 28, 1938, is as follows: 


The Commissioners desire to submit for your early consideration and advice 
the question as to whether moneys advanced to the Commissioners in accordance 
with title V of the Social Security Act of August 14, 1935, as amended, may be 
expended for the use of trainees. The records indicate that under date of June 
4, 1988, the assistant health officer transmitted to Dr. R. ©. Hood, Director, 
Crippled Children’s Divison, Children’s Bureau, U. S. Department of Labor, a 
request for the use of $396.63, part of which is contained in the 1938 approved 
budget, as well as funds to be advanced for 1939, in order that an employee 
of the health department may attend the University of Chicago School of Social 
Service Administration during the period June 20 to August 27, 1938, the items 
of expense being made up as follows: 
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In connection with this matter the health officer has submitted the following 
as justification for this action: 

“The health department wishes to obtain your approval to use the funds 
which have been allotted to the District of Columbia under section V, part 2, 
of the Social Security Act ‘Services for Crippled Children’ for training em- 
ployees on its staff. As authority for such use it is desired to bring the follow- 
ing points to your attention. 

“1. The Social Security Act, title V, Grants to States for Maternal and Child 
Welfare, part 2, Services for Crippled Children, section 511, states that Federal 
grants may be used ‘For the purpose of enabling each State to extend and 
improve (especially in local areas and in areas suffering from economic dis- 
tress), as far as practicable under the conditions in each State, services for 
locating crippled children, and for providing medical, surgical, corrective, and 
other services and care 

“Dr. Van Horn, eat Meaetie. of the Children’s Burean, stated that this 
clause constitutes sufficient authorization for the utilization of crippled chil- 
dren’s funds for training purposes, on the grounds that the service is being im- 
proved thereby. 

“When the Labor Department was rewriting its part of the Social Security 
Act a few months ago, this very question arose as to whether or not a clause 
should be inserted to authorize specifically the use of funds for training pur- 
poses. It was decided by the Solicitor of the Labor Department, however, that 
such specific authorization would be redundant in that sufficient authorization 
already existed in the section noted above. 

“2. Dr. Van Horn also stated that practically every State in the Union has 
employed Children’s Bureau funds for training purposes and the Comptroller 
General of the United States has not objected thereto. Ample precedent, there- 
fore, exists for such use. 

“3. The Children’s Bureau has considered the request of the health depart- 
ment for the use of their funds for training purposes and has sent the depart- 
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ment a definite approval thereof, thus assuming full responsibility for such use. 
A copy of the letter in which approval was requested and a copy of the letter 
granting that approval are attached. 

“It is hoped that the Health Department of the District may be placed on 
the same level as the departments of other States and that the permission re- 
quested above may be granted.” 

In view of your decision to the Commissioners, D. C., under date of June 
20, 1986 (16 Comp. Gen. 1077), wherein it was held: “As a general rule, regular 
annual employees of the District of Columbia would not be entitled to receive 
an educational or training course at the expense of the municipality or the 
Federal Government. However, in view of the specific provision in section 
601 for ‘training of personnel for State and local health work,’ this office will not 
be required to object to the payment to regular employees, while otherwise 
in a nonpay status, of a reasonable stipend or fee while in training for local 
health work in the District of Columbia,” please consider the following question: 

As title V of the Social Security Act does not specifically provide for travel 
or the “training of personnel for State and local health work,” the Commis- 
sioners would appreciate early advice from you as to whether or not funds made 
available under these circumstances may be expended for the purposes outlined 
above, as approved by the Director of the Crippled Children’s Division, Chil- 
dren’s Bureau, Department of Labor. 

As the trainee has already been sent to Chicago, your early consideration of 
this matter will be appreciated. 


With respect to the purposes for which allotments to the States 
and the District of Columbia are to be used, section 503 of the 
Social Security Act, 49 Stat. 630, provides: 


(a) A State plan for maternal and child-health services must (1) provide 
for financial participation by the State; (2) provide for the administration of 
the plan by the State health agency or the supervision of the administration of 
the plan by the State health agency; (3) provide such methods of administra- 
tion (other than those relating to selection, tenure of office, and compensation 
of personnel) as are necessary for the efficient operation of the plan; (4) 
provide that the State health agency will make such reports, in such form and 
containing such information, as the Secretary of Labor may from time to time 
require, and comply with such provisions as he may from time to time find 
necessary to assure the correctness and verification of such reports; (5) 
provide for the extension and improvement of local maternal and child-health 
services administered by local child-health units; (6) provide for cooperation 
with medical, nursing, and welfare groups and organizations; and (7) provide 
for the development of demonstration services in needy areas and among groups 
in special need. 

(b) The Chief of the Children’s Bureau shall approve any plan which ful- 
fills the conditions specified in subsection (a) and shall thereupon notify the 
Secretary of Labor and the State health agency of his approval. 


Section 504 (a) of the same act further provides: 


From the sums appropriated therefor and the allotments available under 
section 502 (a), the Secretary of the Treasury shall pay to each State which 
has an approved plan for maternal and child-health services, for each quarter, 
beginning with the quarter commencing July 1, 1935, an amount, which shall 
be used exclusively for carrying out the State plan, equal to one-half of the 
total sum expended during such quarter for carrying out such plan. 


With respect to the purposes for which an allotment under title V 
may be expended by the District of Columbia, it was stated to you 
in decision reported in 15 Comp. Gen. 1077-1080, as follows: 


* * * As you do not indicate which appropriations of the District of 
Columbia are to be used for carrying out the District plan for maternal and 
child health services, your question whether the allotment for maternal and 
child health welfare may be used for contingent expenses, travel expenses, and 
printing and binding can only be answered by stating that the allotment will 
te available for such purposes if they be specifically authorized or provided for 
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in the appropriations made to the District of Columbia and lawfully used 
for the 50 percent costs of the plan which the District of Columbia is required 
to carry out under its agreement with the Department of Labor. 

It is thus apparent that while it might be possible for the respec- 
tive States to make use of a portion of the allotment for training 
purposes, if such use is not prohibited by State law, that fact would 
not be controlling with respect to the use of funds allotted to the 
District of Columbia. The allotment to the District of Columbia is 
to be used for carrying out the District of Columbia plan and is to 
equal one-half of the sum which the District of Columbia expended 
during the quarter for carrying out that plan. Obviously, there- 
fore, the use of the allotment depends upon the expenditures which 
the District of Columbia is authorized to make from its regular 
appropriations. You have cited no District of Columbia appro- 
priation authorized to be used for carrying out such plan and which 
provides for training of employees in such work. As stated in the 
decision in 15 Comp. Gen. 1077, it is the general rule that regular 
employees of the District of Columbia would not be entitled to re- 
ceive educational or training courses at the expense of the munici- 
pality or Federal Government. The use of allotments under title 
VI of the Social Security Act for training purposes is permissible 
only because that title provides specifically for training and the 
allotments thereunder are not required to be matched by expenditure 
of District of Columbia funds. 15 Comp. Gen. 1077. In the cir- 
cumstances, the provision under title V that allotments may be used 
for extension or improvement of the local services may not be con- 
strued as authorizing their use for the training of employees, not- 
withstanding the fact that such training may ultimately result in 
the improvement of the local service. The same result would be 
obtained by employing persons already qualified as generally re- 
quired. 

Answering your questions specifically, you are informed that on 
the present record and under the present laws the allotment to the 
District of Columbia under title V of the Social Security Act may 
not be expended for training employees. 
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(A-96175) 


TRAVELING EXPENSES AND FEES—WITNESSES—RELATED DUTIES 
OF SPECIAL EXAMINERS OF INSOLVENT NATIONAL BANKS, AND 
NATIONAL BANK EXAMINERS—APPROPRIATION APPLICABILITY 


Neither the appropriation “Fees of jurors and witnesses, United States courts,” 
nor any other appropriation under the judiciary, is available for the fees 
of special examiners of insolvent national banks, or the expenses of national 

bank examiners, subpenaed as witnesses to testify in criminal proceedings 

with respect to facts ascertained in their examination of national banks. 
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Acting Comptroller General Elliott to the Secretary of the Treasury, July 9, 
1938: 


Letter of June 29 1938, from the Deputy Comptroller of the Cur- 
rency is as follows: 


We wish to submit for your decision two related questions with the request 
that you furnish this office with an advance ruling. 

(1) Can funds from the appropriation “Fees of jurors and witnesses, U. S. 
courts, 19” be used to pay the usual witness fees of a special examiner of 
insolvent national banks who is called to testify pertaining to criminal irregu- 
larities discovered in the course of his investigation? 

In connection with this question we wish to call your attention to the fact 
that the Department of Justice has recently refused to honor vouchers of such 
a special examiner on the ground that the subject was covered by the decision 
of the Comptroller General of the United States reported in 5 Comptroller Gen- 
eral 677. That ruling of the Comptroller General will be more fully discussed 
in connection with the next question, but in regard thereto we wish to comment 
at this point that examiners of insolvent national banks working under the 
supervision and direction of this office are paid exclusively out of the funds and 
assets of the particular bank which they are engaged in examining. Such ex- 
aminers are not paid out of appropriated moneys or out of general assessments 
levied against all insolvent national banks. Therefore, if the expenses incurred 
by such an examiner in appearing before a court or a grand jury cannot be 
paid out of the appropriation “Fees of jurors and witnesses, U. S. courts, 19,” 
then such fees will have to be paid by the insolvent national bank in which the 
irregularities occurred and its seems unfair to the creditors of such an insolvent 
national bank to make them bear the cost of such proceedings. 

(2) Can funds from the appropriation “Fees of jurors and witnesses, U. S. 
courts, 19” be used to pay the expenses of a national bank examiner who is 
called to testify in Federal court or before a Federal grand jury in connection 
with criminal irregularities concerning which he has obtained information in 
the course of his duties as a national bank examiner? This very question was 
passed upon by the Comptroller General of the United States in a decision 
(A-11984) to the Secretary of the Treasury under date of March 2, 1926 
(Decisions of the Comptroller General, Volume 5, pages 677 to 680). 

The salaries of national bank examiners are paid from a fund derived from 
assessments against solvent national banks. They are not paid from appro- 
priated moneys. At the time the aforementioned decision of the Comptroller 
General was rendered the special fund out of which national bank examiners 
were paid was considered as an appropriation account. However, now, under 
the provisions of sec. 5240 U. S. R. S. (title 12 U. 8. C. sec. 481, as amended 
June 16, 19383) funds derived from assessments for examination of national 
banks and affiliates are no longer construed to be Government funds or ap- 
propriated moneys. In view of this fact we desire to be informed as to 
whether the expenses of national bank examiners who have been subpenaed 
to appear as witnesses in the Federal courts can be paid from the appropria- 
tion “Fees of jurors and witnesses, U. S. courts, 19” or any other appropriated 
moneys, because the answer to that query will probably determine whether it 
is improper for the Comptroller of the Currency to pay such expenses out of 
the funds derived from the assessment upon national banks and affiliates for 
examination. 

It will be greatly appreciated if your reply to this communication is expedited. 


Since the appropriation “Fees of jurors and witnesses, United 
States courts” is a Department of Juctice appropriation, it is not 
understood why a decision as to its availability is requested by the 
Treasury Department. However, it appearing that a determination 
of the availability of said appropriation for the purposes set forth 
in the submission will be determinative also of the availability for 
such purposes of funds under the jurisdiction of the Comptroller of 
the Currency, the matter will be considered on that basis and decision 
rendered accordingly. 
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In the decision of 5 Comp. Gen. 677, it was stated : 


The established rule is that the appropriation “Fees of witnesses, U. 8. 
courts” is not chargeable with expenses of Government employees who appear 
as witnesses in United States courts where it is the official duty of the officer, 
employee, or agent, who is called upon as a witness in a case before a com- 
missioner, or grand jury, or in court, to investigate and find out the facts upon 
which the case is predicated, where he appears in such case in his official capac- 
ity to give evidence of the facts so acquired, and when there is an appropria- 
tion under the control of the bureau or department where such witness is 
regularly employed applicable to the payment of expenses. See 15 Comp. 
Dec. 298; 16 Comp. Dec. 412. In other words, where an employee appears to 
testify as an employee of the agency which obtains the information, rather than 
as a witness who casually gets information which makes him a witness, he 
must be regarded as traveling as such employee and under the appropriation of 
the agency in which employed. National-bank examiners present no exception 
to this rule. The fact that the funds under which the examiners are com- 
pensated come from assessments on the banks furnishes no basis for exception 
to the rule. The principle is the same irrespective of whether the funds come 
from the Treasury or come from the other sources. The examiner attends 
the criminal trial as an employee having information as a part of his duties 
and so testifies rather than in the ordinary witness sense. 


It will be noted that the above rule is not based upon the treat- 
ment of the assessed funds as appropriated moneys but upon the fact 
that the examiners are Federal employees. Such being the case it 
is immaterial whether such expenses be charged against the funds 
of one particular bank or a number of banks, nor is it material that 
the funds collected by assessment are directed in the statute not to be 
construed to be appropriated funds. Therefore, answering the two 
questions specifically you are advised that neither the appropriation 
“Fees of jurors and witnesses, United States courts” nor any other 
appropriation under the judiciary is available for the expenses of 
special examiners of insolvent national banks or the expenses of 
national bank examiners who may be subpenaed as witnesses to testify 
in criminal proceedings with respect to facts ascertained in their 
examination of national banks. 


(A-96239) 


CONTRACTS—MISTAKES—BIDS—ERROR ALLEGED AFTER AWARD 
AND RECEIPT OF SUPPLIER’S PRICE 


The acceptance of a bid without notice of mistake imposes upon the successful 
bidder the legal obligation to perform in accordance with the contract terms 
or pay any excess cost resulting from default in performance, and, where 
the bid submitted was the amount intended, the contractor may not be 
relieved of its obligation on the basis of mistake in bid alleged because its 
supplier refuses to furnish the equipment involved at a price which will 
enable the making of a profit or even avoid a small loss, particularly as 
there is not involved the enforcement of an unconscionable contract, the 
bidder also having been awarded a contract on another item as to which 
no mistake is alleged. 


Acting Comptroller General Elliott to the Secretary of War, July 11, 1938: 
There has been received your letter of July 5, 1938, as follows: 


On May 3, 1938, Circular Advertisement 38-639 was issued by Rock Island 
Arsenal and bids opened on May 18, 1938. One of the items on this proposal 
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called for a high pressure pumper. Two bids were received, one from Zimmer 
Brothers Company at $288.60, and the other from Evinrude Motors at $340.00. 
Order was placed with Zimmer Brothers Company, the low bidder, and that 
firm accepted the order in good faith. Order was placed by the contractor 
with the Evinrude Motors, which was their source of supply, and enclosure 
hereto indicates that the Evinrude Company would charge Zimmer Brothers 


$340.33 for furnishing this pumper with accessories required in the proposal and 
order. 


It was not until the receipt of this letter from their source of supply that 
Zimmer Brothers realized an error had been made in submitting its bid. Letter 
dated June 17, 1938, enclosed herewith, from Zimmer Brothers to the Com- 
manding Officer, Rock Island Arsenal requests relief from the responsibility of 
furnishing material at the price bid. There appears to be no doubt but that 
an error was in fact made, and that such error was due solely to negligence on 
the purt of the bidder in not having available all the data necessary for the 
proper submission of bid. Although a loss will be sustained by Zimmer 
Brothers of approximately $50.00 in furnishing the material on this order, it 
will be noted that this same firm was low bidder on the other item of the pro- 
posal, namely, a gasoline engine driven are welder, the loss of this one item 
may be made up from the profit on the other item. In view of this fact and 
of the necessity of impressing upon all bidders the importance of painstaking 
preparation of bids to be submitted, it is recommended that Zimmer Brothers 
Company be required to fill the order as placed by the Commanding Officer, Rock 
Island Arsenal, based upon actual bid submitted. 


Enclosed herewith are the following papers, which it is requested be returned 
with your decision. 


Letter from Zimmer Brothers dated June 17, 1938, enclosing letter from 
Evinrude Motors. 


Bid of Zimmer Brothers. 

Abstract of bids received. 

Rock Island Arsenal Tentative Specifications Nos. RIED-318 and RIED-319. 

The acceptance of the bid submitted by Zimmer Brothers Com- 
pany without notice of any mistake imposed upon said company the 
legal obligation to perform in accordance with the terms of the con- 
tract or to pay the United States any excess costs resulting from de- 
fault in performance. See United States v. New York and Porto 
Rico Steamship Co., 239 U. S. 88; United States v. Purcell Envelope 
Co., 249 U. S. 318, and American Water Softener Co. v. United 
States, 50 Ct. Cls. 209. As a matter of fact, it appears that Zim- 
mer Brothers Co. submitted the bid in the amount intended; that 
it made no mistake in its bid; and that its difficulty results from the 
fact that the Evinrude Motors refuses to sell to Zimmer Brothers 
Co. the equipment at such a price as will enable Zimmer Brothers 
Co. to make a profit or even to avoid a small loss in the transaction. 
However, that is no concern of the United States. 

This bidder was awarded the contract on two items—one on which 
it bid $1,061.70 as to which no mistake is alleged and the other on 
which it bid $288.60 and alleges a mistake of approximately $50. 
Hence, there is not involved here the enforcement of an unconscion- 
able contract. 

Demand should be made for performance in accordance with the 
terms of the contract, and if there is failure to perform, the equip- 
ment may be purchased elsewhere with the excess costs charged to 
Zimmer Brothers Co. See 7 Comp. Gen. 193. 

The papers are returned. 
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(A-95546) 


AGRICULTURE DEPARTMENT—AGRICULTURAL CONSERVATION PRO- 
GRAM—PAYMENTS TO STATE AGENCIES 


Payment is authorized, under regulations administratively explained as not 
intending otherwise, to State agencies for soil conservation or soil-building 
practices undertaken pursuant to the provisions of the Agricultural Con- 
servation Program as outlined in the Soil Conservation Act, as amended. 


Acting Comptroller General Elliott to the Secretary of Agriculture, July 12, 
1938: 


Your letter of June 3, 1938, is as follows: 


The University of Missouri, Dairy Husbandry Department, through A. C. 
Rogsdale, its chairman, has executed application for payment No. 44-010-1507, 
pursuant to the provisions of the 1937 Agricultural Conservation Program. 
This application for payment indicates that a 77-acre general soil-depleting 
base was established for the farm owned by the applicant and that 77 acres 
of land on the farm were classified in 1937 as soil-depleting. Consequently, 
no diversion payment or soil-conserving payment or sugar beet payment was 
earned with respect to the farm covered by such application for payment. 
However, soil-building practices A-2, A-3, A-4, and D-1 were carried out on 
12.2 acres, 46.4 acres, 25.4 acres, and 30.8 acres, respectively, which, at the 
applicable rates established for such practices, permitted a soil-building pay- 
ment of $169.06. 

Section 13 of part IV of North Central Region Bulletin 101, as amended, 
reads in pertinent part as follows: 

“Soil-building payments will be made to a person who is an owner, operator, 
or sharecropper with respect to a farm or farms in a county, not in excess 
of such person’s soil-building allowance for such farm or farms, for the 
carrying out on such farm or farms any of the applicable soil-building prac- 
tices set forth in this section 13.” 

The applicant’s soil-building allowance for the farm in the instant case was 
$65 and, therefore, the total payment computed for the applicant with respect 
to the farm, after giving consideration to the general increase of 10 percent 
and to the 10 percent deduction for administrative expenses ordered by the 
Secretary of Agriculture pursuant to the terms of the program, was $64.35. 

The application for payment was properly executed, and was duly approved 
by the Missouri State Agricultural Conservation Committee and certified for 
payment. Preaudit approval of the payment was refused by the Preaudit 
Unit of the General Accounting Office passing upon applications for payment 
originating in the State of Missouri, which stated that it believed that the 
applicant was not entitled to receive a soil-building payment for the practices 
carried out on the farm, in view of that part of the provisions of said 
section 13, which reads as follows: 

“A soil-building payment for any practice hereinafter set forth will not 
be made with respect to any acreage on the farm for which all or any por- 
tion of the labor, seed, or materials used for any practice is furnished free 
or paid for by any State or Federal agency * * *.” 

The term “person” as used in said bulletin is defined in part I thereof as 
follows: 

“Person means an individual, firm, partnership, association, corporation, 
estate, or trust. The term person shall also include, wherever applicable, a 
State, a political subdivision of a State, or any agency thereof, and any 
governmental agency that may be designated by the Secretary.” 

The Department’s view is that the bulletin permits the making of pay- 
ments to State agencies for carrying out any of the prescribed soil-building 
practices unless the expense of carrying out the practice was borne by the 
Government of the United States or a governmental agency of another State. 
The excerpt quoted above is a provision contained in all regional bulletins 
covering the 1937 Agricultural Conservation program. The provision is not 
new. A corresponding provision denying payment in whole or in part in 
such circumstances has been in each regional bulletin issued since the inaugu- 
ration of the agricultural conservation programs, and payments have been 
made thereunder to State agencies under the state of facts applicable in the 
instant case. The restrictive clause contained in section 13 of North Central 
Regional Bulletin 101, and other bulletins, has heretofore been uniformly inter- 
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preted to apply only in cases where a portion or all of the labor, seed, or 
material used in a soil-building practice was furnished by a Federal agency, 
or an agency of another State. It is reasoned that if a political subdivision 
or other agency of a State furnishes its own labor. seed, or material, it should 
be treated the same as any other agricultural producer furnishing his own 
labor, seed, or material, and not be excluded from receiving benefit payments 
because of a literal interpretation of the bulletin. The interpretation placed by 
the preauditors in this case upon this provision would nullify, in part, the 
definition of the term “person” contained in said bulletin. 

The reason for making payments for carrying out soil-building practices 
is to encourage farmers to improve the fertility of the soil, and to prevent 
wind and water erosion and thereby to contribute to the effectuation of the 
declared purposes of the Soil Conservation and Domestic Allotment Act, as 
amended. The soil-building payment provided for carrying out a practice is not 
designed to cover the entire expense incurred in carrying out such practice, 
but is offered in an amount which will encourage farmers to adopt such prac- 
tices. In some cases producers are induced to carry out soil-building practices 
by being furnished free of charge seed or other material, or labor with which 
to carry out such practices. In cases where the aid furnished to cooperators by 
a State or Federal agency accounts for the expense of the practice, the making 
of a soil-building payment for carrying out the practice with respect to 
which such aid was furnished would amount to the issuance of a payment to 
a person who had not in fact earned it. Accordingly, it has been considered 
advisable to limit soil-building payments to practices the expense of which 
was borne by the cooperator in whole, or at least in part. 

In the case of the application for payment executed by the Dairy Husbandry 
Department of the University of Missouri, the problem of inequitable pay- 
ments is not involved, since the labor, seed, or material used in the carrying 
out of the soil-building practices listed in the application for payment was not 
paid for by any Federal agency or any agency of any other State. It is 
believed that, since the applicant is entitled to submit an application for 
payment, the applicant is likewise entitled to receive the soil-building pay- 
ment, in view of the fact that the bulletin expressly provides that soil-building 
payments will be made to persons who are owners or operators, and the appli- 
cant comes within the meaning of the term “person,” as defined in the 
applicable bulletin. 

Your early consideration of this case will be appreciated. 


In the absence of any explanation, the provision of section 13 
of the regulations and the definition of “person” in the same regu- 
lations are apparently in conflict when applied to payments to a 
State agency. Your explanation of the intention of the provision re- 
garding labor, seed, materials, etc., “paid for by any State or Fed- 
eral agency” removes such seeming conflict, which leaves for deter- 
mination whether there is any provision in the Soil Conservation 
Act, as amended, which would prohibit payments to a State agency. 
The Soil Conservation program as outlined in the statutes, while 
providing incidental benefits to individual farmers, has as its pri- 
mary object the advancement of agriculture as a whole; for instance, 
the prevention of soil erosion on a particular farm will benefit 
not only that farm but adjoining farms as well. Accordingly, pay- 
ment to a State agency for soil conservation or soil-building prac- 
tices is not inconsistent with the general intention of the statute and 
I find nothing in the Soil Conservation Act as amended which would 
prohibit such payments either specifically or by implication. 

Accordingly, if the vouchers in question are resubmitted with a 
reference thereon to this decision they will receive further consid- 
eration in line with the foregoing. 
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(A-95934) 


PAY AND ALLOWANCES—NATIONAL GUARD—DISEASE DURING PE- 
RIOD OF ACTIVE DUTY FOR COURSE OF INSTRUCTION 


A National Guard officer ordered to attend a Government military school for 
training course purposes under the provisions of section 99 of the National 
Defense Act, as amended by the act of May 28, 1926, 44 Stat. 674, and 
reported to have been found physically qualified after examination both 
at his home and at the school prior to entering upon the course of instruc- 
tion, is entitled to active duty pay and allowances while receiving treat- 
‘ment in the station hospital during a portion of the period for which 
ordered to active duty, for an acute condition, not the result of his own 
misconduct, developed or becoming manifest after entry upon, but prior to 
completion of the course, notwithstanding the disease was not incurred in 
line of duty. 4 Comp. Gen. 545, distinguished, and 17 id. 610, amplified. 


Acting Comptroller General Elliott to Major L. W. Maddox, United States 
Army, July 12, 1938: 

There has been received by reference from the Chief of Finance 
your letter of June 15, 1938, transmitting a voucher in favor of Col. 
Harry Hulen, 106th Engineers, Mississippi National Guard, for 
$516.60, representing active duty pay and and allowances under the 
provisions of section 99 of the National Defense Act, as amended by 
the act of May 28, 1926, 44 Stat. 674, covering the period March 21 to 
April 17, 1988, while receiving treatment in the Station Hospital, 
Fort Leavenworth, Kans. 

This National Guard officer, by authority of the Secretary of 
War, was ordered to attend the Command and General Staff School, 
Fort Leavenworth, Kans., as a student for the National Guard and 
Reserve Officers’ Course, commencing on March 14 and ending June 
13, 1938, per paragraph 5, S. O. 41, dated Headquarters, Mississippi 
National Guard, February 25, 1938. This order provided that upon 
completion of the course or when relieved by the Commandant, Com- 
mand and General Staff School, Col. Harry Hulen, 106th Engineers, 
Mississippi National Guard, will return to’his home. 

Paragraphs 1 to 6, inclusive, and paragraph 8 of the approved 
NGB Form No. 60, which accompanied the voucher, are as follows: 

1. Dates covering period of encampment or authorized instruction March 
12, 1988 to June 13, 1938. 

2. Date injuries were suffered or disease contracted chronic duodenal ulcer. 
Date first onset unknown. 

3. Place Hemorrhage from chronic duodenal ulcer, Ft. Leavenworth, Kansas, 
March 21, 1938. 

4. Attending circumstances in case of injury or disease Acute hemorrhage 
from chronic duodenal ulcer occurred at Ft. Leavenworth, Kansas, March 21, 
1938. Cause of hemorrhage from chronic duodenal ulcer is unknown. 

5. Duty being performed at the time (see par. 4, NGR 62, March 15, 1933) 
Student, National Guard and Reserve Officers’ Course, Command and General 
Staff School, Ft. Leavenworth, Kansas. 

6. Diagnosis acute hemorrhage from duodenal ulcer. 

* o * os * * * 


8. Opinion of the board whether the injury or disease was or was not incurred 
in line of duty, and the facts upon which this opinion was based, not in line 
of duty. Chronic duodenal ulcer existed prior to reporting to duty. Opinion 
based upon medical history; physical, x-ray, and laboratory findings. 
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In an indorsement of the Chief, National Guard Bureau, dated 
June 7, 1938, it was stated: 


1. The National Guard Bureau holds in the case of Colonel Harry Hulen, 
who is in attendance at the Command and General Staff School for the period 
March 12, to June 13, 1938, that if treatment for the acute manifestations of 
the underlying chronic disease justifies the anticipation that Colonel Hulen will 
be able to continue the course of training at the Command and General Staff 
School within a reasonable length of time and will return this officer to a duty 
status then such treatment should be considered as treatment of an acute 
condition and therefore can be considered as “in line of duty” and entitle this 
officer to service credit for pay and allowances. This decision is reasonable 
despite the fact that this Bureau approves the finding of the medical board 
at Fort Leavenworth, Kansas, which sets forth the opinion that the basic 
disease chronic peptic ulcer is not in line of duty. 

2. Colonel Hulen believed he had been cured of his gastro intestinal disease. 
He had been free of symptoms for a long period. He was examined at his 
home station prior to departure for the Command and General Staff School and 
found physically sound. He was examined upon his arrival at the Command 
and General Staff School, and accepted as physically qualified for duty as a 
student in the National Guard class. Colonel Hulen suffered an acute illness. 
This illness was probably the result of the strenuousness of the duty at the 
Service School; at least it was not the result of willful misconduct. A short 
period of treatment, with practically no cost to the government, returned Colonel 
Hulen to a duty status. 

* * * * * * * 


6. It is the opinion of the National Guard Bureau that the above decision 
is in conformity with the provisions of paragraph 34c, NGR 59. 

Support for the above observation and opinion appears to be found 
in N. G. R. 62, dated March 15, 1933, paragraph 7 (c) of which 


provided : 

When sick or injured not in line of duty, not due to own misconduct.—Mem- 
bers of the National Guard under these circumstances are, during the con- 
tinuance of the encampment, maneuvers, or exercise under section 94 or 97, 
or during the periods of attendance at a service school under section 9! of 
the National Defense Act, as amended, entitled to pay and allowances the same 
as if actually participating in such training. They are not entitled to hospital- 
ization, pay, or allowances after the expiration of the training periods upon 
which engaged. 


In decision A-6622, dated December 18, 1924, 4 Comp. Gen. 545, 
it was held that an officer of the National Guard ordered to the Army 
War College for a course of instruction was not entitled while sick in 
hospital to pay and allowances notwithstanding he continued his 
duties while in the hospital and satisfactorily completed the course 
as he was not in actual attendance at such school within the meaning 
of section 99 of the act of June 3, 1916, as amended by the act of 
September 22, 1922, 42 Stat. 1035. That decision was based in part 
upon the construction given to the original section 99 in 1 Comp. Gen. 
456 and 27 Comp. Dec. 777. 

By the amendment of May 28, 1926, 44 Stat. 674, 675, there was 
added to section 99 as then amended the following proviso: 


* * * ‘That an officer, warrant officer, or enlisted man who becomes sick 
in line of duty while undergoing the training provided for by this section or 
the training provided for by section 94 or section 97 of this act shall, while he 
is so sick during the period he is authorized to engage in such training, be 
entitled to pay and allowances the same as if he were actually participating in 
such training. 
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In A-90621, dated January 31, 1938, 17 Comp. Gen. 610, there 
was presented the question whether enlisted men of the National 
Guard in field training under the provisions of section 94 of the 
National Defense Act, 39 Stat. 206, who had suffered disability or 
disease while engaged and participating in encampments, were en- 
titled to medical treatment during the period of the encampment, the 
findings of the Boards of Medical Officers in each case indicating the 
disabilities may have been incurred not in line of duty but not due 
to misconduct, and existed prior to encampment. It appears from 
the submission in that case that the enlisted men who were able to do 
so returned to camp following the date of their discharge from the 
private hospital until termination of the encampment. No question 
was presented in that case as to the right of the enlisted men to pay 
during the period of the encampment and it may be assumed they 
were regularly paid on the field training pay rolls of the organiza- 
tions to which they belonged, including the time spent in hospital. 


In that case it was stated at pages 614, 615: 

It is assumed the five enlisted men were officially examined just prior to or 
upon arrival at the encampment at Indiantown Gap as required by regulations 
and were accepted for the training contemplated by the National Defense Act. 
They thus appear to have been engaged and participating in the encampment 
at the time the disabilities manifested sufficient acuteness to require hospital 
and medical treatment, and inasmuch as such disabilities are not shown to 
have been the result of the individuals’ own misconduct, the appropriation for 
support of the National Guard current at the time, act of May 15, 1936, 49 Stat. 
1298, “National Guard, Arming, Equipping, and Training the National 
Guard * * * expenses, camps of instruction, field and supplemental train- 
ing, and including medical and hospital treatment authorized by law,” is avail- 
able for payment of the reasonable and necessary hospital and medical treatment 
during the period of the encampment but not thereafter, provided, of course, 
Government hospital facilities were not available for proper treatment. Upon 
certification by the proper official that such Government facilities were not 
available, payment of the vouchers, which are returned herewith, is authorized 
if otherwise correct * * *. 

No question arises in the instant case regarding the right to con- 
tinuation of pay and allowances after termination of the course of 
instruction under the provisions of the act of June 15, 1936, 49 Stat. 
1507. Colonel Hulen reported for duty as a student at the course 
in strict compliance with the orders of February 25, 1938, and it is 
reported that he was physically examined not only at his home station 
but also at Fort Leavenworth prior to entering upon the course, and 
continued as a student until completion of the course of instruction as 
directed. Under the aforesaid orders the Commandant could have 
relieved the officer prior to completion of the course, but this was 
not done. Under the circumstances disclosed the officer was entitled 
to pay and allowances during the period of treatment in hospital for 
a disease which does not appear to have been incurred in line of duty 
but was not the result of his own misconduct, it appearing from the 
facts presented that the acute condition developed or became mani- 


fest after entering upon the course, thus requiring treatment during a 
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portion of the period for which he was ordered to active duty. Pay- 
ment of the voucher, returned herewith, is authorized if otherwise 
correct. 


(A-95185) 


CLASSIFICATION—REALLOCATION DOWNWARD OF FIELD POSITION— 
APPLICABILITY OF JUNE 16, 1933, ACT SAVING CLAUSE 


The saving clause of section 17 of the act of June 16, 1933, 48 Stat. 308, which 
is permanent legislation, does not extend to the field service the benefit 
of the saving clause appearing in the proviso to section 4 of the Classification 
Act, as amended by section 3 of the Brookhart salary act, applicable only 
in the departmental service, and is not effective in the case of an employee 
whose field position, once allocated under the provisions of the acts to which 
the clause applies, is administratively reallocated or readjusted to a lower 
grade, the clause being applicable only to the initial administrative action 
in allocating the field position. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
July 13, 1938: 


Your letter of May 23, 1938, is as follows: 


It has come to my attention that an exception has been reported by your 
office on payroll voucher No. 6-33268, covering the period September 16 to 
September 30, 1937, paid by G. F. Allen under symbol 11569. 

This exception covers an alleged erroneous payment to John M. Slaton, Jr., 
manager at Veterans’ Administration Facility, Atlanta, Georgia, whose position 
was reallocated from CAF-14 to CAF-13 effective August 10, 1937, no change in 
salary having been made, and 9 Comp. Gen. 193, 11 id, 321, id. 352, 15 id. 102 
and 17 id. 460 were quoted as authority for the exception. 

Although Mr. Slaton was receiving $6,500 per annum at the time the realloca- 
tion of position was effected and this was one step above the maximum for 
grade CAF-13, no deduction in salary was made, which is in accordance with 
the provisions of section 17 of the Independent Offices Appropriation Act of 1934 
approved June 16, 1933, which are as follows: 

“That section 3 of the act of Congress approved May 28, 1928, entitled 
‘An act to amend the salary rates contained in the compensation schedules of 
the act of March 4, 1923, entitled “An Act to provide for the classification of 
civilian positions within the District of Columbia and in the field services”’ as 
amended by the act of July 3, 1930, be further amended by adding thereto the 
following: ‘Provided, That in all cases where, since December 6, 1924, in such 
adjustment the position occupied by an employee has been or shall be allocated 
to a grade with a maximum salary below the salary received by the incumbent, 
the rate of pay fixed for such position prior to such allocation may be paid 
after the date of the enactment of this act so long as the position is held by 
the incumbent occupying it at the time of such allocation and the Comptroller 
General of the United States is authorized and directed to allow credit in 
disbursing officers’ accounts for all payments heretofore made at such higher 
rates.’’ 

It is noted that the exception is based on decisions rendered on February 
25, 1982, March 17, 1932, and November 9, 1929, which dates were prior to the 
Independent Offices Appropriation Act of 1984 and, therefore, not applicable to 
the case. The decision of the Comptroller General dated August 6, 1935, which 
was also cited, refers to the transfer or reappointment of an employee from 
an emergency position classified under the Executive order to a regular position 
classified under Classification Act of 1923, as amended. It was held (quoting 
from the syllabus) : 

“The transfer or reappointment of an employee from an emergency position 
classified under Executive order to a regular position classified under the 
Classification Act of 1923, as amended, need not be regarded as a new appoint- 
ment requiring payment of the minimum salary rate of the grade to which 
transferred, but there may be paid a salary rate prescribed by the Classification 
Act not in excess of the rate received under the Executive order.” 
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It appears that the facts in the case cited above are not comparable to the 
case at issue as the rate of pay was established under the Executive Order No. 
7070 dated June 12, 1935, and later classified to P & S—5 under the provisions of 
the Classification Act. Neither is the decision of December 2, 1937 (17 Comp. 
Gen. 460), considered applicable to the one at issue. 

The position of manager at Atlanta, Georgia, was administratively allocated 
to CAF-14 July 1, 1930, and without change in duties, but upon review, it was 
reallocated administratively to grade CAF-13. Both allocations were made 
under the provisions of the Classification Act of 1923, as amended. Under the 
provisions of section 17 of the Independent Offices Appropriation Act of 1934, 
approved June 16, 1933, supra, it is felt that a demotion to the maximum of 
grade CAF-13 is not required as the purpose of the act was to afford relief 
in cases similar to the one in question. 

Inasmuch as the decisions cited in the exception are not considered applicable 
in the case of Mr. John M. Slaton and the action taken will materially affect 
a number of similar cases, it is requested that the matter be given your further 
consideration. 


Section 17 of the act of June 16, 1933, 48 Stat. 308, quoted in your 
letter, which is permanent legislation, amended section 3 of the Welch 
Act of May 28, 1928, 45 Stat. 785, and section 2 of the Brookhart 
Salary Act of July 3, 1930, 46 Stat. 1005, authorizing and requiring 
adjustments in the salary rates of field positions to correspond so far 
as may be practicable to rates established by the classification act, as 
amended, for positions in the departmental service in the District 
of Columbia, by saving field employees from loss of salary when 
their field positions not theretofore allocated are administratively 
adjusted or allocated to a grade with a maximum salary rate below 
the salary received by the employee at the time of such adjustment 
or allocation. The statute does not extend to the field service the 
benefit of the saving clause appearing in the proviso to section 4 of 
the classification act, as amended by section 3 of the Brookhart 
Salary Act, applicable only in the departmental service (9 Comp 
Gen. 352), nor is the statute to be regarded as saving an employes 
from loss of salary when his field position once allocated pursuant 
to section 3 of the act of May 28, 1928, or section 2 of the Brookhart 
Salary Act of July 3, 1930, 46 Stat. 1005, is administratively real- 
located or readjusted to a lower grade. In other words, section 17 
of the act of June 16, 1933, supra, relates only to the initial action 
of the administrative office in allocating or adjusting the salary rate 
of a field position pursuant to section 3 of the Welch Act or section 
2 of the Brookhart Salary Act and saves the employee from loss of 
the unclassified salary rate received prior to such initial action. 

In the present case it is understood the employee’s salary was 
$5,200 per annum on June 30, 1930, prior to the initial allocation 
made effective July 1, 1930, and that the reallocation from grade 
CAF-14 to grade CAF-13 was made effective August 10, 1937. If 
so, the legal salary rate due and payable to Mr. Slaton from and 
after said latter date was $6,400 the maximum salary rate of CAF-13, 
which is in excess of the rate, $5,200, he was receiving before the 
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original allocation to grade CAF-14. Accordingly, the audit action: 
is sustained. See 17 Comp. Gen. 715, and decisions therein cited. 

Mr. Slaton should be required to refund the difference between 
$6,500 and $6,400 per annum received by him for the period from and 
after August 10, 1937. 


(A-31794), (A-48409) 


TRANSPORTATION—SHIPWRECKED OR DESTITUTE AMERICAN SEA- 
MEN—VESSELS OF SAME COMPANY AS VESSEL OF LAST SERVICE 


As the prohibition of the act of April 7, 1934, 48 Stat. 533, against payment 
of a steamship company for the transporting of shipwrecked and destitute 
seamen whose last service was on a vessel of the same company has not 
been repeated in the appropriation acts of June 16, 1937, 50 Stat. 266, and 
April 27, 1938, 52 Stat. 252, and is not permanent legislation but related 
only to the appropriations theretofore made, the funds appropriated by the 
acts of 1937 and 1938, supra, for the relief of destitute and shipwrecked 
seamen are available for payment of such obligations as consular officers 
are authorized by law and controlling decisions of the courts to incur 
in this regard. 

The claim of a steamship line in connection with the transportation to the 
United States of shipwrecked or destitute American seamen on vessels of 
the same company on whose vessel they last served is for settlement by 
the General Accounting Office in accordance with the established procedure. 


Acting Comptroller General Elliott to the Secretary of State, July 14, 1938: 
There has been received your letter of July 6, 1938, as follows: 


Reference is made to the decision of the Comptroller General dated May 19, 
1934 (A-31794, A-48409), concerning the effect of the decision of the Supreme 
Court of the United States in the case of the Alaska Steamship Company v. 
United States, 290 U. 8. 256, and to your decision, A-S88073 of August 19, 1937, 
stating that the provision in the act of April 7, 1934, under which the Govern- 
ment was relieved of the expense of repatriating certain destitute or ship- 
wrecked American seamen, is no longer in effect. 

There are enclosed for your information copies of letters exchanged with the 
United States Maritime Commission which relate to correspondence between the 
American Consul at Taihoka, Taiwan, Japan, and the Dollar Steamship Lines 
regarding the responsibility for the repatriation of members of the crew of the 
wrecked S. 8S. President Hoover. 

In as much as it is desired to ascertain the present interpretation of your 
office concerning the liability of the Government under the statute, 46 U. S. 
Code 593, for the relief and repatriation of shipwrecked American seamen, it is 
requested that you advise the Department with respect thereto at a convenient 
opportunity. 


The referred to decision of May 19, 1934, 13 Comp. Gen. 369, 370, 
invited attention to the fact that, with certain exceptions—which 
did not include the class of decrees represented in the Alaska Steam- 
ship Co. case—judgments against the United States are required by 
the act of April 27, 1904, 33 Stat. 422, to be certified to the Congress 
and a specific appropriation made before they may be paid. Also, 
that the act of April 7, 1934, 48 Stat. 533, making appropriations 
for relief, etc., of American seamen specifically provided— 


* * * That no part of this or any other appropriation shall be available 
for making payment to steamship owners or operators for transporting a desti- 
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tute or shipwrecked seaman if the last previous service of the destitute or 
shipwrecked seaman was on a vessel of such steamship owner or operator and 
was not terminated by desertion. 

Under article 1, section 9, of the Constitution of the United States, 
the Congress may, of course, refuse to pay certain classes of claims 
against the United States until they are reduced to judgment in a 
court of competent jurisdiction and the judgments certified to the 
Congress in accordance with law for an appropriation. Also, the 
Congress in making appropriations for the payment of obligations 
against the United States may exclude classes of claims, and the effect 
of the cited act of April 7, 1934, was to exclude claims of steamship 
owners for transportation of destitute or shipwrecked seamen if the 
last service of such seamen was on a vessel or vessels of the transport- 
ing steamship company. However, the exact language in the act of 
April 7, 1934, for the relief and protection of American seamen was 
not repeated in the act of June 16, 1937, 50 Stat. 266, or in Public, 
No. 495, Seventy-fifth Congress, approved April 27, 1938, 52 Stat. 


252. The latter acts made appropriations in terms as follows: 
*_ * * 



























































for relief, protection, and burial of American seamen in foreign 
countries, in the Panama Canal Zone, and in the Philippine Islands, and ship- 
wrecked American seamen in the Territory of Alaska, in the Hawaiian Islands, 
in Puerto Rico, and in the Virgin Islands, and for expenses which may be in- 
curred in the acknowledgment of the services of masters and crews of foreign 


vessels in rescuing American seamen or citizens from shipwreck or other catas- 
trophe at sea * * *, 


























That is to say, the prohibition contained in the said act of April 
7, 1934, against payment of a steamship company for transporting 
to the United States shipwrecked and destitute seamen whose last 
service was on a vessel of the same company has not been repeated 
in the appropriation acts of June 16, 1937, and April 27, 1938, and 
in decision of August 19, 1937, A-88073, it was held that said pro- 
hibition was not permanent legislation but related only to appropria- 
tions theretofore made. In the absence of such prohibition, it must 
be presumed that the appropriations contained in said acts for the 
relief of destitute and shipwrecked seamen are available for the 
payment of such obligations as consular officers are authorized by 
law to incur in connection with the furnishing of relief to destitute 
American seamen. And in determining what obligations the con- 
sular officers are thus authorized to incur the decision of the Su- 
preme Court of the United States in Alaska Steamship Co. v. United 
States, 290 U. S. 256, is, of course, for consideration. In such con- 
nection, however, there is for consideration, also, any statutes en- 
acted subsequent to those considered by the court in that case af- 
fecting the obligations of the owners of vessels and any valid con- 
tracts, orders, or regulations affecting such obligations. 

Any claim of the Dollar Steamship Lines for transporting, on 
other vessels, to the United States shipwrecked or destitute Amer- 
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ican seamen who were aboard the S. S. President Hoover when she 
was aground in Asiatic waters shoukld be transmitted to this office 
for settlement in accordance with the established procedure. 


(A-95511) 


CONTRACTS—MISTAKES—BIDS—ERROR ALLEGED AFTER AWARD AND 
VERIFICATION OF BID PRICE 


Where a bidder, in connection with an advertisement for bids for a specified 
number of rolls of toilet paper of not less than 1,000 sheets, offers to supply 
the paper at a given price per roll stressing the fact that the rolls con- 
tained 2,000 sheets, and reaffirms the price prior to award both in conversa- 
tion with the contracting officer and by letter, there is no legal basis for 
payment of any amount in addition to the bid price notwithstanding it 
was subsequently discovered upon receipt of the supplier’s invoice that 
there had been overlooked the fact that 2,000-sheet paper is packed only 
50 rolls to the carton instead of 100 rolls as assumed in computing the 
price per roll, and that the Government may have received more sheets of 
paper than would have been furnished by any other bidder. 


Acting Comptroller General Elliott to the West Disinfecting Company, July 
14, 1938: 


Your letter of April 9, 1938, requests review of that part of settle- 
ment No. 0487254, dated February 24, 1938, which disallowed your 
claim for $200, the amount claimed in addition to your bid price on 
toilet paper furnished to the Veterans’ Administration Facility, 
Tuskegee, Ala., under your proposal of October 13, 1937, which was 
accepted October 19, 1937—a mistake in the bid price having been 
alle gect. 

On October 7, 1937, the Veterans’ Administration Facility, Tuske- 
gee, Ala., invited bids upon certain articles of toilet and towel paper 
for delivery within the storeroom of the facility—the bids to be 
opened on October 18, 1937. Item 1 of this invitation called for 
5,000 rolls of— 

Paper, toilet, tissue, Type I—Roll, round, per Federal Specification No. 
UU-P-556a. 

Under date of October 13, 1937, you agreed to supply the toilet 
paper called for by the above item at 4 cents per roll—the total price 
having been extended as $200—and accompanying your proposal was 
a letter of the same date stressing the fact that the rolls upon which 
you were bidding each contained 2,000 sheets, that portion of your 
letter being as follows: 

Item 1. We are quoting you on toilet paper 4% x 5, 2,000 sheets to the roll 
at 4 cents per roll. The sample we are submitting as to quality, etc., is 444 x 


414, but the paper we will furnish is 444 x 5. Please take into consideration 
that this paper is 2,000 sheets to the roll. 


While item 1 of the invitation made no specific mention of the 
number of sheets to the roll, the Federal specification referred to 
therein required, among other things, that— 


Sach roll shall contain an average of not less than 1,000 sheets of paper. 
161412—39-——_5 








40 DECISIONS OF THE COMPTROLLER GENERAL 


Your proposal was accepted on October 19, 1937, but after the 
bids were opened and before award was made your district manager, 
in a conversation with the contracting officer who had noticed that 
your bid on the basis of 2,000 sheets to the roll was considerably 
lower than the other bids, advised that the bid was correct. This 
conversation was confirmed by a letter dated October 22, 1937, in 
pertinent part as follows: 



























Referring to our conversation in Tuskegee on Tuesday, will appreciate 
hearing from you with reference to item 1, on your invitation 38-60 after 
you have checked into the matter. As mentioned in our conversation, the 
paper we would furnish you is 2,000 sheet paper 41% x 5. 














Your claim here is based upon an alleged mistake in the bid price 
in that in arriving at the quoted price of 4 cents per roll you used 
as a basis the carton price and overlooked the fact that 2,000 sheet 
paper is packed only 50 rolls to the carton, your computation being 
made on the assumption that a carton of 2,000 sheet paper contained 
100 rolls. 

There was no allegation of any error in the bid price of 4 cents 
per roll of 2,000 sheets each until November 9, 1937—after the paper 
had been shipped—when you advised by letter of said date to the 
contracting officer that: 









































* * * The Mill from whom we secure this paper made the shipment, and 
on receipt of their invoice covering same we discovered the error. 


In said letter you further stated: 




















* * * T should have sensed something in the way of a miscalculation in 
my conversation with you, and comparing our quotation with others, as there 
was such a great difference. However, it was just one of “those things” which 
are of course unexplainable. 




















In your letter of April 9, 1938, requesting review of the settlement 
made by this office, you stress the points involved, as follows: 





* * * We repeat, the fact remains that the Administration did receive 
the benefit of twice the amount of paper that would have been furnished by 
any other bidder, which your files will substantiate, and the error was very 
apparent due to the great difference between our bid and that of other bidders 
on a like amount of paper, and in addition the Veterans Administration Facility 
at Tuskegee were notified of the error prior to delivery of the paper, and were 
of course cognizant of the fact that they were going to receive twice the amount 
of paper on this order than would have been supplied by any other bidder. 

The rule is well settled that where there has been a mistake in bid 
upon which a contract is based, the contractor must bear the conse- 
quences thereof unless it be clearly established that the mistake was 
mutual or so apparent that it must be presumed the contracting 
officer knew of the mistake at the time of acceptance and sought to 
take advantage of it. In the present case there was no mutual mis- 
take. In fact both the bid and acceptance were exactly as intended, 
the only mistake being your erroneous assumption as to the price at 
which you could obtain 5,000 rolls of paper of 2,000 sheets to the 
roll. 
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Having in view the fact that the Federal specification cited in the 
invitation for bids as regards item 1 called for rolls of “an average 
of not less than 1,000 sheets of paper;” that your bid was accom- 
panied by an explanatory letter specifically pointing out as to the 
bid on said item that “we are quoting you on toilet paper * * * 
2,000 sheets to the roll at 4 cents per roll,” and specifically requesting 
the contracting officer to “take into consideration that this paper is 
2,000 sheets to the roll;” that before award you were requested to 
verify your bid as to which request you advised the contracting officer 
that your bid as submitted was correct; and that shipment had been 
made from the mill before you alleged an error in the bid, it cannot 
be presumed there was any bad faith on the part of the Government 
in the acceptance of the bid under the circumtances stated. 

It is immaterial in such a case as this that the Government may 
have received more sheets of paper than would have been furnished 
by any other bidder, for the specifications required that each roll 
was to contain an average “of not less than 1,000 sheets”—implying 
that the average might be greater—and you furnished no more than 
the 5,000 rolls required. 

Therefore, the mistake not being mutual and not having been al- 
leged until after the bid had been accepted in good faith, and the 
bid price for the toilet paper covered under item 1 of the bid having 
been paid, there exists no legal basis for payment of any additional 
amount. See 17 Comp. Gen. 819 and decisions there cited. See also 
American Water Softener Co, v. United States, 50 Ct. Cls. 209. 

Accordingly, the disallowance must be, and is, sustained. 


(A-94933) 


CHECKS—FORGERIES—POSTMASTER’S CASHING LIABILITY WHERE 
IMPOSTOR OF SAME NAME AS PAYEE WAS NOT DEALT WITH BY 
CHECK ISSUING OFFICER 


A postmaster who cashed a Government check upon the spurious indorsement 
of the payee’s name may not be relieved from liability where the Govern- 
ment in issuing the check did not deal with the impostor either directly 
or indirectly, notwithstanding the check was issued subsequent to the death 
of the payee and indorsed by a person of the same name. 6 Comp. Gen. 532, 
distinguished. 


Acting Comptroller General Elliott to the Postmaster General, July 15, 1938: 


There has been received letter dated May 10, 1938 (file MO-HHN), 
from the Third Assistant Postmaster General as follows: 


Under the provisions of section 114, Postal Laws and Regulations of 1924, 
the postmaster at Birmingham, Ala., cashed check No. 835701, issued on April 1, 
1928, under Symbol No. 11-006, in favor of Wesley Coleman, R. F. D. No. 2, 
Adamsville, Ala., for $62.50. 

This check was subsequently dishonored for the reason that it was presented 
by 2 Wesley Coleman five months after the death of the payee. The postmaster 





492 DECISIONS OF 'THE COMPTROLLER GENERAL 


at Birmingham has attempted to collect the amount from the person to whom 
payment was made, but a satisfactory settlement cannot be reached. 

Copies of letters received from the postmaster at Birmingham, together with 
correspondence previously held on file at his office, are enclosed for your infor- 
mation. 

The same reasoning is believed to be applicable and the case is similar to one 
decided by you on February 14, 1927 (A-17334), which was addressed to the 
Secretary of the Treasury, and you are respectfully requested to direct that 
the check be honored because of the error of the administrative officer who 
issued the check five months after the death of the payee. 

Please inform me of the action you direct in this case that the postmaster 
at Birmingham may be properly instructed. 


It appears that an application for the benefits of World War 
Adjusted Compensation Act was submitted by Wesley Coleman as 
father of Clifton Coleman, Veterans’ Administration No. A-3,882,- 
016; XC-718,087. An award of $625 was approved in favor of Wesley 
Coleman and seven checks for $62.50 each, including one referred 
to, were issued to him by William H. Holmes, disbursing cfflicer, 
symbol 11-006. 

Inasmuch as Wesley Coleman died November 22, 1927, in Ensley, 
Ala., check No. 835,701 was issued subsequent to his death and the 
Treasurer of the United States has been authorized to reclaim said 
$62.50, fille AWS-C-5532. It appears that the check was forged and 
cashed at the Birmingham, Ala., post office by Wesley Coleman, Jr., 
who is now employed with a W. P. A. project at or near Los Angeles, 
Calif., and who has promised to make restitution in small install- 
ments beginning on or about April 26, 1938. 

The third paragraph of Postmaster Green’s letter of May 31, 1938, 
states: 

This check was charged back to this office by the Birmingham Branch of the 
Federal Reserve Bank, Atlanta, Ga., on October 18, 1937. It was carried as 
“cash” for several days, and in order that it might be more easily handled it 
was subsequently added to our “reserve” and charged in with the amount for 
which receipts are held from the several stations, the correspondence in regard 
to it serving as a receipt in and with this fund of $3,362.50, which prior to this 
item being charged to it was $3,300.00. The photostatic copy of the check that 
came to us when it was charged back by the bank was loaned to an agent of 
the Department of Justice, and has not been returned. 

The authorized money order reserve of the Birmingham, Ala., 
post office is $12,000. See section 1510, Postal Laws and Regulations, 
1932. 

Section 114, Postal Laws and Regulations, 1924, provides: 

9 S > p 

2. Postmasters may cash with postal funds disbursing postmasters’ checks, 
pension checks, Post Office Department warrants, Postal Savings System checks, 
and other kinds of Government paper, provided they are received from responsi- 
ble persons whose indorsement on said paper the postmaster is willing to 
guarantee. 

3. Such paper, as well as drafts issued by National or State banks, may be 
used by postmasters to remit their surplus postal funds, provided they can 
make satisfactory arrangements with their depositaries to receive them at par. 


Postmasters will be held liable on their official bonds for any losses of Govern- 
ment funds resulting from fault or negligence on their part. 


In this connection, the records of this office show that John G. Bass 
took possession of the Birmingham, Ala., post office as acting post- 
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master August 20, 1924, bond accepted September 3, 1924, surety, 
Southern Surety Co.; that he was appointed postmaster December 9, 
1924, bond accepted December 22, 1924, surety, Southern Surety Co.; 
and reappointed postmaster December 11, 1928, bond accepted De- 
cember 20, 1938, surety, National Surety Co. A new bond dated 
December 31, 1929, was accepted February 5, 1930, surety, Globe In- 
demnity Co. See act March 3, 1905, 33 Stat. 1259; and that W. 
Cooper Green took possession of the post office as acting postmaster 
May 8, 1933, and subsequently was appointed postmaster. 

Although the date is not given in the correspondence, it may be 
assumed that since the involved check was dated April 1, 1928, it was 
cashed at the post office at Birmingham, Ala., while Mr. Bass was 
postmaster. Therefore, the said $62.50 seems to be chargeable to his 
account and not to the account of Mr. Green. 

So far as the accounts in this office are concerned, an adjustment 
will be made by crediting the present postmaster’s money order ac- 
count with a transfer from money order funds and charging Mr. 
Bass’ postal account with a transfer of such funds. Mr. Green will 
be eliminated from further consideration in this matter and the future 
action will be based on the postal account of Mr. Bass, inasmuch as 
the check was no doubt paid from postal funds as provided in the 
regulations, 

The decision of this office cited in the letter of the Third Assistant 
Postmaster General, 6 Comp. Gen. 532, is not applicable in this case. 
In decision of May 20, 1935, 14 Comp. Gen. 840, it was held as follows 
(quoting from the syllabus) : 

Where the Government draws a check to the order of a proper claimant and 
mails same to the correct address but by mistake of the postmaster the check 
falls into the hands of another person having the same name as the payee, the 
indorsement of the check by such person constitutes a forgery and will not pro- 
tect a bank which innocently cashes such check—the mistaken identity in such 
a case not involving the drawer (the Government) but involving rather the bank 


which cashed the check upon the spurious indorsement of the payee’s name. 
6 Comp. Gen. 532 distinguished. 


See also 9 Comp. Gen. 476; 11 id. 447; and decision of June 2, 1938, 
A-94478, 17 Comp. Gen. 1045. 

In the instant case, while the Veteran’s Administration was at fault 
in issuing the check subsequent to the date of the death of the payee, 
it did not deal with the impostor either directly or indirectly. Hence, 
the drawer of the check (the Government) was not involved. The 
rule stated in the decision of May 20, 1935, supra, rather than the 
rule stated in the decision cited by the Third Assistant Postmaster 
General, viz, February 14, 1927, supra, is applicable, and the post- 
master who cashed the check upon the spurious indorsement of the 
payee’s name, although by a person with the same name, may not be 
relieved from liability, unless and until there has been recovery from 
the impostor. 





DECISIONS OF THE COMPTROLLER GENERAL 
(A-92674) 


ADVERTISING—BIDS—EVALUATION—FREIGHT EQUALIZATION 
GENERALLY 


Involves the matter of bidders’ land-grant equalization offers in connection 
with low bid determinations in the purchase of Government supplies; 
whether equalizing should be permitted on the basis of equalizing land-grant 
rates and net rates as distinguished from equalizing savings; whether a 
bidder should be allowed to equalize freight charges when such an offer 
is incorporated in its bid and quotations are submitted on a delivered to 
Government destination basis only, particularly where bidder’s shipping 
point is located on a non-land-grant-aided line; the procedure for land- 
grant equalization in advertisements for bids where the Government reserves 
the right to award as many contracts as necessary under one item to 
obtain the desired quantity; and suggest forms of instructions for inclu- 
sion in invitations for bids with a view to elimination of the confusion as 
to freight equalization generally. 


Acting Comptroller General Elliott to the Secretary of Agriculture, July 16, 
1938: 


There has been received your letter of February 15, 1938, as 
follows: 


Reference is made to the question of equalization, which has received con- 
siderable attention by your office and various branches of the Government 
Procurement Service in the last four years. 

It is our understanding that the word “equalization,” when used in con- 
nection with Government Procurement, undoubtedly refers to the equalization 
of freight charges as determined by one of three definite formulas, which are 
designated as follows: 

Type 1.—Equalization of the maximum land grant deduction available to 
the Government. 

Type 2.—Equalization of the lowest land grant freight rate available to the 
Government. 

Type 3.—Equalization of the lowest net rate available to the Government, 
even when such rate does not involve a deduction by virtue of land grant or 
otherwise. 

In order that a definite mutual understanding of the phraseology used in this 
submission, and the reply, thereto, may be accomplished, your indulgence is 
respectfully requested in connection with the attached charts; namely, A, B, 
C, D, and E, 

Chart “A” is entitled “Equalization of Savings,” which is considered by this 
Department synonymous to equalization of the maximum land grant deduction. 
The case presented on this chart is hypothetical, but very closely represents 
numerous actual cases handled in the regular routine of procurement work. 
The various discounts and delivered to destination quotations have not been 
incorporated, due to the fact that discount does not in any way affect equaliza- 
tion, and it is assumed that the Government bill of lading delivery, offered by 
each bidder, is lower than any delivered to destination quotation predicated 
on a commercial bill of lading. It is further assumed that each of the five 
bidders listed offers to equalize on the basis of what is commonly termed by this 
Department “savings.” Shipping points are designated in column 9 by the 
letters A, B, C, D, and E. It is believed that the chart is entirely self- 
explanatory up to and including column 12, entitled “Shipping point cost plus 
at freight charges.” The equalization determination has been made as fol- 
Ows: 

The net rate was subtracted from the commercial rate to arrive at the land 
grant deduction, which is shown in column 14 entitled “Land grant deduction 
per 100 Ibs.” It will be noted that Bidder #2, shipping from point “ B,” enjoys 
the maximum land grant deduction of 12¢ per 100 lbs. The land grant deduc- 
tion enjoyed by each bidder has been subtracted from the 12¢ to arrive at the 
equalization per 100 Ibs., which is listed in column 15. This equalization per 
100 Ibs., has been multiplied by the total shipping weight offered by each bid- 
der to determine the total equalization deduction applicable to each bidder’s 
proposed contract. 
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Your particular attention is invited to Decision A-53420, addressed to the 
Honorable Secretary of War and signed by the Honorable J. R. McCarl, under 
date of March 27, 1934, in which the following quotation appears on the last 
page: 

“Commercial rates are matters of general knowledge to bidders, as they are 
disclosed in the tariff file according to law, while Government land-grant rates 
are not matters of general information, and, as indicated in this case, a dif- 
ference of a few cents per 100 lbs. in a land-grant rate is sufficient to deny 
an otherwise low bidder the contract unless permitted to equalize the land- 
grant freight rate with his competitors.” 

At the time this Decision was rendered, the question of equalization was in 
the embryonic stage, and the type of equalization known as “savings” 
and illustrated on chart “A,” was the only type employed by this Department. 

This interpretation of the quotation just given was substantiated in Decision 
A-61651, addressed to this office and signed by the Honorable J. R. McCarl 
under date of July 19, 1935, in which the following quotation appears in the 
penultimate paragraph : 

“* * * and while it is entirely proper to notify bidders that no con- 
sideration would be given to offers to equalize commercial freight rates with 
competitors, there is not only no legal objection to the consideration of offers 
to equalize the land-grant rates—land-grant deductions from commercial rates— 
but such procedure is proper due to the fact that land-grant railroads 
are limited in number and bidders located thereon should not be at an ad- 
vantage over other bidders not located on land-grant lines when purchases are 
made f. o. b. bidder’s shipping point.” [Italics supplied. 

The italicized portion of this quotation indicated to the Department that 
the phraseology “offers to equalize the land-grant rates” should properly be 
interpreted and computed on the basis of “savings,” as illustrated in chart 
“A.” However, there was for consideration the possibility that equalization 
on the basis of the lowest land-grant rate available to the Government was 
intended, and a submission to your office was prepared, which resulted in 
Decision A-75336, addressed to this office and signed by the Honorable J. R. 
McCarl, under date of June 1, 1936. The following quotation is taken from the 
closing statements of this Decision: 

“In connection with equalization of transportation charges no objection ap- 
pears at this time if the Department should consider bids proposing to equal- 
ize the lowest net rate available to the Government even when such rate in- 
volves no land-grant deduction, provided the result of such equalization can 
be readily and accurately determined before award is made.” 

As a result of the statements contained in this Decision, the Department 
inaugurated two entirely new and different types of equalization, which have 
been commonly termed “lowest land-grant freight rate available to the Gov- 
ernment,” and “lowest net freight rate available to the Government,” even 
when no deduction is involved by virtue of land grant or otherwise. These 
two types of equalization are illustrated by charts “B” and “C,” respectively. 
You will note that chart “B” entitled “Land-grant rates,” is the same as chart 
“A.” with the exception of the equalization determination. In computing 
equalization on the basis of the lowest land-grant rate available to the Gov- 
ernment, Bidder #1 affords a net rate from shipping point “A” of 50¢ per 
ewt. This is the lowest land-grant rate available to the Government, and all 
other net rates higher than 50¢ per cwt. have been equalized by subtract- 
ing 50¢ therefrom, to determine the amount of equalization per 100 lbs., as 
listed in column 14. This equalization per cwt. has been multiplied by the 
total shipping weight in connection with each bidder, in order to determine 
the total amount of equalization deductible. Chart “C” is exactly the same 
as charts “A” and “B,” with the exception of the equalization determination. 
Equalization has been computed in this chart on the basis of the lowest net 
rate available to the Government, which is 40¢ per cwt., applicable to ship- 
ping point “C” offered by. Bidder #3. The same factory prices, shipping 
weights, shipping points, and freight rates, have been used in connection with 
all three charts in order to show a definite contrast between the types 
of equalization. 

It is considered that the equalization based on savings or the maximum 
land-grant deduction, insures the Government the benefit of the maximum 
land-grant deduction at all times, and never imposes a hardship on any bidder, 
due to the fact that the total equalization deduction can never exceed the 
amount determined by the maximum land-grant deduction in effect at a legiti- 
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mate shipping point. In other words, this type of equalization is based entirely 
on the land-grant deduction from the commercial rate with absolutely no re- 
gard for the distance between the bidder’s shipping point and the designated 
Government destination, except insofar as the distance governs the original 
determination of the land-grant rate. This type of equalization can never 
result in an unconscionable deduction, and does not deprive any bidder of 
the natural advantage in connection with distance from the Government destina- 
tion, but insures the bidder and the Government the prvilege of equalizing 
land-grant deductions. The location of a bidder’s shipping point in regard to 
distance from the Government destination was not in any way affected by the 
Government; however, the land-grant deductions in effect at certain shipping 
points were directly or indirectly created as a result of certain acts of the 
Federal Government. The equalization of land-grant rates and net rates is 
definitely an equalization of the distance between the bidder’s shipping point 
and the Government destination, which, in numerous cases, results in ab- 
normally large amounts of equalization deduction, and gives certain bidders 
the privilege of affecting the award by designating shipping points a certain 
distance from the Government destination, as commercial freight rates are 
available to the public in general, and net freight rates are always equal to 
or less than the corresponding commercial rate. The Department is aware of 
the fact that the question of equalizing land-grant freight rates and net freight 
rates was presented to your office, and the result of that submission is De- 
cision A-—80398, addressed to the Honorable Secretary of the Treasury and 
signed by you under date of September 19, 1936. This Decision contains a 
resume of all of the Decisions previously mentioned in this submission. Your 
particular attention is invited to the following quotation which is taken from 
this Decision : 

“It may be possible that the United States accept delivery f. 0. b. bidder's 
shipping point and have delivery on a Government bill of lading at less cost 
than would result in delivery f. o. b. Government destination. This situation 
may arise due to the fact of more favorable location on a land-grant line of 
one not the low bidder, such location actually resulting in less cost to the 
Government through acceptance of a higher bid f. o. b. bidder’s shipping point 
or mill and shipment on a Government bill of lading than would be chargeable 
to public funds in event the low bid on the basis f. o. b. destination be 
accepted. In such event the specifications should permit the low bidder to 
equalize land-grant rates with such higher bidder. 

“Both from the standpoint of preventing charges against appropriated moneys 
in excess of the lowest aggregate amount necessary to secure delivery of ma- 
terials and supplies to Government destination and from the standpoint of 
equality of bidders, the specifications should permit the low bidder f. o. b. his 
shipping point or mill to equalize land-grant rates available to the United States 
in event there should be for acceptance the bid of a higher bidder f. o. b. that 
bidder’s shipping point which would otherwise result in a lower aggregate cost 
to the United States for the supplies at Government destination and where the 
weight of the shipment is estimated to exceed 100 pounds.” 

It would appear that considerable emphasis was placed on the low bid at 
the bidder’s shipping point. The question then arises as to whether a bidder 
not low at the bidder’s shipping point and not low at the Government destina- 
tion, delivery being made on a Government bill of lading, should be allowed 
to equalize if such an offer is incorporated in the proposal. The Soil Con- 
servation Service, a Bureau of this Department, has encountered considerable 
difficulty in equalizing various offers on the basis of land-grant rates and net 
rates, due to the fact that considerable confusion and ambiguity exists at the 
present. You will note that the lowest net cost to the Government, as shown 
on chart “A” is $2,109.00, and the lowest net price to the Government, as 
shown on chart “C” is $2,010.40. It is true that the equalization determina- 
tion on the basis of land-grant rates or net rates usually results in a larger 
equalization deduction, and consequently, a lower delivered cost on a Govern- 
ment bill of lading; however, the differential between the price on chart “CO” 
and the price on chart “A” is only $98.60. It has been the experience of the 
Soil Conservation Service that any saving resulting to the Government as a 
result of equalizing land-grant rates and net rates, in preference to equalizing 
savings, is definitely offset and usually exceeded by the administrative expense 
of handling voluminous correspondence occasioned thereby, and delays in de- 
liveries which definitely hinders the progress of the work being done by the 
various Field Offices. As concrete evidence substantiating this statement, your 
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attention is invited to Contract No. als-ECW-2990, (USDA-10727), which was 
awarded to the Bethlehem Steel Company on June 30, 1937, and an unnumbered 
contract awarded to the City Supply Company, Michigan City, Ind., on Novem- 
ber 10, 1937, under Invitation No. Gila-509, USDA-829-F. The facts supporting 
both cases were submitted to your office for decision. It would appear from 
the amount of consideration necessarily given to equalization, that bidders have 
never understood the Government's equalization of land-grant rates and net 
rates, and it would further appear, that bidders in general are not desirous of 
offering equalization on this basis. 

Your attention is invited to Decision A-81760, addressed to this Department 
and signed by you under date of December 10, 1936, in which the following 
statement appears: 

“The method of offering equalization is not now one of first impression, 
particularly as between offerings to equalize on the basis of savings or on 
the basis of lowest land-grant rates the matter having received much atten- 
tion in recent months in connection with bids submitted from representatives of 
the steel industry on Government invitations.” 

Your attention is also invited to Decision A-88574, addressed to the Beth- 
lehem Steel Company, Bethlehem, Pennsylvania, and signed by you under date 
of September 18, 1937. In this Decision, the bidder incorporated the follow- 
ing statement as an offer to equalize: 

“Will equalize with any land-grant saving from any other point.” 

It appears that the contracting officer interpreted this statement as an 
offer to equalize on the basis of the lowest land-grant rate available to the 
Government, and not the maximum land-grant deduction or savings. It has 
been noted that the contracting officer notified this bidder on the date of final 
acceptance the amount of equalization that would result, however, there is for 
consideration the possible change in a proposed contract after the opening of 
bids by the difference of interpretation. 

In connection with the equalization of land-grant rates and net rates, your 
attention is invited to Decision A-84632, addressed to this Department and 
signed by you under date of March 30, 1937, in which the following statement 
appears: 

“The proper procedure in such cases as here presented, that is, in cases 
where the contracting officer is of the opinion that a mistake was made or 
where there is doubt as to whether a bidder understands a provision in the 
bid form, is to call the matter to the bidder’s attention, asking for verification 
of the bid. This does not appear to have been done in this case. However, 
in view of all the facts set forth in your letter, I agree with the administra- 
tive conclusion to the effect that an award to the Byerlyte Corporation on 
the basis of the equalization provision would be unconscionable. It is obvious 
that the said bidder did not intend to furnish the five tons of asphalt emul- 
sion for $7.54. Accordingly, the offer of the Byerlyte Corporation to equalize 
may be disregarded. There appears no objection to award to the Bitumuls 
Asphalt Sales Company as administratively proposed.” 

The statement to which the bidder answered “Yes” is as follows: 

“We will make an additional allowance to equalize the lowest net appli- 
cable Government freight rate from the shipping point of any bidder.” 

It has been stated that equalization offers are limited in general to the 
manufacturers of and dealers in steel and steel products, however, there are 
cases on record where equalization offers have been made by other bidders, 
for example: The lumber case, as discussed in “Decision A-53420. 

It is extremely hard and might be termed practically impossible to deter- 
mine when an equalization deduction, as computed on the basis of land-grant 
rates and net rates, leaves the realm of competitive business and ascends to 
the point of putting the contracting officer on notices of an obvious error or 
a misunderstanding of the terms in the Invitation to Bid. As a result of the 
complete state of confusion, and the added expense and inconvenience which 
has resulted from the equalization of land-grant rates and net rates, the 
Department of Agriculture respectfully requests permission to advertise for 
articles, materials, and supplies, offered by bidders usually offering to equal- 
ize by incorporating the following statement in the specifications: 

If a bidder desires to offer an additional allowance to equalize Government 
freight charges, the following type only will be considered, and the bidder 
must signify in the space provided by “Yes” or “No,” whether such state- 
ment is agreeable. Failure to fill in the blank space will be considered defi- 
nitely the same as a negative answer. 
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We will allow an additional deduction from our shipping point price to 
equalize the maximum freight rate deduction available to the Government, 
by virtue of land-grant or otherwise, in connection with freight rates applicable 
to the shipping point of any other bidder offering a shipping point price on 
satisfactory material under corresponding items of this proposal. e other 
words, the applicable net freight rate available to the Government in con- 
nection with each bidder's proposed Government bill of lading shipment, may 
be subtracted from the corresponding commercial rate applicable to the ship- 
ment, to determine the deduction available to the Government. If a greater 
deduction is obtained in connection with the shipping point of any other 
bidder, we will equalize this greater deduction. i 


(Space for bidder’s answer) 

The cooperation of all bidders is solicited in answering “Yes” or “No” to the 
type of equalization explained herein. In order to avoid confusion and mis- 
understanding, bidders are requested to refrain from attaching riders pertinent 
to this question, as such riders will not be considered. 

The Department is now confronted with the question as to whether or not 
a bidder should be allowed to equalize when such an offer is incorporated 
in its bid and quotations are submitted on a delivered to Government destina- 
tion basis only, delivery being made on a commercial bill of lading and no 
bidder's shipping point quotation or commercial freight allowance to arrive 
at the factory price is offered, even though quotations are solicited on the cus- 
tomary plan for shipments exceeding 100 pounds, that is, f. 0. b. the bidder's 
shipping point, and f. o. b. the Government destination. Careful eonsideration 
has been given to all of the Decisions rendered by your office on the question of 
equaiization, and it appears that equalization deductions are in order only when 
shipments move on a Government bill of lading. In this connection, that por- 
tion of Decision A-61651, which has previously been quoted, is particularly 
applicable. The Government would not realize any saving from the allowance of 
bidders to equalize commercial freight rates applicable in connection with eom- 
mercial bill of ladiig shipments. Instead, it would necessitate developing the 
shipping point and shipping weight and requesting the applicable freight rates 
in connection with each quotation predicated on a comme7?ial bill of lading 
delivery. The Government has absolutely no property in a commercial bilk 
of lading shipment, when the title is taken by the Government at the desig- 
nated destination, and there is for consideration the fact that some deliveries 
are effected by bidders by some source other than freight. In view of the 
decided disadvantage to the Government, and the general tenor of all Decisions 
pertinent to this question, it is considered improper to allow a bidder to 
equalize when a commercial bill of lading delivery only is offered. 

Your attention is invited to Chart “D,” which illustrates equalization on the 
basis of savings when two bidders offer identical shipping points, each offering 
more than one shipping point under the same item. You will note that Bidder 
#1 offers a factory price at shipping point “X,” and a different factory price 
at shipping point “Y.” Bidder #2 offers different factory price applicable to 
the same shipping points offered by Bidder #1. Bidder #3 offers a factory 
price at shipping point “X,” and a different factory price at shipping point “Z.” 
Equalization computations in this chart have been made on the basis of savings, 
exactly the same as the equalization computations in chart “A.” The ques- 
tion involved is whether or not it is proper to equalize the factory price quoted 
by Bidder #1 at shipping point “X” on the basis of the maximum deduction 
available to the Government in connection with shipping point “Y” offered by 
Ridder #2, inasmuch as Bidder #1 offers a factory price at shipping point 
“Y,” which is the shipping point affording the maximum deduction used in 
the equalization determination. If it is not proper to equalize the factory 
quotation of Bidder #1 at shipping point “X” on this basis, it will be noted 
that Bidder #3 would be the low bidder, and Bidder #1 would be denied the 
business, as well as the Government afforded a higher net cost. If Bidder #1 
had not quoted a price at shipping point “Y,” as shown on this chart, then it 
would be entirely proper to equalize the factory price at shipping point “X” on 
this basis. Therefore, it is for consideration as to whether or not Bidder #1, 
offering a quotation at shipping point “Y,” should be denied the business in 
connection with shipping point “X” for this reason. Equalization has been 
computed on this chart allowing Bidders #1 and #2 to equalize, which affords 
the Government the lowest possible net cost. Your specific advice is requested 
as to the correctness of this equalization computation. 
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Your attention is invited to Chart “BE,” which illustrates the equalization 
on the basis of savings when the Government reserves the right to award as 
many contracts as necessary under one item to obtain the desired quantity, 
awards on the unit price basis, and extends to the bidder the privilege of 
offering less than the quantity stipulated under the item. You will note that 
the Government desires to buy 400,000 pounds of this commodity, and Bidder 
#5 offers only 50,000 pounds. The freight rates in effect at the shipping point 
designated by this bidder afford the maximum deduction. The question in 
this particular case is whether or not other bidders offering more than the 
quantity offered by Bidder #5, and enjoying a smaller freight rate deduction, 
should be allowed to equalize on the basis of the full quantity offered by each 
bidder. You will note that the quotation offered by Bidder +2 has been 
equalized by subtracting 6¢ from 14¢ to arrive at the equalization per 100 
pounds, and this figure has been multiplied by the full 200,000 pounds offered 
by Bidder #2 to arrive at the total equalization, even though the quantity 
offered by Bidder #5 is only 50,000 pounds, and the freight rates applicable to 
shipping point “EK,” offered by Bidder #5, affords the maximum deduction. 
which is used as the basis for computing equalization. Your specific advice is 
requested as to whether or not the equalization, as computed in chart “E,” 
is correct. 

Your comments and definite instructions are requested in connection with 
the points mentioned herein, namely : 

A—Proposed statement to be incorporated in Invitations to Bid covering the 
proposed purchase of articles, materials, and supplies, offered by bidders usually 
submitting equalization offers. 

B—Proper disposition of equalization offers when quotations are submitted 
on a delivered to Government destination basis only, delivery on a commercial 
bill of lading. 

C—Computation of equalization, as shown on chart “D.” 

D—Computation of equalization, as shown on chart “E.” 


As pointed out in your submission and in A-80398 of September 19, 
1936, from which you quote, it may be possible that one who is not 
the low bidder on either a shipping point or destination basis may 
become the low bidder when delivery is accepted by the Government 
at the shipping point and shipment made by Government bill of 
lading at land-grant rates. In such cases the bid which is for ac- 
ceptance is low only because of the circumstance of a favorable loca- 
tion on a land-grant line. It has been deemed proper, therefore, in 
the case of Government contract invitations involving shipments in 
excess of 100 pounds, to afford an opportunity to bidders to equalize 
land-grant differentials in order that the Government may be assured 
of securing supplies at the lowest net cost and, further, because it 
seems inequitable that an otherwise low bidder should be denied Gov- 
ernment business without at least being given an opportunity to re- 
move this unnatural barrier which stands in the way of award. Ac- 
cordingly, it was determined in A-53420 of March 27, 1934, that 
specifications for purchase of supplies should be drawn in such a 
manner as to permit bidders to equalize freight rates available to the 
Government through acceptance of delivery f. 0. b. mills or contrae- 
tor’s point of shipment with land-grant rates available to Government 
destination. In A-61651 of July 19, 1935, this rule was reaffirmed 
with the statement that: 

* * * there is not only no legal objection to the consideration of offers to 


equalize the land-grant rates—land-grant deductions from commercial rates— 
but such procedure is proper due to the fact that land-grant railroads are 
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limited in number and bidders locsted thereon should not be at an advantage 
over cther bidders not located on land-grant lines when purchases are made 
f. o. b. bidder’s shipping point. 

The insertion of the italicized phrase “land-grant deductions from 
commercial rates” appears to have been unfortunate and apparently 
was interpreted by your department as a determination that equaliza- 
tion on the basis of land-grant deductions or savings is to be consid- 
ered the same as equalization on the basis of land-grant rates. In 
A-80398 of September 19, 1936, language was used which should have 
clarified this misunderstanding, it being there stated that: 

Both from the standpoint of preventing charges against appropriated moneys 
in excess of the lowest aggregate amount necessary to secure delivery of mate- 
rials and supplies to Government destination and from the standpoint of equality 
of bidders, the specifications should permit the low bidder f. 0. b. his shipping 
point or mill to equalize land grant rates available to the United States in event 
there should be for acceptance the bid of a higher bidder f. o. b. that bidder’s 
shipping point which would otherwise result in a lower aggregate cost to the 
United States for the supplies at Government destination and where the weight 
of the shipment is estimated to exceed 100 pounds. 

This statement in effect amounted to a deletion of the phrase “land- 
grant deductions from commercial rates” in the above quoted 
language from A-61651 of July 19, 1935. 

Your present letter makes objection to this requirement that bid- 
ders be given an opportunity to equalize on the basis of land-grant 
rates and the view is expressed that only equalization offers on the 
basis of land-grant savings should be considered. The primary con- 
cern of this office as relates to this matter is that appropriated moneys 
shall only be used for the purchase of supplies on the basis of lowest 
ultimate net cost to the Government. The experience of the various 
departments and establishments of the Government with reference 
to freight equalization is of course very valuable in the development 
of rules which conform to both practical and legal necessities. In 
this connection attention is invited to the fact that the viewpoint of 
your department was requested by letter of June 12, 1936, respecting 
the merits of a protest received from the American Steel & Wire Com- 
pany relative to proposal U. S. D. A. #4528 which involved this 
precise matter of equalization on the basis of lowest net applicable 
land-grant freight rates from the shipping point of any bidder, and 
your reply of June 26, 1936, includes the following statements: 

The benefits sought in this method of equalization are net savings to the 
Government in all purchases of this commodity and also a uniform equalization 
offer by bidders. This savings is clearly demonstrated in the paragraph of 
the American Steel & Wire Company’s protest which reads: 

“Thus it will be seen equalization according to Agriculture and Interior 
Departments’ method amounts to $275.68 compared with $16.16 resulting from 
the method generally used.” 


This case, as all other cases awarded by this Department under this method 
of equalization, shows a monetary saving to the Government. 


« * * * * 
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Tt will be noted that the American Steel & Wire Company has selected an 
extreme case as an example, presumably in an attempt to prove that the inethod 
of equalization set up under U. 8S. D. A. #4528 will necessitate offers by bidders 
of excessive amounts for equalization. This is not true as may be readily seen 
in the case of award by the Department of Agriculture under U. S. D. A. #4528, 


* # * * * & * 


In considering offers by the various bidders to equalize generally, it is the 
experience of this Department that bidders are very inconsistent in their offers. 
Procuring officers of this Department are at times unable even to interpret such 
offers definitely, and find themselves under the necessity of requesting bidders 
to clarify such offers before awards can be made. 

Summarizing, it would appear that a uniform system of equalization of 
freight rates should be prescribed for all Federal agencies, and that serious 
consideration should be given in this connection to the method followed under 
U. 8. D. A. #4528, which, as indicated above, results in a monetary saving to 
the Government and does not require bidders to offer excessive amounts for 
equalization. 


The experience of your department, as thus reported, was taken into 
consideration when the decision of September 19, 1936, was written 
affirming and clarifying the rule that invitations should contain a 
clause permitting bidders to make offers of equalization on the basis 
of land-grant rates. In sharp contrast to the conclusion reached in 
your letter of June 26, 1936, that equalization on the basis of lowest 
net applicable land-grant rate from the shipping point of any bidder 
“results in a monetary saving to the Government and does not require 
bidders to offer excessive amounts for equalization,” and that state- 
ments of the American Steel & Wire Company to the contrary are 
“not true,” you now state that equalization of land-grant rates “in 
numerous cases, results in abnormally large amounts of equalization 
deduction” and that “it has been the experience of the Soil Conserva- 
tion Service that any saving resulting to the Government as a result 
of equalizing land-grant rates and net rates, in preference to equal- 
izing savings, is definitely offset and usually exceeded by the admin- 
istrative expense of handling voluminous correspondence occasioned 
thereby, and delays in deliveries which definitely hinder the progress 
of the work being done by the various Field Offices.” 

While it is not the purpose of this office to dictate or prescribe 
a set freight equalization formula, it would seem that a considerable 
portion of the confusion which now exists would be eliminated by 
incorporation in invitations for bids, covering shipments in excess 
of 100 pounds, of instructions substantially as follows: 

If a bidder desires to offer an additional allowance to equalize Government 
freight charges the following types only will be considered and the bidder 
must signify in the spaces provided by “Yes” or “No” if any one of the three 
classes is agreeable: 

1. We will make an additional allowance to equalize the maximum freight 
saving available to the Government by the use of Government land-grant rates 


(as contrasted with commercial freight rates) from the shipping point of any 
bidder offering a shipping point price on corresponding items of this proposal. 
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Provided however, That this additional allowance shall not exceed in the 
aggregate more than $ 
(State amount) 


(No) 


2. We will make an additional allowance to equalize the lowest applicable 
land-grant freight rate from the shipping point of any bidder offering a shipping 
point price on corresponding items of this proposal: Provided, however,’ That 
this additional allowance shall not exceed in the aggregate more than 


$ 
(State amount) 


(Yes) 


8. We will make an additional allowance to equalize the lowest applicable 
net Government freight rate, whether land-grant or otherwise, from the ship- 
ping point of any bidder offering a shipping point price on corresponding items 
of this proposal: Provided however, That this additional allowance shall not 
exceed in the aggregate more than $ 

(State amount) 


Failure to insert “Yes” or “No” in any space provided for freight equalization 
offers will be considered as a negative answer. Where the word “Yes” is 
inserted and no limitation is placed upon the amount of such allowance it 
will be considered that no limitation is intended and that full equalization 
is offered. Bidders are cautioned to refrain from attaching riders pertinent to 
this question as such riders will not be considered. 

It is believed that if these three freight equalization clauses or 
others of substantially similar import, are incorporated in invitations 
covering shipments in excess of 100 pounds, and the prohibition 
against alternative equalization offers is rigidly enforced, much of 
the confusion and delay which is now complained of will be elimi- 
nated and a workable and understandable equalization system pro- 
vided. The clause permitting bidders to limit the amount of equal- 
ization allowance would, it is believed, tend to obviate situations 
such as that confronted in A-84632 of March 30, 1937, from which 
you quote in. your letter, and would also encourage equalization of- 
fers by bidders who might otherwise make no such offers due to un- 
certainty as to the amount of the equalization and the possibility 
that it would prove excessive. 

Your second point of inquiry is as to whether a bidder should be 
allowed to equalize freight charges when such an offer is incorpo- 
rated in its bid and quotations are submitted on a delivered to 
Government destination basis only. The answer to this inquiry 
would seem to depend largely upon the facts and circumstances of 
the particular case and the precise wording of the equalization offer. 
If the invitation for bids stipulated that the only offers of equaliza- 
tion which would be considered were those on the basis of land-grant 
rates or on the basis of land-grant savings, then an offer to equalize 
on the basis of net freight costs would not be considered. See 
A-88445 of June 23, 1938. It is not understood the question on this 
point contemplated a situation of the Government being deprived in 
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any case of the benefit of having shipment made on Government 
bill of lading if that will result in a lower net delivered cost. 

Your suggestion that equalization deductions are in order only 
when shipments move on a Government bill of lading is not entirely 
accurate. There seems no reason, for instance, why a bidder not 
located on a land-grant line, and who could therefore offer the United 
States no benefits from Government bill of lading shipment, should 
lose his equalization status merely because shipment on a Government 
bill of lading is not offered. If a bidder on a destination basis sub- 
mits a responsive offer to equalize land-grant rates or land-grant 
savings from the shipping point of any other bidder then equaliza- 
tion is in order. It might well be that the destination bid is for 
acceptance merely because the offer to equalize is taken into consider- 
ation, and it would be entirely improper to invite offers to equalize 
and then refuse to consider them merely because shipment was to 
move on a commercial bill of lading. The method of shipment pro- 
posed by a bidder has no necessary connection with his offers of 
equalization. 

The suggestion that no saving could result to the Government from 
equalization of a delivery offered on a commercial bill of lading is 
not necessarily correct. That a definite saving to the Government 
could result from such equalization may be illustrated as follows: 

Assume that a bidder offers destination delivery at $1,000 and also 
offers to equalize on the basis of land-grant savings, and that another 
bidder offers a shipping point price of $800 with shipment on a 
Government bill of lading. If the commercial bill of lading freight 
cost is $210 on the latter offer and the land grant is $180—or a $30 
land-grant saving—then it follows that the $1,000 bid is low only 
if the land-grant equalization offer is accepted, in which event the 
Government would pay a net amount of $970 for the supplies as 
compared with $980 under the other bid. In other words, although 
delivery is offered on a commercial bill of lading there is a definite 
saving to the Government from equalization of land-grant savings 
in this case. 

In response to your third question relative to the accuracy of the 
equalization figures shown on chart “D” which you inclose, you are 
informed that these equalization computations appear to be correct. 

The answer to your fourth question, as in the case of the second 
one, depends largely upon the precise wording of the equalization 
offer. The bid of “E” under chart “E”, which you submit, is shown 
to have provided a land-grant equalization deduction of 14 cents per 
ewt. on 50,000 pounds. If the equalization clause under which the 
bids were entered stipulated equalization of the maximum freight 
saving available to the Government by the use of Government land- 
grant rates from the shipping point of any other bidder, then the 
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other bidders, in effect, agreed to equalize a saving of 14 cents per 
cwt. on 50,000 pounds since that was the greatest deduction or saving 
nvailable to the Government by “E’s” bid. Equalization computa- 
tion as to the balance of the purchase should be made without ref- 
erence to the bid of “KE.” 

Your questions are answered accordingly. 


(A-71253) 


CONTRACTS—INCREASED COSTS—DEFAULTING CONTRACTOR — EX- 
TENT OF LIABILITY UNDER BID SECURITY IN LIEU OF BID BOND 


Where bid guarantees in the form of certified or cashier’s checks might be 
posted at the option of the bidder in lieu of and to serve the same purpose 
as a bid bond, required by the specifications, which could be discharged 
upon the bidder’s failure to enter into a written contract in accordance 
with the bid as accepted and the nonfurnishing of the required performance 
bond only by paying the Government the difference between the amount of 
the accepted bid and the cost to the Government of having the work done, 
the bid deposit in amount less than the cost to the Government of having 
the work done by another may not be returned to the bidder who has 
failed to meet the required conditions, nor is the posting of the bid deposit 
to be construed as an agreement to pay liquidated damages in the flat 
amount of the bond, and the defaulting bidder-contractor is liable for such 
amount in excess of the bid security as represents the difference between 
the amount of his bid, phws the bid security, and the cost to the Government 
of procuring the work elsewhere just as he would be entitled to a refund 
of the unneeded portion of the bid deposit had the damages resulting from 
his default been less than the amount of the bid security. 


Decision by Acting Comptroller General Elliott, July 18, 1938: 

Sylvester Nicolette, as president and apparently sole proprietor 
of Nicolette Construction Co., has requested the return of a deposit 
of $1,020 submitted with the bid of that firm for the construction 
of a post office building at Canton, N. Y. 

Under date of June 26, 1936, the Secretary of the Treasury made 
the following report to this office concerning the matter: 


This Department advertised for bids for construction of a new post office 
building at Canton, N. Y., under a specification dated November 21, 1935. 

Under the opening, the lowest bid was submitted by the Nicolette Construc- 
tion Co., Potsdam, N. Y., in the amount $48,975, to whom a contract No. Tlipw- 
3786, was awarded under date of December 21, 1935. The contract, however, 
was amended under date of May 1, 1936, to provide for payment, in the amount 
$51,000, in accordance with your decision dated April 25, 1986 (A-71253), re- 
lating to the contractor’s claim of error. 

The Department wired the contractor under dates of May 18th and 21st 
for advice as to when the formal contract and bond would be executed. A 
letter dated May 22d was received from Mrs Nicolette stating that Mr. 
Nicolette has been sick for over a year and his mental condition is such that 
he is unable to attend to any business. A construction engineer was detailed 
to investigate the foregoing statements, and it appears from his report dated 
June 3d that Mr. Nicolette has been ill the past three years both physically 
and mentally; that due to illness he would be unable to carry on or complete 
any kind of business; that the financial condition of the contractor would 
render it unfit to undertake the project awarded it; and that the contractor 
had been unable to obtain a bond. A letter dated June 2d from the contractor 
reqnests that it be relieved from the contract and the return of the guarantee 
deposits. 
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In view of the contractor's failure to execute a formal contract and bond as 
required, its right to proceed was terminated on June 10, 1936. The-proceeds 
of the contractor’s guarantee deposits, in the amount $1,020, have been de- 
posited in the Disbursing Officer’s Special Deposit Account (Symbol 891-804). 
It is the intention of the Department to readvertise the project, and after a new 
contract has been awarded you will be furnished with the necessary data with 
reference to the difference in cost, if any, of performing the work. Notice of 
the matter is given you at this time for purposes of record. 

There are enclosed for your information the following copies of pertinent 
papers : 

Specification dated November 21, 1935; bid of Nicolette Construction Co.; 
schedule of bids; Department letter of acceptance dated December 21, 1935; 
letter amending contract dated May 1, 1936; construction engineer’s report 
dated June 3, 1936; inclosing letter from contractor dated June 2d; Department 
letter dated June 10, 1936, terminating contractor's right to proceed. 


Under date of February 19, 1938, a further report was made to 
this office in part as follows: 


* * * The project was readvertised and under date of July 29, 1986, 
award Was made to Mr. Leon Wexler, in the amount of $77,000, contract #T1PB 
159, for performance of the work. This contract was substantially completed 
and the building occupied on May 29, 1987. 

In view of the circumstances in connection with this contract, as set forth 
in Department letter of February 11, 1938, it is being referred to your office 
for direct settlement. 


The invitation for bids and appended bulletin and specifications, 
on which the accepted bid of the Nicolette Construction Co. of 
$48,975, later corrected to $51,000, for construction of the post office 
building was based, contained the following provisions: 

The Invitation for Bids— 


* * * Attention is directed to the special conditions of bidding set forth 
in the specifications and Bulletin No. 51 (Revised) of the Federal Emergency 
Administration of Public Works. * * * 

Guarantee will be required with each bid as follows: (See paragraph 65 
of Federal Emergency Administration of Public Works Bulletin No. 51 (Re- 
vised) and paragraphs 9 and 10 of the specification.) 

Note.—See Government Form of Contract No. P. W. A. 51 (Revised), and 
the Government Forms of Bid Bond * * *, 


Bulletin No. 51— 


Sec. 51. Forms.—(a) Bids for contracts for construction or repair work 
shall be submitted on Combined Form No. P. W. A. 50, together with bid 
bond on Standard Form No. 24, or other approved security, when 
required. * * §*® 

Sec. 65. Guaranty.—Where security is required to insure the execution of 
contract and bond for performance of the service no bid will be considered 
unless it is so guaranteed. The bidder, at his option, may furnish a guaranty 
bond, a certified check, or deposit, in accordance with Treasury Department 
regulations, United States bonds (at par value) as security in the amount 
required. * ° *® 

In case security is in the form of a certified check or United States bond, 
the Government may make such disposition of the same as will accomplish 
the purpose for which submitted. * * * 


The Specifications— 


9. Bid Guarantee—Each bid shall be accompanied by a guarantee in amount 
not less than 2 percent of the bid price, and may be: Bid bond on U. S. Stand- 
ard Form No. 24; certified check or cashier’s check. In lieu of sureties on 
bid bonds there may e deposited * * * bonds or notes of the United 
States. * * © 


161412—39—— -6§ 
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Reading these provisions together it is clear that bid guarantees 
in the form of certified or cashier’s checks might be posted at the 
option of the bidder in lieu of and to serve the same purpose as a 
bid bond on United States Standard Form No. 24, and, hence, when 
‘so posted, were subject to the same conditions as such bid bond, in 
the absence of any stipulations to the contrary. A copy of the said 
bid bond Standard Form No. 24 attached to the specifications, states 
the conditions thereof as follows: 
Now, therefore, if the principal shall pot withdraw said bid within the period 
specified therein after the opening of the same, or, if no period be specified, 
within sixty (60) days after said opening, and shall within the period speci- 
fied therefor, or, if no period be specified, within ten (10) days after the 
prescribed forms are presented to him for signature, enter into a written 
‘contract with the Government, in accordance with the bid as accepted, and 
give bond with good and sufficient surety or sureties, as may be required, for 
tthe faithful performance and proper fulfillment of such contract, or in the 
event of the withdrawal of said bid within the period specified, or the failure 
to enter into such contract and give such bond within the time specified, if 
the principal shall pay the Government the difference between the amount 
specified in said bid and the amount for which the Government may procure 
the required work and/or supplies, if the latter amount be in excess of the 
former, then the above obligation shall be void and of no effect, otherwise to 
remain in full force and virtue. 

‘Thus upon failure of a successful bidder to enter into a written 
contract with the Government in accordance with the bid as accepted 
and to furnish a performance bond with good and sufficient surety 
for the faithful performance and proper fulfillment of such con- 
tract, the bid bond could be discharged only by paying the Govern- 
ment the amount thereof or by paying the Government the difference 
between the amount of the accepted bid and the cost to the Govern- 
ment of having the work done. It follows that the return of the 
amount of a certified or cashier’s check posted in lieu of such bid 
bond as bid security is not authorized except on like conditions. In 
the present case the excess cost to the Government due to the default 
of the Nicolette Construction Co. in this respect after its bid was 
accepted appears to be $26,000, and as no part of such damages have 
been paid, the return of the bid security in the amount of $1,020 
is not authorized. 

With respect to the liability of the defaulting contractor here for 
the Government’s damages in excess of the amount of its bid secu- 
rity there are for application the principles stated in decision of 
September 30, 1937, A-73166, concerning the liability of another 
contractor under almost identical conditions. That decision is in 
part as follows: 

You contend that your liability is limited to the penalty sum of $3,000 named 
in your bid bond, and offer to settle the matter on that basis. Your offer 
can not be accepted by this office. Your indebtedness is for damages suffered 
by the United States as a result of the breach of your contract with the 
Government to furnish a performance bond and to do the work for $36,000, and 


the fact the Government took security in the form of a bid bond for $3,000 
that upon acceptance of your bid you would furnish a performance bond in 
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the amount of $30,000 does not limit your liability for breach of the contract 
but only the collateral liability of your surety for your failure to furnish the 
performance bond. 

It is settled that in contracting with the Government a valid and enforceable 
contract is formed upon the acceptance by an authorized agent of the Govern- 
ment of a bidder’s offer or proposal, even though the parties contemplate, or 
the statutes require, that a formal written contract be thereafter executed by 
the parties, and irrespective of whether such formal contract is thereafter 
executed. See Garfielde v. United States. 93 U. S. 242; Harvey v. United States, 
105 U. 8. 671, 688; United States v. New York & Porto Rico 8. 8. Co., 23Q 
U. 8S. 88; Ackerlind v. United States, 240 U. S. 581; United States v. Purcell 
Envelope Co., 249 U. 8. 313; American Smelting & Refining Co. v. United States, 
259 U. S. 75; Adams v. United States, 1 Ct. Cls. 192; Garfielde v. United States, 
11 Ct. Cls. 592; McCollum v. United States, 17 Ct. Cis. 92; Proffit v. United 
States, 42 Ct. Cls. 248; Waters v. United States, 75 Ct. Cls. 126. 

In Adams v. United States, 1 Ct. Cis. 192, the court said: 

“We think this contract was complete on the 28th June 1862 when the 
claimant’s proposals were accepted by the Navy Department. He and his 
sureties from that time were bound not only to furnish the articles of clothing, 
but to enter into the further obligations and stipulations provided for in the 
advertisement. If he had refused to execute the contract as prepared, or to 
furnish the security, he and his guarantors were liable for the difference in 
cost to which the government would have been subjected by his failure, in 
the shape of liquidated damages.” 

In Waters v. United States, 75 Ct. Cls. 126, it was held, quoting from the 
syllabus, that— 

“Where a bidder on a proposal to furnish goods for the Navy Department 
agrees in his bid to execute a standard form of Government contract, and his 
bid is formally accepted, but he fails to execute the agreed form, he may never- 
theless be held to respond in damages for breach of an obligation to furnish 
the goods.” : 

The court said: 

“The fact that the formal contract was not executed by the plaintiff does not 
prevent the United States from recovering the damages sustained. United 
States v. New York & Porto Rico Steamship Co., 239 U. S. 88; Ackerlind v. 
Tnited States, 240 U. S. 531; American Smelting & Refining Oo. v. United 
States, 259 U. S. 75.” 

Your brief filed June 2, 1987, relative to the matter, urges that the Govern- 
ment’s acceptance of November 27, 1935, did not create a contract because it 
was not unconditional, in that it was stated to be “subject to” the furnishing 
of a satisfactory performance bond by you and the execution of a formal con- 
tract between you and the Government. These provisions in no way vary the 
terms of your proposal but merely reiterate what you had agreed by your 
proposal to do if the proposal was accepted and were not conditions precedent 
to the creation of a contract relation between you and the Government, but only 
conditions precedent to your right under the contract to proceed with the con- 
tract work. Your failure to meet those conditions, as you had agreed and 
were hound to do by the terms of your accepted proposal, was a breach of your 
contract releasing the Government from any obligation to permit you to pro- 
ceed with the work, but not releasing you from full legal liability for all dam- 
ages to the Government resulting from such breach. You were given every 
opportunity to meet the conditions agreed upon and it was not until after you 
had definitely informed the contracting officer that you could not obtain a per- 
formance bond was the contract relet to the next lowest bidder at an excess 
cost of $8,345. The work had been widely advertised. Seven bids were re- 
ceived ranging from your low bid of $36,000 to a high bid of $124,000. The 
work had already been delayed by your default and there appears no reason 
for complaint that in mitigation of your damages the work might have been 
procured at a better price by readvertising. 

Respecting your contention that your liability is limited to the amount of your 
bid bond, the situation here presented is clearly distinguishable from the situa- 
tions involved in Lamport Mfg. Supply Co. v. United States, 65 Ct. Cls. 579: 
John T. Hickey v. United States, 65 Ct. Cls. 729, and similar cases, where, ir- 
respective of the actual damages, defaulting bidders forfeited the amount of 
their certified checks deposited as bid guarantees, on the ground that such 
deposits were intended by the parties as liquidated damages to be paid in the 
event of default. In this case there was not posted any sum as liquidated 
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damages for a default, but a bid bond expressly conditioned, inter alia, that 
if the bid was accepted the principal would enter into a written contract in 
accordance with the bid as accepted, and give bond with good and sufficient 
surety or sureties, as might be required, for the faithful performance and 
proper fulfillment of such contract, or in the event of “the failure to enter into 
such contract and give such bond” that the principal “shall pay to the Gov- 
ernment all excess cost and loss in procuring the work and/or supplies.” 
Clearly, as the bond by this express provision may be discharged by paying 
the Government its actual damages, it may not be construed as an agreement 
to pay liquidated damages in the flat amount of the bond. Sun Printing € 
Publishing Association v. Moore, 183 U. 8S. 642; Kothe v. R. C. Taylor Trust, 
260 U. S. 224. It follows that the principles of the Lamport and Hickey cases, 
supra, have no application to this case, and as, under the principles of the 
numerous cases cited, sépra, you were contractually bound by the acceptance 
of your bid you are legally liable as a defaulting contractor for all damages 
resulting from your default, even though the liability of the surety on the bid 
bond may be limited to the amount of the bond. If no bid bond had been 
taken there could be no question as to your legal liability for the full amount 
of damages resulting from your breach of the contract to furnish a performance 
hond, and, obviously, the Government is in no worse position so far as you are 
eoncerned because it took security in the form of a bid bond to cover such 
damages up to $3,000. * * * 

While in that case there was a bid bond expressly conditioned for 
discharge upon payment of the Government’s actual damages, neg- 
ativing any presumption that the amount thereof was intended as 
liquidated damages, and thus the limit of the defaulting contractor’s 
liability, in the present case there was no such bid bond, but, as 
already pointed out, tlie certified check was posted in lieu of such bid 
bond and for the same purpose, and, therefore, there appears no 
basis for holding that such check was posted as liquidated damages, 
or that the parties so understood or intended. If the damages due 
to the contractor’s default had been less than the amount of such bid 
security, the balance under such circumstances would have been 
refundable. It must be held, therefore, that the check was not posted 
as liquidated damages, but only as security to that extent for dam- 
ages due to the contractor’s failure to furnish a performance bond 
and to go forward with the work for the accepted bid price, as con- 
tractually obligated to do. The fact that the Government did not 
take security for the full amount of such damages does not relieve 
the defaulting contractor of legal liability for such damages. See 
Frank et al. Admrs. v. United States, 79 Ct. Cls. 516. 

The record indicates that the default of the contractor in this 
case was because of the mental and financial inability of Sylvester 
Nicolette to carry out the contract. There is no evidence, however, 
nor is it even alleged, that his mental condition was such as to render 
his contracts void or voidable. In his sworn statement of resources 
submitted with the bid Mr. Nicolette alleged a net worth of 
$191,645.90, including real estate in Potsdam and Mountain View, 
N. Y., valued at $270,000, subject to mortgages of $99,184. It ap- 
pears from the report of the Treasury Department investigator, how- 
ever, that such real estate was being administered by a creditors’ 


committee protecting the interests of a local bank. However these 
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matters may be, there is nothing in such circumstances legally ex- 
cusing a breach of contract or releasing the defaulting contractor 
from legal liability for damages resulting from such breach. 
Accordingly, the amount of the bid security will be covered into 
the Treasury as a miscellaneous receipt and a settlement will be 
stated charging said company and Sylvester Nicolette jointly and 
severally with the amount of the damages resulting from the default 
and applying the amount of the bid security in reduction of the 
amount so charged. 












(A-96411) 


APPROPRIATIONS—LIMITATIONS—EMPLOYEE CITIZENSHIP REQUIRE- 
MENTS—APPLICABILITY TO PERSONNEL OUTSIDE CONTINENTAL 
UNITED STATES AND PERSONNEL PAID FROM INTERNATIONAL 

FUNDS 


The prohibition in the Appropriation Act for the Department of State for the 
fiscal year 1939, 52 Stat. 289, and other appropriation acts, against the use 
of the funds appropriated by the said acts to pay “the compensation of any 
officer or employee of the Government of the United States, * * *, 
unless such officer or employee is a citizen of the United States, * * *,” 
being specifically limited to officers and employees “whose post of duty 
is in the continental United States,” the certificate showing compliance 
with the statutory restriction, required by circular of this office dated 
June 27, 1938, A-94386 and A-—95291, neéd not be furnished in case of pay- 
ments of personnel whose posts of duty are outside the continental limits of 
the United States, including the personnel of the Foreign Service. 

Personnel employed and paid from a joint fund to which contributions are 
made by more than one country, provided to carry out international agree- 
ments, treaties, etc., involving an undertaking common to more than one 
government of which the United States Government is only one, are not 
officers or employees of the “Government of the United States” within 
the meaning of the prohibition in the: Appropriation Act for the Depart- 
ment of State for the fiscal year 1939, 52 Stat. 289, against the use of the 
funds appropriated thereby to pay “the compensation of any officer or 
employee of the Government of the United States, * * *, unless such 
officer or employee is a citizen of the United States.” 


Acting Comptroller General Elliott to the Secretary of State, July 18, 1938: 
Your letter of July 11, 1938, is as follows: 


Reference is made to your decision A-94386—-A-95291 of June 27, 1938. Section 
3 of the Appropriation Act for the Department of State for the fiscal year 1939 
provides in party that: “No part of any appropriation contained in this Act or 
authorized hereby to be expended shall be used to pay the compensation of any 
officer or employee of the Government of the United States, or of any agency 
the majority of the stock of which is owned by the Government of the United 
States, whose post of duty is in the continental United States unless such officer 
or employee is a citizen of the United States or a person in the service of the 
United States on the date of the approval of this Act who being eligible for 
citizenship has filed a declaration of intention to become a citizen or who owes 
allegiance to the United States: * * *.” 

For the purpose of compliance with this section your decision is requested 
as to whether the certification required as evidence of compliance with the statute 
involved may be waived with respect to the personnel of the Foreign Service whose 
posts of duty are outside the Continental United States. Inquiry is also made with 
respect to the appropriations made available for the International Boundary 
Commission, the International Pacific Salmon Fisheries Commission, and the 
International Fisheries Commission and similar appropriations providing for 
the payment of the share of the United States of the expenses incurred under 
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international agreements, whether the Department is correct in its assumption 
that no objection will be interposed or certificate required as respects such 
payments which may include salary payments to other than Americans, em- 
ployees of the Government with which the agreement has previously been 
concluded, 

Your early decision will be appreciated and I hope that you will in the 
circumstances find it practicable to eonfirm the Department's understanding 
and continue to approve reimbursement of the share of the United States of 
the expenses incurred incident to fulfillment of the several conventions which 
constitute international obligations as heretofore without change. 

The appropriation restriction regarding citizenship quoted in your 
letter and that appearing in other appropriation acts are specifically 
limited to officers or employees “whose post of duty is in the con- 
tinental United States.” Hence, the certificate showing compliance 
with the statutory restriction required by circular of this office dated 
June 27, 1938, A-94386 and A-95291, may be omitted from pay rolls, 
pay vouchers, and pay claims submitted for payment of compensation 
or wages under appropriations to which the restriction is applicable 
if the posts of duty of all of the officers and employees whose names 
appear on such rolls, vouchers, or claims are outside the continental 
limits of the United States, including the personnel of the Foreign 
Service. 

Personnel employed and paid from a joint fund to which contribu- 
tions are made by more than one country, provided to carry out 
international agreements, treaties, etc., involving an undertaking 
common to more than one government of which the United States 
Government is only one, are not to be regarded as officers or employees 
of the “Government of the United States,” within the meaning of the 
statutory restriction in question. 6 Comp. Gen. 69; id. 112. The 
international nature of the functions required to be carried out impels 
the conclusion that the Congress did not intend that such officers 
or employees must be citizens of the United States. Accordingly, the 
department is correct in its assumption that no objection will be inter- 
posed by this office or certificate required as respects payments of 
the share of the United States contributed toward the joint expenses 
incurred under international agreements which may include salary 
payments to others than citizens of the United States. 

The questions presented are answered accordingly. 










(A-90487) 


CONTRACTS—EXCHANGES—OLD FOR NEW—TRADE-IN VALUE 
INCLUSION FOR DISCOUNT PURPOSES 


Where automobiles are paid for partiy in cash and partly by delivery of old 

vehicles, and the purchase contract provides for discount for payment within 
a specified time, the discount is for computation on the entire purchase 
price, including the trade-in allowance for the old vehicles, and not on the 
basis of the price less trade-in value, notwithstanding the claimed intention 


of the bidder and alleged trade custom otherwise. 17 Comp. Gen. 580, 
affirmed. 
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ditty Senpteaiee General Elliott to the Secretary of the Interior, July 19, 


There was received your letter of April 18, 1938, with inclosures, as 
follows: 


Reference is made to your decision to this Department January 20, 1988 
(A-90487), regarding Contract No. I-29-Ind-2755, June 29, 1936, with Murphy 
Motors Inc., Missoula, Montana. 

Upon the facts presented by the record, you advised that credit would be 
withheld in the accounts of the disbursing officer for the excess payment made 
to the contractor by reason of the erroneous method of computing allowable 
discount and also that credit would be withheld in the amount of $40.00, the 
excess of the purchase price of one of the automobiles involved in this contract 
over the maximum statutory price limit of $750.00. 

On the basis of a careful study of the record and the enclosed letters of March 
19, March 26, and April 5, from the Superintendent of the Flathead Agency 
to the Purchasing Officer, the Department feels justified in requesting your 
reconsideration of the case with a view to allowing credit now being withheld 
in the accounts of the disbursing officer. 

The method of computing discount, which you said was “obviously incorrect,” 
was based on the disbursing officer’s interpretation of customary commercial 
practice, as evidenced by the record and the reports, supported by statements 
of the contractor and his source of supply. It seems clearly established that 
the disbursing officer computed the discount exactly as was intended by the 
contractor who offered the discount, and, in so doing, the disbursing officer acted 
in good faith in accordance with his understanding of the proper method for 
taking discounts. The Department is not aware of any statement or ruling of 
your Office effective at that time establishing the principle enunciated in your 
decision A-90487, of January 20, 1938, in regard to computing discounts, and 
accordingly believes the disbursing officer’s procedure was not “obviously in- 
correct” to the extent of warranting a disallowance in his accounts. If there 
was such a ruling in effect, the Department would appreciate a reference there- 
to, and in that event, this request for reconsideration may be without merit 
insofar as the disallowances on discounts are involved. 

In regard to the disallowance of $40.00 stated to be in excess of the statutory 
limitation of $750.00, the record shows that the amount involved for transpor- 
tation, as stated by the contractor in his bid, was $115.00, and that this was 
checked and found reasonable by comparison with an estimate of $95.96 for 
freight on this sedan from Detroit to Dixon, Montana, at Government rates. 
In your decision you assumed that this amount covered transportation on two 
automobiles, whereas it is apparent that the amount stated was for one auto- 
bile only. In the contract, in the paragraph preceding the bidder's statement 
of transportation charges, it is stated that the price of the new automobile shall 
no exceed $750.00 at point of origin exclusive of transportation charges, and 
that if price at destination only is quoted, the bidder will show the amount of 
transportation cost that is included in his destination price, if that price exceeds 
$750.00. This statement, clearly applicable to the price of a single unit, leaves 
little room for doubt that the amount, $115.00, shown by the bidder as transpor- 
tation charges was for one car, that is, for either Item 1 or Item 2 and not for 
both. Finally, in further support of this interpretation, there is enclosed the 
original letter of March 23 from the contractor to the Superintendent of the 
Flathead Agency stating definitely that the freight on each automobile involved 
in this contract was $115.00. 

If the amount $115.00 is thus satisfactorily shown to be deductible for trans- 
portation charges on each car, the price of the sedan exclusive of tax and 
transportation was $732.50, and did not exceed the statutory limitation. Ac- 
cordingly, it is requested that the disallowance of $40.00 be cancelled. 

It will be appreciated if the enclosed original letters are returned with your 
decision. 


The bid of Murphy Motors, Inc., was for destination delivery of 
two automobiles, one coupe and one sedan, advertised in the same 
invitation for bids. The invitation informed bidders that by statu- 
tory limitation the price of the new automobile to be purchased 
under the advertisement could not exceed $750 at point of origin, 
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exclusive of transportation charges; that each bid to receive consid- 
eration must be less than $750 for the vehicle if price at point of 
origin was quoted; and that if price at destination only was quoted 
the bidder should show the amount of transportation cost included 
in its destination price, if that price exceeded $750. This statement, 
of course, applied equally to both vehicles. Murphy Motors, Inc., 
stated that the amount of transportation charge included was $115, 
and it was assumed that that amount represented the whole amount 
included in the bid for transportation on both vehicles, as no refer- 
ence to transportation cost on the vehicle separately appeared. The 
amount stipulated for transportation cost was allocated equally to 
the two vehicles involved, or $57.50 to each. This brought the bid 
price on the coupe within the statutory price limit but left the fac- 
tory bid price on the sedan—exclusive of excise tax—$790 or $40 in 
excess of the statutory limit. 

It now appears from inclosures with your letter that freight on 
the two vehicles from the factory to Missoula, Mont., at commercial 
rates was $115 each, and it is stated that it was the intention of 
Murphy Motors, Inc., to submit its bid so that freight from the 
factory would show $115 on each car. However, there was no show- 
ing upon the face of the bid or contract to suggest that intention, and 
the decision of January 20, 1938, was based upon the facts appearing 
on the record. 

There is noted in your statement that the amount of $115 trans- 
portation cost stated by the contractor in its bid “was checked and 
found reasonable by comparison with an estimate of $95.96 for 
freight on this sedan from Detroit to Dixon, Mont., at Government 
rates.” If $95.96 was the actual amount it would have cost for trans- 
portation of the sedan at Government rates, the proper basis for 
evaluating the bid for the purpose of determining whether the vehicle 
price of the sedan was within the statutory limit would have been as 
follows: 
earn IEE: REO, OO i ie careers enti anades 


ES EE GO Oe A eS 
Transportation, Government rates 


Factory vehicle price 


Thus evaluated the vehicle bid price of Murphy Motors, Inc., on 
the sedan still would be in excess of the statutory price limit and 
hence not properly for consideration. It has been pointed out in sev- 
eral decisions of this office that the transportation cost for considera- 
tion in determining whether the vehicle price is within the statutory 
limit, is the lowest transportation cost available to the Government 
from factory to destination, and not the commercial rate. See 17 
Comp. Gen. 854, and decisions cited. Since you state the amount of 
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$95.96 was an estimate, there is the possibility that exact computa- 
tion of transportation cost would have resulted or would result in 
figures slightly less or more than that amount, in which case the bid 
would be correspondingly more or less in excess of the statutory price 
limit, or possibly within said limit. 

Therefore, upon the basis of your present showing, and subject 
to correction, credit in the accounts of the disbursing officer will be 
allowed accordingly. That is to say, if exact computation of trans- 
portation cost on the sedan at lowest available Government rates 
should show an amount sufficient to bring the vehicle price within 
the statutory price limit, credit will be allowed for the full amount 
of the $40 excess, while, if the transportation costs so computed are 
no sufficient to bring the vehicle price within the statutory limit. 
credit will be withheld in the exact amount of the excess. 17 Comp. 
Gen. 7; id. 215. 

In connection with your request for reconsideration of the decision 
of January 20, 1938, with reference to the method of computing dis- 
count for the purpose of payments under the contract, you state that 
your Department “is not aware of any statement or ruling of your 
office effective at that time establishing the principle ennunciated in 
your decision A-90487 of January 20, 1938, in regard to computing 
discounts and accordingly believes that the disbursing officer’s pro- 
cedure was not obviously incorrect to the extent of warranting a 
disallowance in his accounts.” You further state: “If there was such 
a ruling in effect, the Department would appreciate a reference 
thereto, and in that event, this request for reconsideration may be 
without merit insofar as the disallowances on discounts are involved.” 
Also, you state that the method of computing discounts “was based 
on the disbursing officer’s interpretation of customary commercial 
practice, as evidenced by the record and the reports, supported by 
statements of the contractor and his source of supply.” 

It does not appear from the records of this office that any earlier 
decision had been rendered stating, in so many words, the rule that 
in the purchase of new automobiles for Government use, discounts 
should be computed upon the full purchase price inclusive of trade-in 
allowances on used vehicles. That fact, in itself, would suggest that 
the practice of computing discounts on the full purchase price has 
been so universal throughout the purchasing agencies of the Govern- 
ment that the question has not heretofore been presented for con- 
sideration. There has not been brought to my attention any previous 
instance in which the trade-in values on used automobiles were 
deducted from the bid price before computing the discount. On the 
other hand, there are of record in this office instances in which bidders 
in submitting bids inclusive of trade-in allowances have stated on the 
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bids that the discount offered for prompt payment was for computa- 
tion before trade-in values were deducted, while vouchers covering 
payments on similar contracts show that practice. 

Although the records show no decisions specifically stating the 
proper rule, there have been decisions which, by analogy at least, 
would appear sufficient to put a disbursing officer on notice as to the 
proper method of computing discount in such a case, for it has been 
held that where the contract price is inclusive of freight to destina- 
tion, discount should be computed on the full contract price, not- 
withstanding the amount expended by the contractor for freight is 
not part of the actual price to the contractor of the articles purchased 
by the Government; that the circumstance that the price of new 
automobiles may be paid for partly in cash and partly by credit for 
the amount offered as trade-in allowance for old vehicles does not 
change the amount of the total contract consideration for which the 
Government is obligated, 16 Comp. Gen, 605, and that the total price 
named in the contract is, in every instance, the contract price, ir- 
respective of trade-in allowances. 

In the instant case, Murphy Motors, Inc., offered the Government 
a coupe at delivered price of $765, and a sedan at a delivered price of 
$870, including Federal excise tax aggregating $45 on the two ve- 
hicles, which amount the contractor consented to have deducted and 
to accept tax exemption certificates in lieu theerof. Therefore, the 
contract prices for the two new vehicles—the amounts which the 
Government was obligated to pay—were $742.50 and $847.50, respec- 
tively, an aggregate of $1,590, and the circumstance that the price of 
the new automobiles was to be paid partly in cash and partly by 
a credit for the amount offered as trade-in allowance for the old 
vehicles did not change the amount of the total contract consideration 
for which the Government was obligated. 

The face of the bid included the following provision as filled in by 
Murphy Motors, Inc. : 

In compliance with the above invitation for bids, and subject to all the 
conditions thereof, the undersigned offers, and agrees, if this bid be accepted 
within 10 days from the date of the opening, to furnish any or all of the items 
upon which prices are quoted, at the price set opposite each item, f. o. b. Missoula 
and, unless otherwise specified within 5 days after receipt of order. 


Discounts will be allowed for payment as follows: 10 calendar days, 5 per- 
cent; 20 calendar days, — percent; 30 calendar days, — percent. 


The “plain, obvious and rational meaning” of the language used 
was that the discount for prompt payment was to be allowed from 
the “price set opposite each item,” which, of course, was the price at 
which the new vehicles were offiered. While the provision in blank 
was printed the insertions were those of the bidder, and its failure 
to stipulate otherwise could only be interpreted as agreement to the 
plain meaning of the language used in the form. 
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As to your statement that the method of computing the discount 
was based on the disbursing officer’s interpretation of customary 
commercial practice, it has been pointed out heretofore that nothing 
in the nature of a trade custom, practice, or usage may be accepted 
in the interpretation of contracts with the United States. A-41746, 
April 14, 1932; A-72347, March 25, 1936; A-68849, August 29, 1936. 
Moreover the courts have held consistently that while usage may be 
resorted to in order to make definite what is uncertain, clear up 
what is doubtful, or annex incidents, it may not be invoked to vary 
or contradict the terms of a contract. Moore v. United States, 196 
U. S. 157. As said in National Bank v. Burkhardt, 100 UV. S., 686, 
692. 

A general usage may be proved in proper cases, to remove ambiguities and un- 
certainties in a contract, or to annex incidents, but it cannot destroy, contradict, 
or modify what is otherwise manifest. Where the intent and meaning of the 
parties are clear, evidence of a usage to the contrary is irrelevant and un- 
availing. 

There is with your submission what purports to be a copy of a 
letter of March 28, 1938, from Chrysler Corporation, Fargo Division, 
to Murphy Motors, Inc., as follows: 


Replying to your letter of March 23rd regarding method of figuring dis- 
count, 


In billing Fleet Accounts whereby a fleet discount was shown on the invoice, 
it was trade practice to compute the discount on the difference between the 
F. O. B. Detroit list price and the value of the trade-in. 

This plan was in effect particularly on trucks up until the discontinuance of 
the Fleet Agreement. 

While the term “usage” has been variously though similarly if not 
uniformly defined, it has been said that a usage must constitute the 
general, recognized, and prevailing practice of conducting business 
in a given locality or in the trade or business to which it is appli- 
cable; that the truest test of a commercial usage is its having existed 
a sufficient length of time to have become generally known, and to 
warrant a presumption that contracts are made in reference to it, 
Smith v. Wright (N. Y.), 1 Caines 43, 2 Am. Dec. 162; that custom 
or usage is the result of a long continued and substantially uniform 
practice, B. & O. Railroad Co. v. Doty, 183 Fed. 866, 872; and that 
a usage of so doubtful an authority as to be known only to a few, 
and where merchants engaged in the trade differ as to the existence 
of it, can never be regarded. Collings v. Hope, 6 Fed. Cases, 111. 

Applying the rules thus stated, it would appear to be manifest 
that there was no “customary commercial practice,” custom, or usage 
that discounts on Government purchases of automobiles involving 
trade-in allowances were or are for computation on the net balance 
of cash payment after deduction of trade-in allowances. On the 
contrary, it is to be gathered from the above-quoted letter that what- 
ever was the practice as to computation of discount by the Chrysler 





66 DECISIONS OF THE COMPTROLLER GENERAL 


Motors Corp., and Murphy Motors, Inc., was the outgrowth or re- 
sult of a private business agreement or contract between the Chrysler 
Motors Corp., Fargo Division, and its sales representatives or agents, 
designated as the “fleet agreement,” that the discount plan outlined 
was applicable particularly to trucks, and that this private fleet 
agreement was discontinued at some undisclosed date, the exact 
character and terms of the fleet agreement not being shown. To 
this private agreement the Government was not a party, and with 
it had no concern, and the provisions of said agreement, whatever 
they were, could not be read into Murphy Motors, Inc.’s contract 
with the Government. The prevailing practice among purchasing 
agents of the Government of computing discount on the full contract 
price in making payment for Government purchases of automobiles 
involving trade-in allowances further negatives the existence of any 
customary commercial practice or usage to the contrary, certainly 
where sales to the United States are concerned. 

In view of the plain and unambiguous language of the bid and 
contract, the subsequent statement of Mr. Murphy “that it was his in- 
tention that the discount would be taken on the net amount after 
the Federal tax had been deducted and the trade-in allowance for 
the old cars had been deducted and that he was offering 5 percent 
for prompt payment in 10 days on the remaining balance” is not 
for consideration. If such was the intention of the contractor in 
the first instance, it should have been so stated on the bid. Further- 
more, it is obvious that if the Government did not take the discount 
on the full purchase price of new vehicles such procedure would 
operate as a corresponding 5 percent reduction in the trade-in al- 
lowances on the old cars. 

For the foregoing reasons the decision of January 20, 1938, must 
be and is affirmed, insofar as the method of computation and de- 
duction of discount was involved. 

The allowance on the used vehicle traded in on the purchase price 
of the new coupe was $195 and the allowance on the two used ve- 
hicles traded in on the purchase price of the new sedan was $500. 
Five percent on these amounts is $9.75 and $25, respectively, an ag- 
gregate of $34.75. The statement of overpayments tabulated in the 
letter of March 19, 1938, from the Superintendent of the Flathead 
Indian Agency to the Department, is correct. The aggregate amount 
of $34.75 covering said discount should be deposited and this office 
notified. 

The original letters are returned as requested. 
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(A-95797) 


PERSONAL SERVICE—CIVIL SERVICE LAWS AND CLASSIFICATION 
ACT APPLICABILITY —EMPLOYMENT WITH FUNDS ALLOTTED 
FEDERAL AGENCIES FROM 1938 PUBLIC WORKS ADMINISTRATION 
APPROPRIATION ACT 


Funds appropriated in the Public Works Administration Appropriation Act of 
1938, approved June 21, 1938, 52 Stat. S09, are not available for the employ- 
ment of personal services, without regard to the civil service laws, rules 
and regulations, by Federal agencies to which funds may be allotted under 
said act for Federal construction projects, except as to such agencies as 
otherwise are exempted by law from compliance with such laws, rules and 
regulations. 17 Comp. Gen. 1114, affirmed. 


Acting Comptroller General Elliott to the Administrator, Federal Emergency 
Administration of Public Works, July 20, 1938: 


I have your letter of July 14, 1938, as follows: 


OO" 


There has come to my attention your letter of June 25 (A-95797) directed 
to the Secretary of the Navy, in which you have ruled, as to the employment of 
architects and engineers by the Navy Department for the prosecution of Federal 
projects for which allotments are made under the Public Works Administration 
Appropriation Act of 1938, that “if the allotted funds are proposed to be used tu 
pay for the services of such architects and engineers as may be employed di- 
rectly in the prosecution of particular projects for which the allotments ure 
made to the Navy under Title II of said act, the procurement of such services 
must be by direct employment in accordance with the civil service laws und 
regulations * * *, 

it is my understanding of your ruling that the procurement of services gen- 
erally for the prosecution of Federal projects for which funds are allotted must 
be accomplished in accordance with the civil service laws, as you state that “us 
to the employment of such services under such allotments as may be directly 
incident to the prosecution of the particular projects for which allotments xare 
made to such agencies, there is no exemption in said tithe or otherwise from 
the general requirements of law applicable to the employment. ef personnel by 
the agency concerned.” 

The application of such a ruling would have a very serious effect upon the ad- 
ministration of the Public Works Administration Appropriation Act of 1938. 
That act authorizes the expenditure of funds therein appropriated for, among 
other things, the making of allotments to finance Federal projects; it prohibits 
the allotment of any funds for any projects which, in the determination of the 
Administrator, cannot be commenced prior to January 1, 1939, and substantially 
completed prior to June 30, 1940. It is unnecessary for me to emphasize to you 
the fact that it was the intent and purpose of the Congress, in enacting this 
legislation, that the projects to be undertaken be commenced and prosecuted to 
completion as rapidly as. possible, in order that the benefits contemplated by 
the expenditure of the funds appropriated might be fully realized. 

It is my conviction, and I think it is evident, that if the procurement of 
services fur the prosecution of Federal projects for which such allotments are 
made must be accomplished in accordance with the civil service laws, delay 
will be experienced in the procurement of those services to such an extent 
that the accomplishment of the purposes of the act, as I have pointed them 
out above, will be seriously jeopardized, if not rendered impossible. While I 
do not wish to be understood as questioning the desirability of procuring serv- 
ices for the Federal Government in the manner and under the conditions set up 
by the civil service laws, it is nevertheless my duty in the administration of 
an extraordinary emergency program which has been authorized by the Con- 
gress to make every effort to carry out the directions of the Congress in making 
that program effective. 

It is for the above reasons that I urge you to reconsider the ruling made 
in the letter to which I have referred, and in so doing I wish to point out 
those considerations which convince me that such an undesirable ruling is not 
required or actually supported by the legislation. That conclusion can be 
tested by a brief review of the legislation under which this Administration 
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has received and does now receive its authority to prosecute the program of 
public works prescribed by the Congress. 

Title IL of the National Industrial Recovery Act (49 [48] Stat. 200), under 
the authority of which this Administration was established, authorized the 
President to “appoint, without regard to the civil service laws, such officer 
and employees, and to utilize such Federal officers and employees, * * * as 
he may find necessary.” The President was likewise authorized to delegate any 
of his functions and powers under Title II to such officers, agents, and em- 
ployees as he might designate. These provisions must be taken with the pro- 
visions of section 208 (a), which authorized the President, through the Admin- 
istrator or such other agencies as he might designate, to construct or finance 
construction of, among others, Federal projects of the type considered in your 
letter. The designation of any agency to prosecute Federal projects invested 
that agency with the authority to employ the personnel necessary for the 
prosecution of those projects under Title II of the act without regard to the 
civil service laws. That authority has not to my knowledge been questioned 
under that act nor under the succeeding legislation up to the time of your 
ruling under date of June 25. 

The Emergency Relief Appropriation Act of 1985, designed in part to con- 
tinue the Public Works Administration, again specifically authorized the 
President in section 3 to appoint the necessary officers and employees without 
regard to the civil service laws, and it continued the Public Works Adminis- 
tration for the purpose of performing such of its functions under the National 
Industrial Recovery Act and under the act of 1935 as might be authorized by 
the President. These provisions considered in the light of the continuity of 
purpose displayed in these two enactments, and the similarity of procedure 
provided by each, effected a continuation of the exemption from the operation 
of the civil service laws, and the propriety of that exemption has remained 
unquestioned until now. 

In the Emergency Relief Appropriation Act of 1936 (49 Stat. 1609), authority 
was given for the use of additional funds by this Administration, without 
limitation on the authorization to employ personnel as contained in the 1935 
act which remained in force and effect, by its own express terms, until June 
80, 1937. Thus in the continuation of the program the exemption from the 
operation of the civil service laws was not affected. 

The Public Works Administration Extension Act of 1937 (50 Stat. 357) 
continued this Administration and its functions and deciared that “all pro- 
visions of law existing on June 29, 1937, and relating to the availability of funds 
for carrying out any of the functions of such Administration are hereby con- 
tinued until July 1, 1989 * * *.” The entire absence of further direction 
by the Congress in that act is conclusive to the effect that no change in the 
authority then existing was contemplated or effected. It is obvious, of course, 
that this statute continued the civil service exemption which was one of the 
“provisions of law existing on June 29, 1937, and relating to the availability 
of funds.” 

The Public Works Administration Act of 1938 must then be construed in the 
light of the law in effect on June 21, 1938, affecting the public works program 
and governing its prosecution. I find nothing in that act which points to any 
intention of the Congress to change the law relative to the employment of 
personnel, but I do find the specific authority for the expenditure of the funds 
appropriated, subject to the approval of the President, for the making of allot- 
ments to finance Federal projects, and I likewise find the provisions that “all 
provisions of law existing on the date of enactment hereof, and relating to 
the availability of funds for carrying out any of the functions of such Adminis- 
tration are hereby continued to the end of such fiscal year,” reference being 
made to the fiscal year ending June 30, 1941. 

Consequently it is my conviction that the basis of your ruling, that “there 
is no exemption in said title or otherwise from the general requirements of 
law applicable to the employment of personnel by the agency concerned” is 
erroneons. Furthermore it seems that it is unnecessary to find in the act of 
June 21, 1988, a specific exemption from the application of the civil service 
laws. There being no provision to the contrary in that act, the exemption 
theretofore established and continned by prior legislation remains in effect 
by reason of the terms of the 1938 act itself. 

In view of the necessity for getting Federal projects under way at the earliest 
possible moment, I hope that you will give this matter your immediate and 
favorable consideration. 
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There appears to be no question of the authority to employ per- 
sonal services without regard to civil service laws, rules, and regula- 
tions under funds appropriated to carry out the provisions of 
Title II of the National Industrial Recovery Act (48 Stat. 200) and 
under funds appropriated by the subsequent Emergency Relief Ap- 
propriation Act of 1935 (49 Stat. 115) and the Emergency Relief 
Appropriation Act of 1936 (49 Stat. 1609), there being specific pro- 
visions to that effect in both the National Industrial Recovery Act 
and the Emergency Relief Appropriation Act of 1935, and a specific 
provision in the Emergency Relief Appropriation Act of 1936 that 
the funds allotted thereunder for administrative expenses “shall be 
available for expenditure for the same purposes for which funds 
have been allotted for administrative expenses under the Emergency 
Relief Appropriation Act of 1935.” Furthermore, the funds appro- 
priated under said acts were expressly made available for use in 
the discretion and under the direction of the President. 

However, a different situation is presented with respect to the 
Public Works Administration Extension Act of 1937 (50 Stat. 357) 
and the Public Works Administration Appropriation Act of 1938, 
approved June 21, 1938, Public Resolution No. 122. Section 201 
of the Public Works Administration Extension Act of 1937 provides: 


The Federal Emergency Administration of Public Works (herein called 
the Administration) is hereby continued until July 1, 1939, and until such 
date is hereby authorized to continue to perform all functions which it is 
authorized to perform on June 29, 1937. All provisions of law existing on 
June 29, 1987, and relating to the availability of funds for carrying out any 
of the functions of such Administration are hereby continued until July 1, 
1939, except that the date specified in the Emergency Relief Appropriation 
Act of 1936, prior to which, in the determination of the Federal Hmergency 
Administrator of Public Works (herein called the Administrator), a project 
can be substantially completed is hereby changed from “July 1, 1938” to 
“July 1, 1939.” 


It should be noted that under this section there are extended only 
“the provisions of law existing on June 29, 1937, and relating to the 
availability of funds for carrying out any of the functions” of the 
Federal Emergency Administration of Public Works. No provision 
appears in said act for continuing the provisions of Title IT of the 
National Industrial Recovery Act, or for continuing the availability 
of funds appropriated for carrying out the provisions of said title, 
except insofar as such provisions or funds relate to carrying out the 
functions of the Federal Emergency Administration of Public Works. 
Consequently, said act may not be construed as extending to agencies 
cther than the Public Works Administration the authority to employ 
personnel without regard to civil service laws, rules, and regulations 
except as may be necessary to enable them to cooperate in carrying 
out the functions of the Public Works Administration with funds 
theretofore made available under prior acts for use in the discretion 
and under the direction of the President. In this connection see de- 
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cision of this office of July 24, 1937, A-87886, to the Secretary of the 
‘Treasury. 

Also, in the Public Works Administration Appropriation Act of 
1988 (Title II of the act of June 21, 1938, Pub. Res. 122), there appears 
nothing that can be construed as reviving the general authority which 
had existed under the National Industrial Recovery Act and the 
kimergency Relief Appropriation Act of 1935 for employments with- 
out regard to the civil service laws, rules, and regulations. Section 
201 (a) of said act of June 21, 1938, provides: 

In order to increase employment by providing for useful public works projects 
of the kind and character which the Federal Emergency Administrator of Public 
Works (herein called the Administrator) has heretofore financed or aided in 
financing, pursuant to Title II of the National Industrial Recovery Act, the 
Kmergency Relief Appropriation Act of 1935, the Emergency Relief Appropria- 
tion Act of 1936, or the Public Works Administration Extension Act of 1937, there 
is hereby appropriated, out of any money in the Treasury not otherwise appro- 
priated, to remain available until June 30, 1940, the sum of $965,000,000, to be 
expended by such Administrator, subject to the approval of the President, for 
(J) the making of allotments to finance Federal projects, or (2) the making of 
lonns or grants, or both, to States, Territories, possessions, political subdivisions, 
or other public bodies (herein called public agencies), or (3) the construction 
und leasing of projects, with or without the privilege of purchase, to any such 
public agencies: Provided, That no funds appropriated under this title shall be 
available for the acquisition of land to enlarge Indian Reservations. 

It will be noted that the reference to the prior acts in this section 
is only for the purpose of indicating the kind and character of 
projects authorized to be undertaken and prosecuted under the funds 
appropriated in said subsection. There is nothing in that section, 
or elsewhere in the Public Works Administration Appropriation 
Act of 1938, either in specific terms or by necessary implication, 
which may be construed as authorizing the employment of personal 
services without regard to the civil service laws, rules and regulations 
and the Classification Act of 1923, as amended, by agencies allotted 
funds under section 201 (c) or as authorizing the expenditures of 
such funds by such agencies under the provisions of Title II of the 
National Industrial Recovery Act or the prior Emergency Relief Ap- 
propriation Acts. 

The funds from which the allotments to Federal agencies for Fed- 
eral construction projects are authorized to be made by the Adminis- 
trator, subject to the approval of the President, are funds appro- 
priated in section 201 (a) for specific purposes and are not made 
available for use in the discretion and under the direction of the 
President. When the Congress intends to authorize the use of ap- 
propriated funds for the employment of personal services without 
regard to the civil service laws, rules, and regulations, it expressly 
so provides either in the act creating the agency involved or in the 
appropriation. No such provision has been made with respect to the 
employments here in question. 
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As pointed out above with reference to section 201 of the Public 
Works Administration Extension Act of 1937, the similar provision 
in section 202 of the Public Works Administration Appropriation 
Act of 1938, continuing to June 30, 1941, the provisions of certain 
laws, is expressly limited to those “relating to the availability of 
funds for carrying out any of the functions” of the Federal Emer- 
gency Administration of Public Works, and, clearly, the employment 
of personal services in an executive department or establishment 
other than the Federal Emergency Administration of Public Works 
is not a function of said Administration. 

I have given most careful consideration to the matters set forth 
in your letter but I am constrained to adhere to the conclusion ex- 
pressed in the decision of June 25, 1938, 17 Comp. Gen. 1114, to the 
Secretary of the Navy, to the effect that the funds appropriated in 
the Public Works Administration Appropriation Act of 1938 are not 
available for the employment of personal services, without regard to 
the civil service laws, rules and regulations, by Federal agencies to 
which funds may be allotted under said act for Federal construction 
projects, except as to such agencies as otherwise are exempted by 
law from compliance with such laws, rules and regulations. 


(A-96379) 


CONTRACTS—CONSULTING ENGINEERING SERVICES INCIDENT TO 
CONSTRUCTION OF PUBLIC BUILDING—INTENDED ADMINISTRA- 
TIVE AGENCY OCCUPANT’S AUTHORITY 


The Railroad Retirement Board may not contract for consulting management 
engineering service to be paid from moneys appropriated by section 11 (c) 
of the Railroad Unemployment Insurance Act approved June 25, 1938, 
52 Stat. 1105, in connection with the planning and arrangement of space 
and equipment in the building for which appropriation was made by Second 
Deficiency Appropriation Act, fiscal year 1938, 52 Stat. 1153, under the head- 
ing “Social Security Board and Railroad Retirement Board Buildings,” 
notwithstanding the wide discretion of the Board as to expenditures in 
carrying out the provisions of the Unemployment Insurance Act, the serv- 
ices involving essentially a matter of architectural and structural designs 
and plans in the construction of a building primarily for the consideration 
of the Procurement Division, Public Buildings Branch, Treasury Depart- 
ment, to which division was appropriated the money for the acquisition 
of the land and construction of the building involved. 


Acting Comptroller General Elliott to the Chairman, Railroad Retirement 
Board, July 20, 1938: 


I have your letter of July 12, 1938, as follows: 


Pursuant to the authority conferred upon the Board by the Railroad Unem- 
ployment Insurance Act (Public, No. 722, 75th Congress, 3rd session) and espe- 
cially by section 11 (e) thereof, the Board has determined that it is necessary 
to engage certain consulting management engineering services by contract and 
has determined that H. A. Hopf and Company are uniquely qualified to provide 
the necessary services. 


161412—39-———-7 
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I am attaching’ a copy of a form of contract which has been prepared for 
execution in obtaining these services. The services to be engiged are fully set 
forth in the proposed contract. 

Before executing the contract, the Board and the consultant would like to be 
assured that no exception will be taken to payments to be made pursuant to the 
terms of the contract. 


The proposed contract provides, in the main, as follows: 


Whereas, in the Second Deficiency Appropriation Act, fiscal year 1938, Con- 
gress appropriated three million dollars ($3,000,000.00) for the acquisition of 
the necessary land and the construction of buildings and appurtenances thereto 
for the Social Security Board and the Railroad Retirement Board, within a 
total limit of $14,250,000,00; and 

Whereas, because of the vesting of the administration of the Railroad Un- 
employment Insurance Act in the Railroad Retirement Board, it will be neces- 
sary in the construction of that part of the building to be occupied by the Board 
(such part being hereinafter referred to as the “building’’) that arrangements 
be made in the plan of the building and arrangement of the space and equip- 
ment for the expeditious administration of the Railroad Unemployment In- 
surance Act, and especially for the acquisition and handling of records und 
files of the Board in such manner that they will be readily available for such 
purposes, and that plans be made for furnishings and equipment of the build- 
ing to facilitate the administration of said act; and 

Whereas, to plan and aid in formulating and carrying out such arrangements 
and plans the Board has determined that it is necessary to engage the special 
technical and professional services of H. A. Hopf and Company and to have 
made available to it the services of Harry A. Hopf: 

Now, Therefore, in consideration of the premises and of the mutual promises 
and agreements herein contained, the parties hereto do hereby mutually cov- 
enant and agree as follows: 

Section 1. Retention of Consultant——The Board hereby retains the consultant, 
and the consultant promises to perform the services hereinafter set forth and 
to make available to the Board the services of Harry A. Hopf in performing 
such services. 

Section 2. Consultant’s services.—The consultant shall render the following 
services in addition to any other services required for the proper performance 
of this contract: 

(a) Consider and determine, in association with all branches of the United 
States Government interested in the planning or construction of the building: 

(i) The size, general design, and proportions of the building : 

(ii) Arrangement and extent of service elements, including stairways, ele- 
vators, toilets, locker rooms, and similar elements; 

(iii) Physiological factors such as illumination, ventilation, and acoustics. 

(iv) The permanent requirements of the Board with respect to subdivision 
of space by partitions ; ; 

(v) The electrical and transmission services, including underfloor ducts, 
intercommunicating devices, dumbwaiters, and other types of transportation. 

(vi) The allocation of space among the departments of the Board (but not 
to include detailed layout) ; 

(vii) The layout of suites for occupancy by members of the Board and activi- 
ties allied with their offices. 

The foregoing services shall be performed in such manner and with such inci- 
dents as to comprise complete representation of the interests of the Board in 
taking all proper action to enable the appropriate branches of the Government 
to prepare the necessary plans and specifications under which to construct the 
building best suited to the Board’s requirements. 

(b) Reports to the Board.—The consultant shall report to the Board from 
time to time and in such form and manner as the Board may request concerning 
the duties performed pursuant to paragraph (a) of this section. 

(c) Other services—The consultant shall: 

(i) After receiving notice thereof, attend all conferences with persons desig- 
nated by the Board as its representatives with reference to any services per- 
formed by the consultant : 

(ii) Upon request of the Board, consult with the Board or other representa- 
tives of the United States of America; 
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(iii) Inspect from time to time the plan, specifications, and other documents 
relating to the proposed construction of the Building, and make recommendations 
concerning their proper completion; and 

(iv) Render such assistance as the Board may require in connection with 
the interpretation of any of the documents prepared or submitted by any archi- 
tect, engineer, or officer of the Government or any contractor employed or con- 
tracted with in connection with the construction of the building during the term 
of this contract. 

* * * * ” * « 
Section 8. Consultant’s fee. 

(a) There shall be paid to the consultant as full compensation for the 
services required by this contract to be performed by it a fee of fifteen thousand 
dollars ($15,000.00), to be paid in six installments each of two thousand five 
hundred dollars ($2,500.00) on the first days of the months of August, September, 
October, November, and December, 1938, and the second day of January 1939. 


The appropriation act cited in the first recital clause of the pro- 
posed contract, supra, is Public, No. 723, approved June 25, 1988. 
52 Stat. 1152, and provides so far as here material as follows: 


PROCUREMENT DIVISION, PUBLIC BUILDINGS BRANCH 
* + * + * * * 


Social Security Board and Railroad Retirement Board Buildings: For the 
acquisition of the necessary land and the construction of buildings for the Social 
Security Board and the Railroad Retirement Board, under the provisions of the 
Public Buildings Act approved May 25, 1926 (44 Stat. 630), as amended, includ- 
ing connecting tunnels, the extension of steam and water mains, removal or 
diversion of such sewers and utilities as may be necessary, and for administrative 
expenses in connection therewith, $3,000,000, within a total limit of cost of $14,250,- 
000 ; and such sum of $3,000,000 is hereby made available from the appropriation 
of $965,000,000 in section 201 (a) of the Public Works Administration Appro- 
priation Act of 1938 and is hereby transferred to the Procurement Division, 
Treasury Department, for the purposes of this paragraph: Provided, That such 
sum of $3,000,000 shall not be subject to any of the other provisions of such act. 


The appvopriaticn which is apparently sought to be used in making 
payments under the proposed contract is that covered by section 11 
(c) of the Railroad Unemployment Insurance Act, Public, 722, ap- 
proved June 25, 1938, 52 Stat. 1105—cited in your letter—which act 
provides in pertinent part as follows: 

Notwithstanding any other provision of law, all moneys at any time credited 
to the fund are hereby permanently appropriated to the Board to be continu- 
ously available to the Board without further appropriation for any expenses 
necessary or incidental to administering this act, * * *; when found by the 
Board to be in the interest of the Government, not exceeding 3 per centum in 
any fiscal year of the amounts credited during such year to the fund, for en- 
gaging persons or organizations, by contract or otherwise, for any special tech- 
nical or professiona! services, determined necessary by the Board, including but 
not restricted to accounting, actuarial, statistical, and reporting services, with- 
out regard to section 3709 of the Revised Statutes (U. S. C., title 41, sec. 5) and 


the provisions of other laws applicable to the employment and compensation 
of officers and employees of the United States; * * 


The services called for by the proposed onsale appear to involve, 
essentially, matters of architectural and structural designs and plans 
concerning a building or buildings to be constructed in the near fu- 
ture. The nature of the contract thus appears to be such as to consti- 
tute the contract one involving or concerning the construction of the 
building or buildings—a matter primarily for the consideration of 
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the Procurement Division, Public Buildings Branch, Treasury De- 
partment, and one involving an appropriation under control of 
that department. 

The appropriation under which your letter, supra, indicates the 
proposed contract is to be paid is to carry out the provisions of the 
Railroad Unemployment Insurance Act whereas the proposed con- 
tract appears such as to involve the carrying out of the provisions of 
the Treasury Department appropriation for the construction of 
“Social Security Board and Railroad Retirement Board Buildings.” 

Upon the present record, therefore, I am constrained to hold that 
the appropriation under your control is not available for payment 
of the services contemplated by the proposed contract. 


(A-96426) 


APPROPRIATIONS—WORK RELIEF AND PUBLIC WORKS APPROPRIA- 
TION ACT OF 1938—AVAILABILITY FOR ALLOTMENTS FOR ADMINIS- 
TRATIVE EXPENSES OF FEDERAL PUBLIC WORKS PROJECTS 


Funds appropriated in the Public Works Administration Appropriation Act 
of 1938, approved June 21, 1938, 52 Stat. 809, may not be allotted to Fed- 
eral agencies to cover administrative expenses in connection with allot- 
ments to such agencies for Federal public works projects under title II 
of the said Act. 


Acting Comptroller General Elliott to the Administrator, Federal Emergency 
Administration of Public Works, July 20, 1938. 


I have your letter of July 12, 1938, as follows: 


The act of June 21, 1938, title II (Public Resolution 122, 75th Congress), 
authorizes the allotment of funds therein appropriated for financing Federal 
public works projects. Pursuant to this authority numerous allotments have 
been made, with the approval of the President, to various Government agencies. 
A situation has arisen, however, which will cause these Federal agencies con- 
siderable embarrassment and defeat the purpose of the Congress that the pro- 
gram provided for by the act in question be prosecuted with all possbile 
dispatch, unless a liberal interpretation is placed upon section 201 of the act. 

It apparently was the intention of the act to continue the functions of the 
Public Works Administration begun under the National Industrial Recovery 
Act. _ This purpose is emphasized by the following words taken from section 
201a 


“ee * by providing for useful public works projects of the kind and 
character which the Federal Emergency Administrator of Public Works 

* * has heretofore financed or aided in financing, pursuant to title II of 
the National Industrial Recovery Act, * * 

In subsection “c,”’ relating specifically to Federal projects, provision is made: 
“for Federal construction projects.” 

The various agencies sharing in the public works program are compelled to 
employ additional personnel; to purchase office equipment and supplies; to 
conduct correspondence by letter, telegraph, and telephone; to rent office space; 
and to incur other expenses not provided for through regular appropriations. 
Under the terms of the National Industrial Recovery Act, funds were allotted to 
the several agencies taking part in the first public works program to cover 
necessary administrative expenses. These allotments were established as sepa- 
rate projects, and money transferred thereto from numerous individual con- 
struction projects in amounts estimated to be the approximate cost of adminis- 
tration in connection with each project. The spending agencies were therefore 
in a position to hire technical, clerical, and accounting assistance and to meet 
the expenses of an expanded overhead organization. 
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In view of the limitation in subsection “e,” it has been suggested that funds 
may not be allotted to a spending agency for administrative expense as they 
were allotted during the original public works program. It is possible, of 
course, to charge the time of technical employees to a given project and through 
u tedious process keep time records for stenographers, messengers, telephone 
operators, accountants, bookkeepers, and other miscellaneous employees. The 
volume of work, however, would be immense and accuracy undoubtedly would 
be sacrificed. It would be almost impossible to distribute to projects on a pro 
rata basis costs of office equipment and stationary, office rent, communication 
service, and other similar expenses at the time payment therefor was made. 
Furthermore, it may be entirely impractical, if not actually impossible, to make 
any specific distribution of detailed costs incurred by central administrative 
agencies, such as the Department of the Interior, which in the interests of 
efficiency must conduct centralized activities for purchasing, control of personnel, 
ete., on behalf of its bureaus or divisions, which may be the actual spending 
agencies, 

The appropriation specifically made for administrative expenses for the 
Federal Emergency Administration of Public Works, was based solely upon the 
needs of this office and cannot be divided among other Federal agencies without 
disrupting seriously the work which the Public Works Administration is charged 
to perform. Recognizing this situation and the fact that the spending agencies 
are unable, with their regular appropriations, to bear the administrative 
expense discussed herein, there are two questions which need to be determined 
immediately : 

1. May the Public Works Administration Appropriation Act of 1938 be 
construed to permit the allotment of funds to Federal agencies to cover ad- 
ministrative expenses in connection with their share of the public works 
program? 

2. If the answer is in the negative, what means can be provided for assuring 
the speedy prosecution of this program authorized by the Congress as an 
emergency other than by allotting funds appropriated to this Administration for 
administrative expenses? 

Unless this matter can be worked out satisfactorily and speedily, the entire 
Federal project program of the Public Works Administration may be obstructed, 
tontrary to the obvious intent of the Congress. 

This situation is presented to you with the request that you give it your 
immediate personal attention, and that prior to rendering a formal opinion 
you discuss the matter with representatives of this office. The discussions 
may be arranged to suit your convenience, but it is requested that a date be 
set as early as possible in view of the emergency, and that upon its deter- 
minal Mr. Fred E,. Schnepfe of this Administration be informally notified 
thereof. 


Section 201 (a), title IT, Work Relief and Public Works Appro- 
priation Act of 1938, authorizes expenditures by the Administrator, 
subject to the approval of the President, for “(1) the making of 
allotments to finance Federal projects.” Section 201 (c) further 
provides : 


Under subsection (a) (1) of this section not to exceed $200,000,000 shall 
be allotted for Federal agencies for Federal construction projects (including 
projects for making surveys and maps, not exceeding $2,500,000) in conti- 
nental United States outside the District of Columbia, and such projects 
shall be selected from among the following classes; (1) Projects authorized by 
law and for the acquisition of land for sites for such authorized projects; 
(2) projects for the enlargement, extension, or remodeling of existing Federal 
plants, institutions, or facilities; (8) projects for hospitals and domiciliary 
facilities of the Veterans’ Administration (including the acquisition of land for 
sites therefor) and any such allotments shall be available for the purposes 
and under the conditions specified in the appropriation for “Hospitals and 
domiciliary facilities” in the Independent Offices Appropriation Act, 1989; and 
(4) projects for penal and correctional facilities under the Department of 
Justice, including the acquisition of land for sites therefor: Provided, ‘That 
not to exceed $15,000,000 of such allotments shall be made for military or 
naval purposes except for the housing or hospitalization of personnel or for 
storage of material, supplies, and equipment at existing establishments. 
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As stated in my decision of June 25, 1938, A-95797, 17 Comp. Gen. 
1114, to the Secretary of the Navy, with respect to funds made avail- 
able under said subsection (c) for allotments to Federal agencies 
for Federal construction projects, there is no provision in said title 
for general administrative expenses of the Federal agencies to which 
allotments are authorized to be made. In that respect title II dif- 
fers from title I of the act in which specific amounts are appro- 
priated for administrative expenses of certain establishments and, 
also, provisions are made for the use of project allotments for ad- 
ministrative expenses within certain restrictions and limitations. 
See section 3 of the act. Since in the one act specific provisions are 
made for administrative expenses in connection with the expendi- 
ture of funds appropriated under title I and no such provisions are 
made with respect to the expenditure of the funds authorized to be 
allotted under section 201 (c) of title II thereof, it must be assumed 
that it was not the intent of the Congress to authorize allotments 
for administrative expenses to Federal agencies to which allotments 
are authorized to be made for construction projects in connection 
with the Public Works program under title II. Therefore, your 
question 1 must be answered in the negative. 

Your second question is not for determination by this office. How- 
ever, it may be suggested that while obviously there may be in- 
creased administrative costs incident to the administration of the 
construction projects for which allotments are authorized to be made 
under section 201 (c), it is)not unreasonable to assume that such 
costs as cannot properly be charged to the construction project allot- 
ment as being directly incident to the prosecution of the project were 
intended to be absorbed by the agency under the regular appropria- 
tions made for its administrative expenses, In this connection there 
is for consideration section 46, title V, U. S. C., which prohibits the 
employment of personal services at the seat of Government, under 
any appropriation made for any specific or general purpose, unless 
such employment is authorized and payment therefor provided in 
the law granting the appropriation. The only provision made in 
title II of the said act of June 21, 1938, for payment for personal 
services at the seat of Government is that made in section 201 (f) 
thereof. 


(A-95837) 


CONTRACTS—DAMAGES—EXTRA WORK AND EXPENSE CAUSED BY 
DELAYS OF ANOTHER CONTRACTOR—GOVERNMENT LIABILITY 


Where a contract providing for liquidated damages in case of delay in the deliv- 
ery and installation of an elevator, and for the proper care and protection 
of all materials delivered and work performed until completion and final 
acceptance, also provides for an extension of time for contract performance 
in the event of unavoidable delays, without further agreement, either ex- 
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press or implied, for compensating the contractor for damages resulting 
therefrom, and the contract price has been paid for substantial performance 
within the required period, payment is not authorized for extra work and 
expense in reconditioning and replacing a part of the material involved 
occasioned by rusting and corroding during a period of suspension from 
work caused by a labor dispute arising under the coincident building con- 
struction contract of another contractor nor are there present such ele- 
ments of equity as to justify reporting the matter to the Congress under the 
act of April 10, 1928, 45 Stat. 413. 


Acting Comptroller General Elliott to Westinghouse Electric Elevator Com- 
pany, July 23, 1938: 


Your letter of May 20, 1938, requests review of settlement dated 
April 20, 1938, which disallowed your claim for $10,038.56, represent- 
ing an amount alleged to be due for extra work and expense incurred 
in reconditioning and replacing certain elevator equipment delivered 
and installed in the post office and courthouse building, Pittsburgh, 
Pa., under contract No. Tlsa-2750, dated December 24, 1931. 

Under the terms of the contract it was agreed that you would fur- 
nish all labor and materials, and perform all work required for in- 
stalling a complete elevator plant in the aforesaid building, the work 
to be completed coincident with the completion of construction of said 
building by another contractor. In the event of delay in complet- 
ing the work, liquidated damages were to be assessed at the rate of 
$250 per day unless the delay was due to unforeseeable causes be- 
yond your control and without your fault or negligence, including, 
but not restricted to, acts of the Government and strikes. Also, the 
following articles of the contract and paragraphs of the specifications 
provided : 


ARTICLE 10. Permits and care of work.—The contractor shall * * * be 
responsible for the proper care and protection of all materials delivered and 
work performed until completion and final acceptance. 

19, PROTECTION AND DAMAGES.—AIl work contemplated in this specification 
and all work in connection therewith or in place or furnished under other con- 
tracts must be properly protected. 

ArRrTicLte 16 (c). All material and work covered by partial payments made 
shall thereupon become the sole property of the Government, but this provision 
shall not be construed as relieving the contractor from the sole responsibility 
for the care and protection of materials and work upon which payments have 
been made or the restoration of any damaged work, or as a waiver of the 
right of the Government to require the fulfillment of all of the terms of the 
contract. 

15. Vistr To THE SITE orn BUILDING.—Bidders are requested to visit the site 
or the building, compare the specifications with the work in place, and inform 
themselves as to all the conditions, and failure to do so will in no way relieve 
the successful bidder from the necessity of furnishing any materials or per- 
forming any labor that may be required to complete the work in accordance 
with the true intent and meaning of the specifications without additional cost 
to the Government. 

47. Spectan Norice.—Bidders are required to fully inform themselves of the 
conditions relating to construction and labor under which work is now being 
or is to be performed at the building, and the contractor must employ such 
methods and means in the carrying out of this work as will not cause any 
interruption or interference with any other contractor. 


In consideration of your undertaking the Government agreed to 
pay you the sum of $303,930, subject to increase or decrease due to 
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changes authorized therein, and further subject to a deduction of 
$250 per day as liquidated damages for delays not excusable under 
the contract. 

It appears that work under your contract was proceeding con- 
currently with that of the general contractors erecting the building 
and installing the mail handling equipment but that on May 22, 1933, 
performance thereunder was interrupted due to a strike called on 
account of a jurisdictional dispute as to which particular type of 
skilled mechanics should install the mail handling equipment. While 
the record shows that this labor dispute did not arise from work 
to be performed under your contract, it does appear that the elevator 
erectors employed by you were forced to withdraw from the project, 
thereby causing suspension of the work for a period of several months 
while the strike continued in force. As a result of this suspension, 
a large part of the metal work, equipment, and material theretofore 
delivered and/or installed by you deteriorated by rusting and corrod- 
ing due to improper ventilation and dampness from lack of heat. 
The Government required you to clean, recondition, and replace the 
damaged material as a result of which you have filed the present 
claim for the expenses thus incurred. You have been paid the agreed 
contract price, and since the work was substantially completed prior 
to the date of completion of the superstructure, there was no delay 
in completing the work, within the meaning of the contract. 

It was your stipulated legal duty to perform the contract within 
the time agreed upon, and, during performance, to protect the work 
properly. The Government bound itself to extend the contract 
period of performance in the event of unavoidable delays, and, upon 
completion, to pay you the agreed contract price. This was the 
extent of the Government’s undertaking. The Government neither 
expressly nor impliedly agreed to compensate you for damages re- 
sulting from unforeseeable delays, but limited its liability for such 
delays to extending the time for performance. The courts have 
held that where a contract expressly provides for a possible delay 
in performance and for the granting of an extension of time in 
the event of delay, the contractor is not entitled to damages caused 
by such delay. See Crook v. United States, 270 U. S, 4. In that 
case the contract involved the installation of heating plants in build- 
ings to be erected for the Government by other contractors but made 
no reference to delays by the Government except as grounds for time 
extensions to the contractor. In holding that the contractor was 
not entitled to extra cost due to delays in completing the buildings 
by the other contractors, the court said (p. 6) : 

The Government did fix the time very strictly for the contractor. * * * 
Liquidated damages are fixed for his delays. But the only reference to delays 


on the Government side is in the agreement that if caused by its acts they 
will be regarded as unavoidable, which though probably inserted primarily for 
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the contractor’s benefit as a ground for extension of time, is not without a 
bearing on what the contract bound the Government to do. Delays by the 
building contractors were unavoidable from the point of view of both parties 
to the contract in suit. * * * Weare of opinion that the failure to exclude 
the present claim was due to the fact that the whole frame of the contract 
was understood to shut it out, although in some cases the Government’s law- 
yers have been more careful. Wood v. United States, 258 U. 8. 120. The 
plaintiff's time was extended, and it was paid the full contract price. In our 
opinion it is entitled to nothing more. 


In Day v. United States, 245 U. S. 159, involving a somewhat 
analogous principle, it was stated that the contract contemplated, 
in terms, that the contractor might be delayed in completing the 
work by certain causes and provided that, in that event, the time 
for completion would be extended. The court allowed no other 
relief. See in this connection, also, Lange & Bergstrom v. United 
States, 61 Ct. Cls. 666; G. & H. Heating Co. v. United States, 63 id. 
164; Carroll et al. v. United States, 68 id. 500; and Mittry et al. v. 
United States, 73 id. 341. In Aélantic, Gulf, etc., Co. v. Philippine 
Lélands, 219 U. 8. 17, it was stated that— 

* * * Whatever the Government had not promised to pay for the con- 
tractor had to do in order to offer the completed work which it had agreed to 
furnish. © S 

In the Mitiry case, supra, it was held in connection with a contract 
containing provisions similar to those applicable here, that the Gov- 
ernment was not liable for damages to the plaintiff’s work caused 
by other contractors, it being the plaintiff’s duty to make delivery 
in a “complete and perfect state” and until delivery was so made 
responsibility for proper care and protection of the work was that 
of the plaintiff. And in the Heating Company case, supra, involving 
a contract, the performance of which was dependent upon the work 
of other contractors, and which provided that the bidder should 
examine the site and inform himself thoroughly as to actual condi- 
tions, the court held that the Government was not liable for delays 
caused by other contractors, stating that (p. 170): 

The delays complained of were beyond the control of the Government, and it 
can not be implied from the provisions of the contract that the Government is 
bound for any excess wages and superintendent charges which the plaintiff had 
to pay by reason of delays which the Government could not control and which 
the plaintiff must have contemplated as being possible when it executed the con- 
tract, since the contract provided that bidders should examine the site of the 
proposed work and inform themselves thoroughly of actual conditions. We 
think that the petition of the plaintiff must be dismissed as to the item of 
$4,272.20. 

The foregoing decisions, and others, which might be cited, show that 
the law requires parties to do what they have stipulated in their 
contracts to do. If unexpected impediments be in the way and a loss 
must ensue, the law leaves the loss where the contract has placed it. 
If the parties have not stipulated for a dispensation, the law gives 
none. It does not allow a contract fairly made to be annulled, and 
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it does not permit to be interpolated what the parties themselves have 
not stipulated. Dermott v. Jones, 2 Wall. 1. 

In reconditioning and replacing the elevator equipment in question 
you did no more than the contract required you to do. The Govern- 
ment has paid you in accordance with its agreement; consequently 
there is no legal basis which would justify this office in allowing you 
any additional amount. Nor does the claim possess such equity as to 
justify action under the act of April 10, 1928, 45 Stat. 413. 

The settlement disallowing the claim is sustained. 


(A-95838) 


FEDERAL PRISON-MADE GOODS—PURCHASES OF SIMILAR ITEMS 
COMMERCIALLY—GOVERNMENT LIABILITY 


Payment is not authorized from regular, as distinguished from emergency 
relief, funds, for a commercial purchase of wiping cloths in the absence of a 
showing that the cloths could not have been procured from the Federal 
Prison Industries, Inc., from which corporation all articles and materials so 
available are required by statute to be purchased. 


Acting Comptroller General Elliott to Maj. I. V. Todd, United States Army, 
July 23, 1938: 


There was received your letter of June 1, 1938, as follows: 


1. The inclosed voucher has been submitted to the undersigned disbursing 
officer for payment. A doubt is entertained as to whether same is authorized 
for payment, for the following reason: 

Purchase Order No. 16-228 includes an item for 100 lbs. Wiping Rags, the 
kind not specified. 


2. A Memorandum to Procurement Officers, No. F-34-1, from the National 
Park Service, dated February 21, 1938, states that it is not necessary to obtain 
clearance for the purchase of second hand wiping rags for purchases from 
commercial market sources. The item, “wiping cloth material,” is listed in the 
Federal Prison Industries, Schedule of Products, with the following information : 

“We now manufacture wiping cloth material as listed below to take the 
place of second hand wiping rags.” 

3. An advance decision is requested. 

The voucher submitted is in the amount of $24.49 and covers a 
purchase made May 23, 1938, from Motor Equipment Co. of Altus, 
Oklahoma, which purchase included, among other items, 100 pounds 
of wiping rags at 13 cents per pound. 

The act of May 27, 1930, 46 Stat. 391, to provide for the diversi- 
fication of employment of Federal prisoners, etc., directed the At- 
torney General to establish such industries as will produce articles 
and commodities for consumption in United States penal and cor- 
rectional institutions and for sale to the departments and inde- 
pendent establishments of the Government, and section 7 of said 


act expressly provides that: 


The several Federal departments and independent establishments and all 
other Government institutions of the United States shall purchase at not to 
exceed current market prices, such products of the industries herein authorized 
to be carried on as meet their requirements and as may be available and are 
authorized by the appropriations from which such purchases are made. * * * 
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The act of June 23, 1934, 48 Stat. 1211, provided for the creation 
of a corporation to be known as Federal Prison Industries, and 
section 3 thereof provided: 

The President shall transfer to said corporation the duty of determining in 
what manner and to what extent industrial operations shall be carried on in 
Federal. penal and correctional institutions and may transfer to said corpora- 
tion any part or all of the other powers and duties now vested in the Attorney 
General or any other officer or employee of the United States by said Act of 
May 27, 1930. * * * 

In view of these provisions of the statutes, of which all persons 
are chargeable with notice, there is no authority of law for any 
Government agency using a regular, as distinguished from an emer- 
gency, appropriation to purchase from any other source articles or 
materials which are available for purchase from the Federal Prison 
Industries, Inc., pursuant to such statutes, and purchases contrary 
to such provisions of law may not be recognized as creating any 
obligation on the part of the Government to pay therefor from such 
appropriated funds. See in this connection Consolidated Supply Co. 
v. United States, 59.Ct. Cls. 197, wherein the court stated: 

* * * Where a statute in express language circumscribes the authority 
and power of an officer of the Government and expressly directs the manner of 
securing supplies of the character here furnished, we are not * * * au- 


thorized in holding the United States liable for a contract made in direct 
opposition to existing law. 


See, also, 8 Comp. Gen. 457; 10° id. 206; 14 Comp. Gen. 270, 748. 


As it is not established that item 2 of this purchase, covering wip- 
ing rags, could not have been procured from the Federal Prison 
Industries, Inc., and as the funds involved are regular as distin- 
guished from emergency relief funds, payment on the voucher, which 
is returned, in an amount in excess of ($24.49-$13) $11.49 is not 
authorized. 


(A-46933) 
TRANSPORTATION—LAND-GRANT—ROUTES—EQUALIZATION 


Where shipping officer routes shipment via route of equalizing carriers but not 
via route authorized in tariff naming commercial rate yielding lowest land- 
grant rate and the carriers without protest accept and move the shipment 
via the specified route, settlement will be made on basis not in excess of 
such lowest land-grant rate. 


Acting Comptroller General Elliott to the General Freight Traffic Manager, 
The Baltimore and Ohio Railroad Company, July 25, 1938: 


This office has given consideration to claim (bill 22014) submitted 
by Assistant Comptroller, The Baltimore and Ohio Railroad Com- 
pany, for transportation of crushed stone from Thornton, Illinois, to 
Louis (Clay County), Illinois, under bills of lading ER-158591/3, 
inclusive, November 30, December 1-3, 1937. 

The bills of lading show that the shipments were delivered to the 
Baltimore and Ohio Chicago Terminal Railroad with instructions 
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to forward “via B. & O. CT. R. R.—Alton R. R.—B. & O. R. R.” in 
accordance with “U. S. Government Routing Order No. ER-3828.” 

The charge for this transportation as stated on bill 22014 is in 
total amount of $592.36 computed on basis of weight as of 468,300 
pounds and combination of rates of $1.14 per 2,000 pounds from 
Thornton to Springfield, Ill., $1.89 per 2,000 pounds from Spring- 
field to Louis. The combination through rate of $2.53 per 2,000 
pounds apparently is claimed by the Assistant Comptroller as being 
the rate normally applicable via the route shown on the bills of 
lading. 

It appears, however, that under the provisions of Illinois Central 
System Tariff No. 13321-H, I. C. C. No. 10814, in effect at the time 
of these shipments, through rate of $1.13 per 2,000 pounds was avail- 
able from Thornton to Louis via route over Illinois Central Railway 
to Edgewood, Ill., thence via Baltimore & Ohio Railroad to Louis; 
and that under the provisions of the former carrier’s Division Sheet 
No. 8407—A, supplement 14, item 72, this rate would be divided 60 
percent and 40 percent to the respective carriers; the proportion (60 
percent) accruing to the Lllinois Central Railway being subject to 
deduction of 49.132 percent for land grant in connection with Gov- 
ernment traffic. On this basis the net rate would be 79.6885 cents per 
2,000 pounds and the charge thereat for 468,300 pounds would be 
$186.59. 

War Department (office of the Quartermaster General) Circular 
No. 3, February 6, 1935, shows that the Alton Railroad and Balti- 
more & Ohio Railroad had on file with the Quartermaster General 
of the Army at the time of these shipments freight land-grant 
equalization agreements— 

* * * to accept for the transportation of property shipped for account 
of the Government of the United States and for which the Government of the 
United States is lawfully entitled to reduced rates over land-grant roads, the 
lowest net rates lawfully available, as derived through deductions account 
of land-grant distance from lawful rates filed with the Interstate Commerce 
Commission or the various State commissions applying from point of origin to 
destination at time of movement. 

Concerning the interpretation of these agreements it appears that 
several years prior to these shipments the Treasury Department 
(Procurement Division, Federal Traffic Section) issued “Traffic In- 
formation Letter No. 2” of July 19, 1934, reading in part as follows: 

* * * One other point which has been raised from time to time is 
* * * whether in routing via an equalizing route, it is necessary to use 
routes authorized in tariff naming the commercial rate upon which is based 
the lowest land grant rate. It is the practice of Government shipping officers 
to use routes authorized by tariff. However, if through oversight or other 
reason a shipment is routed via equalizing carriers but via a route not au- 
thorized by tariff and carriers accept and move the shipment via the route 
specified without protest to shipper or Government they will be expected to 
protect the lowest net rate available via any other route since the agreements 


to equalize are not made contingent upon forwarding shipments via authorized 
tariff routes. 
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In this connection the Treasury Department has reported— 


In anticipation that matters of this kind might arise, Circular Letter dated 

August 10, 1984, was addressed to all land-grant equalization carriers. * 
It is a matter of record that the interpretation placed upon the comnaaen 
agreement was not contested by any carrier. To the contrary many carriers 
voluntarily stated their concurrence although only adverse comment was 
solicited. 

The Circular Letter dated August 10, 1934, is addressed “To 
Carriers’ Representatives” and reads as follows: 

There are enclosed three (3) copies of Federal Traffic Section Traffic in- 
formation Letter No. 2, in which the various paragraphs of the standard 
freight land grant equalization agreements are commented upon. 

The interpretation of the agreement form contained in this circular has 
been concurred in by the Office of the Quartermaster General, U. 8. Army, and 
represents the consensus of opinion of the traffic agencies of the Government. 
If the Government’s interpretation of your agreement does not meet with 
the full approval of your traffic officials, it will be appreciated if there will be 
brought to the attention of this office any adverse comment so that an oppor- 


tunity may be afforded to reconcile any differences of opinion which may 
exist. 


H. EB. CotLins, 
Assistant Director of Procurement. 


Presumably the circular letter dated August 10, 1934, and the in- 
closures therewith were considered by the traffic officials of the Alton 
Railroad and the Baltimore & Ohio Railroad Co., and the matter 
set forth in Traffic Information Letter No. 2, including the excerpt 
therefrom quoted herein, met with the “full approval” of such traffic 
officials since as appears from the Treasury Department’s report “the 
intepretation placed upon the equalization agreement was not con- 
tested by any carrier.” 

There is nothing here to negative the assumption that in view 
of the situation set forth herein the carriers performing the services 
here concerned are agreeable to acceptance of the amounts computed 
on basis of the “lowest net rates lawfully available, as derived 
through deductions account of land-grant distance from lawful 
rates filed with the Interstate Commerce Commission or the various 
State commissions applying from point of origin to destination at 
time of movement” and settlement of the claim per bill 22014 will 
be made accordingly. 

In order to avoid misunderstanding and resultant explanatory 
correspondence in connection with settlements upon bills submitted 
by the Assistant Comptroller, the Baltimore & Ohio Railroad Co., 
involving similar situations as they may appear, it will be appre- 
ciated if you will furnish an affirmative statement for the records 
of this office to be cited in such settlements to the effect that allow- 
ance in accordance with the quoted excerpt from Traffic Informa- 
tion Letter No. 2 is for acceptance as being in accordance with the 


terms of the freight land-grant equalization agreement of this 
carrier. 
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CONTRACTS—FINAL PAYMENTS—VINSON ACT EXCESS PROFIT RE- 
PORTS, AND GENERAL ACCOUNTING OFFICE CLAIM SIGNATURE 
REQUIREMENTS 


There is no statutory authority for the stipulation in a Navy Department per- 
centage payment contract for the manufacture of aircraft, defining the 
term “completion of the contract,” as used in section 3 of the Vinson Act 
of March 27, 1934, 48 Stat. 505, requiring a report to the Secretary of the 
Navy for excess profit, etc., determination purposes, to mean that “the con- 
tract shall be considered complete upon final payment of the sum due 
under the provisions of this contract * * *,” there being no reason to 
suppose the Congress used the term in any other than its usual sense of 
completion by the contractor of the contract work, and the administra- 
tively granted statutory authority as to the form of the report not includ- 
ing authority to modify the statutory requirement as to the time the report 
shall be made, and all final payment vouchers under contracts subject to 
the provisions of the said act should be supported by a showing that the 
contractor has filed the report required by the act. 

Invoices signed by a contractor for the full contract price, and attached to 
veuchers covering payment of only a percentage thereof then due, may 
not be accepted as supplying the deficiency as to the signature of the 
claimant in claims administratively transmitied to the General Account- 
ing Office for direct settlement without such signature, nor may such 
invoices originally submitted for amounts more than due be viewed as 
current claims for amounts which subsequently may have become due. 


Acting Comptroller General Elliott to the Secretary of the Navy, July 25, 1938: 

The Bureau of Supplies and Accounts reported by letter of Febru- 
ary 4, 1938, upon certain vouchers transmitted here for direct settle- 
ment as claims in favor of United Aircraft Corporation, Pratt and 
Whitney Aircraft Division, for amounts of retained percentage under 
contract NOs-43069, dated June 29, 1935. This office by letter of 
January 31, 1938, had returned the vouchers because there was no 
claim over the signature of the contractor as required by General 
Regulations No. 50 of this office, 5 Comp. Gen. 1058, and inquired 
whether the contractor had filed the report required by section 3 (a) 
of the act of March 27, 1934, 48 Stat. 505. The Bureau letter of 
February 4, 1938, in reply is, in part, as follows: 


The claims over the signatures of the claimant in this case were contained 
in the original invoices for 100 per cent payment submitted under the contract 
and are attached to the paid Disbursing Officer’s vouchers listed herein. 

With respect to the report required by Section 3 (a) of the Vinson Act, the 
law provides that such report be made in such form as may be prescribed by 
the Secretary of the Navy. 

The contract in question contains the following clause: 

“That for the purpose of the Vinson Act, approved March 27, 1934 (Public, 
No. 135), the contract shall be considered complete upon final payment of the 
sum due under the provisions of this contract; provided, however, that the 
obligation of the surety so far as applicable to the liability of the contractor 
for the return of excess profit under the provisions of the Act shall be limited 
(as to the Surety only) to one year from the date of final settlement under the 
foregoing provisions.” 

In view of the above clause, the report in this case is not required until the 
contract is completely paid. 


The contract was for airplane engines and spare parts in the orig- 
inal amount of $1,764,768.60, with a provision for payment of 98 per- 
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cent of the unit contract prices upon delivery and acceptance in lots 
of not less than $5,000 in value, the remaining two percent to be paid 
after the expiration of a guarantee period of six months, provided 
any reported defects had been corrected. It appears that deliveries 
were completed under the contract prior to June 30, 1937, and that 
the contractor has been paid the 98 percent specified plus about one- 
half of the retained percentages, or approximately one and three- 
quarter millions of dollars, leaving a balance of some $15,000 unpaid. 
Of the unpaid balance, vouchers certified but unsigned for amounts 
totaling some $14,000 have been transmitted to this office for direct 
settlement as claims, apparently leaving a small balance for which 
vouchers have not yet been transmitted here. 

Section 3 of the Vinson Act of March 27, 1934, 48 Stat. 505, in 
effect when the contract was made, is, in part, as follows: 


* * * That no contract shall be made by the Secretary of the Navy for the 
construction and/or manufacture of any complete naval vessel or aircraft, or 
any portion thereof, herein, heretofore, or hereafter authorized unless the con- 
tractor agrees— 

(a) To make a report, as hereinafter described, under oath, to the Secretary 
of the Navy upon the completion of the contract. 

(b) To pay into the Treasury profit, as hereinafter provided shall be deter- 
mined by the Treasury Department, in excess of 10 per centum of the total 
contract price, such amount to become the property of the United States: Pro- 
vided, That if such amount is not voluntarily. paid the Secretary of the Treasury 
may collect the same under the usual methods employed under the internal 
revenue laws to collect Federal income taxes. 


* * * * * * * 


The report shall be in form prescribed by the Secretary of the Navy and shall 
state the total contract price, the cost of performing the contract, the net income, 
and the per centum such net income bears the contract price. A copy of such 
report shall be transmitted to the Secretary of the Treasury for consideration 
in connection with the Federal income tax returns of the contractor for the 
taxable year or years concerned. 

The method of ascertaining the amount of excess profit to be paid into the 
Treasury shall be determined by the Secretary of the Treasury in agreement 
with the Secretary of the Navy and made available to the public. * * 


Article 36 of the contract here in question provides, in part: 


Excess profit—The contractor hereby agrees: 

(a) To make a report, under oath, to the Secretary of the Navy, upon comple- 
tion of this contract, in such form as may be prescribed by the Secretary of the 
Navy, including a statement of the total contract price, the cost of performing 


the contract, the net income, and the per centum such net income bears to the 
contract price. _ 


* * * * * * * 
(g) That for the purpose of the Vinson Act, approved March 27, 1934 (Public, 
No. 135), the contract shall be considered complete —e final payment of the 
sum due under the provisions of this contract * * 

The stipulation in said article 36 (a) of the contract that a report 
would be made upon completion of the contract is in conformity with 
the statutory requirement in section 3 (a) of the Vinson Act, supra, 
but there appears no statutory authority for the stipulation in article 
36 (g) apparently purporting in effect to define the statutory meaning 
of the term “completion of the contract” as used in section 3 (a) of the 
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act. The said ‘section 3 (a) required the contractor to agree to make 
the report upon “completion of the contract,” and the contractor so 
agreed. There appears no reason to suppose that the Congress used 
the term “completion of the contract” in any other than its usual sense 
of completion by the contractor of the contract work, whereupon the 
cost of performance could be ascertained. The statute provides that 
the report “shall be in form prescribed by the Secretary of the Navy,” 
but, obviously, authority to prescribe the “form” of the report may not 
be expanded into authority, by agreement or otherwise, to modify the 
statutory requirement as to the time the report shall be made. The 
two matters are clearly distinct. 

It is noted in this connection that the contract stipulation here 
involved is that “The contractor hereby agrees * * * That for 
the purpose of the Vinson Act * * * the contract shall be con- 
sidered complete upon final payment of the sum due under the provi- 
sions of this contract * * *.” Just what was intended by this is 
not clear. It does not say that both parties or that the Government 
agrees to the definition, but only that the “contractor” agrees. Agrees 
to what? Toa definition of the “Vinson Act.” But the “Vinson Act” 
was not mentioned in the preceding stipulations, and, while such 
stipulations were those required by the Vinson Act, there was no 
reference therein to that act, and thus, in any event, it is only by 
indirection or questionable interpretation that the absolute stipulation 
in article 36 (a) of the contract to make the report upon the comple- 
tion of the contract may be viewed as affected by article 36 (g) of the 
contract, not purporting to define the terms of article 36 (a), but 
purporting to define the terms of the “Vinson Act.” However these 
matters may be, it is certain that a statute may not be modified by 
contract, and to the extent that the contractual provision in question 
is at variance with the statutory requirement there was no authority 
for its incorporaion in the contract, and to that extent it may not be 
taken as binding the United States. It has been accepted heretofore 
that no consideration of final payment voucher is in order until after 
the appropriate administrative officials have made a determination 
“that the contract has been completed.” Globe Indemnity Co. v. 
United States, 291 U. S. 476, 483. 

The view that the term “completion of the contract” in section 3 (a) 
of the Vinson Act was intended in the usual sense of completion of 
the contract work by the contractor is supported by section 3 (b) of 
the act as amended by the act of June 25, 1936, 49 Stat. 1926, to read 
as follows: 
Sec. 3. (b) To pay into the Treasury profit, as hereinafter provided shall be 
determined by the Treasury Department, in excess of 10 per centum of the 
total contract prices, of such contracts within the scope of this section as are 
completed by the particular contracting party within the income taxable year, 


such amount to become the property of the United States, but the surety under 
such contracts shall not be liable for the payment of such excess profit : Provided, 
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That if there is a net loss on all such contracts or subcontracts completed by 
the particular contractor or subcontractor within any income taxable year, such 
net loss shall be allowed as a credit in determining the excess profit, if any, for 
the next succeeding income taxable year: Provided further, That if such amount 
is not voluntarily paid the Secretary of the Treasury shall collect the same 
under the usual methods employed under the internal-revenue laws to collect 
Federal income taxes: Provided further, That all provisions of law (including 
penalties) applicable with respect to the taxes imposed by Title 1 of the Revenue 
Act of 1934, and not inconsistent with this section, shall be applicable with re- 
spect to the assessment, collection, or payment of excess profits to the Treasury 
as provided by this section, and to refunds by the Treasury of overpayments of 
excess profits into the Treasury: And provided further, That this section shall 
not apply to contracts or subcontracts for scientific equipment used for com- 
munication, target detection, navigation, and fire control as may be so desig- 
nated by the Secretary of the Navy, and the Secretary of the Navy shall report 
annually to the Congress the names of such contractors and subcontractors af- 
fected by this provision, together with the applicable contracts and the amounts 
thereof: And provided further, That the income-taxable years shall be such tax- 
able years beginning after December 31, 1985, except that the above provisos 
relating to the assessment, collection, payment, or refunding of excess profit to 
or by the Treasury shall be retroactive to March 27, 1934. 


By this section as thus amended contractors may in effect combine 
all such Navy contracts completed within an income-taxable year for 
the purpose of determining the net income in excess of 10 percent to 
be paid into the Treasury, instead of being liable for such excess in- 
come on individual contracts irrespective of losses or of net income less 
than 10 percent on other such contracts completed the same year. 
While this amendment was not enacted until after the present contract 
was made, the amendment was made retroactively effective in this re- 
spect to contracts completed in any income taxable year beginning 
after December 31, 1935, which would include the present contract. 
The said section 8 (b) as thus amended uses the wording “of such 
contracts * * * as are completed by the particular contracting 
party within the income taxable year * * *.” That is, the matter 
is governed by the time the particular contracting party completes 
the contract work, and not by the time, possibly much later, when final 
payment is made by the Government. Section 3 (a) as to the time 
of making the report by the contractor “upon the completion of the 
contract” was not amended, but as the making of such reports under 
section 3 (a) is a preliminary to the assessment and collection of any 
excess profit under section 3 (b), it seems clear that the term “comple- 
tion of the contract” as used in the original and unamended section 
3 (a) as governing the time for making the reports is synonymous with 
“Contracts * * * completed by the particular contracting party” 
as used in the amended section 3 (b). That is to say, under the terms 
of the statute the time for making the report under section 3 (a) is 
governed by the time of completion of the contract work by a contrac- 
tor, the same as under section 3 (b), aud not by the time the contractor 
receives final payment. 

This view is further supported by the definition of “Completion of 
contract” contained in the regulations under said section 3 of the 
Vinson Act promulgated by Treasury Decision 4723, approved by the 
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Secretary of the Treasury on December 31, 1936, and by the Secretary 
of the Navy on January 6, 1937. Article 5 (a) of such regulations 
is as follows: 





Completion of contract defined.—The method of ascertaining the amount of 
excess profit in respect of a contract or subcontract coming within the scope of 
the Act depends upon the date of completion of the contract or subcontract 
(i. e., whether the contract or subcontract was completed prior to the contract- 
ing party’s first income-taxable year beginning after December 31, 1985, or was 
completed within or subsequent to such income-taxable year). With the excep- 
tion of those contracts which provide a method for determining the date of 
completion, the date of delivery of the vessel, aircraft, or portion thereof covered 
by the contract or subcontract shall be considered the date of completion of the 
contract or subcontract unless otherwise determined by the Secretary of the 
Navy and the Secretary of the Treasury or their duly authorized representatives. 
As to a refund in case of adjustment due to subsequently incurred additional 
costs, see article 19 of these regulations, If a contract or subcontract is at any 
time cancelled or terminated, it is completed at the time of the cancellation or 
termination. 

Thus, the administrative regulations under the act define “comple- 
tion of the contract” for the purposes of the legislation as meaning 
primarily “the date of delivery of the vessel, aircraft, or portion 
thereof covered by the contract or subcontract,” which is generally 
tantamount to completion by the contractor of the contract work. 
Regulations no more than contracts may modify a statute, but where, 
as here, the regulations appear to set forth the correct interpretation 
of the statutory purpose, there would be no authority to vary that 
purpose by contract or by an administrative determination otherwise 
in individual cases. That is, if the term “upon completion of the 
contract” in section 3 (a) means upon completion by the contractor of 
the contract work, then no administrative action is authorized which 
purports to extend the time for making the report to a later and 
different date or which puts the obligation on a different basis, and 
any purported agreement or administrative determination to such 
effect must be viewed as invalid because contrary to the statute. See 
by analogy Globe Indemnity Co. v. United States, 291 U.S. 476, 483. 

By the terms of the statute the contractor must agree to make 
the report upon the completion of the contract, that is, as held herein, 
upon the completion of the contract work. This agreement is in- 
cluded as a part of the contract and becomes one of the contractor’s 
obligations thereunder and a condition to final payment. The stat- 
ute makes no provision for a separate enforcement of this obliga- 
tion, as it does the obligation required by section 3 (b) to pay excess 
profit into the Treasury. If final payment should be made before 
the report is filed a contractor might delay indefinitely in making 
such report, or wholly defeat such stipulation by failing to claim 
some small balance due; or, under a contract like the present one, 
by failing to correct some small defect to ripen its right to final 
payment. This, of course, was not contemplated by the statute. As 
the statute requires an agreement by the contractor to make a report 
upon completion of the contract, and as this is a part of the con- 
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tractual obligation without other means of enforcement, it would 
appear clearly intended as a part of the performance by the con- 
tractor of the contract proper, and thus a condition precedent to any 
right to final payment. 

General Regulations No. 50 of this office provide that claims will 
not be considered unless presented in writing over the bona fide 
signature of the claimant. The vouchers in the present case trans- 
mitted here for direct settlement as claims are not signed by the 
contractor, but it is pointed out that invoices signed by the con- 
tractor were attached to vouchers covering payment of 98 percent 
of the contract price upon delivery of the articles, and that such 
invoices were for the full contract price. This may not be accepted 
as a compliance with General Regulations No. 50. When the origi- 
nal invoices were presented the full prices of the articles were not 
due and payable. Under the terms of the contract, 2 per centum of 
such prices was not to be paid until after 6 months, and then only 
on condition any recorded defects had been corrected. Invoices 
originally submitted for amounts more than then due may not be 
viewed as current claims for amounts which subsequently may have 
become due. The rule is a salutary one. While it may be that the 
amounts now administratively proposed for payment appear due 
the contractor on the books of the Navy Department, and that no 
part thereof has been included in prior payments, this cannot be 
known for a certainty, and where money is to be paid out the Gov- 
ernment should have the added protection of an affirmative state- 
ment by claimants of their claims. For Government officers to ini- 
tiate payments not clearly claimed as being currently due would lead 
to duplicate payments, or overpayments, or possibly further claims 
or to other abuses, and such procedure may not be sanctioned by the 
accounting officers. See also section 35, act of March 4, 1909, 35 
Stat. 1095. 

For these reasons I decide that, on the present record, no amount 
may be allowed the contractor on the vouchers in question unless 
and until claim therefor is submitted over the signature of the claim- 
ant, and then only upon a showing that the contractor has submitted 
the report required pursuant to section 3 (a) of the Vinson Act, 
supra. In all cases of contracts subject to the provisions of the said 
Vinson Act where final payment is made by Navy or other admin- 
istrative disbursing officers, the voucher should be supported by a 
showing that the contractor has filed the report required pursuant 
to section 3 (a) of the act. 

A copy of this decision will be transmitted to the Secretary of 
the Treasury for his information and such action as may be deemed 
appropriate under section 3 (b) of the act, swpra, toward assessing 
and collecting any excess profit due the United States from the 

United Aircraft Company by reason of the said contract. 
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(A-96645) 


APPROPRIATIONS—LIMITATIONS—EMPLOYEE CITIZENSHIP REQUIRE- 
MENTS—CITIZENSHIP, ETC., DETERMINATIONS 


It is not within the province of the General Accounting Office to determine 
whether an individual employee is or is not a citizen, or whether in a 
particular case declaration of intention and subsequent honorable discharge 
from the United States military service constituted on April 27, 1938—the 
date of the act making appropriations for the State, Justice, Commerce, and 
Labor Departments for the fiscal year 1939, in which one of the several 
appropriation act citizenship restrictions on compensation payments ap- 
pears—a valid declaration, or that he owed allegiance to the United States 
within the meaning of the said act, but in the absence of a decision by 
competent authority that the individual concerned met the statutory re- 
quirements, prior to July 1, 1938, as there set forth, salary payment may 
not be made during the fiscal year 1939 until such time as he becomes a 
citizen. 
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Acting Comptroller General Elliott to the Secretary of Commerce, July 26, 
1938 


Your letter of July 13, 1938, is as follows: 


Section 3 of the act approved April 27, 1938, Public, No. 495, 75th Congress, 
making appropriations for the Departments of State, Justice, Commerce, and 
Labor for the fiscal year ending June 30, 1939, contains the following language: 

“No part of any appropriation contained in this act or authorized hereby 
to be expended shall be used to pay the compensation of any officer or employee 
of the Government of the United States, or of any agency the majority of the 
stock of which is owned by the Government of the United States, whose post 
of duty is in continental United States unless such officer or employee is a 
citizen of the United States or a person in the service of the United States 
on the date of the approval of this act who being eligible for citizenship has 
filed a declaration of intention to become a citizen or who owes allegiance to 
the United States: * * 

A question has arisen aie the application of the quoted section of 
the act to an employee of the Lighthouse Service of this Department. 

Mr. Michael Loghan, who was born in Ireland, was employed as a laborer 
at the general depot, third district, Staten Island, New York, from December 
1, 1910, to October 31, 1912; as fireman from November 1, 1912, to February 
28, 1913; and since March 1, 1913, has been employed continuously as a chauffeur. 

An investigation to determine whether Mr. Loghan’s separation from the 
service would be necessitated on July 1, 1938, by the inhibition of section 
3 of the act, supra, revealed the following facts:, 

Mr. Loghan executed a declaration of intention to become a citizen of the 
United States on September 11, 1903, at Lowell, Massachusetts. He enlisted 
in the United States Army on September 12, 1903, and served until September 
12, 1906, when he was honorably discharged. He has never taken any further 
formal action toward the acquisition of citizenship. Mr. Loghan states that 
when he was discharged from the Army he was given to understand that he 
was a citizen by reason of his declaration of intention and honorable dis- 
charge from the Army, and that for many years he has been permitted to 
vote on presentation of these two papers. His failure to complete the process 
necessary to acquire citizenship was because of misunderstanding and mis- 
information, and he will take immediate action to obtain the final certificate 
of citizenship as soon as possible. 

The question as to whether Mr. Loghan may be retained in the service in a 
post of duty in continental United States and paid from funds appropriated by 
the act of April 27, 1938, is hereby submitted for the formal decision of the Gen- 
eral Accounting Office. Mr. Loghan has been placed in a nonpay status from 
July 1, 1938, pending receipt of decision, and therefore it will be appreciated if 
action on this question may be expedited. 


It is not within the province of this office to determine in this or any 
other case whether an individual employee is or is not a citizen or 
whether in this case declaration of intention and subsequent honorable 
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discharge from the military service constituted on April 27, 1938, the 
date of the act in which the citizenship restriction appears in this 
instance, a valid declaration to become a citizen or that he owed 
allegiance to the United States. Decision of June 23, 1938, A-95777, 
17 Comp. Gen. 1104. See in this connection sections 388 and 389, title 
8, U. S. Code. 

In the absence of a decision by competent authority either that 
Mr. Loghan’s declaration of intention coupled with his military serv- 
ice was equivalent to a declaration to become a citizen which remained 
in force on April 27, 1938, or that he was a citizen on or prior to 
July 1, 1938, the appropriation restriction quoted in your letter would 
preclude payment to him of salary during the fiscal year 1939, until 
such time as he becomes a citizen. 















(A-96578) 


APPROPRIATIONS—AVAILABILITY BEYOND FISCAL YEAR—PURCHASE 
AND TRANSPORTATION OF SUPPLIES IN DIFFERENT FISCAL 
YEARS—AGRICULTURAL PRODUCT DIVERSION PURCHASES 


The general rule that charges for transportation of Government supplies pur- 
chased f. 0. b. point of shipment are not chargeable to the appropriation for 
the fiscal year in which the supplies were purchased if the transportation is 
performed in a subsequent fiscal year and the contract of transportation is 
separate from the contract of purchase, is applicable to the automatical!y 
recurring fiscal year appropriations made by section 32 of the act of August 
24, 1935, 49 Stat. 774, notwithstanding the finality given by statute to.the 
determinations of the Secretary of Agriculture as to what constitutes 
diversions from the normal channels of trade for agricultural product pur- 
chase and distribution purposes, such determinations not in themselves obli- 
gating the appropriation made by the said act. 16 Comp. Gen. 843, amplified. 


— Comptroller General Elliott to the Secretary of Agriculture, July 27, 
1 . 

























Your letter of July 20, 1938, is as follows: 


On March 12, 1937 (16 Comp. Gen. 843), you rendered a decision to this Depart- 
ment in which you held that, quoting from the syllabus: 

“The general rule that charges for transportation of Government supplies 
purchased f. o. b. place of manufacture are not chargeable to the appropriation 
for the fiscal year in which the supplies were purchased if the transportation is 
performed in a subsequent fiscal year and the contract of transportation is sepa- 
rate from the contract of purchase is applicable to the automatically recurring 
oak }ear appropriations made by section 32 of the act of August 24, 1935, 49 
Stat. 774.” 

The cxigencies that gave rise to the foregoing decision have risen in more 
intensified form at the close of the fiscal year 1988 and the beginnirg of the 
fiscal year 1989 and we deem it advisable, therefore, to call your attention to 
certain matters which we feel will warrant your making an abrogation of the 
rule insofar as it relates to purchases made under the terms of section 32, 
Public, No. 320, supra, by the Federal Surplus Commodities Corporation. In 
the first place, it is to be recalled that the original language of section 32 was 
umended by section 2, Public, No. 461, 74th Congress, approved February 29, 
1936, so as to provide that “determinations by the Secretary [fof Agriculture] 
as to what constitutes diversion and what constitutes normal channels of trade 
and conmerce and what constitutes normal production for domestic consump- 
tion shall be final * * *.” The efficacy and finality of such determinations 
were recognized by you in a dec'sion of March 21, 1936, to the Secretary of 
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Agriculture (A-69552). Section 32 was amended further by Public Law No, 165, 
75th Congress approved June 28, 1987 (50 Stat. 323), so as to provide that, 
“In carrying out clause (2) of section 32, the funds appropriated by said section 
may be used for the purchase, without regard to the provisions of existing law 
covering the expenditure of public funds, of agricultural commodities and 
products thereof, and such commodities, as well as agricultural commodities and 
products thereof purchased under the preceding paragraph hereof, may be 
donated for relief purposes.” The foregoing legislation vests in the Secretary, 
as you have recognized, extensive power and discretion in the matter of making 
purchases pursuant to the terms of section 32 as amended. Despite the availa- 
bility of such broad authority, the Secretary has elected, wherever feasible, to 
utilize his authority under the terms of the legislation in such a manner as to 
secure and save the Government appropriations wherever possible. For instance, 
in making purchases of agricultural commodities for distribution through relief 
channels, wherever practicable, the Federal Surplus Commodities Corporation 
lias accepted delivery and title to the materials purchased at the place of pur- 
chase and has made shipment thereof on Government bills of ‘lading. This 
practice undoubtedly has saved the Government a great deal of money, but; 
as we read the foregoing legislative authority, it is not a practice that is 
unequivocally required. In other words, the Secretary could, if he chose, make 
determinations to be carried out by the Federal Surplus Commodities Corporation 
authorizing contracts for the purchase of commodities to be made on a delivery 
point basis. In this connection you will recall that in a decision of March 27, 
1937, to the Secretary (A-72898) you held that under the terms of clause (2) 
of section 32, as amended, where the Secretary determines and certifies that 
purchasing, processing, and distributing’ of all commodities purchased will 
accomplish the purposes of the act, there is no objection to otherwise proper 
payments from general funds of freight and processing costs. In other words, 
you ruled that in carrying out the purposes of section 32 freight and processing 
charges are not administrative expenses. .In the letter that elicited this decision 
we pointed out to you some details involved in the purchase of the commodities 
in question. 

It has now developed that during the months of May and June 1938 the Secre- 
tary of Agriculture determined that the purchase and distribution for relief 
purposes of Irish potatoes, butter, cabbage, dry skim milk, oranges, grapefruit 
juice, carrots, snap beans, wheat flour, cereal, truck crops, tomatoes, syrup, 
peaches, raisins, and cheese would effectuate the purposes of section 52. Pur- 
suant to such findings and determinations the Secretary directed the Federal 
Surplus Commodities Corporation to make the purchases and, where necess:ry, 
to inspect, load, process, package, store, transport, donate, and distribute the 
commodities enumerated and thus accomplish their diversion from the normal 
channels of trade and commerce. 

The corporation was able to purchase most of these commodities in the quanti- 
ties directed by the Secretary under advantageous market conditions prior to 
the first of July 1938. In order to economize on Government funds these pur- 
chases were made in the customary way, that is, at point of origin. Because of 
the volume of the purchases and the impossibility of making immediate commit- 
ments for deliveries into relief channels it was impossible to obtain complete 
delivery or to inspect, handle, package, transport, and distribute all of these 
commodities prior to the end of the fiscal year. As a result, such activities will 
have to be carried out during the fore part of the fiscal year 1989. If you find 
there is no distinction between circumstances giving rise to this letter and those 
that preceded your decision of March 12, 1937, supra, it would mean that all 
costs in connection with the purchases made during May and June would have 
to be met from: this year’s appropriation. This, in our opinion, would be a harsh 
result and one that might lead in the future to the necessity of the Secretary 
making a determination to purchase many such commodities on a delivery point 
basis. It is submitted that the amendments to section 32 cited above plus the 
obvious economies that will result from a change of your decision of March 12, 
1937, will justify you in holding that purchases made by the Federal Surplus 
Commodities Corporation are an exception to the general rule announced in this 
and other decisions (see, for instance, your decision of October 25, 1937, to the 
Secretary of Agriculture, 17 C. G. 379, and decisions cited therein). 

The determinations made by the Secretary under the terms of section 32 are 
directed to a diversion of the commodities in question from the normal channels 
of trade and commerce rather than merely to the finding that the purchase of 
such commodities without delivery, transportation, handling, inspection, or dis- 
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tribution to the needy and underfed will accomplish the purposes of the act. In 
view of this obviously required statutory interpretation, the Federal Surplus 
Commodities Corporation feels that once it has received the Secretary's direction 
to purchase commodities for diversion to relief, it is obligated by law to secure 
delivery of the commodities, to inspect, load, process, package, store, transport, 
donate, and distribute them, and to perform all of the necessary acts to insure 
diversion in fact from the normal channels of trade and commerce in the manner 
directed by the Secretary. Until these supplementary but essential activities are 
accomplished the legal obligation of the corporation which attached with the 
purchase of the commodities is not discharged. 

We trust that, in rendering a decision incident to this letter, you will take into 
serious consideration the foregoing factors and will honor the good faith of this 
Department in carrying into effect the provisions of section 32 in the most eco- 
nomical and efficient manner and will make it possible for the Federal Surplus 
Commodities Corporation to meet the supplementary expenses mentioned from 
last year’s appropriation. 

In order to facilitate your reply we are enclosing a copy of “Compilation of 
section 32, Public Law No. 320, 74th Congress, approved August 24, 1935, as 
amended, and legislation relating thereto.” You will find reference to a continua- 
tion of the Federal Surplus Commodities Corporation and its appropriation until 
June 30, 1942, in section 204, Public, No. 430, 75th Congress, approved February 
16, 1988. Inasmuch as action on several shipments will be held up pending your 
reply, we shall appreciate the courtesy of expedited attention. 


Except as to detail, the argument set forth therein is the same as 
that submitted in letter of April 17, 1937, which was considered. in 
decision of May 3, 1937, A-83862, in which it was stated: 

* * * It is the established rule that transportation costs when not included 
in the purchase price are chargeable to the appropriation for the fiscal year in 
which the contract for the transportation is made rather than the appropriation 
for the fiscal-year in which the goods are purchased. It is not apparent how 
such a rule would in any way interfere with the diversion program, as it would 
not change in any respect the cost of the transportation but merely the appro- 
priation to which the cost is to be charged. In this connection, your submission 
acknowledges that the appropriaticns for the fiscal years 1936 and 1937 have 
been in excess of the program requirements so that obviously there were, and are, 
available funds to defray transportation cost irrespective of whether the purchase 
be in one fiscal year and the purchased commodities transported in the following 
fiscal year. 

It is fundamental that, in the absence of statutory authority to the contrary, 
an appropriation for a particular fiscal year ceases to be available for obligating 
after June 30 of that fiscal year. And clearly a contract for the purchase of a 
commodity f. o. b. point of shipment is not a contract “properly made” for the 
transportation of the commodity within the purview of section 3690, Revised 
Statutes. 

See, also, 16 Comp. Gen. 848. 

The appropriation here involved is a fiscal year appropriation. 
Under present law it is automatically recurring and becomes available 
immediately after the close of the previous fiscal year. While you 
refer to this situation as an exigency, the facts do not disclose any 
exigency. If there were no appropriation available in the year during 
which shipment was made from which transportation charges could 
be paid, the matter might be considered an exigency. That is not the 
case here, 

It is suggested in your letter that application of the general rule 
will produce a harsh result. However, the only difference between 
the result under the established rule and the result under the rule 


you are contending for is in the fiscal year appropriation to be 
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charged. The services will not cost the United States any more 
under one rule than under the other. If the appropriation for any 
year is not sufficient to carry out the program, that is a matter for 
consideration of the Congress. This office has no power to authorize 
the use of a fiscal year appropriation after the close of the year for 
which made except for the payment of obligations legally incurred 
during the year for which available. The determination of the 
Secretary of Agriculture that purchase and distribution of certain 
agricultural products constitute a diversion from the normal chan- 
nels of trade and commerce within the meaning of section 32, Pub- 
lic, No. 320, Seventy-fourth Congress, as amended, does not serve 
to obligate the appropriation made by said act. A contract for the 
purchase of the products could not obligate the appropriation for the 
transportation thereof when the transportation cost is not included 
in the purchase price. When contracted separately, purchase and 
transportation are separate and distinct obligations, and the general 
rule is for application. 

Your submission is answered accordingly. 


(A-96323) 


CIVILIAN EMPLOYEE ALSO RESERVE OFFICER ON ACTIVE DUTY 
WITH CIVILIAN CONSERVATION CORPS—DOUBLE COMPENSATION, 
MILITARY LEAVE, FURLOUGH WITHOUT PAY, AND ANNUAL LEAVE, 

STATUS 


Active duty of an Army Reserve officer with the Civilian Conservation Corps 
is not duty with troops or at field exercises, or for instruction, within the 
meaning of the military leave of absence with pay act of May 12, 1917, 
40 Stat. 72, but a civilian employee of the Government ordered with his 
consent to such active duty as an Army Reserve officer, although not 
entitled to military leave of absence with pay during such service, may be 
furloughed without pay from his civilian position for the period involved, 
the furloughing without pay, however, operating as a forfeiture of any 
accrued unused annual leave at the time of furlough. 

Where the combined rate of compensation of a civilian employee of the Govern- 

ment and active duty pay as an Army Reserve officer with the Civilian 

Conservation Corps exceeds $2,000 per annum, the dual compensation stat- 

ute of 1916, as amended, 39 Stat. 582, precludes both payments during 

the same period, even during any period the employee might be granted 
annual leave of absence with pay from his civilian position. 


Acting Comptroller General Elliott to the Governor, Farm Credit Administra- 
tion, July 28, 1938: 


Your letter of July 6, 1938, is as follows: 


On June 14, 1938, the regional manager of the Emergency Crop and Feed Loan 
Office at Memphis, Tennessee, requested that a six months’ furlough without 
pay be granted to an employee of that office, namely, Mr. William B. Riley, Jr., 
for the reason that Mr. Riley was ordered to report for duty with the Civilian 
Conservation Corps at Camp Beauregard, Alexandria, Louisiana, effective on 
June 21, 1988, as First Lieutenant, Officers’ Reserve Corps. 

Mr. Riley was appointed as an under clerk at $1,200, HO-3 in the Emergency 
Crop and Feed Loan Office at Memphis on February 3, 1938. Refore receiving 
his appointment with the Memphis office, Mr. Riley had served as a first lieutenant 
in the Civilian Conservation Corps, with headquarters at Fort Oglethorpe, 
Georgia, for approximately four years (from June 1933 to May 1937). 
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We suggested to the regional manager of the Memphis office, in response to 
his request of June 14, 1938, that Mr. Riley take his annual leave as far as 
possible prior to June 21, 1988, the date he reported for duty with the Civilian 
Conservation Corps, and stated that on his return to duty with the Memphis 
office we would endeavor to obtain for Mr. Riley any accrued leave not used 
prior to June 21. We stated further that we had approved the request for six 
months’ furlough without pay for Mr. Riley, effective on June 21, 1938. 

This furlough without pay was granted until such time as we could submit 
to you the following two questions: 

(1) May Mr. Riley be carried in a furlough without pay status while he is 
in an active duty status with the Civilian Conservation Corps without violating 
the dual compensation laws? If your answer is in the negative this office will 
amend the furlough action and terminate Mr. Riley’s services effective at the 
close of business on June 20, 1988. 

(2) If the dual compensation laws would not be violated by carrying Mr. 
Riley in a furlough without pay status while he is in an active duty status 
with the Civilian Conservation Corps may any unused leave to his credit on 
June 21 be carried forward until his return to active duty with the Emergency 
Crop and Feed Loan Office at Memphis, Tennessee, or must this unused leave 
be forfeited? Mr. Riley had to his credit, on June 21, 1938, unused annual leave 
in the amount of 4 days and 3 hours, and unused sick leave in the amount of 
1 day, 5 hours, and 15 minutes. 

It is understood that a reserve officer's acceptance of a call of this kind is 
entirely voluntary on his part. However, in view of the temporary nature of 
the assignment and its important governmental purpose, it is hoped that you 
may find it possible to rule that Mr, Riley may be carried on furlough without 
pay, and that the leave regulations, which prohibit the granting of leave without 
pay until after all accrued annual leave has been taken, do not apply to a case 
of this kind. 

Your answers to the above questions will be very much appreciated. 


Section 6 of the act of June 28, 1937, 50 Stat. 320, establishing the 
Civilian Conservation Corps, provides as follows: 


The President may order Reserve officers of the Army and officers of the 
Naval and Marine Reserves and warrant officers of the Coast Guard to active 
duty with the corps under the provisions of section 87a of the National Defense 
Act and the act of February 28, 1925, respectively. 


Section 37a of the National Defense Act, as amended by the act of 
June 4, 1920, 41 Stat. 776, provides as follows: 


Reserve officers on actire duty.—To the extent provided for from time to 
time by appropriations for this specific purpose, the President may order Reserve 
officers to active duty at any time and for any period: but except in time of a 
national emergency expressly declared by Congress, no Reserve officer shall be 
employed on active duty for more than fifteen days in any calendar year without 
his own consent. A Reserve officer shall not be entitled to pay and allowances 
except when on active duty. When on active duty he shall receive the same 
pay and allowances as an officer of the Regular Army of the same grade and 
length of active service, and mileage from his home to his first station and from 
his last station to his home, but shall not be entitled to retirement or retired 
pay. 


The act of May 12, 1917, 40 Stat. 72, provides as follows: 


That all officers and employees of the United States or of the District of 
Columbia who shall be members of the Officers’ Reserve Corps shall be entitled 
to leave of absence from their respective duties, without loss of pay, time, o* 
efficiency rating, on ali days during which they shall be ordered to duty wits 
troops or at field exercises, or for instruction, for periods not to exceed fifteen 
days in any one calendar year. 


Section 6 of the act of May 10, 1916, 39 Stat. 120, as amended 
August 29, 1916, 39 Stat. 582, provides in part as follows: 


That unless otherwise specially authorized by law, no money appropriated by 
this or any other Act shall be available for payment to any person receiving 
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more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum, but this shall not apply to retired officers or enlisted 
men cf the Army, Navy, Marine Corps, or Coast Guard, or to officers and en- 
listed men of the Organized Militia and Naval Militia in the several States. 
Territories, and the District of Columbia: * * * 


The statute first quoted specifically authorizes the President to 
order Reserve officers of the Army to active duty with the Civilian 
Conservation Corps under the provisions of the second statute quoted, 
under which there is no limitation on the time the President may 
order such Reserve officers to active duty with their consent. Active 
duty of a Reserve officer of the Army with the Civilian Conservation 
Corps is not duty with troops or at field exercises or for instruction 
and does not come within the terms of the third statute quoted. 
Accordingly, a civilian employee of the Government who is ordered 
with his consent to active duty with the Civilian Conservation Corps 
as a Reserve officer is not entitled to the benefits of said statute, that 
is, he is not entitled to military leave of absence with pay. 

However, as the act establishing the Civilian Conservation Corps 
authorizes the President to order Reserve officers to active duty with 
the corps, including civilian officers and employees, and also author- 
izes the President to utilize the services of such departments or 
agencies of the Government as he may deem necessary to carry out 
the purposes of the act (see secs. 12 and 13), it is reasonable to con- 
clude that a civilian employee may, within the discretion of the ad- 
ministrative office concerned, be furloughed without pay from his 
civilian position during the period he is on active duty with the 
Civilian Conservation Corps as a member of the Officers’ Reserve 
Corps of the Army. Question (1) is answered in the affirmative. If 
the combined rate of compensation in the civilian position and active 
duty pay as a Reserve officer exceeds $2,000 per annum, as in the 
instant case, the dual compensation statute of 1916, swpra, would pre- 
clude both payments during the same period, even during any period 
the employee might be granted annual leave of absence with pay from 
his civilian position. 

Section 9. of the uniform annual leave regulations provides as fol- 
lows: 
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Leave without pay shall not be granted until all accumulated leave and cur- 
rent leave allowable under these regulations is exhausted, except that employees 
injured in line of duty may take leave without pay, if desired, covering their 
absence due to such injury instead of covering such time by annual leave; and 
during absence because of such injury and while being paid by the Employees’ 
Compensation Commission, employees shall continue to earn leave, which shall, 
however, be granted only in the event of their return to actual duty. 


This regulation precludes the granting of leave or furlough with- 
out pay for any purpose with the one exception mentioned in the 
regulations until all annual leave has been exhausted. Hence, it 
would follow that, if furlough without pay be granted an employee 
to permit him to serve with the Civilian Conservation Corps on active 
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duty as a member of the Officers’ Reserve Corps of the Army, such 
furlough or leave without pay being in effect a separation from or a 
break in the service, any accrued unused annual leave at the time 
such furlough or leave is granted must be regarded as forfeited. 
Question (2) is answered accordingly. 


(A-96573) 


MEDICAL TREATMENT — EMPLOYEES’ COMPENSATION COMMISSION 
BENEFICIARIES—PAYMENTS TO FREEDMEN’S HOSPITAL 


Freedmen's Hospital being a United States hospital within the meaning of sec- 
tion 9 of the Employees’ Compensation Act of September 7, 1916, 39 Stat. 
743, as amended, 44 Stat. 772, rather than a private hospital, notwith- 
standing a part of the revenues are derived from private paying patients, 
payment by the Employees’ Compensation Commission for treatment ren- 
dered a beneficiary of the said Commission is unauthorized. 


Acting Comptroller General Elliott to the Secretary of the Interior, July 28, 
1938: 


Your letter of July 16, 1938, is as follows: 


Viola Hill was admitted to Feedmen’s Hospital May 19, 1937, to receive 
treatment for injuries sustained while doing manual work on the District of 
Columbia Works Progress Administration School Lunch Project at the Jones 
School. The Hospital services were requested by the Compensation Officer for 
the District of Columbia on special Form CA-16 and the charge therefor was 
$50.00, the patient being discharged from the Hospital on June 8, 1937. 

The U. S. Compensation Commission paid the Hospital $42.50 of this bill, but 
when called upon for the balance of $7.50 declined to make further payment, 
contending that in view of the decision of the Comptroller General of May 15, 
1935, A-54321, which was reaffirmed November 13 [30], 1935, the Commission 
was without authority to reimburse Army hospitals and other hospitals of the 
United States for hospital and medical treatment furnished emergency works 
employees. The Commission contended further that the previous payment to 
the Hospital of $42.50 was in error and requested that this payment be refunded. 

Freedmen’s Hospital is a Federal hospital which is under the jurisdiction of 
this Department, but inasmuch as it receives some of its revenue from private 
pay patients it is questionable as to whether the provisions of the above men- 
tioned decision apply to the present case and it is therefore requested that you 
ndvise this Department of the proper settlement to be made. 


The question presented by your submission is whether Freedmen’s 
Hospital is properly to be regarded as among the “United States 
* * * hospitals” within the meaning of the following portion of 
section 9 of the Employees’ Compensation Act of September 7, 1916, 
39 Stat. 743, as amended by the act of June 26, 1926, 44 Stat. 772, 
authorizing medical and hospital treatment of beneficiaries of the 
Employees’ Compensation Act under certain conditions: 

* * * Such services, appliances, and supplies shall be furnished by or 
upon the order of United States medical officers and hospitals, but where this 


is not practicable they shall be furnished by or upon the order of priv ate phy- 
sicians and hospitals designated or approved by the commission... * * 


The decisions cited in your letter on the basis of which the United 
States Employees’ Compensation Commission has refused to pay for 
the hospital services in this case are not directly in point here. They 
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involved a question whether Army and Navy hospitals might be 
reimbursed for services rendered beneficiaries of the Employees’ Com- 
pensation Commission who are entitled to such benefits under laws 
other than the Employees’ Compensation Act. 

In a decision of a former Comptroller of the Treasury dated June 
9, 1919, cited at 6 Comp. Gen. 80, holding that St. Elizabeths Hospital 
was a United States hospital within the meaning of section 9 of the 
Employees’ Compensation Act and could not be paid from the Em- 
ployees’ Compensation Fund for treatment of beneficiaries of the 
Employees’ Compensation Act, it was stated as follows: 

It seems clear from the language of this section that the use of the em- 
ployees’ compensation fund to pay for hospital services furnished injured em- 


ployees is authorized only when such services are furnished by private hospi- 


tals and where it is not practicable to have them furnished by United States 
hospitals. * * * 


A reference to sections 261-264, title 24, U. S. Code, and to the basic 
laws therein cited will show beyond any reasonable doubt that Freed- 
men’s Hospital is a United States hospital rather than a private 
hospital. Section 2038, Revised Statutes, specifically recognizes 
Freedmen’s Hospital as a governmental hospital. The act of June 
28, 1874, 18 Stat. 223, transferred the direction and control of the 
institution from the Secretary of War to the Secretary of the Inte- 
rior. The act of June 26, 1912, 37 Stat. 172, authorized admission 
of patients to Freedmen’s Hospital “on the payment of such reason- 
able charges therefor as the Secretary of the Interior shall prescribe.” 
The act of March 3, 1905, 33 Stat. 1190, authorizes the Secretary of 
the Interior to enter into contracts with the Board of Charities of 
the District of Columbia for the care and treatment in Freedmen’s 
Hospital of persons from the District of Columbia, the proceeds to 
be paid to the Secretary of the Interior to be applied for the uses 
and purposes of the hospital. The act of July 1, 1916, 29 Stat. 311, 
provides that unclaimed money left by deceased patients at Freed- 
men’s Hospital shall, after a period of three years, be deposited into 
the Treasury to the credit of Miscellaneous Receipts. Annual appro- 
priation acts for the Department of the Interior provide for the 
support of the hospital. In view of these statutory provisions, the 
fact that a part of the revenues of the hospital is derived from 
private paying patients does not constitute the hospital a private, 
rather than a governmental, institution, as you appear to suggest. 

You are advised, therefore, that on the basis of the facts stated in 
your letter, the Employees’ Compensation Commission is not author- 
ized to pay the balance of the bill for the treatment of Viola Hill, a 
beneficiary of the Employees’ Compensation Commission, and should 
be reimbursed the amount of $42.50 heretofore paid the institution. 


Pay 


Onl 


Act 
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CLASSIFICATION—REALLOCATION INCREASES—DISTRICT OF 
COLUMBIA EMPLOYEE LIMITATIONS 


Payments for reallocation increases of employees of the District of Columbia 
denied under the terms of the District of Columbia Appropriation Act for 
the fiscal year 1938, may now be paid within the limitations of section 7 
of the District of Columbia Appropriation Act for the fiscal year 1939, 52 
Stat. 192, if said reallocation increases are approved by the commissioners 
effective on or after July 1, 1938, but the salary increases so paid must be 
charged against the limitation amount specified in the latter appropriation 
act. 

Only the actual amount expended to pay the reallocation increases from the 
effective dates during the fiscal year 1989, and not the salary increases 
on the basis of the full fiscal year, need be charged to the limitation amount 
provided for reallocation increase purposes in section 7 of the District of 
Columbia Appropriation Act for the fiscal year 1939, 52 Stat. 192. 


Acting Comptroller General Elliott to the President, Board of Commissioners 
of the District of Columbia, July 28, 1938: 


Your letter of July 15, 1938, is as follows: 


The Commissioners of the District of Columbia request your decision to the 
questions hereinafter presented. 

The District of Columbia Appropriation Act for the fiscal year ended June 
30, 1938, approved June 29, 1937, provides in Section 7 as follows: 

“No part of the appropriations contained in this Act shall be used to pay 
any increase in the salary of any officer or employee by reason of the realloca- 
tion of the position of such officer or employee to a higher grade after June 30, 
1987, by the Civil Service Commission, and salaries paid accordingly shall be 
payment in full: Provided, That the foregoing limitation shall not apply to the 
reallocation of positions where the salary is- less than $2,600 per annum.” 

The District of Columbia Appropriation Act for the fiscal year ending June 
30, 1939, approved April 4, 1938, provides in Section 7 as follows: 

“Appropriations contained in this Act shall be used to pay increases in the 
salaries of officers and employees by reason of the reallocation of the position 
of any officer or employee by the Civil Service Commission: Provided, That the 
total reallocation increases under such appropriations shall not exceed $35,000: 
Provided further, That such reallocation increases shall be subject to the 
approval of the Commissioners of the District of Columbia.” 

The positions of several employees of the Government of the District of 
Columbia were reallocated by the Civil Service Commission during the fiscal 
year ended June 30, 1938, in each of which several cases the salary involved 
exceeded $2,600, and accordingly under the provisions of Section 7 of the 
District of Columbia Appropriation Act for the fiscal year 1938 the increase 
in salary resulting from the reallocation could not be paid during that fiscal 
year. However, beginning with the fiscal year 1939, under the provisions of 
Section 7 of the District Appropriation Act for this year, the reallocation in- 
creases will be paid. For your information, the several cases referred to are 
as follows: 

Stanley De Neal, Assistant Corporation Counsel, reallocated from P-3 at 
$3,300 to P-4 at $3,800, effective July 16, 1937; 

Chester Gray, Assistant Corporation Counsel, reallocated from P-5 at $4,800 
to P-6 at $5,600, effective June 16, 1988; 

Charles Gregg, employed in the Municipal Architect’s Office, reallocated from 
P-3 at $3,200 to P-4 at $3,800, effective April 16, 1938; 

George M. Roberts, Superintendent of Weights, Measures, and Markets, reallo- 
cated from CAF-10 at $3,700 to CAF-11 at $3,800, effective April 1, 1938. 

In connection with these cases, the question arises whether or not the increases 
represented by these reallocations must be included within and considered to be 
part of the total of $35,000 for reallocation increases under appropriations con- 
tained in the District of Columbia Appropriation Act for the fiscal year 1939, 
pursuant to the provisions of section 7 of that act. The Commissioners desire 
your decision to this question. 

In further connection with this subject, another question arises, which relates 
to reallocation increases approved by the Civil Service Commission and by the 
Commissioners of the District of Columbia which become effective at various 
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times during the fiscal year 1939 other than at the beginning thereof. The 
question involved here is whether or not there should be charged against the 
total of $35,000 such reallocation increases on the basis of the entire fiscal 
year 1939 or only of such part of that fiscal year as is represented by the 
period beginning with the effective date of the reallocation increase and ending 
with June 30, 1989. The Commissioners would appreciate your decision to this 
question. 

The first proviso to the quoted portion of the District of Columbia 
Appropriation Act for the fiscal year 1939, quoted in your letter, 
placing a limitation of $35,000 on the amount that may be expended 
as reallocation increases, makes no distinction between increases 
resulting fron, reallocation of positions approved by the Civil Serv- 
ice Commission before or after July 1, 1938. The second proviso 
appears to vest in the Commissioners of the District of Columbia 
a discretion whether any particular reallocation increases will be 
paid. 

Accordingly, if, as appears to be the case, the Commissioners have 
approved the reallocation increases effective on or after July 1, 1938, 
of the four employees named whose positions were reallocated to 
higher grades during the fiscal year 1938, the amount of the increase 
in their salaries must be charged against the limitation of $35,000 for 
the fiscal year 1939. 

Referring to the second question, I have to advise that only the 
actual amount expended under the appropriation to pay the realloca- 
tion increases from the effective dates during the fiscal year 1939 is 
required to be charged against the total limitation of $35,000. 


(A-96619) 


APPROPRIATIONS—LIMITATIONS—EMPLOYEE CITIZENSHIP 
REQUIREMENTS—ALIEN INFORMERS’ STATUS 


Alien informers furnishing information relative to violations of the narcotics 
laws to officers and agents of the Bureau of Narcotics are not “employees” of 
the United States within the meaning of the citizenship compensation pay- 
ment restrictions of section 5 of the Treasury-Post Office Appropriation Act 
for 1939, 52 Stat. 148, and there is no legal objection to payment of expenses 
and/or reward to such informers solely because of the said citizenship 
restriction. 


Acting Comptroller General Elliott to the Secretary of the Treasury, July 28, 
1938: 


Your letter of July 18, 1938, is as follows: 


There has arisen a question as to whether alien informers furnishing informa- 
tion relative to violations of the narcotics laws to officers and agents of the 
Bureau of Narcotics are included within the prohibition contained in section 5 
of the Treasury-Post Office Appropriation Act for 1939, 52 Stat. 120, which 
provides, in part, as follows: 

“No part of any appropriation contained in this act or authorized hereby to 
be expended shall be used to pay the compensation of any officer or employee of 
the Government of the United States, or of any agency the majority of the stock 
of which is owned by the Government of the United States, whose post of duty 
is in continental United States unless such officer or employee is a citizen of the 
United States or a person in the service of the United States on the date of the 
approval of this act who, being eligible for citizenship, has filed a declaration of 
intention to become a citizen or who owes allegiance to the United States * * *.” 
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The appropriation for the Bureau of Narcotics in the above act reads, in part, 
as follows: 

“Salaries and expenses: For expenses to enforce the act of December 17. 
1914 (26 U. S. C. 1383-1391), as amended by the Revenue Act of 1918 (26 U.S. C. 
1040-1064), the Narcotic Drugs Import and Export Act, as amended (21 U. S. C. 
171-184), and the Marihuana Tax Act of 1937 (50 Stat. 551-556) ; pursuant to the 
uct of March 3, 1927 (5 U. S. C. 281c), and the act of June 14, 1930 (5 U. S. C. 
282-282c), including the employment of executive officers, attorneys, agents, in- 
spectors, chemists, supervisors, clerks, messengers, and other necessary employees 
in the field and in the Bureau of Narcotics in the District of Columbia, to be 
appointed as authorized by law; the securing of information and evidence of 
violations of the acts * * ¥*.” 

On the basis of the language in the foregoing excerpt, it seems that Congress 
did not regard persons furnishing information relative to violations of the 
narcotics laws, for compensation, as employees of the United States. It will be 
noted that the act expressly provides for the employment by the Bureau of 
“executive officers, attorneys, agents, inspectors, chemists, supervisors, clerks, 
messengers, and other necessary employees in the field * * *.” Then, in a 
separate and distinct clause immediately following, provision is made for de- 
fraying expenses incident to “the securing of information and evidence of viola- 
tions of the acts.” If Congress had regarded persons furnishing information, 
for compensation, as employees of the Government, the clause dealing with 
information and evidence of violations would have been entirely superfluous, 
for such persons would then be subsumed within the phrase “other necessary 
employees in the field.” Therefore, it would seem that an informer is not 
an “employee” within the meaning of that part of the act which appropriates 
money for the salaries and expenses of the Bureau of Narcotics. 

Since there is no indication that the term “employee” was intended by Con- 
gress to have a different significance as used in section 5, the conclusion is 
warranted that an informer is not an employee within the meaning of that 
section. Accordingly, it is submitted that such persons may be compensated 
without regard to their status as aliens. 

It should be noted that certain informers are customarily paid $3 per day, 
for a period of thirty days, which payments are made in order that the in- 
former may have funds for living expenses while securing information for an 
officer or agent of the Bureau. If and when such an informer supplies informa- 
tion leading to the apprehension of important violators, he is paid a reward 
commensurate with the importance of the case. 

It is not believed that the fact that certain informers receive a per diem 
allowance is sufficient, in view of the language of the Appropriation Act, to 
render them employees of the Government. Informers receive no appointment to 
any position in the service. They operate on an entirely informal arrangement 
with the particular officer or agent for whom they are securing information, and 
their per diem payment is made by such officer or agent, who claims credit there- 
for in his expense account. Attention is also invited to the fact that the char- 
acter of informers is frequently such that, in the absence of a daily subsistence 
allowance pending the “breaking” of a particular case, their services would not 
be available to the Government. 

Finally, your attention is directed to the fact that alien informers are of 
invaluable assistance to the Bureau of Narcotics in its law enforcement activi- 
ties, and are frequently indispensable to the solution of important cases. 

Tnasmuch as it is necessary that the Bureau be seasonably advised as to whether 
or not it may continue to secure information from alien informers, the Depart- 
ment respectfully requests that this matter be given your prompt attention. 


This office is in agreement with the views expressed in your letter 
that an informer is not an “employee” of the United States within 
the meaning of the citizenship restriction appearing in the Appropri- 
ation Act. See in this connection 24 Comp. Dec. 430. See also 6 
Comp. Gen. 691, generally referring to payments to informers as 
“fees” rather than salaries. 

You are advised, therefore, that there is no legal objection to pay- 
ment of expenses and/or reward to alien informers solely because of 
the citizenship restriction appearing in the Appropriation Act. 
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(A-87953) 


CONTRACTS—LABOR, ETC., STIPULATIONS OF WALSH-HEALEY ACT— 
PERISHABLE ITEMS DETERMINATIONS 


Contracting officers may not determine in connection with Government pur- 
chases, and for purposes of Walsh-Healey Act, 49 Stat. 2036, labor stipu- 
lation contract inclusion determinations, commodities to be perishable 
which regulations promulgated pursuant to authority of law have speci- 
fically declared to be not perishable, nor can it be said that when a 
purchase consists partly of perishable items that the entire contract comes 
within the exemptions to the stipulations of the act, particularly where 
the department concerned has required that invitations for bids for 
perishables and contracts based thereon should be confined to such prod- 
ucts, excluding therefrom exempt supplies and materials. 


Acting Comptroller General Elliott to the Secretary of War, July 29, 1938: 

A letter of June 7, 1937, of the contract examining section of this 
office to the Quartermaster General was replied to June 22, 1937, 
relative to the failure to insert stipulations required by Regulations 
No. 504 of the Department of Labor, dated September 14, 1936— 
concerning the Walsh-Healey Act, 49 Stat. 2036—in contracts 
W-5916-qm—-ECW-149 of January 15, 1937, and W-5916-qm-ECW- 
181 of March 16, 1937, as well as in the invitations which preceded 
these contracts. 

These contracts were both in an amount which exceeded $10,000, 
but it is contended in the indorsement of June 22, 1937, that these 
purchase arrangements and agreements were within the exemption 
terms of section 9 of the Walsh-Healey Act in that perishables were 
involved. Section 9 of this act provides that: 

This Act shall not apply to purchases of such materials, supplies, articles, or 
equipment as may usually be bought in the open market; nor shall this Act 
apply to perishables, including dairy, livestock, and nursery products, or to 


agricultural. or farm products processed for first sale by the original pro- 
ducers; * * .°, 


The Secretary of Labor issued Department of Labor Regulations 
No. 504 on September 14, 1936, which provided in Article 2 thereof 
that: 

Inclusion of the stipulations herein enumerated is not required in the following 


instances: 
* t ca * * 7 * 


(b) Where the contract relates to perishables, including dairy, livestock, and 
nursery products; (“perishables” cover products subject to decay or spoilage and 
not products canned, salted, smoked, or otherwise preserved). 

Both of the contracts here in question involved for the most part 
canned goods or merchandise otherwise preserved, such as raisins, 
rolled oats, rice, dried beans, etc. As a matter of fact, of the numerous 
articles listed under contract W-5916-qm-ECW-149 the only ones 
which appear to have been possible for classification as perishables 
were evaporated prunes and apricots (total contract price $357.20), 
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and the only such perishable article under contract W-5916—-qm-— 
ECW-1i81 was evaporated prunes (total contract price $54). These 
items were classified as perishables in section 13 (3) (c) of Rulings 
and Interpretations issued by the Department of Labor on July 6, 
1937. 

It is well settled that regulations promulgated pursuant to author- 
ity of Jaw and which are not in conflict with express statutory pro- 
visions have the force and effect of law. Maryland Casualty Com- 
pany v. United States, 251 U. S. 342, 349. It follows, therefore, that 
the regulations of the Secretary of Labor specifically stipulating that 
canned goods, etc., should not be regarded as within an exempt classi- 
fication was as much a part of the law as though written into the act 
by Congress. The contention is advanced in the Quartermaster Gen- 
eral’s indorsement of June 22, 1937, that “the contracting officer is 
the final judge as to whether or not the commodity for which he 
proposes to advertise for bids is a perishable article and the purchase 
is exempt from the statutory provision referred to.” It appears that 
under section 13 (3) (c) in the Rulings and Interpretations of July 
6, 1937, inentioned above, it was stipulated that in calling for bids for 
meats or other food products the contracting officer should be guided 
by an advisory opinion of the Provisions Committee of the Federal 
Specifications Executive Committee, and there was listed in this sub- 
section items which the Committee had at that time classified as 
perishables. By way of explanation, however, it was stated: 

* * * This list of commodities, however, is not intended to be a complete 
list of perishable items, for there are many items purchased by the Government 
which were not considered by the committee. The contracting officer should 
decide whether or not a commodity is a perishable before publishing his invi- 
tation for bids. If he decides that the commodity is a perishable he will omit 
the stipulations required in contracts subject to the Act. * * * 

But obviously this did not mean that the contracting officer could 
determine a commodity to be perishable which regulations of the 
Secretary of Labor specifically said was not perishable. In other 
words, it did not, and could not, give the contracting officer legislative 
authority to change the law. The conclusion seems inescapable that 
the great majority of the items purchased under these contracts was 
properly within the terms of the Walsh-Healey Act and could not be 
excluded therefrom by fiat of the contracting officer. 

Nor can it be said that when a purchase consists partly of perish- 
able items that the entire contract comes within the exemption. It 
was specifically provided in section 4 (b) of Procurement Circular 
No. 17, War Department, October 1, 1936, that invitations on bids for 
perishables and contracts based thereon should be confined to such 
products, excluding therefrom all supplies and materials subject to 
the stipulations of the act. 

161412—39-—-9 
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In view of the fact that there is involved the question of the proper 
use of appropriated money, and in view of the further fact that accu- 
rate administration of the act is essential to the proper performance 
by this office of duties assigned to it by section 3 thereof, I have to 
ask that administrative action be taken to assure in the future full 
adherence to the terms of the statute. 


(A-92959) 


CONTRACTS— WAGE STIPULATIONS—AMOUNTS WITHHELD FROM 
CONTRACTOR BECAUSE OF WAGE RATE UNDERPAYMENTS—GOV- 
ERNMENT DISTRIBUTION TO AGGRIEVED PARTIES 


There is no authority for payment to the aggrieved parties of amounts withheld 
from a contractor as representing the difference between the rates of wages 
required under the contract terms to be paid laborers and mechanics em- 
ployed on the work and the rates of wages actually paid to such laborers and 
mechanics, there being nothing in the contract concerned, the statutory 
requirements existing at the time of the execution of the contract, or other- 
wise, justifying such distribution, and the Davis-Bacon Act, as amended 
August 30, 1935, 49 Stat. 1011—the first protection provided by the Congress 
in this respect—having been enacted subsequent to the execution of the 
contract and by its terms made specifically applicable only in the case of 
future agreements. 


Acting Comptroller General Elliott to the Secretary of the Interior, July 29, 
1938: 


There was received your letter of February 23, 1938, as follows: 


Under date of January 31, 1934, a contract was made by this Department with 
Hinman Bros. Construction Company, for the construction of the Agency Valley 
Dam, I2r-3911, Vale project in Oregon. Article 16 (e) of the contract is quoted 
below : 

“The contracting officer may withhold from the contractor so much of accrued 
payments as may be necessary to pay to laborers or mechanics employed by the 
contractor or any subcontractor on the work, the difference between the rate of 
wages required by this contract to be paid to laborers or mechanics on the work 
and the rate of wages actually paid to such laborers or mechanics.” 

As a result of an investigation and study made by the Public Works Adminis- 
tration and the Bureau of Reclamation, it has been determined that 35 of the 
contractor’s employees were underpaid to the extent of $1,686.05. The enclosed 
list contains the names of the workmen, the amount found due to each, and the 
latest available addresses. The contractor has refused to pay the adjusted 
compensation and there is now withheld from the amount due the contractor 
the sum of $1,700. As the workmen were employees of the contractor and not of 
the Government, this Department cannot make payment directly to them. 

The men involved are justly entitled to the amounts listed in the enclosure 
and your advice is requested as to what procedure may be followed to accomplish 
the desired results. Your early consideration will be appreciated. 


The quoted clause of the contract (article 16 (e)) provides for with- 
holding by the contracting officer of an amount equal to the difference 
hetween the wages actually paid to laborers and mechanics and the 
amount called for by the terms of the contract, but it contains no 
authority for making payment by the United States directly to such 
employees of the amount withheld. Thus, the words “so much of ac- 
crued payments as may be necessary to pay to laborers or mechanics” 
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would appear to be descriptive of the amount to be withheld rather 
than an authorization for distribution of any retained funds among 
aggrieved persons. 

That this interpretation is correct is indicated by an analysis of 
the facts and circumstances which prompted incorporation of article 
16 (e) into United States Government Form No. P. W. A. 51, upon 
which the Hinman Bros. Construction Co. contract was issued. This 
form was designed primarily for use in connection with construc- 
tion and repair contracts financed by the Federal Emergency Admin- 
istration of Public Works, created by title II of the National Indus- 
trial Recovery Act (48 Stat. 195, 200), and it apparently was the 
purpose to incorporate therein such provisions as would assure com- 
pliance with the terms of the act as well as other statutory require- 
ments relative to Federal contractual relationships. 

Title II of the National Industrial Recovery Act cited contained 
definite provisions designed to secure to employees, who worked under 
contracts awarded pursuant to the terms thereof, a wage sufficient 
to provide a standard of living in decency and comfort. See section 
208 of the act. It was apperently in keeping with this provision that 
article 18 was inserted in the Hinman Bros. Construction Co. con- 
tract providing a wage of $1.20 per hour for skilled labor and $0.50 
per hour for unskilled labor. Earlier Federal statutes, including the 
act of August 13, 1894, as amended (36 Stat. 1167), and the Davis- 
Bacon Act of March 3, 1931 (46 Stat. 1494), similarly sought to pro- 
vide a measure of protection to those who furnished labor and ma- 
terials in connection with the performance of Government construc- 
tion contracts. But none of these statutory provisions authorized the 
United States, in a case such as the present one, to withhold funds 
earned by a contractor and then to distribute them among laborers 
and materialmen. It was not until the Davis-Bacon Act was amended 
by the act of August 30, 1935 (49 Stat. 1011), that this final protec- 
tion was accorded to such employees, it being then provided by the 
Congress that these retained funds might be distributed among under- 
paid workers. This act is not applicable under the facts here exist- 
ing, however, because it was enacted after the present contract was 
promulgated, and specifically provided that it should only apply in 
the case of future agreements. 

Thus, there is nothing in the terms of article 16 (e), nor in the 
administrative bulletins and instructions which authorized its incor- 
poration into United States Government Form No. P. W. A. 51 (see 
Bulletin No. 2 of the Federal Emergency Relief Administration of 
Public Works, dated September 12, 1933), nor in the statutory re- 
quirements existing at the time this form was promulgated, which 
would support an interpretation that the United States may dis- 
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tribute the amount here withheld among employees of the Hinman 
Bros. Construction Co. As a matter of fact under the original Davis- 
Bacon Act of March 3, 1931 (46 Stat. 1494), there was no legal objec- 
tion to the contractor agreeing with his employees that a wage less 
than that stipulated in the contract with the United States would 
be paid. United States v. Morley Construction Company, 17 Fed. 
Sup. 378, 390-91. 

Labor costs are an essential element of the consideration under 
a contract such as that with the Hinman Bros. Construction Co. and 
the requirement that skilled labor should be paid $1.20 per hour and 
unskilled labor $0.50 per hour, quite obviously influenced the offers 
of bidders. A breach of this contract provision entitled the United 
States to make a deduction equal to the difference between the amount 
actually paid to employees and the amount which should have been 
paid, there being not only no legal or equitable basis for payment of 
the full contract price for mere part performance, but the contract 
specifically provided that such amount should be withheld. See in 
this connection 17 Comp. Gen. 84. 

Upon the record presented, therefore, the decision must be that 
direct distribution among the laborers involved is not authorized of 
the sum withheld. 


(A-95915) 


TRANSPORTATION—TAXICABS V. NORMAL COMMON CARRIER—AD- 
MINISTRATIVE AUTHORITY AND GENERAL ACCOUNTING OFFICE 
AUDIT ACTION AS A PRECEDENT 


General Accounting Office audit action upon a particular voucher or vouchers 
is not to be taken as a precedent for future administrative action. 

Appropriation authority for purchase of automobiles for transportation of ad- 
ministrative officers on official business is not in itself sufficient to authorize 
payment for taxicab transportation and the purchase of coupon books for 
such transportation, even though stated to be a less expensive mode of 
transportation, in the particular circumstances, than the purchase of auto- 
mobiles, in the absence of a showing that the usual and cheaper modes of 
transportation were either not available, or that the Government business 
at hand could not be satisfactorily performed by such means. 


Acting Comptroller General Elliott to the Administrator, Works Progress Ad- 
ministration, July 29, 1938: 


Your letter of June 21, 1938, is as follows: 


There are transmitted herewith two vouchers in favor of the Yellow Cab 
Company of Chicago, Illinois, which have been previously considered by the 
Audit Division of the General Accounting Office and returned uncertified for the 
reason set forth in the preaudit difference statement attached. Attention is 
also invited to the disallowance of D. O. Vouchers Nos. 10813, 126551, and 151915, 
paid during the periods of April 11-20, 1935, January 1-10, 1936, and June 1-10, 
1987, respectively, by F. A. Holmes, Treasury Disbursing Clerk for the State of 
Illinois. The vouchers herewith submitted, and those referred to, cover the 
purchases of books of coupons for use by employees in the performance of official 
travel in the City of Chicago, Illinois. 
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The practice of purchasing taxicab coupon books was adopted by the Works 
Progress Administration in Illinois in the early stages of the program because, 
in the determination of the State Administrator, the use of such facilities for 
emergency travel, where administration personnel could not advantageously 
perform such travel by normal common carrier, was more economical and ad- 
vantageous to the Government than the purchase of one or more automobiles to 
meet such needs. 

It is clear that, pursuant to the specific authority in the Emergency Relief 
Acts of 1935, 1936, and 1937, the State Administrator could have purchased one 
or more automobiles and engaged chauffeurs, etc., in order to provide satisfac- 
tory transportation. His decision to employ the less costly procedure of pur- 
chasing taxicab coupon books was apparently to the best interests of the Govern- 
ment and has undeniably resulted in substantial economies. 

The propriety of the practice was questioned when exceptions were taken to 
Vouchers Nos. 1498, 2857, 20954, 51478, 54486, 79416, 75380, 87156, 89502, 118727, 
and 162671, but, inasmuch as the cited vouchers were passed for credit in the 
Disbursing Officer’s account upon the submission of additional information, the 
State Office, not unreasonably, assumed that the practice was proper and might 
be continued. 

This office, of course, recognizes that the action of the audit does not establish 
a precedent, but it is readily understandable that the State Office, in the absence 
of advice to the contrary, did have reason to believe that there would be no 
further objection to the practice of purchasing taxicab coupon books. 

When the vouchers referred to in the first paragraph of this letter were finally 
disallowed, the procedure was discontinued at the instruction of this office and 
no further purchases of coupon books have been made. 

In view of the fact that the State Office had what it believed to be satisfactory 
assurance that the practise was permissible, and, further, since the use of 
coupon books did result in actual economy over alternate methods of securing 
such transportation, it is respectfully requested that the attached vouchers be 
given reconsideration with a view to certification for payment, and that the other 
vouchers cited be passed for credit in the Disbursing Officer’s account. 


Bureau vouchers 252951 and 258545, transmitted with your letter, 


were originally submitted to this office for audit before payment, 
administratively approved for payment to the Yellow Cab Co. in the 
respective amounts of $29.40 and $1.13, for coupon books furnished in 
response to purchase orders issued by the Treasury Department, State 
Procurement Office, Chicago, Ill., and allegedly used for transporta- 
tion of supervisory officers of the Works Progress Administration on 
official business in Chicago. Administrative statements and certifi- 
cates furnished in support of the proposed payments were to the effect. 
that the nature of the business and the time involved were such as to 
preclude the use of the usual means of transportation and that it was 
determined that the use of taxicabs best served the interest of the 
Government. The vouchers were returned April 9, 1938, without 
certification for payment for the stated reasons that there was no 
authority for such certification in the absence, as to voucher 252951, 
of a showing of the facts which required the use of taxicabs in lieu 
of cheaper transportation, and as to voucher 258545, of a detailed 
explanation showing how it was determined that the local means of 
transportation did not adequately serve the particular locality. 

With reference to the statements in your letter as to the action 
taken by this office on other vouchers covering payments for taxicab 
coupons, the records show that credit for the amounts paid the Yel- 
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low Cab Co. on voucher 108136, April 11-20, 1936, voucher 151915, 
June 1-10, 1936, and voucher 126551, January 1-10, 1937, accounts of 
F. A. Holmes—apparently the vouchers to which reference is in- 
tended in the first paragraph of your letter—was disallowed for the 
reason that the evidence submitted in reply to exceptions taken in the 
audit was not considered sufficient to establish that transportation 
by taxicab was essential to the performance of Government business 
or that cheaper transportation was not available. 

The records show, also, that credit for $98 paid to the Yellow 
Cab Co. on voucher 1498 of the same disbursing officer’s accounts for 
October 1-10, 1935, was originally suspended in the audit but subse- 
quently allowed upon the basis of further explanations by the ad- 
ministrative officers. However, there is no record of any exception 
having been taken by this office in the audit, to payments on the 
remaining vouchers enumerated in the fourth paragraph of your 
letter, or, consequently, of the furnishing of any additional evidence 
resulting in the allowance of such items. In any event, as indicated 
in your letter the audit action upon a particular voucher or vouchers 
is not to be taken as a precedent for future administrative action. 

It may be that under authority of the Emergency Relief Appro- 
priation Acts of 1935, 1936, and 1937, automobiles could have been 
purchased and used for official transportation required by your Ad- 
ministration in Chicago. However, the fact, if it be a fact, that 
such procedure might have been more expensive is not of itself 
sufficient to authorize payment for taxicab transportation. 

It has long been held that taxicabs may not be substituted for 
cheaper means of transportation when available unless the Govern- 
ment business could not be satisfactorily performed by such means 
of transportation. See A-57680, October 15, 1934. The question here 
appears whether the evidence furnished in support of the payments 
made or proposed to be made for taxicab transportation may be 
accepted as showing the official necessity for such transportation in- 
stead of less expensive public transportation facilities usually 
available. 

While the matter is not entirely free from doubt, in view of all the 
facts and circumstances, particularly the fact that your Administra- 
tion has discontinued the use of taxicab coupon books in Chicago, 
credit will be allowed in the audit for payments made on vouchers 
108136, 151915, and 126551, and Bureau vouchers 252951 and 258545 
will be certified for payment, if otherwise correct. 
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(A-95938) 


PROPERTY—PRIVATE—DAMAGES— DEATH OF HORSE HIRED BY 
FOREST SERVICE IN CONNECTION WITH CIVILIAN CONSERVATION 
CORPS WORK 


There is no authority for payment of the appraised value of a horse which 
died while in possession of the Government under an agreement of the 
Forest Service in connection with work to be done by the Civilian Con- 
servation Corps, notwithstanding the contractual provision therefor, the 
act of January 31, 1931, authorizing the Secretary of Agriculture to reim- 
burse owners for such loss not being applicable to loss or damage to private 
property hired for use on Emergency Conservation Work projects and 
neither the appropriation for Emergency Conservation Work for the period 
involved, nor any other statutes, authorizing such reimbursements or in- 
clusion of such damage provisions in the agreement, and, as the death 
of the horse was without the fault or negligence on the part of the Gov- 
ernment, the claim is not one for consideration by the administrative 
office under the act of December 28, 1922, 42 Stat. 1066, nor for reporting 
by the General Accounting Office to the Congress for relief under the 
act of April 10, 1928, 45 Stat. 413. 


Decision by Acting Comptroller General Elliott, July 29, 1938: 

The United States Department of Agriculture has transmitted to 
this office through the office of the Chief of Finance, War Depart- 
ment, for direct settlement the claim of Archie Herrera, La Madera, 
New Mexico, in the amount of $30, the appraised value of one white 
mare, age 18 years, which died while in the possession of the Gov- 
ernment under an agreement for hire. evidenced by Forest Service 
Form No. 587, Memorandum of Verbal Agreement, dated May 17, 
1937. The claim has been administratively approved for payment 
under the appropriation “Emergency Conservation Work (Transfer 
to War, Act February 9, 1937), 1937.” 

The record shows that the mare was hired for use in connection 
with repairs by the Civilian Conservation Corps to stock tanks in 
Comanche Canyon, Carson National Forest. The memorandum of 
verbal agreement provides: “Death or permanent disability assumed 
by the Forest Service. Temporary illness assumed by owner.” 

In a statement dated November 29, 1937, the foreman of Civilian 
Conservation Corps Camp F-43-N, La Madera, New Mexico, has 
reported the facts concerning the death of the mare as follows: 


On May 18, 1937, I was put in charge of a detail of men and rented teams 
to repair stock tanks in Comanche Canyon, Carson National Forest. 

Two men were left in charge of the teams which were left at the old 
Amador Ranch, on the night of June 2, and a hard rain storm came up and 
the horses broke loose. The men got up and caught them, tied them up 
again and went back to bed. When daylight came, they went out to see how 
the horses were, and one white mare, belonging to Archie Herrera, was down. 
When I arrived about 8:00 a. m. with my gang, we all tried to get her up 
but could not. 

I came back to camp and got Project Superintendent Allen to go out with 
me. We took a big dose of salts and poured down the mare, but it never did 
any good. We could get no bowel movement at all for some time. Two or three 
other foremen looked at her but could not tell what was wrong. She took some 
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water and a little hay, but would not get up. We watered and fed her for two 
days, but she never got up; and on the afternoon of the third day she died. 
I do not know what was wrong with her, nor do the other men who saw her. 
These teams were being used on two horse fresnos in earth construction, and 
were not subjected to excessive hard pulling. This mare worked all day the 
day before and was apparently in good shape at the close of the day's work. 


The First Deficiency Appropriation Act, fiscal year 19387, approved 
February 9, 1937, provided under the heading Emergency Conser- 
vation Work, 50 Stat. 10, as follows: 


For an additional amount for the purpose of carrying into effect the provi- 
sions of the act entitled “An act for the relief of unemployment through the 
performance of useful public work, and for other purposes,” approved March 31, 
1933, which act, as amended, is hereby continued in full force and effect to and 
including June 30, 1937, $95,000,000, to be expended under the direction of the 
President and to be available until June 30, 1937, for the same purposes and 
objects as those specified under this head in the First Deficiency Appropriation 
Act, fiscal year 1936. 


There is no provision in the act of February 9, 1937, supra, or in 
any of the acts cited therein, nor is there any other statutory pro- 
vision authorizing the use of Emergency Conservation Work funds 
to reimburse the owners of animals or equipment lost or damaged 
while under hire for the performance of useful public work con- 
templated by said acts. In this connection it may be noted that. 
the act of January 31, 1931, 46 Stat. 1052, authorized the Secretary 
of Agriculture, under such regulations as he may prescribe, to reim- 
burse owners for loss, damage, or destruction of horses, vehicles, 
and other equipment obtained by the Forest Service for the use of 
that service from employees or other private owners, and provides 
that payments or reimbursements therein authorized may be made 
from the applicable appropriations for the Forest Service. It has 
been held, however, that property hired for use on Emergency Con- 
servation Work projects is not “obtained by the Forest Service for 
the use of that service” within the purview of the act of January 
31, 1931, and that said act does not authorize reimbursement either 
from Emergency Conservation funds or under the regular appro- 
priations for the Forest Service for damages to private property 
hired for use on such Emergency Conservation Work projects. 16 
Comp. Gen. 123; A-62062, May 26, 1936. 

The general rule is that in the absence of an authorized contrac- 
tual provision therefor, the United States 1s not liable for injuries 
sustained, without fault or negligence on the part of any officer or 
employee of the Government, by horses when being used for the 
purposes for which hired. 16 Comp. Dec, 68; 1 Comp. Gen. 192; 
3 id. 505; 4 id. 1028. The contractual provision in this case—that 
risk of loss by death or permanent disability of the horse would be 
assumed by the Forest Service—not being authorized under any 
appropriation or other provision of law, was without any effect to 
impose upon the Government liability for such injury or death be- 
yond the liability under the above-stated general rule. See section 
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3678, Revised Statutes; 13 Comp. Gen. 458, 459, and A-87007, 
August 25, 1937. 

It does not appear from the statement of facts prepared by the 
foreman of the Civilian Conservation Corps camp that the death of 
the horse was due to any fault or negligence on the part of Govern- 
ment employees, so that the claim does not appear one for consider- 
ation by the administrative office under the provisions of the act of 
December 28, 1922, 42 Stat. 1066. Neither is the claim one for con- 
sideration by this office under the act of April 10, 1928, 45 Stat. 413. 
16 Comp. Gen. 642, 

Accordingly, in the circumstances appearing the claim must be 
and is disallowed. 


(A-88260) 


CONTRACTS—CANCELATION—CLAIMS UNDER AGREEMENTS OF 
DOUBTFUL VALIDITY 


Government accounting officers, out of protection to themselves and the United 
States, will not certify for payment claims of doubtful validity in fact or 
in law. 

Contractor’s claim for contract cancelation price may not be allowed where the 
cancelation agreement is of doubtful validity because entered into by admin- 
istrative officials different from those of. the original contract and those 
vested with authority generally under that contract, particularly where the 
cancelation amount is based upon estimate or conjecture as to the extent of 
benefits derived by the parties involved, etc. 


Acting Comptroller General Elliott to Ford Instrument Co., Inc., August 2, 


There has been fully examined your claim in the amount of $48,000 
asserted as the agreed cancelation price of Navy contract NOs. 41811 
of April 30, 1935, and it is found that no part thereof may be allowed 
for the reasons hereinafter stated. 

Contract NOs. 41811 was for furnishing certain fire-control equip- 
ment to the Navy Department for use on naval vessels. The Navy 
Department reported data from which further facts appear as follows: 

Approximately a year after the contract was promulgated—June 
13, 1936—you were advised by D. B. Wainwright, Jr., “by Direction 
of the Paymaster General” to discontinue work under the contract 
until definite determination could be made whether final approval 
should be given to fire-control equipment of the type called for by the 
agreement; also to furnish a statement of all expenditures made in 
connection with the contract. You replied July 17, 1936, informing 
the Bureau of Supplies and Accounts that expenditures to that date 
amounted to $68,675.70. On December 4, 1936, the Navy Department, 
by D. B. Wainwright, Jr., informed you that decision had been reached 
to not install the type of fire-control equipment called for by your 
contract and that it was proposed to cancel said contract “upon the 
most economical basis”; and to furnish a more complete itemization 
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of your expenditures than appeared in your letter of July 17, 1936. 
What you thereupon furnished January 8, 1937, the Navy Department, 
by Arthur H. Mayo, in letter of April 14, 1937, indicated that the 
amount claimed for cancelation of the contract seemed excessive and 
you were requested to submit a revised and more detailed statement 
with a break-down of the various expense items. 

Thereafter, according to a letter addressed by your company to the 
Bureau of Supplies and Accounts on May 13, 1937, R. E. Crooke of 
your company discussed the subject of cancelation of the contract 
with Commander W. A. Kitts of the Bureau of Ordnance on May 11, 
1937. This letter from your firm then states: 

* * * In confirmation of the offer made at that time * * * Ford 
Instrument Company agrees to cancellation of the subject contract on the revised 


basis of $48,000 in full settlement for work done under the contract, the physical 
material to be retained by the company. 


The Navy Department reply of June 9, 1937, is shown to include 
the following statements: 

By your letter of 13 May, 1937, you agreed to cancel the contract upon pay- 
ment of the sum of $48,000.00 in full settlement for work done under the con- 
tract, the physical material to be retained by your company. * * * This 
figure is believed to represent a fair and equitable distribution of the costs to 
your company and the Government. 

Subject to a payment to you of $48,000.00 under the contract, contract NOs— 
41811 is hereby canceled without further liability to either party. * * * 
This letter was signed “D. B. Wainwright, Jr., by Direction of the 
Paymaster General,” and bears the notation “Approved, Charles 
Conard, Paymaster General of the Navy.” 

It thus appears that contract NOs-41811, in connection with which 
the United States is shown to have been represented by R. C. Sanders 
as contracting officer, was sought to be canceled by an agreement be- 
tween officials of your firm and D, B. Wainwright, Jr., with approval 
of the Paymaster General. So far as appears, the officials who repre- 
sented the United States under the original contract had no part in 
the cancelation proceedings. 

It is realized that under certain circumstances a contract entered 
into between the Secretary of the Navy and another may be sub- 
sequently canceled by an agreement between the parties to said con- 
tract. United States v. Corliss Steam-Engine Co., 91 U.S. 821; Sav- 
age Arms Corporation v. United States, 266 U. S. 217, 220. But as 
noted above, the cancelation proceeding here is not shown to be 
between the parties to the contract, and there is cause to doubt 
whether one Navy Department official may arrange for cancelation 
of a contract made by another and different official of that Depart- 
ment. United States vy. Shaw, Fed. Cas. 16,266. See also by analogy 
Williams Engineering and Construction Co. v. United States, 55 Ct. 
Cls. 349, 382. 
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Article 2 of the original contract vested authority in the Chief of 
the Bureau of Supplies and Accounts to approve changes in the 
drawings and specifications as proposed by the contracting officer, but 
there is nothing to indicate that he was authorized to approve de- 
struction of the contract, especially when the proposal to destroy is 
not shown as coming from the contracting officer. The fact that the 
cancelation agreement appears to have the sanction of the Paymaster 
General, who is Chief of the Bureau of Supplies and Accounts, ap- 
parently does not remove the difficulty. 

The evidence of record is not such as to justify a conclusion that 
the arrangement between officials of your company and officials of 
the Navy Department amounted to a valid and enforceable cancela- 
tion agreement. Payment of your claim, therefore, may not be rested 
upon it, 

Nor do the facts of record appear to otherwise justify certification 
for payment of the amount claimed by you. The Navy Department 
was requested by letter of this office dated August 23, 1937, to furnish 
evidence establishing bona fide expenditures by your firm and the 
amount thereof in the performance of the original contract. The 
Navy Department’s report of October 4, 1937, indicates that after 
an unsatisfactory effort had been made to secure this information 
from your company by correspondence a conference was held be- 
tween officials of the Navy Department and your firm. The report 
then states: 


* * * The results of this conference were reflected in the Ford Instru- 
ment Company’s report on the claim in its letter of 18 May 1937, enclosure 
(B). The form in which the expenditures under the contract were main- 
tained and the scope of the related and direct costs were explained. It was 
recognized by all parties present that it would be difficult, if not impossible, 
under the cost accounting system employed, to establish with exactness each 
and every item making up the aggregate contract expenditure. 

(d) The documents submitted by the Ford Instrument Company and the 
information presented orally were considered sufficient to establish beyond 
reasonable doubt that the amount finally claimed actually had been expended 
in the performance of the contract. The development work under the con- 
tract proved to the Navy Department certain facts and principles which were 
of recognized military value. It is apparent, however, that the contractor 
also derived some benefits from the experimental and development work. 
There was no way of calculating mathematically the benefits to the respective 
parties. *..* 9 


The Navy Department was also requested to furnish information 
as to the fair value of any benefits said to have been derived by 
your company along experimental and development lines and the 
basis of such valuation. The Department replied that “It is con- 
sidered that approximately $11,525.00 would be a fair estimate of 
value derived along experimental and development lines.” 

Again, the Navy Department was asked to furnish information 
respecting the actual value of the benefit, if any, which would 
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accrue to the Navy Department. The Department stated in reply 
that— 

(a) It is impossible to obtain the basis of such valuation from. concrete 
figures. No physical material will be retained by the Government, but the 
design studies undertaken by the Ford Instrument Company, in addition to 
those for the physical material to be retained by the Ford Instrument Company, 
were and continue to be of considerable value for present and future work 
being undertaken by the Navy Department itself. 

In addition to the above the record contains copy of letter ad- 
dressed to your firm by D. B. Wainwright on May 10, 1937, in 
which it is reported that the work performed under the canceled 
contract was probably more beneficial to the Ford Instrument Co. 
than to the Government in that the firm was enabled to submit a 
lower price on subsequent schedules and therefore obtain additional 
contracts which might otherwise have been awarded to competitors. 

It thus appears that dependable data is not available respecting 
the vulue of the services rendered, the extent of benefits derived 
by the parties prior to cancelation, and the amount of loss, if any, 
resulting to your company because of the cancelation, etc. Account- 
ing officers of the Government are not required under circumstances 
such as those here present to certify a claim for payment which 
is based upon estimate or conjecture. As stated by the Court of 
Claims in Charles v. United States, 19 Ct. Cls. 316, 319: 

When, in the course of the examination of accounts in the Departments, 
suspicions are aroused or doubts are entertained as to the validity of the 
demands of claimants, the parties may be sent to this court to prove their 
cases under the rules and forms of law, upon legal and competent evidence, 
or their demands may be rejected altogether, leaving the claimants to prosecute 
them here upon their own voluntary petitions, if they so desire. That is the 
main protection which the accounting officers can secure for themselves and 
for the Government in the case of claims of doubtful validity in fact or 
inlaw, * * * 

See, also, Longwill v. United States, 17 Ct. Cls. 288, 291. 

Under all the facts and circumstances of your case, there is no 

alternative but to certify that no balance is found due you from 


the United States. 


(A-89844) 


CONTRACTS—MODIFICATIONS PREJUDICIAL TO GOVERNMENT’S IN- 
TERESTS—PRICE REDUCTION DISPROPORTIONATE TO DELIVERY 
DEFICIENCIES 


As contracting officers may not legally modify existing Government contracts 
except in the interest of the United States, contractor's claim for refund 
of contract price deductions may not be paid where based upon an agree- 
ment to accept deliveries far below contract specifications with only a 
nominal reduction in price when the difference in market price of the 
articles delivered and those required under the specifications was many 
times greater, particularly where there is, in effect, an admission by the 
contractor of overpayments under other contracts as a result of deliveries 
of like supplies also not meeting the specifications. 
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Acting Comptroller General Elliott to Harry Rochester Co., Inc., August 2, 
1938: 


You have requested a review of settlement of March 7, 1938, dis- 
allowing your claim for $47.52 deducted from your invoice price for 
160 gallons of oysters furnished the Veterans’ Administration Facil- 
ity, Wadsworth, Kans., during October 1936. 

By contract consisting of your proposal of September 11, 1936, and 
acceptance of September 15, 1936, you agreed to deliver at the said 
Facility 160 gallons of “oysters per Fed. Spec. PP-O-956-A; Grade 
B,” for $1.45 a gallon, less 2 percent discount for payment within 10 
days, 80 gallons to be delivered on October 15 and 80 gallons on 
October 29. The cited Federal specifications are in pertinent part as 
follows: 

Type.—Fresh oysters shall be of but one type, as specified herein. 

Grades.—Fresh oysters shall be such of the following grades as may be 
specified in invitation for bids: 

Grade A.—Averaging 150-200 oysters per gallon. 


Grade B.—Averaging 200-250 oysters per gallon. 
Frade C.—Averaging 250-300 oysters per gallon, 


Thus you were contractually obligated to furnish oysters averag- 
ing not more than 250 to the gallon. Your first shipment was re- 
jected because it averaged almost 400 oysters to the gallon. Although 
not covered by the Federal specifications, this size, using the scale 
of such specifications, was almost four grades below your contract. 


Upon your request, the supply officer at the Facility kept and used 
the small oysters subject to a price adjustment, and later advised you 
that the contract price would be reduced 5 cents a gallon. While 
this notification was in the mail you wrote the supply officer that the 
larger oysters were difficult to obtain and that if he would permit 
you to furnish oysters of not more than 350 to the gallon you would 
reduce your contract price 10 cents a gallon on the remaining 80 
gallons. The supply officer agreed to this but when a voucher was 
submitted for payment on the basis of 80 gallons at $1.40 a gallon 
and 80 gallons at $1.35 a gallon pursuant to these arrangements with 
the supply officer, the Director of Finance, Veterans’ Administration 
made a deduction of $47.52 on the basis of a Department of Agri- 
culture report that at the time and place of delivery the difference 
in market value between the oysters contracted for and the oysters 
furnished was 35 cents a gallon, and that the Government was en- 
titled to the offered 2 percent discount from the price so adjusted 
to $1.10 a gallon because delay in payment was due to your failure 
to furnish oysters in accordance with the contract. Your claim for 
payment of the amount so deducted was referred to this 
office for settlement administratively disapproved by the Veterans’ 
Administration, 
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The disallowance of your claim must be sustained for the following 
reasons : 

1. There appears no basis for holding that the reduction of 35 
cents a gallon was unreasonable. Not only did the Department of 
Agriculture upon particular investigation of the matter report a 
difference of 35 cents a gallon in the market price at the time between 
oysters 200-250 to the gallon and oysters 300-400 to the gallon, but 
your bid of September 11, 1936, shows a difference of 55 cents a gallon 
between grade A, 150-200 to the gallon, and grade B, 200-250 to the 
gallon. If there was a difference of 55 cents a gallon between grade 
A and grade B, there would seem to be little question that there was 
at least a difference of 35 cents between grade B and oysters some 
three or four grades lower on the same scale. 

2. Contracting officers may not legally modify existing Government 
contracts except in the interest of the United States. Christie v. 
United States, 237 U. 8. 234; Pacific Hardware Co. v. United States, 
49 Ct. Cls. 327, 335, 337; Bausch & Lomb Optical Co. v. United States, 
78 Ct. Cls. 584, 607; American Sales Corporation v. United States, 27 
F. (2d) 389, affirmed 32 F. (2d) 141, certiorari denied, 280 U. S. 574; 
Shipman v. District of Columbia, 18 Ct. Cls. 291; Preis & Co. v. 
United States, 58 Ct. Cls. 81. The action of the supply officer here in 
agreeing to accept oysters below contract specifications at a reduction 
of only 5 and 10 cents a gallon when the difference in market price 
was 35 cents a gallon may not be accepted as binding the United 
States. The alleged circumstance that due to unanticipated condi- 
tions your contract price was too low to afford you a profit is not 
material and gave you no right to substitute inferior supplies or to a 
contract price adjustment less than the difference in market value of 
the supplies. 

3. In your letter of October 21, 1936, to the supply officer requesting 
to be permitted to furnish smaller oysters than required by your 
contract, you stated : 

There are other institutions with which we have contracts for grade B oysters, 
and they accept oysters that are smaller than specifications without any com- 
plaints, * * * 

This indicates a possible practice of under-bidding the market and 
depending on the acceptance of inferior supplies to make a profit. 
However that may be, as stated in the disallowance of your claim, 
this statement is in effect an admission that you have been overpaid 
under other contracts. In your letter requesting a review you explain 
the said statement as follows: 
* * * 


The facts are that when we did this, the specifications specifically 
mentioned grade B oysters except as to size. 
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As shown above, the specification “grade B” refers only to size and 
not to type or quality. Therefore, your explanation appears devoid 
of merit. 

Upon review, the disallowance of your claim must be and is sus- 
tained. 


(A-96415) 


EQUIPMENT—OWNER-OPERATED—PROCUREMENT FOR USE ON 
RELIEF PROJECTS 


The provisions of section 3709, Revised Statutes, though primarily for the pro- 
tection of the United States and not the seller, being designed to give all 
qualified persons equal right to compete for Government business and to 
prevent unjust favoritism, collusion, and fraud, the proposed limiting of the 
procurement of trucks and equipment for use on Works Progress Adminis- 
tration relief projects to those owner-operators who can show that they 
owned one or more trucks on November 1, 1935, except where insufficient to 
meet the needs of the project, is unauthorized as unnecessarily restrictive 
of competition, notwithstanding the existing procedure of inviting bids for 
furnishing, at administratively established rates, such equipment through 
the registration of owners and assignments thereunder by a process of rota- 
tion which will effectively distribute the work has not been objected to, 
though not in strict conformity with section 3709, in the furtherance of the 
purpose for which the relief funds were appropriated, but there is no objec- 
tion to a stipulation in invitations for registrants giving preference to bona 
fide owners or purchasers of equipment as of the date of the current invita- 
tion, with recourse to the usual mode of procurement by advertising and 
free and open competition among all qualified owners and awards to succes- 
sive low bidders should the proposed procedure prove unavailable or unsat- 
isfactory. 


Acting Comptroller General Elliott to the Administrator, Works Progress Ad- 
ministration, August 2, 1938: 


Your letter of July 8, 1938, is as follows: 


Since the inception of the Works Program, the Works Progress Administration 
has used one of two methods of securing trucks for use on its projects. The 
first and more frequently used method is that of engaging an owner-operator of 
equipment on a pay-roll basis and paying such owner-operator at a combined rate 
for personal services and the use of the equipment, in accordance with the pro- 
visions of this Administration’s Handbook of Procedures Letter, No. 42, a copy 
of which is attached for convenient reference. 

The alternate method has been by contract and payment by public voucher, 
in accordance with the procedure set forth in section III, chapter X, paragraph 
42 C (1) (c) of the Manual of Procedure of the Procurement Division, Branch 
of Supply, Treasury Department. 

It has developed that, in at least one State, truck salesmen, feeling reasonably 
assured that owner-operators of equipment would have fairly continuous em- 
ployment, have sought out eligible persons and sold them trucks without, in 
many cases, requiring the usual down payment or other normal credit prerequi- 
sites. Asa result, it is alleged that many persons who were not previously asso- 
ciated in any way with the trucking business have become truck owners, thereby 
greatly increasing the number of smaller trucks available for rent. 

Although this Administration no longer gives preference to relief owner- 
operators of such equipment, practically all small trucks are secured on a pay- 
roll basis from the owner-operator class. These owner-operators are thus 
assured of a fairly steady income which, it is stated, they angment by taking 
private trucking work during their off time at rates which cannot be met by 
established commercial trucking concerns. The commercial trucking concerns 
complain, with some justice, that the Works Program has built up an entirely 
new class of truck owners who are subjecting the established trucking interest 
to unfair competition and are rapidly forcing them out of business. 

It has been proposed that the owner-operator pay-roll system be abandoned 
and that all trucks be secured on a contract basis as outlined in the above cited 
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section of the Procurement Manual, with a special provision giving preference 
to those owners who can show that they owned one or more trucks on November 
1, 1935, which was approximately the date of the beginning of the W. P. A. 
construction program in the States. In other words, what is proposed is that 
the Procurement Division make assignments of equipment acquired during the 
operation of the W. DP. A. program only in those cases where the number of 
trucks obtainable from previously established truck owners is insufficient to 
meet the needs of the project. 

The establishment of some such arrangement may be justified, but there seems 
to be for consideration the question as to whether the establishment of the 
deadline date might not be held to be in contravention of the provisions of 
section 3709 of the Revised Statutes. 


Your office has held, generally, that the provisions of the statute require free 
and open competition and that all recognized dealers must be permitted to bid 
on the Government’s needs. There is for determination here whether the pruc- 
tice of giving preference to bidders who were recognized owners of equipment 
before the Works Program was initiated is permissible within your interpreta- 
tion of the intent of the statute. 

Your early decision is respectfully solicited. 

The purposes of section 3709, Revised Statutes, have been defined 
by the courts and the accounting officers of the Government too 
often to require extended discussion now. It has been held that 
the requirements of the statute are primarily to protect the United 
States and not the seller, American Smelting & Refining Co. v. 
United States, 259 U. S. 75, but it has been stated, also, that, by 
observance of its requirements, “the Government is given the benefit 
of the competition of the market and each bidder is given the chance 
for a bargain.” Purcell Envelope Co. v. United States, 249 U. S. 
313, 318. Its provisions are designed to give all qualified persons 
equal right to compete for Government business; to secure to the 
Government the benefits which flow from free competition; to pre- 
vent unjust favoritism by officers of the Government in making pur- 
chases on public account, and to raise a bar against collusion and 
fraud in procuring supplies and letting contracts. 5 Comp. Gen. 
712. It may be said, therefore, that every citizen qualified to bid 
for Government business is entitled to certain considerations under 
the statute which may not legally be disregarded or ignored. And 
so it has been held consistently that invitations for bids and speci- 
fications should be free from restrictive provisions and requirements 
which do not reflect actual needs of the Government but which 
serve to limit or exclude the very competition which the provisions 
of the statute are designed to promote and accomplish, such restric- 
tions being adverse alike to the interests of the Government and 
otherwise qualified aspirants for Government business. 

Section III, chapter X, paragraph C (1) (c), of the Manual of 
Procedure of the Procurement Division, Branch of Supply, Treasury 
Department, referred to in paragraph 2 of your submission, em- 
bodies what may be called the “registration” method of truck and 
equipment rental. It provides for inviting bids for furnishing, at 
established hourly rates, the several types of equipment expected 
to be utilized during a specified period, the bidder indicating the 
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number of units of equipment he can furnish. The Procurement 
officer is required to enter into contracts with all qualified bidders at 
the rate specified, the equipment to be called for if, as, when, and 
for such period as it may be needed. Also, it is provided that State 
Procurement officers, from the lists of available equipment, shall, 
except as otherwise provided, make assignments to projects by pur- 
chase orders, and “shall allot assignments to qualified contractors 
by a process of rotation which will effectively distribute the business 
so that, insofar as practical conditions will permit, no one con- 
tractor will be favored to the disadvantage of others.” 

This method is not in strict conformity with section 3709, Revised 
Statutes, in that the prices to be paid are fixed in advance by the 
Government, and there is no competition between equipment owners 
as to submitted prices. However, this office, having in view the 
declared purpose of the Emergency Relief Appropriation Acts to 
provide relief and work relief over as wide a spread as possible, 
has withheld objection to the method, the system appearing to be 
in furtherance of the purpose for which relief funds were appro- 
priated, and giving every owner of similar and suitable equipment 
equal opportunity for employment at presumably reasonable rates 
of pay. The method has been in operation over an extended period, 
and, so far as is known in this office, has encountered no serious 
opposition in any other part of the country. 

What is suggested in your present submission is not in con- 
formity with either the competitive procedure under section 3709, 
Revised Statutes, or with the wide spread of employment purposes 
of the several Emergency Relief Appropriation Acts. It is pro- 
posed to adopt the procedure provided in the Procurement Manual 
as above outlined, thus eliminating competition as to price and, at 
the same time, to adopt a stipulation that preference shall be given 
to those who owned one or more trucks on November 1, 1935, almost 
3 years ago, thus depriving all who have acquired trucks and equip- 
ment in the interim of the right to have their equipment consid- 
ered on equal terms with those “commercial trucking concerns” 
which were organized and in operation prior to the specified date, 
irrespective of their ability to perform or their need for the work. 

There would appear to be no legal authority for thus making use 
of a date line practically 3 years old to shut off otherwise qualified 
persons from participation in the benefits of Government business. 
This would appear to be peculiarly true in view of the fact that, 
as you state, many of those who have acquired equipment in the 
meantime have done so, and obligated themselves for payment there- 
for, upon the faith of their being able to obtain employment under 
the Works Progress Program on an equal footing with other as- 
pirants. Such a procedure would no doubt work material hardships 
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on those who have purchased subsequent to November 1, 1935, and, 
also, would operate to turn practically all Government business under 
the Works Progress Program to those “established trucking con- 
cerns” which were in existence prior to that date. 

However, there would appear to be no valid objection to a stipula- 
tion in invitations for registrations that preference will be given to 
those registrants who can show that they were bona fide owners of 
equipment offered for registration as of the date of the current in- 
vitation, or had made a sufficient number of payments thereon to 
establish the bona fides of the purchase thereof. The date thus being 
current would make no unjust discrimination and work no hard- 
ships on those who have heretofore purchased equipment upon the 
prospect of employment on Works Progress projects. Prospective 
registrants properly might be informed that, hereafter, preference 
will be given to those who establish ownership of equipment as of 
the date thus stipulated. Those who purchase equipment subsequent 
to that date will thus be on notice that they will receive assignments 
only when earlier owned equipment is not available, or, when it is 
otherwise in the interest of the Government, there will be no such 
unwarranted discrimination as here proposed, and no one or more 
truck owners will have just reason for complaint. 

When the above outlined method of procedure is not available or 
is unsatisfactory in operation, all awards of contracts for trucks and 
equipment should be after advertising and opportunity for free and 
open competition among all qualified owners of trucks and equip- 
ment, with award to successive low bidders and assignments accord- 
ingly until the requirements of the Government are filled. 

Your submission is answered accordingly. 


(A-96434) 


VEHICLES—PASSENGER-CARRYING—PURCHASE PRICE LIMITATION— 
NONINCLUSION OF COST OF LAW ENFORCEMENT EQUIPMENT 


Radios, sirens, and spotlights for use on automobiles in the policing of bird 
reserves and the detection and apprehension of game law violators by the 
Biological Survey in connection with the duties imposed by the various 
migratory bird conservation acts, are not items of equipment for use in 
connection with the operation of the car as a passenger-carrying vehicle, 
and their cost need not be regarded as a part of the purchase price of the 
cars on which installed in applying the statutory limitation on the purchase 
price of the cars. 17 Comp. Gen. 640, distinguished. 


Acting Comptroller General Elliott to the Secretary of Agriculture, August 2, 
1938: 


Your letter of July 9, 1938, is as follows: 


The Bureau of Biological Survey in connection with its law enforcement work 
under the Migratory Bird Treaty Act, the Migratory Bird Conservation Act, the 
Migratory Bird Hunting Stamp Act, and the Lacey Act assigns passenger-carry- 
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ing automobiles to its law enforcement officers for the patrol of their respective 
districts and for the detection and apprehension of game law vioiators. 

Recognized policing equipment, including a short wave radio set for effective 
communication with State law enforcement agencies, which cooperate closely 
with the Bureau in this work; a siren for the purpose of obtaining right of way 
and stopping automobiles of suspected violators, and a spotlight for night signal- 
ing and in ascertaining the identity of night hunters, are deemed essential equip- 
ment for each automobile employed on this work. The special equipment enu- 
merated is estimated to cost approximately $190. Since the automobiles used 
are necessarily of the “intermediate weight” class to meet service requirements, 
the total cost after purchase of the special equipment will in most cdses 
exceed $750. 

The Department, in considering ways and means of procuring the special 
equipment needed, has taken cognizance of your decision A-92040, dated Febru- 
ary 14, 19388 (17 Comp. Gen. 640), wherein it was held that the statutory limita- 
tion of $750 on the purchase of any motor-propelled passenger-carrying vehicle 
included the original cost of the car and all equipment or accessories intended for 
use in connection with the operation of the car. The decision appears to place 
too broad a meaning on the words “completely equipped for operation” con- 
tained in section 3 of the act of May 14, 1935, 49 Stat. 243. Another interpre- 
tation of the statute would seem to permit of the view that the enactment was 
made for the express purpose of limiting the amount to be paid for vehicles com- 
pletely equipped solely for the purpose of carrying passengers; thus, precluding 
the purchase of de luxe equipment and accessories designed to enhance comfort 
and safety of the passengers beyond that point usually required by the general 
public. 

The special equipment under consideration is necessary for general use of law 
enforcement personnel in carrying out their official duties under the statutes 
mentioned. While radios, sirens, and spotlights are not accessories essential to 
operation of the vehicles, they are accessories essential to law enforcement work, 
and it follows that their use by law enforcement personnel must be in connection 
with operation of automobiles. The fact that many States restrict the use of 
sirens and spotlights of the law enforcement type to holders of permits is further 
indication that this equipment is not that usually required by the general public, 
which places it in a category separate and distinct from accessories within the 
meaning of the act. 

It is submitted that radios, sirens, and spotlights such as those deemed essen- 
tial for law enforcement work are not accessories essential to operation of 
passenger-carrying vehicles as such, either from a comfort, safety, or other 
standpoint, but that they function entirely as accouterments of law enforce- 
ment, and that their costs are not therefore properly for inclusion in the 
limitation fixed by the statute. 

It will be appreciated if you will render an opinion as to whether or not radios, 
sirens, and spotlights for exclusive use of law enforcement officers engaged in 
law enforcement work may be purchased for use with motor-propelled passenger- 
carrying vehicles and the cost thereof excluded from consideration under section 
3 of the act of May 14, 1937, 50 Stat. 163, and subsequent enactments thereof. 


The act of June 16, 1938, Public, No. 644, 52 Stat. 736, authorizes 
not to exceed $54,185 of the total amount provided for the Biological 
Survey, under which the acts cited in the first paragraph of your 
letter are administered, to be expended “for the purchase of motor- 
propelled passenger-carrying vehicles necessary in the conduct of 
field work outside of the District of Columbia.” 

The nature of the work required to be performed, viz, the conserva- 
tion of bird life, necessarily includes the policing of bird reserves and 
the detection and apprehension of game law violators. Radios, sirens, 
and spotlights are recognized equipment for use on automobiles for 
such purpose, but are not items of equipment for use in connection 
with the operation of the car as a passenger-carrying vehicle as they 
add nothing to the ease, convenience, safety, or efficiency of its oper- 
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ation and neither do they add to the appearance of the car or to its 
passenger-carrying qualities. Accordingly, the cost of such equip- 
ment, when needed and purchased for the exclusive use of officers and 
employees while engaged in law-enforcement work under the statutes 
mentioned in your submission, need not be regarded as a part of the 
purchase price of the cars on which the articles may be installed in 
applying the statutory limitation on the purchase price of the cars. 
The facts in this case clearly distinguish it from the case considered 
in the decision of February 14, 1938, 17 Comp. Gen. 640. 


(A-96379) 


CONTRACTS—CONSULTING ENGINEERING SERVICES INCIDENT TO 
CONSTRUCTION OF PUBLIC BUILDING—INTENDED ADMINISTRA- 
TIVE AGENCY OCCUPANT’S AUTHORITY 


The arrangement of office space, installation of electric wiring for lights, dumb- 
waiters, call bells, etc., in connection with the construction of a contemplated 
public building, are problems of construction which any competent architect 
or construction engineer should be fully qualified to solve and which are 
solved repeatedly and systematically in the construction of the various Gov- 
ernment buildings, and as such are for performance by or through the 
Procurement Division, Public Buildings Branch, Treasury Department, as 
involving appropriations under control of that Department, and not through 
the contracting of the intended Government agency occupant with a private 
consultant with payment from appropriated funds under the control of that 
agency. A-80461, September 8, 1936, distinguished, and A-96379, July 20, 
1938, 18 Comp. Gen. 71, affirmed. 


Acting Comptroller General Elliott to the Railroad Retirement Board, August 
3, 1938: 


Your letter of July 27, 1938, is as follows: 


Reference is made to your letter of Juiy 20, 1988 (A-96379), and to our con- 
versation of yesterday relating thereto. 

From the opinion expressed in your letter and from our conversation. it is 
fairly..apparent. that. we did not in the proposed form of contract succeed in 
conveying an accurate impression of the intimate relationship of the services 
desired of Mr. Hopf to the responsibilities of the Board rather than to the 
responsibilities of the Treasury Department in the construction of the building 
for the Board. As I stated orally yesterday, the services desired of Mr. Hopf 
relate primarily to matters which are of paramount importance to the efficient 
functioning of the Board and to the economical administration of the act, irre- 
spective of the particular space to be occupied by the Board; in order to function 
efficiently, operations must be laid out so as to be adapted to the space occupied, 
to the extent that the space may not be adapted to the type of organization most 
desired. The proposed construction of the building merely gives a different back- 
ground in the context of which the services must be performed and affords 
greater assurance of permanent soundness with less necessity for experimentation. 

It is definitely not the intention nor the desire of the Board to infringe upon 
the jurisdiction of any other branch of the Government, nor to assume any of 
the responsibilities imposed upon other branches of the Government. The Board 
is, however, extremely anxious to discharge the responsibilities imposed upon it 
in the most efficient and economical manner that can be found and to be prepared 
to furnish with assurance to other branches of the Government such information 
and determinations as they properly expect to receive. The coincidence of a 
highly formative stage in the developmenr of an organization to discharge vast 
new responsibilities in the administration of an entirely new venture in the 
Federal Government with the development cf plans for permanent space in which 
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to house that organization makes that responsibility an extremely grave one, 
and the Board feels that it would be derelict in its duty if it did not avail itself of 
the greatest skill and experience which is to be had in that fleld. 

In view of these circumstances, the proposed form of contract has been revised 
to make it entirely clear upon the face of the contract that the services to be 
engaged relate solely to the disctarge of the responsibilities of the Board in the 
udministration of the Railroad Unemployment Insurance Act and do not infringe 
upen the responsibilities of any other branch of the Government. 

I desire to call particular attention to the fact that the duties are defined 
solely in terms of the Board’s organization and functioning and without reference 
to any particular space to be occupied by the Board. So far as plans and designs 
for space enter into the performance of the duties, it is made clear in the intro- 
ductory clause of section 2 (a) that the consultant's functions are to be dis- 
charged in light of such plans or designs as may from time to time be presented 
or proposed by the proper branches of the Government. The proposed form of 
contract directs specific attention to the appropriation which is to be charged 
with the expenses and recites the making of those findings and determinations 
which in the language of the appropriation are the sole conditions upon which 
the funds are to be available. The investigations, findings, and determinations 
referred to have in fact been made. The services to be performed are not in 
principle dissimilar to those performed under Mr. Hopf’s contract with the 
Social Security Board, discussed in your letter of September 8, 1936 (A-—80461). 
The terms of the appropriation to be charged with the expenditure differ from 
those involved in the contract with the Social Security Board only in that the 
terms of the appropriation in the Railroad Unemployment Insurance Act are 
somewhat broader than those in the appropriation for the Social Security Board. 
It would appear, therefore, that the availability of funds for the contract now 
proposed should follow a fortiori from your decision A-80461. 

In view of the urgency which the Board feels for getting this work under way, 
your early attention to the question whether the execution of the contract in 
the form attached might be permitted would be greatly appreciated. 

The Board feels deeply and wishes to express its appreciation for the cour- 
tesies afforded us and for the opportunity of discussing the entire matter 
with you. 


The form of contract accompanying your resubmission describes in 
section 2 thereof the services to be performed as follows: 


SecTION 2. Consultant’s services—The consultant shall render the following 
services in addition to any other services required for the proper performance 
of this contract: 

(a) In light of such plans or designs as may from time to time be presented 
or proposed by the proper branches of the Government for space in which to 
earry on the functions of the Board, consider, consult with the Board upon, and 
present for the information of all other interested branches of the Government: 

(i) The most economical and efficient layouts of the several processes involved 
in large volume operations included in the administration in the District of 
Columbia of the Railroad Unemployment Insurance Act and its coordination 
with the administration of the Railroad Retirement Acts, 

(ii) The physical relationship of such processes to each other and the physical 
facilities required for conducting such processes and for the accommodation of 
the employees engaged therein. 

(iii) The effect of physiological factors upon the effective conduct of such 
processes and the means and methods of providing proper physiological factors. 

(iv) The relative advantages and disadvantages of conducting each of such 
processes in large areas of undivided space or partitioned space, and the area 
best adapted to each of such processes. 

(v) The electrical and transmission services required for conducting such 
processes, including underfloor ducts, intercommunicating devices, dumb-waiters, 
and other types of transportation. 

(vi) The amount of space required by the several departments of the Board 
and the most effective location of the departments in relation to each other. 

(vii) The most effective arrangement of offices for occupancy of the members 
of the Board and activities directly allied with their offices and the appropriate 
location of such offices in relation to the location of other operations. 
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(b) Reports to the Board.—The consultant shall report to the Board from time 
to time and in such form and manner as the Board may request concerning the 
duties performed pursuant to paragraph (a) of this section. 

(c) Other services.—The consultant shall: 

(i) After receiving notice thereof, attend all conferences with persons desig- 
nated by the Board as its representatives with reference to any serviees per- 
formed by the consultant. 

(ii) Upon request of the Board, consult with the Board or other representa- 
tives of the United States of America. 

While phrased in somewhat different language the services are the 
same as described in the proposed contract considered in my decision 
to you of July 20, 1938, that is, they have to do with the arrangement 
of office space and with the installation of electric wiring for lights, 
dumb-waiters, call bells, and possibly inter-office telephones. These 
are problems of construction which any competent architect or con- 
struction engineer should be fully qualified to solve and which are 
solved repeatedly and systematically in the construction of the vari- 
ous Government buildings; and are readily carried out by contact be- 
tween the Government agencies concerned. Such services are for 
performance by or through the Procurement Division, Public Build- 
ings Branch, Treasury Department, and involve appropriations under 
the control of that Department. 

The services desired by your Board as described in the two forms 
of contract submitted by you are essentially different from the serv- 
ices which formed the subject of my decision of September 8, 1936, 
A-80461, to the Social Security Board, which were: 

* * * to act as technical supervisor, under the direction and supervision of 
the Board, of the administration and operation of the Board’s system of records 
under title II of the Social Security Act with particular reference to: 

The machinery, index cards, filing of service reports to the Board, control 
accounts, flow of the work, the ledger, the types and numbers of accounting 
machinery and subsidiary accounting equipment, the layout of the accounting 
machinery equipment, the evaluation of proposals made by manufacturers of 
accounting equipment machinery and supplies, the control of time studies with 
reference to various types of accounting equipment machines, and such other 
matters relating to the administration and operation of the Board’s system of 
records under said title II as the Board may direct. 

Whether the services there set forth could have been performed by 
other agencies of the Government is not clear as in the present in- 
stance but however that may be said decision is no authority outside 
of that particular case. 

In the circumstances I must adhere to the conclusion reached in 
my former decision, that is, that the appropriation under your con- 
trol is not available for services contemplated by either of the pro- 
posed contracts. 
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(A-96649) 


TRANSPORTATION AND TRAVELING EXPENSES— EMPLOYEES IN 
PHILIPPINE ISLANDS, THEIR FAMILIES AND HOUSEHOLD EF- 
FECTS—APPOINTMENTS, SEPARATIONS, LEAVES OF ABSENCE, ETC. 


The authority for payment of traveling expenses and transportation of em- 
ployees, their families, and household effects appearing in the War Depart- 
ment Civil Appropriation Act, 1989, 52 Stat. 669, under the heading “United 
States High Commissioner to the Philippine Islands,” is limited to the 
actual necessary cost of placing the employees, their families, and household 
goods in the Philippine Islands only when original appointments within the 
United States were involved, and of returning the same to their homes in 
the United States only when incident to their final transfer or separation 
from service in the Philippines, without discretion as to whether such trans- 
portation should be by Government vessel, if available, and employees may 
not be reimbursed for traveling expenses incurred in connection with leave 
of absence taken in the continental United States, or granted a cash com- 
mutation of traveling expenses where the travel already has been performed 
otherwise than in connection with, or in anticipation of, final transfer or 
separation from the service. 

Where a member of the staff of the High Commissioner to the Philippine Islands 
is ordered to a temporary change of station at Washington, D. C., and it is 
expected he will submit his resignation at the end of such temporary duty 
to be effective at the expiration of his accumulated leave, the actual ex- 
penses of travel of his family and transportation of household effects may be 
authorized at the same time, within the limitations of War Department Civil 
Appropriation Act, 1989, 52 Stat. 669, and subject to the exception of the 
cost for which transportation by Government vessel is available. 

A member of the staff of the High Commissioner to the Philippine Islands who 
submits his resignation effective at a future date and departs for the United 
States, may be paid, if otherwise entitled thereto under the provisions of 
the War Department Civil Appropriation Act, 1989, 52 Stat. 669, the actual 
expenses of travel of himself and family, and transportation of his house- 
hold effects from the Philippines to his home in the United States, subject to 
the exception of the cost for which transportation by Government vessel is 
available. 

A member of the staff of the High Commissioner to the Philippine Islands on 
leave in the United States who submits his resignation while on such leave 
may be paid, if otherwise entitled thereto under the provisions of the War 
Department Civil Appropriation Act, 1989, 52 Stat. 669, the travel expenses 
of any dependent member of his family and his household goods remaining 
in the Philippine Islands, from the Philippines to his home in the United 
States, but not such expenses for himself and members of his family who are 
already in the United States on leave. 

Members of the staff of the High Commissioner to the Philippine Islands ap- 
pointed while actually residing in the Philippines, but with voting residences 
in the continental United States, are not entitled to actual expenses of travel, 
and transportation, of themselves, their families, and their household effects 
from the Philippines to their homes in the United States under the provi- 
sions of the War Department Civil Appropriation Act, 1939, 52 Stat. 669, 
the act specifically limiting such transportation to “persons appointed 
hereunder within the United States.” 


Acting Comptroller General Elliott to the Secretary of War, August 3, 1938: 
Your letter of July 18, 1938, is as follows: 


Under the authority of the act of July 31, 1894 (28 Stat. 208), I request your 
advance decision on the following questions: ’ 

a. Under the provisions of the act approved March 24, 1934 (48 Stat. 456), 
a number of persons were appointed within the United States to positions in 
the office of the United States High Commissioner to the Philippine Islands. 
They have performed their duties for some time in the Philippines. Ultimately 
these persons will desire to return to their homes in the United States. When 
they do so they will be entitled to return traveling expenses from the Philippines 
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‘ 


to their homes in the United States, including, for themselves and their fam- 
ilies, actual expenses of travel and transportation of household effects, as au- 
thorized by the War Department Civil Appropriation Act for the fiscal year 
1989, effective July 1, 1938, under the heading “United States High Commissioner 
to the Philippine Islands.” 

Generally when and under what conditions can the return traveling expenses 
be utilized? Specifically (1) if a member of the staff of the High Commissioner 
should be ordered by the latter to a temporary change of station at Washington, 
expecting to submit his resignation at the end of such temporary duty to be 
effective at the expiration of his accumulated leave, could the actual expenses 
of travel of his family and transportation of household effects be authorized 
at the same time? Specifically (2) if a member of the staff of the High Com- 
missioner should submit his resignation effective at a future date and should 
thereupon depart for the United States, could he receive the actual expenses 
of travel of himself and family and transportation of household effects from 
the Philippines to his home in the United States? Specifically (3) if a member 
of the staff of the High Commissioner should be on leave in the United States 
and should then submit his resignation, would he be entitled to the actual ex- 
penses of travel of himself and family and transportation of household effects 
from the Philippines to his home in the United States? 

b. A number of persons were appointed to positions in the office of the United 
States High Commissioner to the Philippine Islands pursuant to law, who had 
official residences in the continental United States but were actually in Manila 
when appointed. Taking into consideration the answers to questions under a, 
will these persons and their families be entitled to actual expenses of travel 
and transportation of household effects from the Philippines to their homes 
in the United States? 


The appropriation in question appearing in the act of June 11, 
1938, Public, No. 591, page 2, 52 Stat. 669, includes an item for— 
traveling expenses, including for persons appointed hereunder within the United 
States and their families, actual] expenses of travel and transportation of house- 
hold effects from their homes in the United States to the Philippine Islands, and 
return, utilizing Government vessels whenever practicable; * * * 

Reference is made to your general question, viz, “when and under 
what conditions can the return traveling expenses be utilized?” It 
seems apparent from the appropriation, supra, that the Congress in- 
tended that the United States should bear the actual necessary cost 
of placing the employees, their families, and household goods in the 
Philippine Islands only when original appointments within the 
United States were involved (decision of March 10, 1938, A-93128), 
and of returning the same employees, their families, and household 
goods to their homes in the United States only when incident to 
their final transfer or separation from service in the Philippine Is- 
lands, Nothing appears to indicate that it was the intention of reim- 
bursing employees for traveling expenses incurred in connection with 
leave of absence taken in the continental United States (decision of 
March 10, 1938, supra; 1 Comp. Gen. 153), or of granting a cash com- 
mutation of traveling expenses where the travel has already been 
performed otherwise than in connection with, or in anticipation of, 
final transfer or separation from service in the Philippine Islands. 
Also it is clearly apparent that no discretion is vested in the admin- 
istrative officers to reimburse the employee for transportation, etc., 
when transportation is available on a Government vessel. There 
must appear with the accounts in connection with any claim or 
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voucher on which such traveling expenses are claimed or have been 
paid, an administrative statement of facts sufficient to show that it 
was not practicable to utilize a Government vessel. There will be 
considered in this connection the time between departure of the em- 
ployee, his family, and his household goods, and the sailings of 
Government vessels. In other words, the Congress apparently ex- 
pects the administration should be such as will reduce to a minimum 
the actual necessary cash outlay to transport employees, their fam- 
ilies, and household goods, to and from the Philippine Islands. 

Questions a (1) and (2) are answered in the affirmative with the 
exception of the cost for which transportation by Government vessel 
is available. 

Question @ (3) is answered in the negative to the extent of the 
traveling expenses of the employee and members of his family who 
are already in the United States on leave, and in the affirmative as 
to the traveling expenses of any dependent member of the employee’s 
family and his household goods remaining in the Philippine Islands. 
See 17 Comp. Gen. 678. 

Referring to question 5, it is understood by “official residences in 
the continental United States” is meant voting residences, but that 
the persons were actually residing in the Philippine Islands and 
perhaps otherwise employed there at the time of original appoint- 
ment. If such are the facts, the question must be answered in the 
negative, the appropriation for return transportation being specifi- 
cally limited to “persons appointed hereunder within the United 
States.” Compare 16 Comp. Gen. 271, construing a statute author- 
izing the return to the continental United States from the Virgin 
Islands for leave purposes of employees “appointed from the con- 
tinental United States.” 


(A-94221) 


CONTRACTS—HOUSING PROJECT CONSTRUCTION—GOVERNMENT LIA- 
BILITY FOR CITY WATER SERVICE CONNECTION CHARGES 


Where under a Government housing construction contract, the contractor was 
to do all things and pay all costs of every nature whatever necessary to 
execute and complete the entire work, including the doing of all things re- 
quired by the city as a condition precedent to the obtaining of the necessary 
city permits for water service connections, etc., and the city rules and regu- 
lations required disconnecting of all old service lines and installation of 
new lines beyond lot lines to city mains by city employees and payment 
therefor before granting of a service connection, the disconnecting of the 
old water connections prior to advertising for bids under the construction 
contract under an agreement between the Government representative and 
the city authorities and the noninclusion of said cost in the bids of the 
plumbing subcontractor and general contractor, furnish no proper basis for 
the assumption of said cost by the Government, there having been no such 
intention at the time of the city agreement; the city having placed both the 
plumbing subcontractor and general contractor on notice that the amount 
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must be paid by the plumbing contractor; and the general contractor, 
although admitting actual notice of the outstanding amount and attendant 
circumstances, and the noninclusion in its bid of said amount because “many 
jobs have been lost by a margin of even less,” having failed to raise any 
question in regard thereto before the contract was safely executed as would 
have been required by good faith and fair dealing. 


Acting Comptroller General Elliott to the Administrator, United States Hous- 
ing Authority, August 4, 1938: 


Your letter of April 13, 1938, is as follows: 


Permit me to refer to you for your consideration the claim of Maurice L. Bein 
and Maurice L. Bein, Incorporated, in the amount of five thousand, seventy- 
seven dollars and forty cents ($5,077.40). 

This claim arises out of contract No. PW 200.363, with Maurice L. Bein and 
Maurice L. Bein, Incorporated, for the construction of the superstructures for 
the Brewster Housing Project, No. H-1201, in Detroit, Michigan. This contract 
was entered into by the Government on June 11, 1937, through the Public Works 
Administration, and was transferred to this Authority on November 1, 1937, by 
Bxecutive Order No. 7732. 

At the time the property for this project was purchased by the Government, 
there existed on it several hundred buildings, each of which was connected to 
the city water system. The claim involves the question as to whether, under 
this contract, the contractor was required to pay to the city of Detroit the costs 
of disconnecting and removing these old water connections. 

The rules and regulations applying to plumbers and plumbing of the Board of 
Water Commissioners for the city of Detroit provide as follows: 

“ Sprerton 1. All applications for the use of water through a service pipe, all 
applications for the introduction of service pipes, and all applications for meters 
shall be made at the office of the Permit Clerk, Water Office, 735 Randolph 
Street. 

“Section 6. On and after April 15, 1924, all service connections and service 
pipes from the city’s mains to lot lines shall be put in only by properly author- 
ized employees of the Department of Water Supply, acting under the direction 
of the Superintendent of Yards. Before receiving a permit for a service con- 
nection, there must be paid such sum as the board may require to cover the 
expense of installing same. 

“Section 14. * * * in cases where a new service pipe or pipes is, or are, 
required, the owner of said premises must disconnect all old service lines at the 
street mains. Plumbers will, therefore, inform themselves as to the condition 
in all old premises before taking out a permit.” 

In connection with these requirements, it is to be noted that this work is 
performed by the city and there is a standard charge of twenty dollars ($20), 
made by the city for each disconnect. 

The original specifications for the superstructures for this job were prepared 
in June of 1936 and were advertised for bids on July 31, 1936. During the time 
when these specifications were under consideration and before bidding, there 
was a discussion between the Government’s representative in Detroit and the 
Department of Water Supply of that city, in regard to the removal of these old 
lines and the Water Department suggested that as a matter of economy that the 
city start removal prior to the starting of work by the general contractor and 
stated that if this could be done that the Water Department would undertake 
work on the basis of its actual cost plus fifteen per cent for overhead and 
would bill the plumbing contractor at the time an application was made for 
tapping into the mains for new connections. (See exhibit A.) 

This work was actually undertaken by the city in conformity with their letter 
of July 25 (exhibit A) and the work of removing old taps was started on Sep- 
tember 23, 1936, and was completed on December 4, 1936, (See exhibit B.) In 
the meantime, bids were received on the original specification on September 23, 
1936, and were all rejected because of the price. After certain revisions in an 
endeavor to cut the cost of this project, bids were readvertised on April 24, 1937, 
and as a result of this advertisement, the contract under consideration was 
eventually entered into with Maurice L. Bein and Maurice L. Bein, Incorporated. 
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In reference to the question under consideration, the specifications provide in 
pertinent parts as follows: 

“A. General Conditions, page 8, General Obligations of Contractor: 

“1, It is understood that, except as otherwise specifically stated in the con- 
tract documents, the contractor shall provide and pay for all materials, labor, 
tools, equipment, water, light, power, transportation, superintendence, temporary 
construction of every nature, all other services, facilities, and costs of every 
nature whatsoever necessary to execute and complete the entire work to be done 
under the contract documents and deliver it complete in every respect.’ 

“B. General Conditions, page 11, Permits, paragraph 2: 

“2. The contractor is cautioned, however, that when it is his responsibility 
to make connections to city and other utility lines, the fact that the Government 
does not require the obtaining of permits for work inside the Government’s 
property lines, does not excuse the contractor from doing all things required 
by the city or utility company controlling said lines as a condition precedent to 
the granting of permission to tie into the lines.’ 

“C. Contract Form P. W. A. 51, article 10, Permits and Care of Work: 

“*The contractor shall, without additional expense to the Government, obtain 
all required licenses and permits * * * 

“D. Division 32, Plumbing, page 161, Water Piping, paragraph 6 (Addendum 
No. 2, page 26): 

“*The contractor shall provide and/or arrange with the Detroit Water Board 
to provide the required water service piping, shutoff boxes, valves, meters, and 
meter installation as indicated on the drawings and in accordance with the 
Detroit Water Board standards, and shall pay all costs in connection there- 
with.’” 

It is to be noted in this connection that the requirements of Addendum Ne. 2 
on page 26 were changed apparently with the thought that the additional phrase- 
ology “and shall pay all costs in connection therewith” would cover the charges 
of the city for the work that they had performed in disconnecting these lines 
and amplifies the provisions contained on page 162 of the specification which 
read before the change as follows: 

“6. The plumbing contractor shall arrange with the water board for all service 
connections, shut-off boxes, valves, and meter installations.” 

After receipt of the specifications, Katz & Lewis, the plumbing subcontractor 
for this work, requested the water board for their costs for installing the new 
service lines so as to enable them to bid properly and on May 18, 1937, prior to 
the opening of bids, Katz and Lewis were advised by the Detroit Water Board 
of prices for various work to be performed and also to the effect that “This 
department removed 411 old connections formerly feeding the properties in- 
volved in the site. The cost of this work amounted to five thousand seventy- 
seven and 40/100 dollars, which amount the plumbing contractor will be re- 
quired to pay at the time he secures the permits covering the new service in- 
stallations.” (See Exhibits C, D, and EB.) 

After the contract was awarded, an application was filed with the Detroit 
Water Board by the contractor for temporary connections to the city’s water 
lines. The permit was refused by the Water Board until payment of these 
charges was made. 

On the 26th of June 1937, the contractor requested the Government to clear 
up this item so that they could obtain their permits. (See exhibit F.) 

Several phone calls ensued in an endeavor to settle this matter and a tem- 
porary permit was issued to the contractor in order to permit him to proceed 
with his work pending a determination as to whether the Government or the 
contractor should pay these charges. (See exhibits G, H, I, J, and K.) 

Subsequently the city again brought this matter to a head by refusing certain 
other permits for water connections requested and on July 9, 1937, after con- 
sidering the provisions of the contract documents and the correspondence be- 
tween the plumbing subcontractor and the city water department, prior to the 
opening of bids, the contracting officer wired the contractor that it was his 
obligation to obtain the necessary permits and pay disconnect charges. (See 
exhibit L.) 

Pursuant to this ruling, the contractor tendered to the city of Detroit the sum 
of five thousand, seventy-seven dollars and forty cents ($5,077.40), on account 
of this bill and obtained the necessary permits for the installation of the mains. 
The ruling of the contracting officer was protested by the contractor on July 14. 
(See exhibit M.) 
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Subsequent to this ruling and protest, there followed an interchange of cor- 
respondence between the Government and the contractor which lasted up until 
shortly before the transferal of this project to the United States Housing Au- 
thority. (See exhibits N, O, P, and Q.) In addition to this correspondence, the 
estimates of the general contractor and his plumbing subcontractor, Katz and 
Lewis, were inspected in order to determine if possible whether this charge had 
been included in the bids submitted. (See exhibits R and 8.) 

The reason for its noninclusion in the bid is stated by the general contractor 
in his letter of August 9, 1937 (exhibit P), in which he makes the following 
statement: “I did not hesitate to tell your department on the phone and I repeat 
again, that I had complete knowledge of this bill and of the letter written to 
the plumbing contractor and that I made my decision to omit this item from my 
bid, only because and after I thoroughly digested the specifications and the water 
board rulings.” 

You will note in a letter of October 6 (exhibit S), from the project manager 
in Chicago, who examined the books, that the subcontractor considered this item 
before submitting his bid to the general contractor, but apparently concluded 
that the item was not proper for inclusion in his bid. (See exhibit P.) I am 
of the opinion that, as a matter of fact, this amount was not included either in 
the subcontractor’s proposal to the general cuwntractor or in the bid of the general 
contractor to the Government. 


The question involved is one entirely of law and the sole question at issue is 
whether the terms of the contract are broad enough to include this charge by 
the city. 

Upon the facts presented, I request your decision as to whether the contractor 
is entitled to have the contract price adjusted to cover the amount paid by the 
contractor to the city in settlement of the city’s charges for the disconnecting of 
the old mains. 

If your decision is in favor of the contractor, a change order will be issued by 
the United States Housing Authority adjusting the contract price accordingly. 

It would appear to be plain from your letter and inclosures there- 
with that it was not the intent or understanding of the parties at any 
time that the Government should pay the charges of the Detroit 
Water Board for disconnecting the old water connections to the prop- 
erty, as an individual item, dehors the contract for the construction of 
the new project and plumbing work necessary thereto. 

Under date of July 25, 1936, the principal clerk, Permit and Meter 
Installation Bureau of the Detroit Department of Water Supply ad- 
dressed a letter to W. R. Carman, project manager, proposing to make 
the disconnections on a cost plus basis instead of charging the fixed 
fee of $20 each, usually charged by the city of Detroit for similar 
disconnections, and calling attention to the desirability of having the 
work done prior to that of widening and repaving the streets, etc., 
for the construction of the new buildings. The letter stated: 

If the plumbing contract is not awarded in its entirety to a single contractor, 
but divided among two (2) or more, then the cost of removing the old lines 
could be apportioned among them, based upon the number of old taps entering 
the frontage on the street, or streets, required by the unit, or units, covered by 
each particular contract. 

Obviously it was the intent that if the plumbing contract was let 
in its entirety to a single contractor, that contractor would be charged 
by the city with the entire cost of making the disconnections before 
permit would be issued to make new connections, and the charge was 
not to be made against the United States. Pursuant to said letter, 
the work of making the disconneections was begun hy the city on Sep- 
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tember 23 and completed on December 4, 1936, the total number of 
disconnections being 411 at an aggregate cost of $5,077.40. 

In the meantime, bids were received and opened September 23, 
1936, on the original specifications for the project, and all were re- 
jected because of the prices. The specifications were revised, the 
project was readvertised, and bids were opened on May 27, 1937, 
resulting in award of the contract for the project to Maurice L. Bein 
and Maurice L. Bein, Inc. be 

Under date of May 11, 1937, Katz & Lewis Plumbing Co. wrote 
the Detroit Water Board advising that it, the company, was prepar- 
ing a plumbing bid for the project and requesting an estimate cover- 
ing the water board’s fees in connection with the installation of the 
water mains, ete., required. May 18, 1937, the Detroit Water Board 
replied, giving other information requested, and stating: 

This department removed four hundred eleven (411) old connections formerly 
feeding the properties involved in the site. The cost of this work amounted to 
five thousand seventy-seven and 40/100 dollars ($5,077.40), which amount the 
plumbing contractor will be required to pay at the time he secures the permits 
covering the new service installations. 

The Katz & Lewis Plumbing Co., which was the successful bidder 
as plumbing subcontractor, thus was on notice prior to submission of 
its bid that the charge of $5,077.40 was outstanding, and that said 
charge would be required to be paid to the city by the plumbing con- 
tractor as a condition precedent to issuance of permits covering the 
new service installations. The plumbing subcontractor, or the prin- 
cipal contractor, eventually paid the required amount to the city of 
Detroit. That the principal contractor, also, was on notice prior to 
submission of its bid that the payment of the item by the contractor 
or the plumbing contractor would be required as a condition prece- 
dent to issuance of permits for new connections is evident, for in a 
letter of August 9, 1937, to the Director of Housing, Public Works 


Administration, over the signature of Maurice L. Bein, president, 


Maurice L. Bein, Inc., it is stated: 

* * * T did not hesitate to tell your department on the phone and I repeat 
again, that I had complete knowledg2 of this bill and of the letter written to 
the plumbing contractor and that I made my decision to omit this item from my 
bid, only because and after I thoroughly digested the specifications and the 
Water Board rulings. You will agree with me that many jobs have been lost 
by a margin of even less than the amount involved in this bill. * * * 


Applicable provisions of the specifications are quoted in your letter, 
supra, and need not be repeated. Suffice it to summarize that the 
contractor was obligated to provide and pay for all services and 
facilities and costs of every nature whatsoever necessary to execute 
and complete the entire work to be done and to accomplish delivery 
complete in every respect; to do all the things required by the city 
as a condition precedent to the granting of permission to “tie into” 
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water or other lines; to obtain all required licenses and permits 
without additional expense to the Government, and to provide and 
arrange with the Detroit Water Board to provide the required water 
service piping, shut-off boxes, valves, meters, etc., and to pay all 
costs in connection therewith. 

In addition to these comprehensive and all-inclusive provisions of 
the specifications both the contractor and its plumbing subcontractor, 
as has been shown above, were put upon actual notice prior to the 
submission of their bids that the item was outstanding; that its pay- 
ment would be required by the city from the contractor or the plumb- 
ing contractor as a condition precedent to the granting of a permit 
to make the new water connections with the project. Hence, it was 
their responsibility to protect themselves by inclusion of the item 
in their respective bids if they saw fit or they were at liberty, of 
course, to absorb the item under their general estimates of their 
bid prices. 

The fact—if it be a fact—that the principal contractor did not 
include the amount of the item in its bid is not now for considera- 
tion nor are the motives which prompted its omission, although it 
would appear the contractor omitted the item for fear its inclusion 
would make its bid higher than others to be submitted. The fact 
remains that the item was there and that the contractor and plumb- 
ing subcontractor were aware of that fact and were fully apprised 
that they or one of them would be required to pay it as a condition 
precedent to the privilege of making the water connections required 
under the contract. Notwithstanding all this, it was not until the 
contract was safely executed that any suggestion was made that the 
item was not properly for payment by the contractor or its subcon- 
tractor as part of contract performance. Under all the circumstances, 
if any question was to be raised, good faith and fair dealing re- 
quired that it be raised and settled at or before the submission of the 
bids, or that exception be taken to the item in the first instance. 
Thereafter was too late. “He who is silent when conscience requires 
him to speak shall be debarred from speaking when conscience re- 
quires him to keep silent.” As was said in the decision of the 
Supreme Court of the United States in Rock Island, Arkansas & 
Louisiana Railroad y. United States, 254 U. S. 141. “Men must turn 
square corners when dealing with the Government.” 

It is apparent from the record that in paying the item of $5,077.40 
to the Detroit Water Board for the disconnections, the contractor did 
only what it was required to do by the contract specifications and 
that it is not entitled to have the contract price adjusted to cover or 
include the amount so paid. 

Your submission is answered accordingly. 
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(A-96346) 


CHECKS—VETERANS’ ADJUSTED SERVICE CERTIFICATE PAYMENTS— 
CLAIM JURISDICTION AFTER COVERING OF AMOUNTS INTO “OUT- 
STANDING LIABILITIES” 


Where the check issued in favor of a veteran under the Adjusted Compensation 
Payment Act, 1936, 49 Stat. 1099, in payment of the difference between the 
amount certified due him on his adjusted service certificate and the face 
amount of adjusted service bonds issued in his favor, was not presented 
within the authorized period for presentment and the proceeds thereof were 
therefore deposited as “Outstanding liabilities,” and subsequently, on certifi- 
cate of settlement of the General Accounting Office, another check was issued 
in his favor for the amount involved payable from the “Outstanding lia- 
bilities (trust fund),” which check was returned because the veteran had 
previously died, the latter check may not be returned to the Treasury 
Department for determination as to the person or persons lawfully entitled 
to payment pursuant to the payment determination provisions of the said’ 
Adjusted Compensation Payment Act, the said provisions being for applica- 
tion only to payments under and checks “payable out of” the fund therein 
involved, and not to the trust-fund account “Outstanding liabilities” as to 
which the accepted rule has been that such check claims are for consideration 
and action by the General Accounting Office. 


Acting Comptroller General Elliott to the Secretary of the Treasury, August 
5, 1938: 


Letter dated June 11, 1938, from the Assistant Secretary of the 
Treasury, is as follows: 

It has come to my attention that Treasurer’s check No. 41303, dated January 
21, 1988, for $49.09, drawn to the order of Michael Vincent Black, which was 
returned to the Treasurer’s office for the reason that the payee is deceased, was 
transmitted by that office to you for settlement. The check in question was 
issued in lieu of check No. 774254, symbol 99-280, dated June 15, 1936, in payment 
of the odd amount due on the veteran’s adjusted service certificate. 

The Division of Loans and Currency is in receipt of a communication from 
Mrs. Anna Black, widow of the veteran, inquiring how she may obtain settlement 
of the check. In view of the fact that the payee is deceased, it is requested that 
the check be forwarded to the Division of Loans and Currency for determination 
as to the person or persons lawfully entitled to payment, pursuant to the provi- 
sions of the Adjusted Compensation Payment Act, 1936, as amended. 

It appears from the record that Michael Vincent Black, A-1254585, 
executed an application (Form 1701) for settlement of amounts due 
under “The Adjusted Compensation Payment Act, 1936,” 49 Stat. 
1099. Check No. 774254, for $49.09, dated June 15, 1936, was issued 
in favor of the veteran in payment of the difference between the 
amount certified due him on his adjusted service certificate and the 
face amount of certain adjusted service bonds issued in his favor. 
This check which was payable out of the fund created by section 505 
of the World War Adjusted Compensation Act, as amended, was 
payable only until the close of the fiscal year next following the fiscal 
year in which such check was issued and having not been presented 
for payment within such period, the amount thereof was deposited into 
the Treasury to the credit of the trust fund account “Outstanding 
liabilities” in accordance with the provisions of section 21 of the 
Permanent Appropriation Repeal Act, 1934, 48 Stat. 1235. 
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The veteran attempted to obtain payment on the check after its 
negotiability date expired and the check was returned to him unpaid 
by the Treasurer of the United States. Application for payment of 
the amount involved was made by the veteran and under date of 
January 10, 1938, Certificate of Settlement No. 0481402 issued out 
of this office for payment of the amount of $49.09 to Michael Vinceit 
Black from the appropriation “Outstanding liabilities (trust fund), 
1936, 1938-39.” Check No. 41308 dated January 21, 1938, in the 
amount of $49.09 was drawn to the order of the veteran pursuant 
to said settlement. The check was returned to the Division of Dis- 
bursement, Treasury Department, by Mrs. Anna K. Black with letter 
of advice that the veteran died January 15, 1938, and the check 
and letter were forwarded to this office for consideration. 

The letter, supra, now requests that check No. 41303 be forwarded 
to the Division of Loans and Currency for determination as to the 
person or persons lawfully entitled to payment pursuant to the 
provisions of the Adjusted Compensation Payment Act, 1936, as 
amended. The act of June 26, 1936, 49 Stat. 1982, amending section 
4 of the Adjusted Compensation Payment Act, 1936, as amended, 
adds the following to said section 4: 

* * * In cases of deceased or incompetent veterans, the payments pro- 
vided by this paragraph, whether of the amount certified, by issuance of 
bonds and by checks payable out of the fund created by section 505 of the 
World War Adjusted Compensation Act, as amended, or whether of such 
bonds on redemption thereof, shall be made to the person or persons determined 
by the Secretary of the Treasury to be lawfully entitled thereto, without the 
necessity of the appointment by judicial proceedings or otherwise of a leg:l 
representative of the estate of any veteran or of any other persons, or of 
compliance with State law in respect of the administration of estates. Such 
checks may be endorsed on behalf of the Secretary of the Treasury in the 
name of the veteran, if that is determined by the Secretary to be appropriate 
for the effectuation hereof. All determinations by the Secretary of the 
Treasury under this paragraph shall be final and conclusive and neither any 
other official of the United States nor, except in the case of prior judicial 
determination, any State or Federal court, shall have jurisdiction to review 
any such determination. The provisions of this paragraph shall be carried 
out subject to regulations of the Secretary of the Treasury to be issued from 
time to time to effectuate the purposes of this Act. 

The amendment applies specifically to payments under and checks 
“payable out of” the fund created by section 505 of the World War 
Adjusted Compensation Act, as amended. In the present case the 
check is not “payable out of” said fund but out of the trust-fund 
account “Outstanding liabilities,” and the provisions of the Adjusted 
Compensation Payment Act, as amended, have no application to 
such case. It has been the accepted rule without exception that 
claims on checks the amounts of which have been covered into “Out- 
standing liabilities” are for consideration and action by the General 
Accounting Office under sections 236 and 308, Revised Statutes, as 
amended, and it is not apparent why such rule should be disregarded] 
in a case such as here presented where what is involved is a claim 
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on a check drawn upon a settlement of this office under said sections 
236 and 308, supra. In the circumstances the request of the Treas- 
ury for the check in this case must be and is denied. However, if 
the Treasury has information or evidence on file which may be 
helpful in the disposition of the case it is requested that it be 
forwarded here for consideration in the matter. 


(A-96802) 


APPROPRIATIONS—LIMITATIONS—EMPLOYEE CITIZENSHIP REQUIRE- 
MENTS—CITIZENSHIP, ETC., DETERMINATIONS 


The citizenship compensation payment restrictions of section 5 of the Treasury- 
Post Office Appropriation Act for 1939, 52 Stat. 148, do not prohibit 
payment of compensation to an employee on and after the date his citizen- 
ship has been granted or established by competent authority under any 
Federal statute, including the so-called Misinformation Act appearing as 
section 877, title 8, United States Code, which eliminates, under the cireum- 
stances therein set forth, the necessity for the filing of a declaration of 
intention prior to the filing of the petition for naturalization. A—96645, 
July 26, 1938, 18 Comp, Gen. 90, amplified. 


Acting Comptroller General Elliott to the Postmaster General, August 5, 1938: 
Your letter of July 26, 1938, is as follows: 


In administering the provisions of the recéntly enacted law prohibiting the 
payment of compensation to Federal employees who are aliens question has 
been raised as to the status of certain employees in the Postal Service who 
may establish their citizenship under the provisions of 8 U. 8. ©. 877, the 
so-called “Misinformation Act.” 

It is requested that you advise this Department at an early date whether 
employees establishing their citizenship under the provisions of this act during 
the current fiscal year may be paid compensation for services rendered after 
such citizenship has been granted. 


Section 377, title 8, United States Code, as amended, provides as 
follows: 


Same; certain aliens erroneously exercising rights and performing duties 
of citizenship prior to July 1,°1920. Any person not an alien enemy, who 
resided uninterruptedly within the United States during the period of five 
years next preceding July 1, 1920, and was on that date otherwise qualified 
to become a citizen of the United States, except that he had not made a 
declaration of intention required by law and who during or prior to that 
time, because of misinformation regarding his citizenship status erroneously 
exercised the rights and performed the duties of a citizen of the United 
States in good faith, may file the petition for naturalization prescribed by 
law without making the preliminary declaration of intention required of other 
aliens, and upon satisfactory proof to the court that he has so acted may be 
admitted as a citizen of the United States upon complying in all respects 
with the other requirements of the naturalization law (June 29, 1906, c, 3592, 
§ 4 (10); May 9, 1918, c. 69, § 1, 40 Stat. 545, as amended May 25, 1982, ¢. 203, 
$ 10, 47 Stat. 166). 


The citizenship restrictive provision appearing in the Treasury- 
Post Office Department Appropriation Act for the fiscal year 1939, 
52 Stat. 148, does not prohibit payment of compensation to an 
employee on and after the date his citizenship has been granted 
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or established by competent authority under any Federal statute, 
including the quoted statute. See decision of July 26, 1938, A-96645, 
18 Comp. Gen. 90. The question presented is answered in the 
affirmative. 


(A-88178) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—SUBSTITUTION 
FOR PERIOD OF UNJUSTIFIED SUSPENSION WITHOUT PAY 


A period of unjustified suspension from service is to be regarded as a period 
of leave without pay for leave purposes under the Annual Leave Act of 
March 14, 1936, and section 10 of the annual leave regulations effective 
January 1, 1938, and if the period of unjustified suspension is less than 30 
days, annual leave is earned during the period of suspension. 

If a suspended employee is separated from the service at or subsequent to a 
period of unjustified suspension for a reason other than the cause of the 
suspension, annual leave accrued under the Annual Leave Act of March 14, 
1936, and the annual leave regulations effective January 1, 1938, up to 
date of separation may be substituted for the period of suspension without 
pay and the employee paid accordingly. 17 Comp. Gen. 199, amplified. 

If a suspended employee is retained in the service after a period of unjustified 
suspension, leave with pay accrued under the Annual Leave Act of March 
14, 1936, and the annual leave regulations effective January 1, 1938, prior 
and subsequent to the period of suspension, and leave accrued during the 
period of suspension, if less than 30 days, as well as leave with pay 
authorized to be advanced within the limitations of the law and regula- 
tions, May, within the discretion of the administrative office and upon 
election by the employee, be substituted for the period of unjustified 
suspension without pay, and the employee paid accordingly. 17 Comp. Gen. 
199, amplified. 


ie ree General Elliott to the Secretary of Agriculture, August 6, 
938: 


Your letter of July 27, 1938, is as follows: 


in decision A-88178 of August 30, 1937, to the Secretary of the Treasury 
(17 Gen. 199), it was stated, quoting from the syllabus: 

“The statutory right to annual leave of absence with pay may not be denied. 
because an employee has been suspended without pay where it is administra- 
tively determined the suspension was unjustified; and where the employee has 
to his credit accrued ammuak leave equal to ‘or in excess of the period of 
suspension, leave with pay may be substituted for such period if the employee 
remains in the service, or he may be paid after separation for a reason other 
than that causing the suspension the amount of compensation he would have 
earned during the period ef suspension.” 

In the consideration of the case then before you the decision was restricted 
to the question at hand, viz: Whether the employee could be paid for the entire 
period of suspension. In the extension of this principle, an employee would be 
entitled to be paid, if it is administratively determined that a suspension was 
unjustified and he is retained in the service or if his separation is for a reason 
other than that causing the suspension, the amount of compensation he would 
have earned during the period of suspension, limited however, by the amount 
of leave to his credit. For example, an employee having 10 days’ leave accrued 
at the time of his suspension, would be permitted to apply said leave on a 
80 day suspension and he could be paid for such part of the period of suspen- 
sion as would be covered by the leave. 

Will you please advise as early as possible if this construction is correct. 


A period of unjustified suspension is to be regarded the same as a 


period of leave without pay for leave purposes. If the period of 
unjustified suspension is less than 30 days, annual leave is earned 
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during the period of suspension. See section 10 of the Annual Leave 
Regulations. 

If the suspended employee is retained in the service after termina- 
tion of the period of unjustified suspension, leave with pay accrued 
prior and subsequent to the period of suspension and leave accrued 
during the period of suspension, if less than 30 days, as well as leave 
with pay authorized to be advanced within the limitation of the law 
and regulations, may, within the discretion of the administrative 
office and upon election by the employee, be substituted for the period 
of unjustified suspension without pay and the employee paid the 
salary of his position for the period of unjustified suspension to the 
extent of any such annual leave which may thus be substituted. In 
other words, annual leave may, within the discretion of the adminis: 
trative office and upon election by the employee be substituted to the 
fullest exteht authorized by the law and regulations to restore the 
employee to a pay status for the period of unjustified suspension 
without pay. 

If the employee is separated from the service at or subsequent to 
the termination of the period of unjustified suspension for a reason 
other than that caused by the suspension, annual leave accrued 
up to date of separation may be substituted for the period of suspen- 
sion without pay in accordance with the above stated rules. 

In the example given the employee would not earn leave during 
the period of suspension of 30 days. However, there could be sub- 
stituted the 10 days’ accrued annual leave to the employee’s credit 
at date of unjustified suspension as well as any leave thereafter 
earned or authorized to be advanced to the employee up to date of 
separation to restore the employee’s pay status for the period of 
unjustified suspension. 

Your question is answered accordingly. 


(A-96557) 


NATIONAL GUARD—MEDICAL OFFICERS—STATUS AND PAY FOR AP- 
PROPRIATE DUTIES DURING INTERIM BETWEEN DETACHMENT 
DISBANDMENT AND REORGANIZATION 


Medical Corps officers commissioned in a National Guard infantry regiment 
belong to the regiment and the disbandment of the medical detachment 
without otherwise disposing of the officers leaves them a part of the 
regiment. 

While a medical officer of a National Guard infantry regiment medical detach- 
ment is not entitled to the additional pay provided for officers commanding 
organizations less than a brigade and having administrative functions con- 
nected therewith, for the period between the disbanding of the detachment 
and its reorganization and Federal recognition, he may, if otherwise entitled, 
be paid as for the performance of appropriate duties during the interim. 
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Acting Comptroller General Elliott to Maj. L. P. Worrall, United States Army, 
August 6, 1938: 


There has been received by reference from the Chief of Finance 
your letter of June 18, 1938, requesting decision whether you are au- 
thorized to pay two armory drill pay rolls designated as “Medical 
Department Detachment, One Hundred and Forty-first Infantry, 
Texas National Guard,” in favor of Capt. Abner Averly Ross for 
$8.89 and $15.61, respectively, covering pay for the satisfactory per- 
formance of appropriate duties for the periods September 21 to 
September 30, 1937, and October 1 to October 17, 1937, inclusive. 

From copies of orders attached to the armory drill pay rolls, it 
appears that by paragraph 1, General Order No. 24, dated September 
20, 1937, the Medical Department Detachment, One Hundred and 
Forty-first Infantry, was disbanded, effective midnight September 
20, 1937. Disposition of the officers and enlisted men of that organi- 
zation was made by paragraph 1, Special Orders, No. 107, dated 
September 20, 1937, wherein it was provided that Capt. Abner Averly 
Ross was to assume command of the new Medical Department De- 
tachment, One Hundred and Forty-first Infantry, when reorganized. 
Federal recognition of the reorganized Medical Department Detach- 
ment under date of October 18, 1937, was announced and made of 
record by order of the Governor of the State of Texas, October 31, 
1937, and the promotion of Capt. Abner Averly Ross to the grade of 
major, Medical Corps, and his reassignment as commanding officer, 
Medical Department Detachment, One Hundred and Forty-first In- 
fantry, effective October 17, 1937, was announced by order of the 
Governor, October 18, 1937. 

Captain Ross executed N. G. B. Form 100 September 30, 1937, 
stating therein— 

Satisfactorily performed appropriate duties from September 21, 1937, to 
September 30, 1937. 8S. O. 107, AG-Tex September 20, 1937, Par. a. as follows: 


Captain Abner A. Ross, M. C., Lockhart, Texas, to assume command of new 
Medical Department Detachment, 141st Infantry, when re-organized. 


He executed N. G. B. Form 100 for the period October 1 to October 17, 
1937, stating— 


Satisfactorily performed appropriate duties from October 1, 1987, to October 17, 
1937. 


Lt. Col. Marvin D, Steen, One Hundred and Twenty-first Infantry, 
certified on the pay roll covering the period from September 21 to 
September 30, 1937, that Capt. Abner Averly Ross performed the 
duties of a regimental surgeon attached to the One Hundred and 
Forty-first Infantry during the period September 21 to September 30, 
inclusive, and on the pay roll covering the period October 1, 1937, 
to October 17, 1937, inclusive, there appears the same certificate by 
Lieutenant Colonel Steen as to duties performed by Captain Ross. 





DECISIONS OF THE COMPTROLLER GENERAL 139 


The two pay rolls submitted by you are not properly described 
as armory drill pay rolls of Medical Department Detachment, One 
Hundred and Forty-first Infantry, Lockhart, Tex., September 21 to 
September 30, 1937, and October 1 to October 17, 1937, since the 
Medical Department Detachment, One hundred and Forty-first In- 
fantry, was disbanded effective midnight September 20, 1937, and 
was not officially in existence for the period covered by the vouchers. 

The organization of an infantry regiment provides for headquar- 
ters, a headquarters company, a service company, a howitzer com- 
pany, three battalions, and a medical department detachment. See 
table of organization 23, National Guard Infantry Regiment (con- 
solidated table). Medical Corps officers commissioned in a regiment 
belong to the regiment and the disbandment of the medical detach- 
ment without otherwise disposing of the officers leaves them a part of 
the regiment. 

While a medical officer in the situation of Captain Ross is not 
entitled to the additional pay, provided for officers commanding 
organizations less than a brigade and having administration func- 
tions connected therewith, the medical officer may, where it is shown 
that he continues to perform appropriate duties, receive the pay 
prescribed for such duty. 

Lt. Col. Marvin D. Steen has certified that for the period covered 


by the two pay rolls Captain Ross performed the duties of a regi- 
mental surgeon “attached” to the One Hundred and Forty-first In- 
fantry. Payment of the vouchers returned, together with support- 
ing papers, may be made, if otherwise correct. 


(A-94937) 


SET-OFF—UNPAID SALARY AND RETIREMENT DEDUCTIONS— 
BONDED POSTAL EMPLOYEE’S GOVERNMENT INDEBTEDNESS— 
PARTIAL LIQUIDATION BY SURETY PRIOR TO SET-OFF REQUEST 


Set-off of unpaid salary and amounts in the retirement fund to the credit of 
a former postal employee. in liquidation of a Government indebtedness aris- 
ing through the failure to account for post-office box rentals, etc., is 
authorized only to the extent the indebtedness remains unliquidated in the 
postal accounts of the postmasters concerned after application of the 
amount paid by the surety of the former employee under its bond, there 
being no authority for refund to the surety of any amount so paid and 
not subsequently claimed, nor any right of subrogation in favor of the 
surety with respect to the retirement funds, or requirement that the unpaid 
salary be paid the surety in preference to the employee. 


Decision by Acting Comptroller General Elliott, August 8, 1938: 

There is for consideration by this office the request of the Post 
Office Department that the amount in the retirement fund to the 
credit of Mrs. Georgia M. Williams, former clerk in the post office 
at Boise, Idaho, be applied against her indebtedness to the United 
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States arising from her failure to account for box-rent funds amount- 
ing to $1,327.26, and key deposit funds in the amount of $155.40, 
an aggregate of $1,482.66. There is also due Mrs. Williams unpaid 
salary in the amount of $129.22. 

The United States Civil Service Commission reported under date 
of March 14, 1938, that there is in the retirement fund to the credit 
of the former employee $518.40, set-off of which has been objected to 
by said employee. In letter dated January 31, 1938, to the United 
States Civil Service Commission, the Chief Inspector, Post Office 
Department, reported as follows: 

Investigation disclosed that Mrs. Williams failed to account for $1,327.26 
box-rent funds from the September quarter, 1932, to the June quarter, 1937, 


and for $155.40 key deposit funds. She was found guilty in criminal court of 
failing to account for such funds and was sentenced to serve one year and 


day. 

Mrs. Williams had charge of keeping the box and key records and all clerks 
collecting box rents were required to turn the money over to her. Receipts for 
money turned over to Mrs. Williams were examined for several quarters 
and in each instance it was found that all the box-rent funds collected had been 
turned over to her. 

The Acting Third Assistant Postmaster General, Division of Finance, has 
found administratively that Mrs. Williams is financially responsible for the 
shortages of these funds, and has requested the General Accounting Office to 
charge the accounts of the postmasters concerned with the box rents involved. 

It will, therefore, be appreciated if you will deposit the amount of retire- 
ment deductions plus interest up to and including May 19, 1935, in the Treas- 
ury to the credit of Louis W. Trailkill, former postmaster, Boise, Idaho, whose 
postal account has been charged in the sum of $413.32, and deposit the deduc- 
tions plus interest after May 19, 1935, in the Treasury to the credit of Harry 
L. Yost, present postmaster at Boise, whose postal account has been charged 
in the sum of $913.94. Please advise me of the action taken. 

It will also be appreciated if you will inform me of the amounts which may 
he deposited in each of the accounts mentioned, pursuant to the above, as soon 
as they can be determined; and also advise me of the deductions plus interest 
up to and including April 30, 1934, and the deductions plus interest after that 
date. 


While it is stated in the letter, swpra,.that the postal account of 
Louis W. Trailkill has been charged in the sum of $413.32, and the 
postal account of Harry L. Yost has been charged in the sum of 
$913.94, the aggregate of these two sums, $1,327.26, is the total box-rent 
funds not accounted for and no charge would appear to have been 
made in either official’s account for the unaccounted key deposit funds. 
Since Harry L. Yost was appointed May 2, 1935, and took charge of 
the Boise, Idaho, Post Office on May 19, 1935, and since the postal 
accounts with respect to the key deposit funds were reported to have 
been checked on May 28, 1935, and were found correct, the shortage 
with respect to said funds, i. e., $155.40, would apparently be for 
charging in the accounts of Mr. Yost, making a total charge in his 
postal account in this connection amounting to $1,069.34. 

It appears that the General Casualty Co., Seattle, Wash., surety on 
the bond of Mrs. Georgia M. Williams in the amount of $1,000, effective 
May 1, 1934, has paid, upon demand of the Post Office Department, the 
full amount of the bond without requesting any deductions, which 
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amount is reported held in the special disbursing account with the 
Superintendent, Division of Finance, Post Office Department, it being 
stated in that connection that demand was made in error. There is no 
claim of record from the surety for refund on account of any asserted 
overpayment and since the indebtedness of the former employee was 
in excess of the amount of the bond at the time payment was made, the 
surety paid no more than it was obligated to pay under the bond and 
there is no authority for refunding to it any part of the amount paid 
and no right of subrogation exists in favor of the surety with respect 
to any moneys in the retirement fund. 7 Comp. Gen. 136; id. 335. 
The sum of $252.22 is reported charged to Mrs. Williams while she 
was bonded by the Columbia Casualty Co., which was up to April 30, 
1934, and the sum of $1,230.44 was charged to her while she was bonded 
by the General Casualty Co. Accordingly, the amount of $1,000 recov- 
ered from the surety should be deposited to the credit of the postal 
account of Harry L. Yost. 

With respect to the unpaid salary due the former employee, such 
amount could have been allowed as a credit by the Government before 
resorting to its remedy under the bond of the employee, but, as hereto- 
fore stated, payment has been made by the surety and the Government 
is not required to refund the employee’s unpaid salary to said surety in 
preference to the employee. 7 Comp. Gen. 305; 12 id. 491. 

The indebtedness of the employee after applying the payment made 
by the surety amounts to $482.66, and while it would be unlawful to 
reimburse a surety from the amount to the credit of the employee in 
the retirement fund for an amount paid to the Government by the 
surety to make good a loss sustained by the Government on account of 
the default of the employee, it is legal and proper for the Government 
to apply such funds in liquidation of the indebtedness. 1 Comp. Gen. 
605; 7 id. 8305; 16 id. 962. Accordingly, of the amount to the credit of 
Mrs. Georgia M. Williams in the retirement fund, the amount of 
$482.66 will be paid to the Treasurer of the United States for deposit 
of the amount of $413.32 to the credit of the postal account of Louis W. 
Trailkill and the amount 07 $69.34 to the credit of the postal account 
of Harry L. Yost, present postmaster of Boise, Idaho, in liquidation 
of the indebtedness of Mrs. Georgia M. Williams to the United States 
and there will then be for the consideration of the United States Civil 
Service Commission the application of Mrs. Williams for refund of 
the balance due after set-off is made. Also, since the set-off, together 
with the amount paid by the surety as herein related, will liquidate 
the indebtedness to the United States, payment of the unpaid salary 
due the former employee is authorized if otherwise proper. 
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(A. 96967) 


CONTRACTS—MISTAKES—-BIDS—ALLEGATION AFTER OPENING OF 


BIDS INVOLVING A CORRECTION APPROXIMATING NEXT LOWEST 
BID 


Where a mistake in bid consisting of the failure to include a subcontractor’s 
item was not alleged by the representative of the bidder present at the 
opening until after all bids were opened, and, although known to the bidder 
prior to the opening, is stated not to have been communicated to the repre- 
sentative prior thereto because of inability in locating him, and it is 
evident from the bidder's work sheets that the item was not included but 
there is reasonable probability that had it been included, together with 
the additional amount which would have been added for profit, bond, etc., 
the bid would not then have been the lowest received, the bid may not be 
corrected, but should be disregarded in making the award. 


Acting Comptroller General Elliott to the Secretary of War, August 8, 1938: 
There has been received your letter of August 3, 1938, as follows: 


Transmitted herewith for your determination is the request of the Depew 
Paving Co., Inc., Depew, New York, for the withdrawal or amendment of its 
bid for the restoration and completion of Barracks Building #+50-S at Ft. 
Niagara, N. Y. All related documents necessary for the consideration of this 
case are inclosed. 

The constructing quartermaster at Ft. Niagara, N. Y., advertised for bids 
for the restoration and completion of Barracks Building #50-S. In response 
to this invitation seven bids in proper form were received. All bids were 
opened by the constructing quartermaster, Ft. Niagara, N. Y., at 10 a. m. 
eastern standard time, July 21, 1938. An abstract of all bids received, a copy 
of which is inclosed, shows that the bid of the Depew Paving Company, Inc., 
in the amount of $55,974.25 for item 1 was the lowest hid received by $9,920.75. 

The facts of this case as established by the record are as follows: 

(a) This Department received a letter dated July 21, 1938, over the signature 
of Mr. Emil Cerullo as treasurer of the Depew Paving Co., Inc., requesting that 
his company be permitted to withdraw its bid or amend the same by addition 
in the amount of $8,885.00. A copy of this letter is inc'!osed for your reference. 

In support of the allegations contained in Mr. Cerullo’s letter there have 
been submitted a letter from Batt Co., Inc., the subcontractor who proposed 
to install the plumbing and heating equipment, a copy of which is inclosed, 
and the original work sheet used by the Depew Paving Co., Inc., in computing 
its bid. This original work sheet bears an offidavit by Mr. Cerullo to the effect 
that the item for heating and plumbing was not included in the tabulation of 
the bid submitted. 

(b) The Depew Paving Co., Inc., claims that the alleged mistake was not 
discovered until Mr. Eugene Januale had left Depew for Ft. Niagara with the 
bid, and that every effort was made to contact him in order that he could 
change or withdraw the bid that had been prepared but that the Depew Paving 
Co., Inc., was unable to reach Mr. Januale until after all the bids were opened. 
The record fails to show that the Depew Paving Co., Inc., attempted to amend or 
withdraw its bid by telegraph, although it appears that there was ample time 
for the bidder to have done this, or to have taken other precautionary measures. 

(c) The constructing quartermaster at Ft. Niagara states that immediately 
upon completion of the opening of all bids a representative of the Depew Paving 
Co., Inc., Mr. Januale, requested that its bid be withdrawn, stating that a serious 
mistake had been made in the figures submitted. A copy of the letter of the 
constructing quartermaster, giving a complete report of the opening of these 
bids, is inclosed for your convenience. 

(d) An analysis of the figures contained in the abstract of bids discloses that 
the bid of the Depew Paving Co., Inc., is approximately 85% of the second and 
third low bids and approximately 82% of the average of all bids received. A 
comparison of all bids fails to indicate a disparity in this bid such as would 
ordinarily put the contracting officer on notice that an obvious mistake had been 
made in the preparation of any of the bids submitted. 

Due to the extreme need for this facility, which was partially destroyed by 
fire, and inasmuch as authorization of the award of this contract for restoration 
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is being held in abeyance pending your determination, prompt consideration 
hereof will be appreciated. 


Seven bids were received, as follows: 


Depew Paving Co., Inc., 89 Main St., Depew, N. Y $55, 974. 25 
Wright & Kremers, Inc., Pine and Main Sts., Niagara Falls, N. Y.. 65, 895. 00 
J. P. Snyder Construction Co., Inc., 229 Lovering Ave., Buffalo, N. Y. 66, 000. 00 
Walter S. Johnson Building Co., Inc., Hyde Park Blvd., Niagara 

Falls, N. Y¥ 67, 800. 00 
Scrufari Construction Co., 825 15th St., Niagara Falls, N. ¥ 69, 552. 00 
Cc. C. Bremer & Co., 2576 Seneca Ave., Niagara Falls, N. Y 71, 787. 00 
Laur & Mack Contracting Co., Inc., box 563, Niagara Falls, N. Y-.-. 79,925. 00 


In a letter dated July 21, 1938—the day the bids were opened—the 
constructing quartermaster reported that a representative of the low 
bidder, Depew Paving Co., Inc., was present at the opening of the 
bids and that upon completion of the opening of the bids the said 
representative requested to be allowed to withdraw the bid of his 
company, stating that a serious mistake had been made in the figures 
submitted. This allegation of mistake was verified by a letter from 
the bidder dated July 21, 1938, as follows: 


In our anxiety and hurry in preparing our bid for erecting Barrack building, 
No. 50-S, at Fort Niagara to be opened today we failed to include the item of 
heating and plumbing which amounted to $8,885.00. 

This omission was not discovered by the undersigned until Mr. Bugene 
Januale, vice president of our corporation, had left Depew for Fort Niagara 
with our bid. Although we made every effort to contact him so that he could 
change our bid or withdraw same, we were unable to do so before the bids were 
opened. 

Accordingly we are herewith attaching copy of our make-up sheet together 
with bid from subcontractor for heating and plumbing, which bid we failed to 
include in our contract price. 

We therefore ask that you allow us to withdraw our bid or add to our con- 
tract price the item of $8,885.00, which was omitted in our bid. 


In support of the alleged error, the said bidder has furnished its 
original estimate sheets, duly attested, showing the various items in- 
cluded in the total of $55,974.25 and containing no item for the heat- 
ing and plumbing. Also, there has been furnished the original of a 
letter dated July 20, 1938, from the Batt Co., Inc., to the Depew 
Paving Co., Inc., as follows: 


We propose to install the plumbing and heating work in the Fort Niagara 
Barracks, according to plans and specifications, for the sum of E1cHt THOUSAND 
E1ent Hunprep E1cHTy-Five ($8,885.00) Doriars. 

The evidence submitted may be accepted as establishing that the 
item of heating and plumbing was omitted from the total price of 
$55,974.25. However, it is to be presumed that if the item of $8,885 
had been added to the construction cost there would have been added, 
also, an additional amount for profit, bond, ete. Hence, it is not 
shown beyond a reasonable doubt that but for the mistake the Depew 
Paving Co., Inc., would have been the lowest bidder. Accordingly, 
said bid should be disregarded in making the award. See in this con- 
nection 17 Comp. Gen. 416, 

The papers are returned. 
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(A-96852) 


LEASES—ALTERATIONS, REPAIRS, AND IMPROVEMENTS— 
APPROPRIATION AVAILABILITY 


Where the proposed alterations to a leased building for adapting the quarters to 
special uses are not repairs, etc., the cost of which is required under the 
lease to be borne by the lessor, nor such as for consideration as an altera- 
tion, improvement, or repair of the leased premises within the expenditure 
limitations of section 322 of the Beonomy Act of June 30, 1932, as amended 
by act of March 3, 1933, 47 Stat, 1517, and do not constitute an improvement 
permanently attached to the realty which may not be readily removed under 
the lease authorization without destroying the usefulness or damaging the 
property, appropriated funds of a Government agency, otherwise available 
for the purpose, may be considered available for reimbursing the National 
Park Service for the cost of the alterations—-in this case, the installation of 
special equipment for photographic laboratories, etc. 


Acting Comptroller General Elliott to the Secretary of Agriculture, August 9, 
1938: 


Your letter of July 28, 1938, is as follows: 


In October 1985 the Resettlement Administration (now known as the Farm 
Security Administration) entered into lease No. ER—RA-356 with the National 
Savings and Trust Company, trustee, for the rental of the entire second, third, 
fourth, and fifth floors and the storeroom on the L Street side of the first floor 
in the Rizik Building, located at 1787 L Street Northwest, containing 15,988 
square fect of net floor space, at an annual rental of $10,800. In May of this 
year the Farm Security Administration notified me that all of this space would 
not be required and that they proposed to allow the lease to expire on June 30, 
1938. At the same time they requested the real-estate officer of this Department 
to negotiate for the rental of approximately 4,000 square feet of space for the 
photographic section of the Farm Security Administration, which was housed in 
the Rizik Building. Inasmuch as the Soil Conservation Service and the Weather 
Bureau were in need of additional space, which could not be found in a Govern- 
ment-owned building, and the lease covering the building at 1737 L Street North- 
west contained a 30-day renewal clause, it was decided to renew the lease for 
the fiscal year 1989 and apportion the space among the three bureaus above 
mentioned. Under this arrangement the Soil Conservation Service was allotted 
the second and third floors, the Weather Bureau the fourth floor, and the space 
on the first floor, and the Farm Security Administration the fifth floor of the 
Rizik Building. 

Inasmuch as the Soil Conservation Service has been notified by the Division 
of Government Space Control, National Park Service, to vacate the space it now 
occupies on the eighth floor of the Printeraft Building in order that the Accounts 
& Deposits Division of the Treasury Department may occupy it and thereby 
consolidate some of its activities in that building, this Department decided to 
allot the second and third floors of the Rizik Building to the Soil Conservation 
Service which would at the same time provide the Soil Conservation Service with 
the additional space it needs for the expansion of its photographic and informa- 
tion sections. The Weather Bureau was also urgently in need of additional 
quarters and the Rizik Building is large enough to accommodate the three units— 
photographic section of the Farm Security Administration, photographic and 
information sections of the Soil Conservation Service, and a portion of the 
hydrological division of the Weather Bureau. A survey of the second and third 
floors of the Rizik Building was made and an estimate obtained from the Na- 
tional Park Service of the cost of installing on these floors certain equipment 
necessary for conducting the work, such as partitions, dark rooms, sinks, etc. 
The cost was estimated at $6,700.00 and an order, on a reimbursable basis, was 
executed by the Soil Conservation Service and delivered to the National Park 
Service in June, and it is understood that some work was done during that 
month. 

The National Park Service now appears to be somewhat in doubt as to 
whether they have authority to perform this work and seek reimbursement for 
same from the Department of Agriculture, in view of the limitation in the 
Economy Act which permits the expenditure of not more than 25% of the first 
year's rent for improvements to a rented building. No objection was anticipated 
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from the National Park Service in view of the fact that the Solicitor of this 
Department had been consulted informally and had advised that in his opinion 
the work contemplated was of a temporary nature, that the photographic labora- 
tories could be removed when the lease was terminated, and this Department 
understood that the National Park Service was proceeding with the work. 

The photographic section of the Farm Security Administration is now located 
on parts of the second and fourth floors of the Rizik Building, and it is desir- 
able, for the proper utilization of the space in this building, to consolidate its 
work on the fifth floor. In order to do this, it is estimated that it will require 
an expenditure of approximately $5,000 to equip the fifth floor as a photographic 
laboratory. If the Farm Security Administration is required to move its photo- 
graphic section from the Rizik Building, the same expenditure would be neces- 
sary in the space selected elsewhere. 

It is believed to be to the best interests of the Department to house these three 
units in the Rizik Building because (1) the photographic section of the Farm 
Security Administration is already located in the building; (2) this building is 
within a short distance of the Weather Bureau and it is desirable and necessary 
to have the Weather Bureau employees within a reasonable distance of the 
main office of the Weather Bureau, which is located at 24th and M Streets, and 
(3) the second and third floors of this building will provide the additional space 
needed by the Soil Conservation Service. 

The nature of the equipment, partitions, and other additions to be installed 
are wholly temporary and solely for the special purposes to which the space is 
to be devoted. It will be noted, moreover, that under the lease in its original 
form the space was to be used exclusively for office purposes. It is our belief 
that if the space is now used for other than office purposes, with the consent of 
the lessor of course, that such temporary installations as are necessary to fit 
the premises for use as a laboratory are not to be considered as alterations or 
improvements to the premises but in the same class as any removable equipment 
which the Department may place in renfed premises for its special purposes. 
Moreover, it will also be noted from the lease that the only work agreed by the 
Government to be done on the leased premises was to consist only of minor 
repairs, the lessor otherwise to maintain the building. 

If the funds of this Department cannot be expended for the temporary instal- 
lation of the equipment necessary to the operation of these photographic labora- 
tories in this particular rented space, it will be necessary to discontinue this 
important phase of the operation of the Department, as no space is at this time 
available in Government-owned structures and it is impossible to locate privately 
controlled space which is so equipped as to make possible the conduct of these 
necessary photographic operations. It is believed that the installation of the 
special equipment required for the operation of photographic laboratories repre- 
sents a particular need not contemplated within the restrictions imposed by the 
Economy Act, and that the expenditure of public funds for this essential purpose 
is permissible. 

An early decision in this matter will be appreciated. 


Paragraph 6 of the lease provides as follows: 


The lessor shall furnish to the Government, during the occupancy of said 
premises, under the terms of this lease, as part of the rental consideration, the 
following : The lessor agrees that it will comply with all the municipal ordinances, 
regulations, and statutes relating to buildings and their equipment in the District 
of Columbia ; that it will discharge at its own expense all taxes, duties, or charges 
levied or to be levied on said premises during said term, except water rents, gas 
and electric current charges; that it will make all repairs to said building during 
the term of this lease or extension thereof due to faulty construction or ordinary 
wear and tear, and will maintain in efficient working condition all elevators, 
plumbing, lighting, and heating apparatus, insofar as the same may become 
defective through ordinary wear and tear or without fault or negligence on the 
part of the Government or its agents or employees, excepting minor repairs to 
window and door glass, elevators, electric lighting, heating, and plumbing equip- 
ment which shall, as a part of the consideration of rental, be made by the 
Government at its own expense. It is further agreed that the Director of the 
National Park Service, Department of the Interior, Washington, District of 
Columbia, shall be the sole judge as to whether the needed repairs are due to 
negligence or fault on the part of the agents or employees of the Government 
and also to determine whether needed repairs are to be classed as minor repairs 
to be made at the expense of the Government. It is also agreed that the 
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Government shall notify the lessor of any repairs which should be made at the 
expense of the lessor and, if such repairs are not made within a period of time 
which the Government considers to be reasonable, the latter will be authorized 
to make such repairs and charge same to the lessor, and if such charge is not 
promptly paid, the Government shall be authorized to deduct the amount of such 
charges from the amounts due the lessor as rental under the terms of this lease. 


The rights of the Government to make alterations, attach fixtures, 
and erect additions, etc., are set out in paragraph 8 of said lease as 
follows: 


The Government shall have the right, during the existence of this lease, to 
make alterations, attach fixtures, and erect additions, structures, or signs, in or 
upon the premises hereby leased (provided such alterations, additions, structures, 
or signs shall not be detrimental to or inconsistent with the rights granted to 
other tenants on the property or in the building in which said premises are 
located) ; which fixtures, additions, or structures so placed in or upon or attached 
to the said premises shall be and remain the property of the Government and 
may be removed therefrom by the Government prior to the termination of this 
lease, and the Government, if required by the lessor, shall, before the expiration 
of this lease or renewal thereof, restore the premises to the same condition as 
that existing at the time of entering upon the same under this lease, reasonable 
and ordinary wear and tear and damages by the elements or by circumstances 
over which the Government has no control, excepted: Provided, however, That 
if the lessor requires such restoration, the lessor shall give written notice thereof 
to the Government thirty days before the termination of the lease. 

With respect to proposed improvements to rented premises it has 
been held that where the equipment is such that it is not permanently 
attached to the realty and readily may be removed therefrom as pro- 
vided for under paragraph 8 of the standard form Government leases 
without destroying the usefulness or damaging the property, such 
purchases and installations from public funds appropriated for the 
expenses of the service or project involved are authorized. See 5 
Comp. Gen. 696; 14 id. 97, and decisions therein cited. Where, how- 
éver, the proposed improvements are in the nature of permanent im- 
provements to the leased premises; that is, improvements permanently 
attached to the realty and not readily removable therefrom without 
damage to the property and/or equipment, the general rule is that the 
installations are not authorized. See 5 Comp. Dec. 478; 2 Comp. Gen. 
607 ; 14 id. 97. 

In the case under consideration it appears that the proposed alter- 
ations to adapt the quarters for particular uses are not repairs, etc., 
the cost of which is required under the lease to be borne by the lessor. 
It is also understood that the alterations are required for adapting the 
quarters to special uses so that the matter is not one for consideration 
as an alteration, improvement, or repair of the leased premises within 
the purview of section 322 of the Economy Act of June 30, 1932, 47 
Stat. 412, as amended by the act of March 8, 1933, 47 Stat. 1517. 

In the circumstances I have to advise that if the installation of the 
equipment as proposed does not involve in fact an improvement per- 
manently attached to the realty under the rule, supra, there would 


appear no legal objection to charging public funds under your depart- 
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ment, otherwise available for the purpose, for the costs of installing 
special equipment for photographic laboratories, etc., as stated in your 
letter. 


(A-96933 ) 


APPROPRIATIONS—AVAILABILITY—RECREATIONAL FACILITIES FOR 
GOVERNMENT PROJECT PERSONNEL 


The use of appropriated funds for the furnishing of recreational and entertain- 
ment facilities for Government personnel is unauthorized in the absence 
of specific statutory authority or authority by necessary implication, not- 
withstanding it may be highly desirable to furnish such facilities because 
of the absence thereof otherwise and the location of the work—in this 
case, a river and harbor appropriation project at Midway Island. 


Acting Comptroller General Elliott to the Secretary of War, August 10, 1938: 
Your letter of August 2, 1938, is as follows: 


The River and Harbor Act of August 26, 1937, authorized the construction 
of a project at Welles Harbor, Midway Island, including dredging a harbor, 
seaplane basin, entrance channel, and constructing breakwaters. The project 
will be executed in two years by a force of approximately one hundred men 
operating under the supervision of the Chief of Engineers. Funds have been 
provided in the War Department Civil Appropriation Act, approved June 11, 
1938. This island is located in the Pacific Ocean approximately 1,140 miles 
west of Honolulu, T. H., and 3,000 miles from San Francisco, California. 

The island has not been developed, has no permanent population, post office, 
stores, or facilities for furnishing any equipment or supplies. It will be neces- 
sary to transport all labor, equipment, and supplies from Honolulu, T. H., 
or other distant points. The difficulties under which the project will be 
executed are obvious, and the Chief of Engineers is desirous of obtaining 
for the protection of the disbursing officer an opinion as to whether under 
these conditions he would be authorized in providing, while on the island, 
recreational facilities necessary to the health and welfare of the working force, 
which will not be available unless provided at Government expense. 

As a material aid in recruiting the necessary force, and maintaining morale 
and efficiency in prosecuting the project to completion, it would be in the 
interest of the United States to provide athletic facilities, a library of a few 
books, magazines, and possibly newspapers from Honolulu, the latter within 
the authorization provided in the acts of March 2, 1903, and June 22, 1906, 
and moving pictures. 

Information is desired as to whether reasonable expenditures for these pur- 
poss would receive your favorable consideration in the audit, such expenditures 
to be maintained at a minimum consistent with necessity. 

Your early advice will be appreciated. 


While the furnishing of recreational facilities may be highly de- 
sirable, particularly in a place such as referred to in your letter, 
they constitute expenses which are personal to the employees and 
which are not permitted to be furnished from appropriated funds 
unless provided in the appropriation either specifically or by neces- 
sary implication. See section 3678, Revised Statutes. In the present 
case, while it appears that the proposed expenditures would provide 
recreational and entertainment facilities for the employees, there has 
been no showing made or even any allegations that such expenditures 
are reasonably within the purview of the appropriation for rivers 
and harbors improvements proposed to be used for the prosecution 
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of the project in question, or that such expenditures are essential in, 
or even reasonably incident to, prosecuting the project. Therefore, 
the question submitted is answered in the negative. 


(A-68085) 


CONTRACTS—INCREASED COSTS—PROCESSING TAXES AND 
NATIONAL INDUSTRIAL RECOVERY ACT 


A contractor is not entitled to relief under the act of June 16, 1934, 48 Stat. 
974, in connection with the furnishing of mechanics’ suits, for asserted 
inereased costs as for compliance on and after August 10, 1933, with the 
National Industrial Recovery Act of June 16, 1933, 48 Stat. 195, where 
the increased costs complained of represent the increased prices of the 
materials obtained from subcontractors who had complied with the ap- 
plicable code or codes of fair competition, not paid by the contractor 
because of any mandate of the applicable cotton textile code but merely 
as an incident to the subcontractor’s compliance. 

A contractor is not entitled to relief under the act of June 16, 1934, 48 Stat. 
974, in connection with the furnishing of mechanics’ suits, for asserted in- 
creased costs as for compliance on and after August 10, 1933, with the 
National Industrial Recovery Act of June 16, 1933, 48 Stat. 195, where the 
increased wage rates forming the basis for the claim were brought about 
by the demands of a garment workers’ union rather than compliance with 
the applicable cotton textile code, and the employees involved were for the 
most part already in receipt of a wage return equal to or in excess of the 
code minimum. 

A contractor is not entitled to reimbursement for alleged increased costs as a 
result of processing taxes imposed on material used under the contract 
and passed on to him by the subcontractors from whom the material was 
procured as a part of the purchase price, where the contract price adjust- 
ment stipulation provides for adjustment for taxes subsequently imposed 
if “paid by the contractor,” it being well settled that a tax once paid 
ceases to be such and “the amount added because of the tax is paid to 
get the goods and for nothing else.” Batavia Millis and Righter Court of 
Claims cases, distinguished. 


Acting Comptroller General Elliott to the Cowden Manufacturing Co., August 


Your letter of June 15, 1937, requests review of that part of 
settlement No. 0418369 dated September 2, 1936, which disallowed 
your claim for $13,071.79—reduced to $12,873.72—for ‘reimburse- 
ment of asserted increased costs incurred in connection with the 
furnishing of mechanics’ suits under contract No. W-669-qm-4800, 
dated June 24, 1933, as a result of compliance on and after August 
10, 1933, with the National Industrial Recovery Act of June 16, 1933, 
48 Stat. 195, and for reimbursement of alleged increased costs as 
a result of processing taxes being imposed on material used in the 
manufacture of mechanics’ suits furnished under said contract. 

You request review as to all items disallowed in the aforesaid set- 
tlement and each item will be taken up separately, which is set out 
in the brief attached to your letter of June 15, 1937. 

With respect to the matter of increased cost of materials you state 
that the subcontractors from whom you obtained the materials for 
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the manufacture of the suits in question complied with the appli- 
cable code or codes of fair competition and that you could not 
have obtained the materials from these subcontractors had you 
not paid the increased costs resulting from their compliance with 
the applicable code or codes, and that the payments on your part 
of such increased costs were not voluntary as stated in the settle- 
ment. 

If it be conceded that your payment of these increased costs was 
not voluntary, it does not follow that such payment by you was com- 
pelled or even induced by the compliance requirements of the Cotton 
Textile Code, to which your firm was subject—and it is only in- 
creased costs of this latter type which are for reimbursement under 
the terms of the act of June 16, 1934, 48 Stat. 974. It is stated in the 
settlement, and it is not disputed by you, that there was no provision 
in the Cotton Textile Code of July 17, 1933, making you liable to 
your subcontractors for increased costs resulting from compliance 
with an applicable code where the subcontracts were entered into 
subsequent to June 16, 1933. Your materialmen may have found it 
necessary, as an incident to their compliance, to raise the prices of 
materials furnished to you, but it is not shown that you paid thege 
additional amounts because the mandates of the Cotton Textile Code 
so required. Any increased material costs incurred by you are not 
shown, therefore, to have resulted from your compliance with a code 
or the President’s Reemployment Agreement ; any obligation on your 
part to pay such increased costs maintained regardless of whether 
you complied with the code or not. Accordingly, your claim for in- 
creased material costs is not within the terms of the act of June 16, 
1934, which limited its benefits to the increased costs incurred by a 
contractor due to his compliance with a code or the President’s Reem- 
ployment Agreement. 

The apparent violations of the provisions of the Cotton Textile 
Code listed in the settlement of September 2, 1936, and which were 
the basis for the disallowance of increased labor costs claimed by you, 
have now been the subject of further explanation on your behalf. 
For instance it was stated in the settlement that your pay roll records 
indicated that a 52-hour week predominated in the cutting depart- 
ment during the week preceding compliance and that after the code 
became effective 12 of these employees received less for the 40-hour 
code week than for the longer pre-code week—in violation of section 
XIII of the Cotton Textile Code (which required the same net pay 
for a code week of 40 hours as for the longer pre-code week). You 
pointed out in your letter of June 14, 1937, however, that a 40-hour 
week predominated in the cutting department before the code and 
that additional hours in excess of this number were overtime for 
which double the regular rate was paid, and that you in fact in- 





150 DECISIONS OF THE COMPTROLLER GENERAL 


creased the rate of these employees 25 percent on July 17, 1933. Asa 
result of this representation section XIII of the code seemed inap- 
plicable and you were therefore requested by office letter of July 29, 
1937, to explain why a 25 percent wage increase was deemed neces- 
sary to code compliance, since most of your employees, upon the basis 
of your explanation, appeared to have been paid, even prior to the 
code, a wage equal to or in excess of that required for compliance. In 
your reply of October 26, 1937, you furnished a copy of a letter from 
the general secretary-treasurer of the United Garment Workers of 
America dated July 7, 1933, wherein you were “notified to restore the 
last reduction granted by this organization to the workers not later 
than the week of July 17, 1933.” This so-called restoration amounted 
in effect to a wage advance of approximately 25 percent. 

It is apparent, therefore, that the increased labor cost occasioned 
by this increase in wages was brought about for the most part by 
your compliance with the demands of the garment workers’ union 
rather than by your compliance with the requirements of the Cotton 
Textile Code. The fact that the effective date of this code fell on 
the same day as the effective date of the demand of the United Gar- 
ment Workers of America to “restore” wage rates seems to have been 
coincidental, and the 25 percent increase would apparently have taken 
place even if the code had not gone into effect on that date. 

Of course, the code made mandatory a wage increase to employees 
who received less than the code wage prior to July 17, 1933, but the 
increase thus required only amounted to the difference between the 
pre-code rate and the minimum necessary to meet compliance require- 
ments. It appears, as noted above, that for the most part your em- 
ployees received a wage return equal to or in excess of the code 
minimum even prior to the effective date of that instrument. With 
respect to the limited number of instances where the weekly wage 
prior to the code appears to have been less than your code required 
there are no sufficient data of record to permit accurate determination 
of the amount, if any, of excess costs which resulted in the perform- 
ance of your contract from the necessity of raising employees to the 
compliance minimum. No right to reimbursement for increased labor 
costs is established therefore by the present record. 

With respect to the matter of processing taxes totaling $4,469.98 
alleged to have been paid to your subcontractors, you invite attention 
to the recent cases of Batavia Mills, Inc. v. United States, Ct. Cls. No. 
43176, and of G. Harry Righter v. United States, Ct. Cls. No. 43346, 
both decided June 1, 1937. The contract under consideration in the 
Batavia Mills case contained the following provision: 

It is understood that the prices set forth in this contract include as a part of 
the purchase price to be paid for the supplies all sales tax duties, imposts, 


revenues, excise, or other taxes applicable to the supplies covered by this con- 
tract under any Federal law in force upon the date the bid upon which this 
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contract is based was opened. If any change in the amount of such taxes is 
made by Congress or if any new taxes are made applicable to such supplies by 
Congress after the date of opening of the bid upon which this contract is based, 
the prices named in this contract will be increased or decreased accordingly. 






The Righter case involved a similar contract provision. A quite 
different provision, however, is under consideration in the instant 
case. It reads: 











Federal taves.—Prices bid herein include any Federal tax heretofore imposed 
by the Congress which is applicable to the material on this bid. If any sales 
tax, processing tax, adjustment charge, or other taxes or charges are imposed 
or changed by the Congress after the date set for the opening of this bid and 
made applicable directly upon the production, manufacture, or sale of the sup- 
plies covered by this bid, and are paid by the contractor on the articles or 
supplies herein contracted for, then the prices named in this bid will be in- 
creased or decreased accordingly, and any amount due the contractor as a result 
of such change will be charged to the Government and entered on vouchers (or 
invoices) as separate items. A like provision will be included in the contract. 
The court merely held in the Batavia Mills and Righter cases that 
the provisions of the contracts there under consideration did not 
require payment of the tax directly to the United States by the con- 
tractor in order for the United States to become liable to bear this 
added burden. But those contracts merely stipulated that if any 
new taxes were made applicable to the supplies covered by the agree- 
ments the prices would be increased or decreased accordingly; the 
present contract provides that if any taxes of certain types are im- 
posed and are paid by the contractor on the articles contracted for 
the prices will be increased or decreased accordingly. The distinc- 
tion between the provisions seems clear. Under the agreement upon 
which your claim depends it is a condition precedent to a right to 
pass the tax on to the Government that you shall have paid it. Nor 
can it be successfully contended that you paid the tax in that it was 
passed on to you by your subcontractors as a part of the purchase 
price, because it is well settled that a tax once paid ceases to be such 
and “the amount added because of the tax is paid to get the goods 
and for nothing else.” Lash’s Products Co. v. United States, 278 
U. S. 175, 176. Under the facts and circumstances of your case it 
appears that the amount claimed for such taxes was properly dis- 
allowed. 
Upon review, the settlement of September 2, 1936, must be, and 


hereby is, sustained. 

































(A-95990) 


APPROPRIATIONS—AVAILABILITY—MUNICIPAL PARKING METER 
FEES 


In view of the fundamental question of Federal-State authority involved; the 
judicial interpretations with regard to the taxing and police powers of a 
State in its relation to the Federal Government and those engaged in its 
lawful and proper functions within a State; and the absence of a deter- 
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mination by proper judicial authority of the liability of the United States 
for parking meter fees imposed by municipal ordinance or State law, 
appropriated moneys may not be considered available for the procurement 
of “service cards” for the parking of Government vehicles in a metered 
zone in lieu of payment of the parking fee rates, notwithstanding the 
charge for such cards is nominal and the fee is to cover the cost of 


inspection, installation, operation, control, etc., of the parking area and 
meters. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
August 11, 1938: 


Your letter of June 22, 1938, is as follows: 


Request has been received from the Veterans’ Administration Facility, Port- 
land, Oregon, for permission to purchase two service cards, estimated total 
cost $2.00, obtainable from the city of Portland Department of Public Works 


tor parking in meter zone, and covering a period of time from April to Septem- 
ber 30, 1938. 


It appears that the city of Portland has passed Ordinance No. 70240, copy 
of which is attached, inaugurating the use of parking meters throughout the 
business district of the city, and in lieu of requiring the Veterans’ Adminis- 
tration to pay the charge of $0.05 per hour for each motor vehicle, is charging 
$1.00 for a service card for parking in the meter zone two vehicles belonging 
to the Portland office of the Veterans’ Administration. This fee is purely 
nominal in view of the fact that the Veterans’ Administration cars are down- 
town many times each day, and the only alternative to the use of these service 
cards would be to park outside the business zone, which would require the 
passengers to walk to the point which they are required to visit. This, for 
many reasons, is impossible, especially because the cars are not infrequently 
used to take disabled beneficiaries to the business establishments of prosthetic 


appliance houses for the purpose of fitting belts, orthopedic shoes, and other 
appliances. 


Information is requested as to whether the Veterans’ Administration appro- 
priation is available for the payment of the charge for these parking service 
cards. Please return the enclosure with your reply. 

The ordinance referred to in your letter authorizes the installation 
and use of parking meters for un experimental period of 120 days, 
in designated parking-meter districts, for the declared purpose of 
relieving motor vehicle traffic congestion and establishing an efficient 
system applicable to the enforcement of parking privileges and as 
an exercise of the police power. A fee of 5 cents is prescribed for 
parking in a parking-meter space for the time limited in the ordi- 
nance, with penalties for parking overtime. 

Section 55-5 provides that parking meter space may be used with- 
out charge on Sundays and legal holidays and other days of the 
week between 6 p. m. and 8 a. m. Section 55-11 provides that the 
5-cent parking meter fees are levied as police regulation, supervision 
and inspection fees, to cover the costs involved in the inspection, 
installation, operation, control, and use of the parking spaces and 
parking meters described in the ordinance. 

Since the fee of $1 which the city of Portland is charging for 
“service cards” for the motor vehicles of your Administration is in 
lieu of the parking meter fees prescribed in the city ordinance, the 
question as to payment for such “service cards” depends upon the 
nature of the parking meter fee and the liability of the Federal Gov- 
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ernment to pay any fee at all for parking in the city streets. 4 Comp. 
Gen. 412. 

The use of parking meters is a recent development in the field of 
traffic regulation. However, ordinances similar to that here in 
question have been before the courts in a number of cases. In at 
least three jurisdictions they have been sustained as a valid exercise 
of the police power and the fees prescribed therein, where reason- 
ably calculated to pay the costs of installation, maintenance, and 
supervision of the meters, and not to raise municipal revenue generally, 
have been held license fees for the privilege of parking rather than 
taxes. State ex rel. Harkow v. McCarthy, — Fla. —, 171 So. 314; 
Ex parte Duncan, 179 Okla. 355, 65 P. (2d) 1015; Harper v. City 
of Wichita Falls et al., — Tex. Civ. App. —, 105 S. W. (2d) 743. 
See, also, Jn re Opinion of the Justices, — Mass. —, 8 N. E. (2d) 179, 
However, in Birmingham vy. Hood-McPherson Realty Co., — Ala. 
—, 172 So. 114, 108 A. L. R. 1140, the parking meter ordinance 
of the city of Birmingham was held invalid as an unauthorized 
abandonment of the terms of a deed of dedication of the streets to 
the city and an unauthorized exercise of the taxing powers. There 
may be noted, also, the provisions of section 11 of the District. of 
Columbia Appropriation Act, 1939, 52 Stat. 192, authorizing the 
experimental installation of parking meters at no expense to the 
District, 

Whether the parking meter fee prescribed in the Portland city 
ordinance be regarded as a tax or as a license fee incident to the 
exercise of the police power, the imposition of the fee or any fee in 
lieu thereof upon the United States raises a fundamental question 
as to the relations between the State, acting through the city, and 
the Federal Government. The city would of course have no authority 
to tax the functions of the Federal Government without its consent. 
McCulloch v. Maryland, 4 Wheat. 816. If it be considered that it 
is the police power which is being exercised here, the Supreme Court 
of the United States has held that definitions of the police power 
of the State must be taken subject to the condition that the State 
cannot, in its exercise, for any purpose whatever, encroach upon the 
powers of the general Government, or rights granted or secured by 
the supreme law of the land. New Orleans Gas Co. v. Louisiana 
Light Co., 115 U. S. 650; and that Federal officers who are discharg- 
ing their duties in a State, and engaged in superintending the internal 
management of a Federal institution, under lawful direction and 
with the approval of Congress are not subject to the jurisdiction of 
the State in regard to those very matters of administration thus 
approved by Federal authority. Ohio v. Thomas, 173 U. 8. 276. 

In Johnson v. Maryland, 254 U. 8. 51, it was held that the State 
of Maryland had no power to require an employee of the Federal 
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Government to obtain a license and pay a fee therefor as a prerequisite 
to driving a Government-owned vehicle in the State. See, also, Hunt 
v. United States, 278 U. S. 96. The two cases just referred to are 
cited by the Supreme Court in Arizona v. California et al., 283 U.S. 
423, 451, as authority for the proposition that the United States may 
perform its functions without conforming to the police regulations 
of a State. 

It has long been the rule of the accounting officers that there is no 
authority of law for the payment of a State fee for a license tag 
required by the State for a Government vehicle, even though the fee 
is limited to the cost of producing the tags. 15 Comp. Dee. 231; 1 
Comp. Gen. 150; 4 id. 412. 

There has not been overlooked the statement of Mr. Justice 
Holmes, speaking for the majority of the Court in Johnson v. Mary- 
land, supra, that— 


Of course an employee of the United States does not secure a general im- 
munity from State law while acting in the course of his employment. That was 
decided long ago by Mr. Justice Washington in United States y. Hart, Pet. C. C. 
390. 5 Ops. Atty. Gen. 554. It very well may be that, when the United States 
has not spoken, the subjection to local law would extend to general rules that 
might affect incidentally the mode of carrying out the employment—as, for 
instance, a statute or ordinance regulating the mode of turning at the corners 
of streets. Commonwealth v. Closson, 229 Massachusetts, 829. * * * 

While it may be that parking regulations or restrictiois fall within 
the class of “general rules” referred to in the quoted language from 
Johnson v. Maryland as proper for complying with by Federal em- 
ployees when not in conflict with Federal law or authority, the impo- 
sition by a police regulation such as that here in question, of a license 
fee for parking in a public thoroughfare, said fee to be used to defray 
the cost of administering and enforcing the regulation, would appear 
scarcely distinguishable, insofar as applicable to the instrumentali- 
ties of the Federal Government, from the fee involved in that case. 
In view of the holding in that case, and in the absence of a deter- 
mination by proper judicial authority of the liability of the United 
States for parking meter fees imposed by municipal ordinance or 
State law, the accounting officers would not be justified in approving 
such fees as proper charges against the public funds of the United 
States, 

Furthermore, there is nothing in the parking meter ordinance of 
the city of Portland purporting to make it applicable to the opera- 
tions of the Federal Government or to authorize a charge for a 
“service card” in lieu of the parking meter fees therein prescribed. 
It is well settled that general words in a statute or municipal ordi- 
nance do not apply to the sovereign, unless there is a clear expression 
of an intention so to do, or unless it is included by necessary impli- 
cation. 15 Comp. Dec. 231, and cases cited therein. 
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If there is any question as to identification of the vehicles of your 
Administration for the purpose of exemption from the parking 
meter fee, it appears that they should be, or can be, made readily 
identifiable as Government-owned vehicles without the necessity of 
obtaining a “service card” from the city authorities. 

Answering your question specifically, I have to advise that the 
appropriations of your Administration are not available for pay- 
ment for the “service cards” described in your letter. The inclosure 
transmitted with your letter is returned as requested. 


(A-74689) 
CONTRACTS—DISCOUNTS—INVOICE CORRECTION DELAYS 


Where the contracts involved contain the usual provision that time in connec- 
tion with discount offered would be computed from date of delivery or from 
date correct bill or voucher properly certified was received, whichever is 
the later, and payment is made within the required time after the correc- 
tion of the invoices, adjustment of the discount deduction is unauthorized 
notwithstanding the claimed delay in payment, the timely furnishing of 
the Government inspection reports being in themselves notice of the errors 
in billing without also requiring the return of the incorrect invoices, and 
the date of issuance of the checks, rather than the date received by the 


contractor, being for consideration as the date of payment in cases of this 
nature. 


Acting Comptroller General Elliott to the Ozan Lumber Co., August 13, 1938: 

There is before this office for consideration your letter of August 
26, 1937, protesting the determinations by this office of the proper 
discounts to be taken in connection with payments under contracts 
W-461-eng-4280, 5096, 5056, 4400, and 5379 of August 16, 1932, June 
6, 1933, May 29, 1933, September 15, 1932, and September 14, 1933, 
respectively. 

The respective contracts contained the usual provision that time 
in connection with discount offered would be computed from date 
of delivery or from date correct bill or voucher properly certified 
was received, whichever was the later. In connection with the ma- 
jority of payments under these contracts, it appears that the invoices 
as originally submitted by you failed to correspond with the inspec- 
tion reports covering the materials in question with the result that 
certain adjustments were necessary in order to make the bills cor- 
rect. In many instances considerable time elapsed between the date 
of receipt of the original invoice and date when the invoice finally 
was corrected and made ready for payment. It is your contention 
that this delay was largely attributable to the Government and that 
the time consumed by you in making the “necessary corrections and 
securing the O. K. of our representative was negligible.” 

It appears to be your understanding that when inspection reports 
were received by the United States engineer’s office at Kansas City, 
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Mo., the accounting officials there made the necessary corrections in 
the invoices. “Then,” according to your letter of August 26, 1987, 
“when they have prepared the vouchers to the basis of corrected in- 
voices, they call up our representative, Mr. A. T. Brink, of Kansas 
City, and tell him that the vouchers are ready for signature.” Your 
letter continues : 

* * * Mr. Brink has a running authority to sign vouchers and O. K. cor- 
rected invoices, ete., for our account. Very little time is consumed in his getting 
over to the Government accounting office in Kansas City to O. K. corrected 


invoices and/or sign vouchers after he has been called for that purpose. Gen- 
erally speaking, this is accomplished within an hour or two after he has received 


notice for such. 

Commenting upon your version of the matter as thus quoted, the 
district engineer at Kansas City states in fourth endorsement of 
November 27, 1937, that “the notice of authorization of Mr. A. T. 
Brink to sign vouchers on behalf of the Ozan Lumber Co. was not 
received by this office until October 3, 1933.” The record indicates 
that under four of the contracts in question—Nos. W-461-eng-5096, 
4400, 4280, and 5056—all payments, except final voucher payments and 
in some instances payments covering culls, were made prior to October 
8, 1933, or prior to receipt of the authorization of Mr. Brink to 
approve vouchers of your firm. The district engineer concludes from 
these facts that “it is therefore believed that all vouchers under con- 
tracts Nos. W-461-eng—4280, 4400, 5056, and 5096 were transmitted 
to the contractor’s home office, Prescott, Ark., for signature.” 

The War Department also advises that copies of the inspection 
reports issued at destination by Government inspectors were mailed 
to your firm “on the dates on which the original inspection reports 
were furnished the office certifying the invoice as to receipt of ship- 
ment.” A comparison of charges made on your invoices, with the 
materials shown on these inspection reports to have been actually 
received and accepted, clearly indicated to you the errors in billing 
that existed. Thus, it is affirmatively shown that you were promptly 
made aware of any errors in your invoices, Since the contract plainly 
stated that discount should not begin to run prior to receipt of a 
correct invoice, you were on notice from the moment you received a 
copy of an inspection report which differed from your invoices that 
a correct invoice had not been furnished. The principal purpose 
sought to be accomplished by returning your invoices for correction 
was to place you on notice that they were in error and since you had 
access to this information from the copies of inspection reports, just 
as soon as you could have received it through a prompt return of your 
original bill, it appears clear that the principal cause of delay in 
receipt by the Government of a correct invoice was the result of your 
failure to act upon information available to you. 
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You state in your letter that “We have never rendered any cor- 
rected invoices on this material, neither have we ever received a re- 
quest for one.” Your failure to render a corrected invoice when it 
became known to you that the old one was incorrect seems to have 
been a real cause of the delay in question. The fact that the Gov- 
ernment did not formally request you to furnish that which you 
already knew must be furnished before the time within which dis- 
count might be taken would begin to run, does not support your 
conclusion that the Government was responsible for the delay and 
therefore not entitled to discount. 

You also invite attention to discrepancies between your statements 
and those of the Government as to the dates when these various 
accounts were paid, and express the view that date of payment should 
be considered as the date when the checks were actually received in 
your office. Decisions of this office—as well as those of the Court of 
Claims—are to the effect that in cases of this nature the date of issu- 
ance of the check must be held to be the date of payment. A-80067, 
July 13, 1937; Lloyd-Smith v. United States, 71 Ct. Cls. 74-80; Amer- 
ican Potash Co. vy. United States, 80 Ct. Cls. 160, 165; Morgenthau 
et al. v. Fidelity & Deposit Co. of Maryland, 94 Fed. (2d) 632. 

Under the facts and circumstances of the case it must be held that 
the discount computations made under the contracts in question and of 


which you were informed by letter of July 12, 1937, were correct and 
must be sustained. 


(A-95538) 


COMPENSATION AND EXPERT WITNESS FEES—PART-TIME VETERANS’ 
ADMINISTRATION EMPLOYEES 


A physician appointed by the Veterans’ Administration on a part-time (73 hours 
a month) per annum salary rate basis, who was not required to hold him- 
self in readiness for service at all hours of the day and was not absent from 
his post of duty on the day for which paid fees as an expert witness under 
the provisions of the World War Yeterans’ Amendatory Act of July 3, 1930, 
46 Stat. 993, and who actually rendered the required service for the Admin- 
istration on the day involved, may be paid the per annum salary rate for 
that day in addition to the fee as expert witness. 10 Comp. Gen. 361, and 
11 id. 260, distinguished. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
August 13, 1938: 


Your letter of June 4, 1938, is as follows: 


The following informal exception to a salary payment appearing on a Vet- 
erans’ Administration pay roll was reported by the General Accounting Office, 
Audit Division, Civil Pay Travel Section, Pay Group, Arlington Building: 


“Vou. 6-119903, pay roll May 1-15, 1987. D. O. Sy. 11569 No. 2, 
Robert R. Brown, physician orthopedics___._._......._._...-_-- $6. 50 

Paid $1,628.58 per annum $67. 85 

Pay $1,628.58 per annum, less 3% hrs. at $1.857 P. H-. 61.35 
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‘ 


“Dr. Brown was paid by the Department of Justice for one day’s service, 
May 12, 1937, as an expert witness in the June quarter accounts of James R. 
Jetton, marshal for middle dist. of Tennessee, the sum of $20.00. 

“Inasmuch as Dr. Brown also rendered 3% hours of service to the Veterans’ 
Administration under his contract of employment as per statement furnished by 
the manager at Nashville, it will be necessary to effect collection for the over- 
payment in accordance with the provisions of 11 Comp. Gen. 261 and 46 Stat. 
992. Collection requested.” 

In accordance with the foregoing, the amount of $6.50 was deducted from the 
salary of the employee on voucher No. 6-86900, paid in February 1938 by G. F. 
Allen, symbol 11-569. 

With regard to the decision of the Comptroller General of the United States 
(11 Comp. Gen. 261), cited in the exception, it is noted that said decision con- 
tains the following: 

“Where the salary rate of a part-time physician has been properly fixed on an 
annual basis, deduction for each day’s absence from duty, or when not available 
for duty upon call, for whatever reason, should be computed as e609 of the annual 
part-time rate. One day’s salary on this basis has been deducted administra- 
tively from the total amount of the vouchers presented by Drs. Read and Hein 
covering reimbursement for expenses and fees of $26 per diem in connection with 
services as witnesses. However, there is claimed in each instance $60 as wit- 
ness fees for three days. Salary of a part-time employee may not be paid for 
any day on which the fee of $20 per diem is authorized to be paid under the act 
of July 8, 1980, supra. Accordingly, in each instance there will be deducted an 
additional two days’ salary from the amount of the voucher * * *.” 

In a previous decision dated February 10, 1931 (10 Comp. Gen. 361), it was 
stated: 

“As to part-time employees, since they will not be available to render the 
part-time services during such periods as they are appearing as witnesses, so 
that if any service should be required to be rendered by them it would be neces- 
sary to employ a substitute, as indicated in the second question, their part-time 
compensation should be reduced accordingly. That is to say, they would not be 
entitled to salary when absent to appear as witnesses in suits.” 

The part-time employees whose cases were considered in 11 Comp. Gen. 261 
were consultants who were not required to perform any definite number of 
hours of services during a day, week, month, or year, but who were paid salary 
on an annual basis and, by the terms of their contracts of employment, must 
hold themselves in readiness for call by the Government on any day during 
which their services may be required. Those men, it is conceded, were not 
available for duty on days for which witness fees were claimed. 

In the case of Dr. Robert R. Brown, however, an entirely different situation 
obtained, that is, Dr. Brown is an attending specialist who is required by the 
terms of his contract of employment to render services for 73 hours per month 
for an annual compensation of $1,628.58. There is no question but that Dr. 
Brown fulfilled the terms of his contract, in that he rendered more than 73 
hours of service during the month in which he also served as expert witness for 
which he was paid the $20.00 witness fee. Since, as indicated in decisions 10 
Comp. Gen. 361 and 11 Comp. Gen. 261, the sole reason for denial of salary for 
those days for which witness fees are authorized to be paid is the nonavail- 
ability of the part-time employee for duty on those days, and since not only did 
Dr. Brown perform the full number of hours of service required by the terms 
of his contract of employment, but performed 3% hours of service for the Vet- 
erans’ Administration on the day for which he was paid the $20.00 witness fee, 
it is believed that the action taken by your office in Dr. Brown’s case was not 
such as was required by the terms of the decision cited by the Audit Division. 

Similar cases of part-time employees who perform the full measure of required 
services and who are also paid witness fees may be expected to arise from time 
to time. It is, therefore, requested that the action of the Audit Division in the 
case of Dr. Brown's salary for the period from May 1 to 15, 1937, be reviewed 
and that I be informed as to whether this part-time employee is entitled to a 
refund of $6.50 representing the amount deducted from his salary for the period 
February 1-15, 1988. 

A question also arises as to the pay-roll action required, if any, in the event 
Dr. Brown had performed no services for the Veterans’ Administration on the 
day for which he received the $20.00 witness fee, but had, nevertheless, rendered 
the full 73 hours of service required by his employment agreement. 
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There are in the employ of the Veterans’ Administration a number of part- 
time physicians who are required to render a definite number of hours of service 
each day. It can and does occur that these physicians are called upon to act as 
witnesses entitled to a fee of $20.00 for days on which they also perform the 
full measure of services required by the terms of their employment agreements. 
It will be appreciated if you will also inform me as to whether any adjustment 
of salary of a part-time physician is required in these circumstances. 


Your letter states: “There is no question but that Dr. Brown 
fulfilled the terms of his contract, in that he rendered more than 
73 hours of service during the month in which he also served as 
expert witness for which he was paid the $20.00 witness fee.” It is 
stated, also, that he performed 314 hours’ service for the Veterans’ 
Administration on the day for which he was paid the $20 witness 
fee. 

The appointment of Dr. Brown dated August 31, 1934, a copy 
of which has been furnished this office, provides as follows: 


You are hereby appointed as a physician (orthopedics) schedule A, at a 
salary at the rate of $1,628.58 per annum, part time (73 hours a month), S. & B. 
VA. 1935 (C. S. Authority, subdivision XVIII, paragraph 9, letter of August 
25, 1934), effective August 25, 1934, by change from temporary. 


Letter dated May 2, 1935, from the Chief of Personnel, Veterans’ 
Administration, to the manager of the Veterans’ Administration 
Facility, Nashville, Tenn., is as follows: 


Reference is made to your letter of April 9, 1935, to the Director of Finance, 
concerning the correct method of determining salary payments to Dr. Jere W. 
Caldwell and Dr. Robert R. Brown, who are employed on a part-time basis, 

The records indicate that Dr. Brown is carried on your roll as a part-time 
physician, 73 hours per month, at a salary at the rate of $1,628.58 per annum, 
and that Dr. Caldwell is also employed as a part-time physician for the 
same number of hours per month and is receiving the same salary. 

Physicians on duty within the Veterans’ Administration, other than those 
on full time, have been designated as consultants, part-time physicians and 
physicians on fee basis. Consultants are not required to put in any specified 
number of hours, but part-time employees are required to do so in accordance 
with the supply service letter, dated April 13, 1931, and of course, fee-basis 
men are paid according to the schedule of fees. While the physicians men- 
tioned above are on a part-time basis and are not required to perform any 
specified number of hours each day, they must be available for duty upon 
eall. When not available, they must be deducted one-day’s pay for each 
day of absence from duty, or when not available for call for any reason 
whatsoever. 

The method to be used in keeping the time of these part-time physicians 
is a matter to be determined by the head of the station. When this class 
of personnel wiil not be availabie for call, they will be expected to notify the 
station but need not be required to file an application for leave without 
pay, Form 3227. 


Under the part-time appointment in this case Dr. Brown was not 
required to hold himself in readiness for service thereunder at all 
hours of the day. Therefore, in this and similar cases where the 
required hours per month are served deduction from the annual 
salary because of payment of the authorized witness fees will not 
be required except for days on which the doctor rendered no service 
and was not available to render service to the Veterans’ Administra- 
tion. 
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It is understood from your letter that Dr. Brown was not absent 
from his post of duty as a part-time physician for the Veterans’ 
Administration on the day for which the witness fee was paid, and 
that he actually rendered on that day 314 hours’ service for the Vet- 
erans’ Administration. If such are the facts, payment to him of 
the amount withheld from his salary payment for February 1938 
because of the payment to him for May 12, 1937, the day for which 
the fee was paid, is authorized. 


(A-96750) 


CONTRACTS—COAL—NATIONAL BITUMINOUS COAL COMMISSION 
MINIMUM PRICE ORDERS—GOVERNMENT LIABILITY 


There is no authority for the allowance of an amount in addition to the contract 
price representing the difference between the said price and the minimum 
price subsequently established for coal by the National Bituminous Coal 
Commission, the contract containing no provision for such increase in price; 
the administrative request for delivery at the increased price not affecting 
the legal rights and obligations under the contract; and the requirement of 
the National Bituminous Coal Commission as to the prices to be charged 
not being a matter in connection with which the United States as a con- 
tractor may be held liable. 


Acting Comptroller General Elliott to the Bixler Coal & Coke Co., August 13, 
1938 : 

Your letter of June 14, 1938, requests review of settlement dated 
June 8, 1938, which disallowed the claim of your sales agents, Penn- 
sylvania Coal Sales Co., for $100.04, balance alleged to be due on 
256.5 tons of coal furnished the Veterans’ Administration Facility, 
Canandaigua, N. Y., under proposal dated and accepted December 
13, 1987. 

Under the terms of the accepted proposal, your sales agent was 
required to furnish, f. 0. b. cars at mines, 450 tons of bituminous nut 
and slack coal by December 24, 1937, and at the bid price of $1.50 per 
ton. The Government reserved the right to purchase 50 percent more 
or less than the stated quantity. There was no provision for an 
increase in the contract price of the coal for any reason whatever. 

The record shows that 461.9 tons of coal were delivered and the 
contract price therefor has been paid by the United States. However, 
it appears that the National Bituminous Coal Commission by Order 
No. 90, dated November 30, 1937, had purported to establish effective 
December 16, 1937, minimum prices for coal produced within District 
No. 2, being the district within which the coal here involved was 
produced, the minimum price stated therein as applicable to the coal 
of the kind here involved being $1.89 per ton. Since 256.5 tons of the 
coal under the accepted proposal were delivered by your sales agent 
subsequent to December 16, 1937, a claim for an additional amount of 
$.39 per ton was filed which was disallowed in the aforesaid settlement. 
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In your letter of June 14, 1938, requesting review, you state— 


Referring to your letter dated June 3d, addressed to the Pennsylvania Coal 
Sales Company, 72-90 St. Paul Street, Rochester, New York, in regard to 
claim No. 0430071 (1), for $100.04, the Pennsylvania Coal Sales Company 
being our Sales Agents in this transaction, we kindly ask that you review our 
claim, due to the fact that this was an emergency coal order, and we had 
permission from the Veterans’ Administration at Canandaigua to make ship- 
ment of this coal at the advanced price. We attach hereto a duplicate of our 
original claim for the above amount. Shipment of the coal was authorized 
at the advanced price by the Veterans’ Administration as per copy of attached 
letter. 

Under the National Bituminous Coal Commission rulings we would not have 
been allowed to invoice this coal to you at any other price except the price 
established by the Commission. You understand that had we not made ship- 
ment of the coal the Veterans’ Administration would have suffered quite a loss, 
Our bid on this coal read “Any part of 450 tons.” 

We hope you will be in position to make prompt payment of this account 


As to the effect of the Commission’s order of November 30, 1937, 
see 17 Comp. Gen. 865. 

It is a rule of law that where the contract contains an express 
stipulation as to the amount of compensation, as in this case, such 
stipulation is conclusive on the parties and measures the amount of 
recovery for performance, 13 Corpus Juris 584-585; Brawley v. 
United States, 96 U. S. 168; Simpson v. United States, 172 U.S. 372. 
The law is well settled that a Government contract may not be modi- 
fied or supplemented except in the interest of the United States nor 
may the Government’s liability as fixed in a contract be increased 
by supplemental contract. Christie v. United States, 237 U. S. 234; 
Shipman vy. District of Columbia, 18 Ct. Cls. 291; and Preis & Co. v. 
United States, 58 Ct. Cls. 81. See also Yale & Towne Manufacturing 
Co. v. United States, 67 Ct. Cls. 618, and cases there cited. 

In this case the contractor was obligated to furnish approximately 
450 tons of coal at the bid price of $1.50 per ton. The fact that an 
officer of the Government on December 17, 1937, urged you to make 
early delivery of the 256.5 tons of coal previously ordered with an 
inference that you would be paid an increase in price so that the 
price to be paid for the coal would conform to the minimum price 
established by the National Bituminous Coal Commission, as afore- 
said, does not affect the legal rights and obligations under the 
contract. 

With respect to your statement that you were not allowed to 
invoice this coal for less than the established minimum price, this 
appears to be a matter with which the United States as a contractor 
was not concerned nor may the United States as a contractor be 
held liable for its acts as a sovereign in establishing the National 
Bituminous Coal Commission and delegating to that Commission 
authority to fix minimum prices for coal. See in this connection 
Horowitz v. United States, 267 U. S. 458 and Maawell v. United 
States, 3 Fed, Rep. (2d) 906. 
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Since there was no provision in the contract for the adjustment 
of the contract price for any reason whatever, and it being presumed 
that the contract expressed the entire intention of the parties thereto, 
there is no legal basis for the allowance of an amount in addition 
to the contract price. 

Accordingly, the settlement of June 3, 1938, must be and is 
sustained. 






(A-96859) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—ADVANCES 
DURING YEAR OF RETIREMENT FOR AGE AND SUBSTITUTION OF 
ADVANCE LEAVE FOR LEAVE WITHOUT PAY PRIOR TO RETIRE- 
MENT 


An employee who is to be retired for age during a calendar year is not entitled, 
as a matter of right, under the annual leave act of March 14, 1936, 49 
Stat. 1161, and section 2 of the annual leave regulations effective January 
1, 1988, to 26 days’ annual leave for the year in which retirement occurs, 
but only to leave at the rate of 24% days per month from the first month 
of the annual leave year to the effective date of retirement, plus a maxi- 
mum of 60 days’ unused annual leave accumulated in prior years, but, in 
view of section 4 (b) of the said regulations, it is within the discretion 
of the administrative office to grant, in addition, all or any part of the 
26 days’ annual leave which would accrue during the entire calendar year 
in which retirement for age occurs; provided that no leave with pay is 
granted for a period after the effective date of retirement. 

There is no authority to substitute, after an employee has retired for age and 

left the service, unearned annual leave to which the employee was not 

entitled, as a matter of right, under the act of March 14, 1936, 49 Stat. 

1161, for a period of leave without pay prior to retirement, notwith- 

standing under section 4 (b) of the annual leave regulations effective Jan- 

uary 1, 1938, the administrative office, in its discretion, could have advanced 
to the employee prior to his retirement annual leave sufficient to cover the 
period of leave without pay. 16 Comp. Gen. 818, relative to the substitu- 
tion of annual leave accrued and unused prior to separation, distinguished. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
August 15, 1938: 


Your letter of July 27, 1938, is as follows: 


Robert Snelling, laborer, who was employed at the supply depot, Veterans’ 
Administration Facility, Perry Point, Maryland, at a salary of $1,260 per 
annum, and who was eligible for retirement under the provisions of section 1 
of the Civil Service Retirement Act of May 29, 1980, having reached the retire- 
ment age of 65 years on March 4, 1938, was placed on a leave without pay 
status on March 10, 1988, as he had been granted the maximum annual leave 
permissible under Executive Order of July 9, 1936. 

Executive Order dated March 21, 1938, effective January 1, 1988, section 
4 (b), contains a provision that a refund is not required for annual leave 
granted in excess of the amount earned in the case of an employee who is 
retired for age or disability. Accordingly, under date of April 8, 19388, the 
manager of the supply depot, Perry Point, was advised that it was permissible 
to convert leave without pay to annual leave for Mr. Snelling for the period 
while carried in a leave without pay status prior to the date of his separation, 
March 31, 1938, not to exceed 26 days for the current calendar year. This 
action was predicated on 16 Comp. Gen. 818. 

Upon receipt of letter dated April 8, 1938, the manager, Perry Point, Mary- 
land, converted the leave without pay for the period March 10 to March 31, 
1938, to annual leave. A payment of $70.92 was then made to Mr. Snelling on 
Voucher No. 1,612,723 dated April 27, 1988, account of G. F. Allen, Symbol 
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11-559, for 21 days’ salary, $2.58 having been credited to the retirement and 
disability fund. 

In view of section 2 of the Executive Order dated March 21, 1938, which 
deals with the granting of annual leave as distinguished from section 4 (b), 
which refers to refunds not being required for indebtedness for advanced 
annual leave at the time of separation in cases of death, retirement for age 
or disability, ete., your decision is requested on the propriety of the payment 
made. 


Sections 2 and 4 of the Uniform Annual Leave Regulations effec- 
tive January 1, 1938, provide as follows: 


Sco. 2. Permanent employees who have been employed continuously for one 
year or more and who do not contemplate leaving the service during the current 
calendar year shall be entitled to current annual leave with pay at any time 
during such calendar year not in excess of 26 days. In addition to current 
annual leave such employees may be granted accumulated leave not to exceed 
60 days. 

Sec. 4. (a) Unaccrued leave shall be granted only with the express under- 
standing that if such leave is not later earned during the calendar year, deduc- 
tions will be made for the unearned portion from any salary due the employee, 
or from any deductions in the retirement fund to the credit of the employee. 

(b) In eases of separations where employees are indebted to the Government 
for advanced annual leave such indebtedness shall be charged against the em- 
ployee on the basis of the salary rate obtaining during the period of advanced 
annual leave and on the basis of one day’s pay for each day of absence, exclu- 
sive of Sundays and holidays. Absences for fractional parts of a day will be 
charged proportionately. This provision shall not apply in cases of death, 
retirement for age or disability, reduction of force, or when an employee who is 
not eligible for retirement is unable to return to duty because of disability, 
evidence of which shall be supported by an acceptable certificate from a reg- 
istered practicing physician or other practitioner. 

An employee who is to leave the service on account of retirement 
for age during a calendar year is not entitled as a matter of right 
under the provisions of section 2 of the regulations to 26 days’ annual 
leave for the year in which retirement occurs, but only to annual 
leave at the rate of 214 days per month from January 1 of that year 
to the effective date of retirement, plus a maximum of 60 days’ unused 
annual leave accumulated in prior years. See section 1 of the An- 
nual Leave Act of March 14, 1936, 49 Stat. 1161. 

However, section 4 (b) of the regulations appears to recognize that 
an employee who is to retire for age during a calendar year may have 
had annual leave advanced to him in excess of the amount of ac- 
cumulated and current accrued leave to his credit at the effective 
date of retirement. The conclusion must be, therefore, that it is 
within the discretion of an administrative office to grant an employee 
who is to retire for age during a calendar year not only his accumu- 
lated and current accrued leave but, also, all or any part of the 26 
days’ annual leave which would accrue during the calendar year 
in which retirement for age occurs, provided, of course, that no leave 
with pay is granted for a period after the effective date of retirement. 

In the case presented, it is understood the employee had exhausted 
his accumulated and current accrued leave on March 9, 1938, and that 


annual leave was not advanced to him for the remainder of the month 
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of March while he was still in the service. While leave could have 
been advanced to the employee for the remainder of the month of 
March prior to his retirement it was not so advanced, and there is 
no authority to substitute, after the employee had retired and left 
the service, unearned annual leave to which the employee was not 
entitled as a matter of right for leave without pay. The rule stated 
in decision of March 6, 1937, 16 Comp. Gen. 818, cited by you, is 
limited to the substitution of annual leave accrued and unused prior 
to separation. Accordingly, the payment in this case of 21 days’ 
salary as for the period March 10 to 31, 1938, was improper and 
should be recovered. 


(A-83125), (A-90508) 


TRANSPORTATION—HOUSEHOLD EFFECTS—GOVERNMENT OFFICERS 
AND EMPLOYEES—GOVERNMENT LIABILITY FOR GENERAL AVER- 
AGE CONTRIBUTIONS 


The owner of the property is the party liable for contribution in general average 
and this rule is applicable to shipments of the personal effects of officers, 
enlisted men, and employees of the Government on permanent change of 
station, accordingly the accounting officers of the Government may not fol- 
low the Hodges case, 84 Ct. Cls. 380, holding the Government liable in 
general average in connection with such shipments, until the matter has 
had further judicial consideration or there is legislation affirmatively 
authorizing such payments. 


—_— Comptroller General Elliott to the Secretary of the Navy, August 16, 


By your direction there has been received letter dated June 1, 1938, 
as follows: 





























Household effects of Navy personnel are transported at public expense under 
change of station orders in accordance with section 12 of the act of May 18, 
1920 (41 Stat. 604; 34 U. S. Code, sec, 896), and the instructions contained in 
Article 1870, Bureau of Supplies and Accounts Manual. 

The last proviso of section 12 of the cited act of May 18, 1920, provides: 

“That the personnel of the Navy shall have the benefit of all existing laws 
applying to the Army and the Marine Corps for the transportation of household 
effects.” 

Article 1870-11 (c) (2), Bureau of Supplies and Accounts Manual, contains 
the following: 

“Shipments of household effects by supply officers shall be made by ordinary 
freight lines (including commercial trucks) at the lowest freight rate and at 
the agreed or declared value at which the lowest rate is applicable (provided 
the owner does not file request to ship at a higher valuation), unless shipment 
by express or moving van involves less expense to the Government, in which 
case the less expensive of these two methods shall be employed. Where ship- 
ment by ordinary freight lines (including commercial trucks) involves less 
expense to the Government than shipment by express or moving vans, either 
of the two latter methods may be employed if requested in writing by the 
owner of the effects, in which case any excess costs involved shall be handled 
as provided in par. 7 (b).” 

Uniess specifically requested to the contrary by the owner, shipments of house- 
hold effects turned over to supply officers for handling are packed, crated, 
hauled, and shipped entirely under control and direction of Government ship- 
ping officers. In like manner, contracts for packing, crating, and hauling within 
the established zones of naval activities are entered into by the Government 
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and the personnel whose household effects are being handled thereunder have 
no part in the entering into of such contracts. 

In the transportation of household effects and also in the packing, crating, 
and hauling thereof, questions of loss and damage frequently arise. The instruc- 
tions in Bureau of Supplies and Accounts Manual, article 1870-17 (a), read 
as follows: 

“Damage to or loss of household effects in transit, whether shipped by a 
supply officer or by the owner, is a matter for adjustment by the owner of 
the effects with the carrier, as household effects are not government property. 
(See 15 Comp. Dec. 38, July 16, 1908).” 

In the decision of the Court of Claims, No. 170, decided January 11. 1937, 
in the case of Lieutenant Colonel John N. Hodges, U. 8. Army, it was held: 

“In the case at bar, when the Government, under obligation and with full 
control and authority for transportation of the property, accepted and shipped 
it, the carrier was the agent of the Government, and the risk of the trans- 
portation, including possible or contingent liability for general average, was 
the risk of the Government, and it was therefore liable to the claimant both 
for the damage to the property and for the liability in general average.” 

In denying the claim of Chief Machinist B. H. Faherty, U. 8. Navy, No. 
0665852, for refund of the sum of $70.91, representing the amount alleged to be 
due claimant on account of general average charges he was required to pay 
in order to secure the release of his household goods shipped on the 8. 8. 
Kentuckian, the General Accounting Office (Claims Division) certified, under 
date of February 4, 1938: 

“The obligation to contribute in general average rests upon the vessel, the 
cargo, and the freight, and the owners of such interests, the cargo owners con- 
tributing according to the value of their property saved. You, as the owner 
of the household effects shipped, were not relieved from your obligation to 
contribute in general average as a result of the fire even though your personai 
household effects were shipped on Government bill of lading. Furthermore, 
there is no authority of the United States to contribute in general average 
where none of the cargo involved, or the vessel, is Government property and 
the fact that the Government bore the expense of transporting your personal 
household effects doeéS not operate to make the Government an insurer of such 
effects. As between the Government and the owner, 111 risks of the shipment 
are assumed by the owner unless specifically provided by law. 

“I therefore certify that no balance is found due you from the United 
States.” 

In view of the different rulings in this matter by the General Accounting 
Office and the Court of Claims, the Chief of the Bureau of Supplies and Ac- 
counts of the Navy Department has requested instructions of the Secretary of 
the Navy as to the procedure to be followed in the settlement of claims covering 
general average pertaining to shipment of household effects. 

Before taking any further action in this matter, your decision is requested 
on the question whether the decision of the Court of Claims in the Hodges case, 
supra, will be accepted by the General Accounting Office as a basis for settle- 
ment of the claim in general average of Chief Machinist B. H. Faherty, U. S. 
Navy, and similar claims in general average arising in the future. 


The claim of Lieutenant Colonel John N. Hodges, U. S. Army, for 
general-average liability for the amount claimed from him by reason 
of damage caused by flooding in order to extinguish fire on the vessel 
which transported the claimant’s household goods and books, was 
submitted by the War Department to the Court of Claims under the 
authority contained in 28 U. S. C. 254, section 1063, Revised Statutes, 
as amended. In an opinion dated January 11, 1937, the court found 
the facts in the case to be, briefly, as follows: 

The claimant, pursuant to an order dated March 23, 1931, for 
change of station from Washington, D. C., to New Orleans, La., and 
pursuant to Army regulations relative to transportation of officers’ 
property on change of station, turned over to the Quartermaster of 
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the Army at Washington, D. C., his household goods and other prop- 
erty for transporting to New Orleans. The Quartermaster Depart- 
ment, without notice to the claimant as to the manner or route of 
shipment, shipped the property by rail to New York and thence on 
May 6, 1931, by the vessel #7 Capitan, a steamship of the Southern 
Pacific Steamship Lines (Morgan Line), to New Orleans, consigned 
to the claimant, such route being chosen as the cheapest route. On 
May 10, 1931, fire was discovered in the cargo of the vessel and in 
order to extinguish the fire part of the vessel was subsequently 
flooded, thereby damaging the claimant’s property and other por- 
tions of the cargo. The claimant executed a general-average agree- 
ment in order to obtain possession of his property, the Quartermaster 
Department having refused to execute such an agreement. The state- 
ment of general average submitted to the claimant showed a balance 
of $4,153.18. The claimant paid no part of the said balance. On 
November 6, 1931, the claimant submitted to the War Department a 
claim for relief under section 35-7100, Army Regulations (act of 
March 4, 1921, 41 Stat. 1436), and a board of Army officers appointed 
by the Mississippi River Commission, War Department, thereafter 
reported to the Chief of Finance, War Department, that the claimant 
had suffered damage in the amount of $3,870.36 and recommended 
that the Government assume responsibility for such damage and re- 
lieve the claimant from all liability under the general-average agree- 
ment. Subsequently, another board of officers in the office of the 
Chief of Finance recommended that the claim be disallowed, finding 
that it did not come under the act of March 4, 1921, 41 Stat. 1436. 
The Chief of Finance approved the findings of the latter board and 
referred the matter to the Secretary of War with the suggestion that 
the matter be referred to the Court of Claims for decision. 

On the facts as found, the Court of Claims decided that the claimant 
was entitled to recover from the United States the sum of $4,153.18, 
for the reasons, briefly, that the Government was obligated under 
the applicable statutes and Army Regulations for the transporta- 
tion of the claimant’s property on his change of station; that the 
Government, with full authority to determine the manner and route 
of shipment, shipped the property by a more hazardous route without 
notice to the claimant; and that the general-average assessment was 
a contingent part of the cost of transportation for which the Gov- 
ernment was liable. 

The Attorney General of the United States did not request of 
this office prior to the hearing or argument on the case, any facts 
or circumstances relating to the case. Section 188, Revised Statutes 
(5 U.S. C.91). Subsequent to the date of the decision of the court, 
however, the Attorney General requested the recommendations of this 
office as to further proceedings in the case. 
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In reply to the request of the Attorney General, this office invited 
attention to that part of the opinion stating that the weight of the 
claimant’s shipment was 13,088 pounds and in that connection to the 
Army regulations fixing the quantity of a lieutenant colonel’s personal 
property, in addition to professional books and papers, to be trans- 
ported at Government expense, at 9,500 pounds. This office stated 
that the Government clearly was not liable for damages to, or general- 
average contribution by reason of that portion of the claimant’s 
property in excess of the regulation allowance. And in view of 
the novelty of the question this office recommended that the Supreme 
Court of the United States be petitioned for a writ of certiorari to 
review the judgment, after first obtaining from the Court of Claims 
an amended finding of fact as to the excess of the involved property 
above the regulation allowance. Subsequently the Attorney General 
advised this office that the Solicitor General had determined not to 
seek a writ of certiorari in the case. 

The court’s opinion as to the liability of the Government is stated 
in the following language: 

In the case at bar, when the Government, under obligation and with full 
control and authority for transportation of the property, accepted and shipped it, 
the carrier was the agent of the Government, and the risk of the transportation, 
including possible or contingent liability for general average, was the risk of 
the Government, and it was therefore liable to the claimant both for the damage 
to the property and for the liability in general average. 

We think, also, that claimant can be held to have a second ground of recovery 
on the basis of the general average assessment and liability being a contingent 
part of the cost of the transportation for which the Government was liable. 
When the Government, being liable for the transportation, accepted the property 
for transportation and, for economy to itself, elected to ship it by a route and 
under an affreightment agreement which made it liable for a possible or con- 
tingent additional charge in the way of general average, this additional charge 
was in effect a part of the cost of transportation for which the Government was 
liable, and should be so held. 

It will be noted that the court cites no prior cases to support 
either of these conclusions. Earlier in the opinion the case of R. P. 
Andrews v. The United States, 41 Ct. Cls. 48, affirmed, 207 U. S. 229, 
was referred to. That case turned entirely on the question when 
title to the goods passed, it being held that a solicitation of bids at 
Government contract prices for delivery in Washington, plus freight 
New York to Manila, with directions as to delivery to be made to 
the agent, in New York, of the Government for forwarding the 
supplies to the Philippine Islands by a carrier selected by the Gov- 
ernment, passed the title to the goods to the Government upon such 
delivery in New York, notwithstanding the use of the term “f. o. b. 
Manila” in the correspondence leading up to the formation of the 
contract. It seems to have no application to the question involved 
in the Hodges case, as there is no question he was the owner of the 


goods. 
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The first of the quoted paragraphs above from the opinion an- 
nounces a liability the Government has not heretofore assumed, and 
no other court has ever before intimated such a liability attached to 
the Government, That the mere fact that it was obligated to pay 
the freight charges and had control of the manner and route of ship- 
ment should transfer to it a liability to contribute in general average, 
although the Government was not the owner of the goods, seems con- 
trary to all the cases on general average, both English and American, 
which uniformly fix such liability on the owner of the goods, It is 
appropriate since the case holds the Government responsible for the 
owner’s liability under the maritime law to contribute in general 
average to inquire what the exact relation of the Government to such 
a shipment is. The right of an officer of the Army to have his per- 
sonal property shipped at the expense of the Government upon per- 
manent change of station rests on no permanent provisions of law. 
The practice originated in the early years of the Nation when it was 
the custom to load officers’ effects into the regimental wagons when 
a regiment or other unit was moved. Subsequently, this permission 
was regulated as to weights and, later, when movements of officers 
were so frequently independent of and without reference to the move- 
ment of an organization, the appropriation acts contained authority 
to pay the cost of shipping the officer’s baggage. Later, specific au- 
thority was added to pay for the cost of packing and crating. The 
authority is contained in the appropriation “Army transportation,” 
for the fiscal year 1938, 50 Stat. 451, which specifically makes the 
funds therein appropriated available for such shipments in the fol- 
lowing language: 

* * * For transportation of Army supplies; of authorized baggage, includ- 
ing packing and crating; * * * 

The practice having grown up without statutory authority and 
having been regulated by the Army authorities, the appropriation act 
leaves the matter entirely to regulation, and Army Regulations have 
required that if an officer wants the Government to assume the cost 
of transportation, he must turn his effects over to a quartermaster, if 
stationed where one is available, for shipment. The regulations have 
further required the quartermaster to ship the goods at released val- 
uation by the route and method giving the lowest rate, specifically 
requiring the use of rail-water or rail-water-rail routing when avail- 
able at less cost. It has always been believed that this was a mere 
authority to save the officer the expense of moving his household 
effects when official business required that he change stations. The 
practice originated in the Army, as stated above, and more recently, 
from time to time, usually in appropriation acts the Congress has 
made funds available for other branches of the service for such pur- 
poses. See, for example, 50 Stat. 152, Procurement Division—Public 
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Buildings Branch—*transportation of household goods, incident to 
change of headquarters of all employees engaged in field activities, 
not to exceed five thousand pounds at any one time, together with the 
necessary expenses incident to packing and draying same ;” Veterans’ 
Administration, 50 Stat. 346, with the same limitation “when trans- 
ferred from one official station to another for permanent duty and 


when specifically authorized by the Administrator;” State Depart- 
ment, 50 Stat. 264, “expenses of transportation of effects, in going 


to and returning from their posts;” Department of Commerce—Bu- 
reau of Air Commerce—50 Stat. 285, “Appropriations herein made 
for maintenance of air-navigation facilities and aircraft in commcarce 
shall be available in a total amount of not to exceed $15,000 for 
expenses of packing, crating, and transporting household effects of 
employees, in any one case not to exceed six thousand pounds, when 
transferred from one official station to another for permanent duty ;” 
Bureau of Foreign and Domestic Commerce, 50 Stat. 287, “To pay 
* * * expenses of transportation, under such regulations as the 
Secretary of Commerce may prescribe,of * * * effects of officers 
and employees of the Bureau of Foreign and Domestic Commerce in 
going and returning from their posts, * * *;” Bureau of Light- 
houses, 50 Stat. 291, “* * * not exceeding $3,500 for packing, 
crating and transporting personal household effects of employees, not 
to exceed six thousand pounds in any one case, when transferred from 
one official station to another for permanent duty ;” Department of 
Labor, Liaison with the International Labor Organization, Geneva, 
Switzerland, 50 Stat. 298, “* * * transportation of employees, 
their families, and effects, in going to and returning from foreign 
posts; * * * 

As to the permanent law relating to the Department of Agriculture, 
see 17 Comp. Dec. 698. It was held by the Comptroller of the Treas- 
ury, 19 Comp. Dec. 758, that in the absence of a statute so authorizing 
an officer whose compensation is fixed by law was not entitled to have 
his household effects shipped at the expense of the Government upon 
permanent change of station. In the Navy, prior to the act of May 
18, 1920, which you cite, there was no authority to ship the household 
effects of an officer of the Navy in the United States, 19 Comp. Dec. 
699, but under a statute authorizing actual and necessary expenses for 
travel outside the continental limits of the United States, and regula- 
tions of the Navy an officer was entitled to have such shipment made 
at the expense of the United States from the United States to a post. 
of duty outside the continental limits of the United States. Practically 
all provisions of this character have been by authority in the appropri- 
ation act and except for the Army and Marine Corps, practically «ll 
have been so authorized within the past 20 or 25 years. Prior to such 
authority on permanent change of station, as held in 19 Comp. Dee. 
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758, the officer or employee bore the expenses of packing, crating, haul- 
ing, and transportation of his effects, and the purpose of the statutes 
was no more than to relieve the officer or employee of these specific 
expenses. And in all cases the necessary requirement is that the 
expense of the Government shall be limited to the cost at released 
valuation by the route or method giving the lowest rate. The Govern- 
ment’s obligation as shipper, of course, is to pay the freight. In 
The Arizpa, 63 Fed. (2nd) 42 (certiorari denied, 290 U. S. 648), at 
page 43, the applicable rule was stated as follows: 

* * * Ordinarily, the primary obligation to pay the carrier’s charges rests 
upon the shipper even when the bill of lading in terms imposes a liability upon 
the consignee. Louisville € N. R. R. Co. v. Central Iron & Coal Co., 265 U. 8. 59, 
44 Sp. Ct. 441, 68 L. Ed. 999. And the obligation survives although the shipper 
has assigned the bill of lading to another who receives the goods. United States 
v. United States Stecl Products Co. (D. C.) 27 F. (2d) 547; Main Island Creek 
Coal Co. vy. Chesapeake & Ohio Ry. Co. (C. C. A.) 23 F. (2d) 248; Tweedie 
Trading Co. v. Pitch Pine Lumber Co. (D. C.) 146 F. 162; Davis v. Smokeless 
Fuel Co. (C. C. A.) 196 F. 753; Tweedie Trading Co. vy. Strong & Trowbridge Co. 
(C. C. A.) 195 F, 929. 

So that it is clear that if an agent of the Government with authority 
to ship, does ship, it will obligate the Government to pay the freight 
both by the statute or by the law as formulated by the courts. 

The Congress has given its attention to the possibility of loss or 
damage to an officer’s effects while undergoing shipment and has 
authorized reimbursement under specific and limited conditions. The 
act of March 3, 1885, 23 Stat. 350, authorized reimbursement for the 
value of private property belonging to officers or enlisted men in the 
military service when lost or damaged under two conditions, the first 
of which was: 

Where the private property so lost or destroyed was shipped on board an 


unseaworthy vessel by order of any officer authorized to give such order or 
direct such shipment. 


This act was not amended to provide for reimbursement for loss or 
damage during shipment otherwise until the act of March 4, 1915, 38 
Stat. 1077, which provided that the act of 1885— 


shall hereafter extend to cover loss of or damage to the regulation allowance of 
baggage of officers and enlisted men sustained in shipment under orders, to the 
extent of such loss or damage over and above the amount recoverable from the 
carrier furnishing the transportation. 


The substance of both these provisions will now be found in the 
act of March 4, 1921, 41 Stat. 1436. Notwithstanding this limit that 
Congress has fixed as to the liability of the Government, the court 
in the first of the quoted paragraphs holds that the Government, 
being under obligation to ship and with full control of the shipment 
of the property, constitutes the carrier its agent “and it was therefore 
liable to the claimant both for the damage to the property and for 
the liability in general average.” 


~~ *46 OO eo oe bee 





DECISIONS OF THE COMPTROLLER GENERAL 171 


If this is true, the act of 1885 and the amendment made by the 
act of 1915, and the provision in the act of 1921 are unnecessary; and 
yet prior to 1885 no reimbursement was made on such a basis, and 
since 1885 reimbursement has been made only in accord with the 
cited acts. By the act of October 6, 1917, 40 Stat. 389, provision was 
made for reimbursing officers, enlisted men, and others in the Naval 
Service who may hereafter suffer loss of or damage to their personal 
property and effects in the Naval Service, among other conditions— 
where the private property so lost, destroyed, or damaged was shipped on board 


an unseaworthy vessel by order of an officer authorized to give such order or 
direct such shipment. 


General-average contribution is defined to be a contribution by 
all the parties to a sea adventure to make good the loss sustained by 
one of their number on account of sacrifices voluntarily made of part 
of the ship or cargo to save the residue and the lives of those on 
board from an impending peril, or for extraordinary expenses neces- 
sarily incurred by one or more of the parties for the general benefit 
of all the interests embarked in the enterprise. Star of Hope, 9 
Wall. 203, 228; The Emilia S. DePerez, 22 F. (2d) 585; Ralli v. 
Troop, 157 U. 8S. 386; Stevens & Benecke, Treatises on Average in 
Marine Insurance, page 60; Carver on Carriage of Goods by Sea, 
sections 361, 366; Parsons on Shipping and Admiralty, page 338; 
and Congdon on General Average, page 1. j 

Contribution in general average is made upon the principle derived 
from the ancient law of Rhodes, that what is given for the general 
benefit of all should be made good by the contribution of all in pro- 
portion to their interests. Det Forenede Dampskibs Selshab vy. In- 
surance Company of North America, 28 F, (2d) 449, affirmed C, C, A. 
81 F. (2d) 658, certiorari denied, 280 U. S. 571; McAndrews v. 
Thatcher, 3 Wall, 347; and Fowler v. Rathbones, 12 id, 102. 

The obligation to contribute in general average rests on the vessel, 
the cargo, the freight, and the owners of such interests. 58 C. J. 
622. “General average means that contribution to which the owners 
of the ship, cargo, and freight become liable among themselves, 
* * *% Lyon vy. Alvord, 18 Conn, 66, 74. The case of Backus v. 
Coyne, 35 Mich, 5, 7, quotes from Scaife v. Tobin, 3 B. & Ad. 523, 
that, “A consignee, who is the absolute owner of the goods, is liable 
to pay general average, because the law throws upon him that lia- 
bility. There is no other person to pay it. * * * There is no 
doubt that an absolute owner of goods is liable to pay general aver- 
age.” In the case of Hobson et al. v. Lord, 92 U. S. 397, 402, the 
court stated that— 

Expenses incurred of the character mentioned, or sacrifices made on account 
of all the associated interests by the owners of either, to save the adventure 
from a common peril, constitute the proper objects of general average; and the 


owners of the other interests are bound to make contribution for the same, in 
the proportion of the value of their several interests, * * *. 
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The court stated in Johnson & Higgins v. Charles F. Garrigues Co. 
et al., 30 F. (2d) 251, 253, that— 

Contribution in general average is required, where the ownership of the goods 
is established in a respondent, and, on tender at destination of the sound goods 
which have been saved, delivery is accepted. * * 

This case seems to be an application of the doctrine to an unusual, 
if not an extreme, case as the “owner” held liable purchased, after the 
damage to the vessel, the sound portion of the cargo, the court re- 
marking at page 252: 

* * * But this suit will lie in personam, resting upon proof that delivery 
was accepted by appellants May 7, 1920, of such part of the nitrate as was in 
sound condition, and, having accepted the benefits, with knowledge that the 
fire had occurred and that salvage claims and other general average expenses 
were incurred, there is an implied agreement to pay in contribution. United 
States v. Cornell Steamboat Co., 202 U. S. 184; 26 8. Ct. 648, 50 L. Ed. 987; The 
Davis, 10 Wall. 15, 19 L. Ed. 875; Maru Navigation Co. v. Societa Com. etc. 
(DC) 271 F. 97; Dupont De Nemours v. Vance, 19 How. 162, 15 L. Ed. 584. 

The text writers are of the same opinion on the subject, that the 
owner of property is liable in general average. See Parsons on Ship- 
ping and Admiralty, page 472, wherein it is stated that, “The owners 
of the property on which the contribution is properly assessed are 
liable for it in an action by the party by whom it is receivable.” 
Carver on Carriage of Goods by Sea, section 415, with respect to the 
matter of who is responsible to contribute in general average states 
that, “The principle is that those who have received benefit must 
contribute; each in proportion to the benefit he has received.” To the 
same effect is Congdon on General Average, page 153, wherein the 
statement is made that, “An owner of cargo is liable at common law, 
on an implied promise, for general average contribution, and the 
shipowner has a maritime lien on the cargo forsame * * *.” See 
also, The Emilia 8. De Perez, 22 F. (2d) 585, and cases therein cited. 

The right to, and liability for, general average contribution is 
entirely independent of the contract of carriage. Charter Shipping 
Co. v. Bowring, et al., 281 U. S. 515; The Lewis H. Goward, 34 F. 


(2d) 791; Swift & Co. v. Glasgow Steam Shipping Co. Ltd., et al., 


280 Fed. 910; Sonsmith v. The J. P. Donaldson, 21 id. 671 (reversed 
on other grounds, 167 U. S. 599); and The John Perkins, 13 F. Cas. 
No. 7,360. In the case of The Roanoke, 59 Fed. 161, the court stated 
that general average is aside from the contract relation for carriage, 
and quoted in connection therewith from Crooks v. Allan, 5 Q. B. 
Div. 88, 4 Asp. 216, and Schmidt v. Steamship Co. 45 Law J. Q. B. 
646, that, “The office of the bill of lading is to provide for the rights 
and liabilities of the parties in reference to the contract to carry, and 


is not concerned with liabilities to contribute in general average.” 


See, also, Carver on Carriage of Goods by Sea, section 364, and quota- 
tion therein from the court’s opinion in the case of Burton v. Eng- 
lish, 12 Q. B. D. 218, 220, that, “I do not think that it [the right to 
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contribution] forms any part of the contract to carry, and that it 
does not arise from any contract at all, but from the old Rhodian 
laws, and has become incorporated into the law of England as the 
law of the ocean.” 

The authorities cited above place the liability for contribution in 
general average on the owner of the property and hold that the obli- 
gation to contribute in general average is entirely independent of the 
contract of carriage. 

So that were the transaction between private individuals, an em- 
ployer agreeing to ship the effects of an employee to a distant place 
for the performance of services would be held liable only for the 
freight and the owner of the effects, the employee, would be liable to 
contribute in general average. The Court of Claims does not make 
plain how or why the rule is different if the Government is the em- 
ployer, the authority to pay the transportation charges is authorized 
by statute, and the selection of the route is required by regulation to 
be that costing the least in freight charges. 

The effects are the personal property of the officers, They are 
under no duty or obligation to turn them over to the Government for 
shipment. If they do so, from choice, to obtain the benefit of the 
Government paying the transportation costs, they do so subject to 
the statute and regulations governing the matter, of which they are 
chargeable with notice, and, therefore, assume any additional risk 
or hazards incident to the means of transportation required by the 
regulations. The Government would appear to be at most merely a 
bailee of the property for the benefit of the bailor, and, aside from 
statute, contractually liable only for the breach of an implied obli- 
gation to exercise ordinary care. Neither the statutes nor regula- 
tions purport to make the Government an insurer of such property 
voluntarily bailed to the Government for transportation for the bene- 
fit of the bailor. That such property may not legally be viewed as 
the property of the Government during transportation see Oregon- 
Washington Railroad & Navigation Company v. United States, 255 
U.S. 339, and United States v. Galveston, Harrisburg & San Antonio 
Railway Company, 279 U. 8. 401 holding the Government not en- 
titled to land grant reductions on shipment of officers’ effects and 
private mounts transported at Government expense because not the 
property of the United States. It seems clear, therefore, that the 
United States could not be held directly liable for general average on 
such shipments either under the contract of affreightment or on the 
theory that the Government is owner of the goods. Not being liable 
primarily, it is not clear how, in the absence of statute, the Govern- 
ment is liable over to the owner under the gratuitous bailment 
relationship. 
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The holding in the Hodges case being contrary to the uniform prac- 
tice from the beginning of the Government, known to and acquiesced 
in by the Congress; subjecting the Government without any change 
in the statutes to the payment of substantial amounts not heretofore 
paid; and being contrary to the holding of the Supreme Court and 
all Federal District and Circuit Courts of Appeals, that the owner 
of the property is liable to contribute in general average, this office 
directed disallowance in Faherty’s case. Until the matter has had 
further judicial consideration or there is legislation affirmatively 
authorizing such payments, this office may not construe appropria- 
tion acts authorizing the payment of transportation charges on the 
personal effects of officers, enlisted men, and employees on permanent 
change of station, as available to pay the obligation of the owner 
of the effects to contribute in general average. 


(A-96717) 


CONTRACTS—INCREASED COSTS—DEFAULTING CONTRACTOR—CON- 
TRACTOR’S LIABILITY FOR DELAYS CAUSED BY MARITIME STRIKE 





Where after failure to deliver supplies within the contract time the contractor 
was given additional time for delivery but advised that if the supplies 
were not furnished within a specified time purchase would be made else- 
where and contractor charged with the excess cost involved, the contractor 
may not be relieved of liability for excess cost occasioned by such pur- 
chase notwithstanding his allegation that default was occasioned by a 
maritime strike which held up delivery of the supplies ordered from a 
supplier at a point of considerable distance from the point of delivery and 
the contractor’s place of business, and the contract stipulation which pro- 
vided that excess costs should not be charged for delays due to “unfor- 
seeable causes beyond the control and without the fault or negligence of 
the contractor, * * *’; the bid not having indicated that delivery was 
to be made from the more distant point, by water or otherwise; the con- 
tract not requiring delivery of the product of a particular supplier; and 
the strike not having made performance impossible, delivery having been 
possible within the time required, even after the strike occurred, from 
other points and even from the supplier’s shipping point if shipped by rail. 


Acting Comptroller General Elliott to C. J. Zintheo, August 17, 1938: 

Your letter of May 24, 1938, requests review of settlement dated 
May 18, 1938, which disallowed your claim for remission of $6.84 de- 
ducted from moneys otherwise due you as excess costs incurred by the 
United States as a result of your default under an unnumbered con- 
tract dated October 15, 1936 (purchase order No. DSO-244), for de- 
livery of apricots to the War Department, Vancouver Barracks, 
Wash. 

The contract obligated you to deliver approximately 600 No. 10 
cans of apricots to Vancouver Barracks, Wash., as called for during 
the month of November 1936 for a price of $0.515 per can, less a 
discount of one-fourth of 1 percent for payment within 10 calendar 
days. By delivery order dated October 16, 1936, you were directed to 
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deliver the apricots November 5, 1936. The contract provided, also, 
that in the event of delay in delivery the Government could ter- 
minate your right to proceed and purchase the goods elsewhere, 
charging you with the amount of any excess costs incurred, except 
that you were not to be charged with excess costs for delay in de- 
livery due to— 

unforeseeable causes beyond the control and without the fault or negligence of 
the contractor, including, but not restricted to, acts of God or of the public 
enemy, acts of the Government, fires, floods, epidemics, quarantine restrictions, 
strikes, freight embargoes, and unusually severe weather, but not including 
delays caused by subcontractors. 

The record shows that delivery was not made on November 5, 1936, 
as required; that you were informed on that date that unless de- 
livery was made by noon, November 9, 1936, purchase of the apricots 
would be made from another source and you would be charged any 
excess costs occasioned thereby; and that on November 12, 1936, be- 
-ause of your continued failure to deliver the apricots, the Govern- 
ment obtained them from another source at an excess cost of $6.84. 
This sum was collected by set-off against amounts otherwise due you. 

You now urge that the contract relieves you from liability for the 
excess costs because the failure to deliver within the required time 
was due to a maritime strike. It appears that you placed an order 
with Hunt Bros. Packing Co., San Francisco, Calif., for delivery 
of the apricots; that said company delivered the apricots to a steam- 
ship company on October 27, 1936; and that due to a maritime strike 
becoming effective at midnight, October 29, 1936, the goods were not 
delivered at destination. 

The order for delivery was sent to you at Seattle, Wash., and di- 
rected delivery at Vancouver Barracks, Wash., and there was noth- 
ing in your bid indicating that you intended to make delivery from 
San Francisco, Calif., by water or otherwise. It was your duty to 
make delivery by November 5, 1936, unless you were prevented from 
doing so by certain unavoidable occurrences. Obviously, delivery 
could have been effected within the time required notwithstanding 
the strike. There was no requirement in the contract that you de- 
liver the particular apricots you purchased from Hunt Bros. Packing 
Co., and which became tied up in the strike. Even after the strike 
occurred on October 29, 1936, you could have effected delivery of 
other apricots from San Francisco by rail in time to have avoided 
default under your contract. Also, you could have effected delivery 
as required under your contract by purchasing apricots for delivery 
to Vancouver Barracks, Wash., from Seattle, Wash.; Portland, Oreg. ; 
or elsewhere, and thus have obviated the necessity for the purchase 
by the Government against your account. While the strike may have 
made performance under your contract less profitable it did not 
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make performance impossible. See in this connection 16 Comp. Gen. 
983. 


Accordingly, the settlement disallowing your claim must be and 
is sustained. 


(A-96779) 


SALES—MISTAKES—BIDS—MISDESCRIPTION OF GOVERNMENT 
ARTICLES 


Where the invitation for bids on surplus Government property clearly stated 
that the material was offered for sale “as is, if is, and where is, without 
recourse”; that the description furnished was based on best available 
information; and that failure to inspect the property offered would not 
constitute a claim for adjustment, the lone bidder, as to certain of the 
articles involved, may not be relieved from its accepted bid, and refund 
made of the purchase price, on the basis of misdescription of the articles 
offered, such error as was made by the bidder having been due solely to its 
failure to inspect the articles and its complete reliance on the administra- 
tive description, and the bid having been submitted on the basis of a 
waiver of “any claim for adjustment on account of not having inspected 
the material.” 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
August 17, 1938: 


There has been received your letter of July 27, 1938, as follows: 


On March 25, 1938, the Veterans’ Administration Facility at Sunmount, 
New York, circulated invitations to bid on certain property which is surplus 
to the needs of the Veterans’ Administration, bids to be opened on April 8, 
1938. Among other items of property there were offered for sale (item 4) 1 ea. 
engine, dental, electric, bracket type, 8. S. White No. 10717, and (item 7) 1 ea. 
pedestal, dental unit, Ritter, controller box and cords, mah. finish, 110-volt, 
60-cycle A. C. 

There is attached hereto a sample form of the proposal listing the property 
offered for sale, also letters from the Rubinstein Dental Equipment Company, 
141-147 Fifth Avenue, New York, N. Y., dated May 19, 1938, and the facility at 
Sunmount, N. Y., dated May 27 and June 21, 1938, all of which are self- 
explanatory, with the request that the file be returned after same has served 
its purpose. 

The invitation to bid clearly indicated that “material listed is offered for 
sale ‘as is, if is, and where is,’ without recourse, and description furnished 
is based on best available information. Full opportunity for actual inspection 
of the material listed will be offered and bidders are expected to make physical 
inspection of the material desired before submitting bids. Failure to inspect 
will not constitute claim for adjustment.” It is evident that the bidder failed 
to inspect the property on which he bid. Our facility erred in describing the 
property, as indicated in their letter of June 21, 1938. 

Your decision is requested as to whether or not the Veterans’ Administration 
may disregard the bid submitted by the Rubinstein Dental Equipment Com- 
pany and return their check in the amount of $87.50, or whether their check 
—— be retained and the bidder required to remove the property on which 

e bid. 


The letter of May 19, 1938, from the bidder is as follows: 


On March 25, 1938, we received a circular from Sunmount offering for sale, 
amongst other things, the following two items: 


Item #4—1 ea. engine, dental, electric, bracket type, 8S. 8S. White #10717. 
Item #7—1 ea. pedestal, dental unit, Ritter, controller box and cords, 
mah. finish—110-volt, 60-cycle A. C. 


We took it for granted that your description to each of the above mentioned 
items was accurate and drawn up by a professional. We therefore, from 
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our knowledge and 30 years experience in the line, submitted our bid for 
$87.50, which was accepted by your department. 

On May 10th our Mr. Rubinstein visited Sunmount with the object of 
picking up these two items but to his amazement he found two items not in 
accordance with the description of your offer. 


On item #4 instead of being an S. S. White engine it was an electro dental 
engine. 


On item #7 instead of being a unit was just an ordinary stand which can 


be used for any engine. A unit should consist of a cuspidor, bracket and table, 
and an engine with controller. 


Mr. Rubinstein did not pick these items up as they are of no value to us. 


We therefore ask you to kindly refund to us the full amount of $87.50. 
The combined value of items 4 and #7 is $10.00. 


With reference to the bidder’s contentions, the manager of the 
Veterans’ Administration Facility, in letter dated May 27, 1938, 
stated : 


We believe that the description used in our circular advertisement covering 
the two items in question was not misleading. Item #4 covers the engine, 
dental, electric, bracket type, 8S. S. White #10717, and you will note that we 
stated, under the conditions column, that the engine was incomplete, for 
which the Rubinstein Dental Equipment Company bid $10.00. 

Item #7 covers the pedestal, dental unit, Ritter, controller box and cords, 
mahogany finish, 110-volt, 60-cycle, A. C., and the condition, as described on 
our circular, was “Used, but serviceable.” It will be noted that the description 
used did not cover a complete dental unit, and we believe that if the bid 
was given intelligent consideration that the above firm could not misconstrue 
the description, as it stated specifically that the item is a “pedestal” and not 
a “dental unit.” Bid received was $77.50. 


On the second page of our advertisement, your attention is called to para- 
graph #1, which reads as follows: 

“Full opportunity for actual inspection of the material listed will be offered 
and bidders are expected to make physical inspection of the material desired 


before submitting bids. Failure to inspect will not constitute claim for 
adjustment.” 


and also to paragraph #7, which reads as follows: 

“Having carefully examined and considered the foregoing terms of sale, 
I (we) hereby offer the price set opposite the lots (and/or) items desired 
and specifically waive any claim for adjustment on account of not having 
inspected the material.” 

The Veterans’ Administration Facility gave no guarantee that the 
description of the property contained in the invitation was accurate 
and correct, but stated that it was based on the “best available in- 
formation.” It further offered full opportunity for an inspection 
of the property so offered in order that the bidder might know upon 
what the bid was submitted and advised the bidders that its failure 
to inspect would not constitute a claim for adjustment. 

Such error as may have been made in the bid—which was the 
only bid received on the two items involved—was due solely to the 
failure of the bidder to inspect the articles offered; and in submitting 
its bid the bidder specifically waived “any claim for adjustment on 
account of not having inspected the material.” Consequently, there 
is no legal basis to relieve the Rubinstein Dental Equipment Co. 
from its accepted bid. See 16 Comp. Gen. 596; 17 id. 601; id. 662, 
and cases cited therein. 

The papers are returned. 
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(A-96906) 


PROJECTS—RECLAMATION—-R EQUIREMENT FOR FUNDS FROM 
SOURCES OTHER THAN RECLAMATION FUNDS PRIOR TO INSTITU- 
TION OF PROJECTS—AVAILABILITY OF 1938 APPROPRIATED RELIEF 
OR PUBLIC WORKS FUNDS 


The requirement of the act of August 2, 1937, as amended by act of April 9, 
1938, 52 Stat. 211, regarding the construction of a Federal reclamation 
project for the irrigation of the lands of the Arch Hurley Conservancy 
District in New Mexico, that the project may be found to be financially 
feasible if the amount of money to be expended from the reclamation fund, 
plus the amount of money which has been made available from other 
sources for the estimated period of construction, equals the estimated cost of 
construction, is not met by an arrangement proposing to make available 
from emergency relief funds the amount of money needed from sources 
other than the reclamation fund, any allotment of funds from the Works 
Progress Administration under subsection (1) (d) (2) of the Emergency 
Relief Appropriation Act of 1938, being available only to include June 30, 
1989, and any further allotment under that section for the completion of 
the project within the required time being dependent upon whether future 
relief appropriations are made by the Congress, but funds appropriated 
under section 201 (a) of the latter act being available for allotments to 
finance Federal projects provided the project is commenced prior to Janu- 
ary 1, 1939, and can be substantially completed prior to June 30, 1940, such 
Public Works funds as necessary to meet the requirement may be allotted 
for that purpose, the provisions of section 201 (h) which prohibit the 
undertaking of any Federal project prior to the irrevocable setting aside 
of sufficient funds for its completion being for application to funds appro- 
priated under the title in which the subsection appears and not where the 
funds for completion are to be appropriated from the reclamation fund as 
in the present case. 


Acting Comptroller General Elliott to the Secretary of the Interior, August 
17, 1938: 


Your letter of July 29, 1938, is as follows: 


Your decision is requested upon certain questions which have arisen in con- 
nection with a proposed Federal reclamation project to furnish a water supply 
for the lands of the Arch Hurley Conservancy District in New Mexico. The 
Act of August 2, 1937 (50 Stat. 557), as amended by the Act of April 9, 1938 
(Pub., No. 477, 75th Cong., 52 Stat. 211), authorizing the construction of this 
project, reads in part as follows: ; 

“That the Secretary of the Interior is hereby authorized to construct a Fed- 
eral reclamation project for the irrigation of the lands of the Arch Hurley 
Conservancy District in New Mexico under the Federal reclamation laws: Pro- 
vided, That construction work is not to be initiated on said irrigation project 
until (a) the project shall have been found to be feasible under subsection B 
of section 4 of the Act of December 5, 1924 (43 Stat. 702), but the project may 
be found to be financially feasible if the Secretary of the Interior finds that 
the amount to be expended from the reclamation fund van be repaid by the 
District, and further that the amount of money to be expended from the recla- 
mation fund, plus the amount of money which has been made available from 
other sources (for the estimated period of construction), equals the estimated 
cost of construction: (b) a contract shall have been executed with an irriga- 
tion or conservation district embracing the land to be irrigated under said 
project, which contract shall obligate the contracting district to repay the cost 
of construction of said project met by expenditure of moneys from the reclama- 
tion fund in forty equal annual installments, without interest; * * *.’ 

The item appropriating out of the reclamation fund monies for this project 
appears in the Second Deficiency Appropriation Act, fiscal year 1938 (Pub., No. 
723, 7ith Cong.) as follows: 

“Tucumcari project, New Mexico: For construction of a project for the frri- 
gation of the lands of the Arch Hurley Conservancy District in New Mexico 
as authorized by the Act of August 2, 1987 (50 Stat. 557), as amended by the 
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Act of April 9, 1988 (Public, Numbered 477, Seventy-fifth Congress, third ses- 
sion), $250,000 :” 

It is estimated by the Bureau of Reclamation that the construction cost of the 
project will be $8,308,000; and it has been determined that that portion of the 
construction cost of the project which can be repaid by the District, and which 
under the enabling legislation may therefore be expended from the reclamation 
fund, is $5,808,000. It has also been determined that, assuming the require- 
ments of the enabling legislation are met within a reasonable time, construction 
of the project can be commenced prior to January 1, 1939, and the completion 
of the construction can be substantially accomplished prior to June 30, 1940. 

The suggestion has been advanced that such portion of the estimated cost of 
construction of the project as will not be paid from the reclamation fund might 
be obtained from the Works Progress Administration under subsection (1) (d) 
(2) of Section 1 of the Emergency Relief Appropriation Act of 1938. With ref- 
erence to this suggestion, I have received a letter dated June 28, 1938, from Mr. 
Aubrey Williams, Deputy Administrator, Works Progress Administration, the 
pertinent portion of which is as follows: 

“This Administration has been informed that in order that this project shall 
be considered financially feasible, it is necessary that approximately $2,500,000 
of the total estimated cost shall be in non-reimbursable funds. It is also under- 
stood that the total time for the construction of the project will be two years 
or more, and that while the amount of non-reimbursable funds in the form of 
wages for relief labor that would be expended during the fiscal year 1939 is not 
yet definitely determined, it will be considerably less than this figure. 

“Ample relief labor is available in the area adjacent to the Tucumcari project 
to carry on the work which this type of labor can perform. However, since the 
current appropriation for the Works Progress Administration is on a fiscal year 
basis and the funds now available can be expended only until June 30, 1939, a 
commitment as to the participation of the Works Progress Administration in 
this project can be made only on the following conditions: 

“(a) That during the fiscal year 1939 the Works Progress Administration will 
furnish the amount of relief labor that can be efficiently used on the work and 
pay the wages thereof. 

“(b) That, provided appropriations for subsequent fiscal years are made for 
the Works Progress Administration and that the provisions of the Appropriation 
Acts are such as to render it possible to use relief labor on this project, the 
Works Progress Administration will continue to provide relief labor and pay 
the wages thereof up to a cumulative total of at least $2,500,000.” 

The question arises whether this commitment by the Works Progress Admin- 
istration may be considered to satisfy the requirement of the Act quoted above 
that “the project may be found to be financially feasible if the Secretary of the 
Interior finds that * * * the amount of money to be expended from the 
reclamation fund, plus the amount of money which has been made available 
from other sources (for the estimated period of construction), equals the esti- 
mated cost of construction.” Your decision on this question will be appreciated. 

It has been suggested as an alternative method of financing such portion of 
the estimated cost of construction of the project as will not be paid from the 
reclamation fund, that an allotment therefor in the amount of $2,500,000 might 
be made to the Bureau of Reclamation by the Public Works Administration 
under subsection (c) (1) of Section 201 of the Public Works Administration 
Appropriation Act of 1938, inasmuch as the requirement of that subsection “be 
authorized by law” is met by the authorizing legislation quoted at the beginning 
of this letter. However, in connection with this suggestion, reference has been 
made to subsection (h) of Section 201 of the Public Works Administration Ap- 
propriation Act of 1938, which reads in part as follows: 

“No Federal construction project, except flood control and water conservation 
or utilization projects now under actual construction, shall be undertaken or 
prosecuted under the appropriation in this title unless and until there shall 
have been allocated and irrevocably set aside Federal funds sufficient for its 
completion; * * *,” 

The argument has been made that the project is not eligible for a P. W. A. 
allotment under this requirement because the appropriation from the reclama- 
tion fund under the Second Deficiency Appropriation Act, fiscal year 1938, does 
not equal the total amount to be provided out of the reclamation fund for the 
construction cost of the project. 

It is believed, however, that this argument 1s based on an incorrect interpreta- 
tion of subsection (h) of Section 201. The requirement of that subsection is 
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that no Federal construction project, with certain exceptions, shall be under- 
taken unless and until there shall have been “allocated and irrevocably set 
aside” Federal funds sufficient for its completion. It must be kept in mind 
that the project is eligible for a P. W. A. allotment, under subsection (c) (1) 
of Section 201 only if it is authorized by law. Consequently the authorizing 
legislation will determine the extent to which the project is eligible for an allot- 
ment. Under the authorizing legislation in the instant case, construction of the 
project under the reclamation law is required. Section 16 of the Act of August 
13, 1914 (88 Stat. 690), provides as follows: 

“That from and after July first, nineteen hundred and fifteen, expenditures 
shall not be made for carrying out the purposes of the reclamation law except 
out of appropriations made annually by Congress therefor, and the Secretary of 
the Interior shall, for the fiscal year nineteen hundred and sixteen, and annually 
thereafter, in the regular Book of Estimates, submit to Congress estimates of 
the amount of money necessary to be expended for carrying out any or all of the 
purposes authorized by the reclamation law, including the extension and com- 
pletion of existing projects and units thereof and the construction of new 
projects. The annual appropriations made hereunder by Congress for such 
purposes shall be paid out of the reclamation fund provided for by the reclama- 
tion law.” 

There is no requirement in the reclamation law that the total estimated cost 
of a reclamation project shail be provided for by one appropriation. It follows 
therefore that, considering the provisions of the authorizing legislation, which 
are incorporated in the act by subsection (c) (1) of Section 201, the require- 
ment of subsection (h) of Section 201 may be satisfied by an allotment of the 
whole of that portion of the construction cost of the project which will not be 
paid from the reclamation fund. 

This conclusion is supported by consideration of the grammatical meaning of 
the requirement that Federal funds be “allocated and irrevocably set aside,” an 
expression which has reference to the ear-marking under executive authority of 
a portion of an appropriation for general purposes, such as an appropriation of 
work relief or public works, to be applied to a specific undertaking. It is not 
an expression which, as far as I am informed, has ever been used with reference 
to appropriations from the reclamation fund made by the Congress for specific 
reclamation projects. Furthermore, this conclusion is entirely consistent with 
the legislation specifically authorizing the construction of the project, by which 
the Congress clearly intended and provided that the project could be undertaken 
when that part of the estimated cost thereof to be reimbursable under the recla- 
mation law had been supplemented by an amount of nonreimbursable funds 
sufficient for the completion of the project. 

In view of the requirements of subsection (b) of Section 201 of the Public 
Works Administration Appropriation Act of 1988, with respect to the determina- 
tion of the commencement and completion dates for construction of projects, 
your prompt decision as to whether a P. W. A. allotment may be made in aid of 
the Tucumcari reclamation project will be appreciated. 


In view of the fact that an allotment of funds from the Works 
Progress Administration under subsection (1) (d) (2) of the Emer- 
gency Relief Appropriation Act of 1938 would not be available after 
June 30, 1939, and any further allotment under that section would be 
dependent upon whether future relief appropriations are made by the 
Congress, any agreement on the part of the Works Progress Admin- 
istrator to make further allotments, if and when further appropria- 
tions are made, would not satisfy the requirement of the provisions 
of the act authorizing the construction of the Arch Hurley project, 
as to availability of funds from sources other than the reclamation 
fund. 

Under section 201 (a), however, the funds appropriated by that 
section are made available until June 30, 1940, for the purpose, among 
others, of making allotments to finance Federal projects, with pro- 
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vision in subsection (b) that no funds shall be allotted for any 
project which in the determination of the Public Works Adminis- 
trator cannot be commenced prior to January 1, 1939, or the comple- 
tion of which cannot be substantially accomplished prior to June 30, 
1940. The provision in section 201 (h) that no Federal project shall 
be undertaken until there shall have been allocated and irrevocably 
set aside sufficient funds for its completion appears to have particular 
reference to projects which are to be financed to completion with funds 
appropriated under the title in which the subsection appears, and is 
not necessarily for application where the funds for completion are 
to be appropriated from the reclamation fund as in the present case, 
except insofar as concerns the setting aside of the amount of the 
proposed allotment from Public Works funds. 

Accordingly, I have to advise that if in the determination of the 
Public Works Administrator there may be compliance with the law 
relating to dates of commencement and completion with respect to 
the construction of the Arch Hurley project, there appears no legal 
objection to allotting Public Works funds as proposed. 


(A-80697) 


CONTRACTS—INCREASED COSTS—EXTRA WORK—REJECTED CLAIM 
NOT REASSERTED UNTIL AFTER CONTRACT COMPLETION AND UN- 
QUALIFIED ACCEPTANCE OF FINAL PAYMENT 


A claim for additional compensation on the ground that the material encountered 
in a certain area of the contract site was different from that indicated by 
the specifications, in connection with which the contracting officer, at the 
time, and his superior officer, upon appeal, had found that the contractor's 
contentions were unsubstantiated, may not be allowed where not again 
asserted until after completion of the work and acceptance by the con- 
tractor of final payment as correct and just without entry of any protest 
so far as concerns the composition of materials encountered and without 
reservation of right to reassert the claim, notwithstanding the finding of 
another administrative officer subsequent to the reasserted claim, and 
followed by his superior officers, that removal of the layer of material in 
question cost more than could have been anticipated, particularly since 
the contracting officer in reporting on the subsequent claim reasserted that 
the conditions encountered were but such as the contractor had every reason 
to expect from the data furnished him. 


Acting Comptroller General Elliott to G. L. Tarlton, August 18, 1938: 

There is before this office for consideration your request filed for 
review of settlement dated March 18, 1937, which disallowed your 
claim for $45,000 additional compensation in connection with con- 
struction of lock No. 1, Barren River, Greencastle, Ky. (contract 
W-559-eng-3002, dated February 15, 1933). 

Your claim is based on the contention that the earth excavated by 
you was not of the same composition as described in the plans and 
specifications but was in large part of a kind and variety more 
difficult to remove, thus necessitating extra work and time in accom- 
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plishing the contract purpose. As to every item of your claim— 
except an item of $1,800 for alleged extra work in removing a layer 
of sand and gravel said to have been encountered at about elevation 
390—the contracting officer, the division engineer, the chief of engi- 
neers, and the Secretary of War are shown as unanimously in agree- 
ment that the material encountered was not essentially different from 
that to be expected. It appears clear, therefore, that all items of 
your claim (except the one of $1,800) are controlled by article 15 
of the contract which provided that findings made by the contract- 
ing officer and approved by the head of the department relative to 
disputed questions of fact should be final and conclusive upon the 
parties to the contract. Accordingly, disallowance of these items 
must be, and is, sustained. 

With respect to the item of $1,800 the following appear to be the 
facts : 

On July 8, 1933, formal application was made by you for additional 
compensation on the ground that material encountered in a certain 
area of the contract site was different from that indicated by the 
specifications. The contracting officer found against your contentions 
und upon appeal to the Chief of Engineers his finding was sustained 
on September 12, 1933. 

On April 6, 1934, you submitted another claiza for additional com- 
pensation again contending that the material encountered in the 
upper approach to the lock differed from that indicated by the speci- 
fications. The contracting officer states in report of December 24, 
1935, that “The area affected by the new claim is included within 
the area affected by the original claim.” Thus, it appears that this 
second claim related to the same general area as the first but is re- 
stricted to the upper approach. In the case of this second claim the 
contracting officer also found against your contention, and upon 
appeal his decision was affirmed by the chief of engineers. The 
Assistant Secretary of War approved this adverse finding on July 
13 or 14, 1934. In the meantime, the lock had been completed on May 
23, 1934, and check No. 43592, dated June 6, 1934, was issued in final 
payment under the contract. So far as the record shows, this amount 
was accepted by you as correct and just and without entry of any 
protest so far as concerns the composition of materials encountered. 

Your claim of April 6, 1934, relating to the upper approach to the 
lock, was then pending but the item of $1,800 here under considera- 
tion was not a part of that claim; it involved a layer of asserted hard 
material encountered in the lower approach. The division engineer 
reported March 27, 1936: 

* * * ‘The contractor was questioned regarding this materixul in this office 
and he stated that the layer was from 1 to 3 inches thick and was found only 


in the lower approach and the area occupied by the main portion of the lock, 
but was not encountered in the upper approach area. * * 
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The item of $1,800, therefore, presumably constituted a part of 
your earlier claim of July 8, 1933, which, as previously noted, had 
been disapproved by the contracting officer and his action affirmed by 
the Chief of Engineers several months before (September 12, 1933). 
In accepting payment on the check of June 6, 1934, you indicated no 
intention and reserved no right to file a claim for this item of $1,800 
embraced in your earlier claim which then had for nearly ten months 
been settled. 

The Court of Claims stated in Poole Engineering Co. v. United 
States, 57 Ct. Cls. 232, 234: 

When a contract has been performed and a stipulated consideration has been 
paid the general presumption is that the transaction is a closed one. If there 
be claims on the part of the Government which should limit the amount of a 
stipulated payment necessary to close the transaction they sre asserted, and, 
generally speaking, are deducted if they are known at the time. If there are 
claims on the part of the contractor which affect the amount due and payable 
to him under the terms of the contract, or for an alleged breach of it, they 
should be asserted at or before the time a settlement is made. The Government 
is entitled to know, when it makes what it believes to be a final payment on 
its contract, what claims a contractor intends to assert against it on accvunt of 


the contract. It is its right to know whether the supposed final payment is in 
fact final and conclusive. * * * 


See, also, Early & Daniel Co. v. United States, 271 U. S. 140; 
Francis v. United States, 96 U. S. 354. 
It is stated in the letter of July 1, 1937, filed by your attorney that 


“the contracting officer has found as a fact that the layer of cemented 
material consisting of a thousand cubic yards, hereinbefore referred 
to, cost the contractor to remove $1,800.00 in excess of the contract 


price.” The records of this office fail to indicate that the contracting 


officer ever found as a fact that this material cost you $1,800 to 
remove, over and above the contract price. On the contrary, it ap- 
pears that when your request of July 17, 1935, for review of your 
claims was received by the Chief of Engineers he directed that the 
contracting officer (who had previously found no amount of your 
claim proper for allowance) go into the matter again and prepare 
a report “fully responsive to each and every allegation set forth in 
the claim.” The contracting officer reported on December 24, 1935, 
that “I feel confident that the material encountered by the contractor 
on this contract was exactly what he had every reason to expect from 
the data furnished him.” With specific reference to the item of 
your claim now under consideration he stated: “At the time this 
material was encountered by the dredge the contractor’s Superin- 
tendent, Mr. J. J. Gilmore, stated, that he did not think it was in a 
large enough quantity to matter. The material broke up readily and 
caused very little, if any, damage to the dredge.” So far as the 
records of this office disclose, these quoted statements represent the 
most recent statement of the contracting officer’s view of this matter, 
161412——-39-———-14 
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The division engineer at Cincinnati in his report of March 27, 1936, 
did reach the conclusion that removal of the layer of material in 
question cost more than could have been anticipated and that an 
additional payment of $1,800 would be justified. This finding was 
followed by the Chief of Engineers in his indorsement of June 5, 1936, 
and by the Secretary of War in letter to this office of November 5, 
1937. But as previously noted, this item of your claim apparently 
was not open for reconsideration after your acceptance of final pay- 
ment without indication of any intention to request further action 
thereon. See Louisville & Nashville R. R. v. United States, 267 U.S. 
395, 401-402. As stated by the Court of Claims in the above cited 
case of Poole Engineering Co. v. United States: 

* * * Tt has been frequently said that if a party keeps silent when he 
ought to speak he will not be heard thereafter to speak when he ought to 
remain silent. * * * 

Under all the facts and circumstances of this case it must be held 
that disallowance of your claim for additional compensation under 
contract No. W-559-eng-3002, dated February 15, 1933, was proper 
and accordingly it must be, and is, hereby sustained 


(A—86496) 


CONTRACTS—DAMAGES—LIQUIDATED—UNCONTEMPLATED WEATHER 
CONDITIONS—CONTRACTOR’S LIABILITY NOTWITHSTANDING GOV- 
ERNMENT DELAY BEYOND EXPECTED CONTRACT COMMENCEMENT 
PERIOD 


Amount deducted as liquidated damages for delay in making alterations and 
repairs to a lightship may not be remitted because of the Government's 
failure to deliver the vessel until later in the year when less favorable 
weather conditions prevailed than if delivery had been made as expected by 
the contractor because the invitation for bids indicated possible delivery 
“about four weeks after bids have been opened,” the less favorable weather 
conditions not being for consideration as “unusually severe weather” within 
the contract liquidated damage provision merely because of the delay in 
delivery ; the weather encountered in performance of the contract not having 
been unusually severe for that period of the year; the invitation for bids 
delivery stipulation being but an expectation and not a guarantee; the bid 
not having been qualified as to make it contingent on delivery within that 
time; the expected delivery period having expired at the time of execution 
of the contract without protest; and the contractor having voiced no objec- 
tion at the time of delivery. 


sates | Comptroller General Elliott te East Coast Shipyards, Inc., August 18, 
1 : 


Your letter of June 7, 1938, requests review of settlement No. 
0449294, dated June 15, 1937, which disallowed your claim for remis- 
sion of $1,204.80 deducted as liquidated damages from the amount 
otherwise due you under contract No. C8a—4307, dated September 25, 
1936, for making alterations and repairs to lightship No. 87 for the 
Department of Commerce. 
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Under the terms of the contract you agreed, for the consideration 
specified therein, to make certain repairs and alterations to lightship 
No. 87, within 60 calendar days after the date of receipt of the vessel. 
The contract provided that in the event of delay in completing the 
work, liquidated damages would be assessed at the rate of $37.65 per 
day, unless the delay was due to certain excusable causes, including 
acts of the Government and unusually severe weather, as specified 
under article 9. 

The vessel was delivered to you on November 6, 1936, thereby estab- 
lishing the due date for completion of the work as January 5, 1937. 
The record shows that the work was not completed until February 6, 
1937, after a delay of 32 days. You have been paid the agreed contract 
price less liquidated damages for 32 days’ delay at $37.65 per day, a 
total of $1,204.80. 

The schedule accompanying the Government’s invitation to bid 
informed prospective bidders that— 


It is expected that the order to proceed with the work will be issued about 

four weeks after bids have been opened. 
The bids were opened on August 17, 1936, but the vessel was not 
delivered to you until November 6, 1936, or approximately 1114 
weeks thereafter. It is your contention that this delay in delivering 
the vessel to you relieves you from the assessment of liquidated 
damages, it being claimed by you that such action on the part of 
the Government made it necessary for you to perform the contract 
during the winter months, under adverse weather conditions which 
delayed the work, whereas you had contemplated performing the 
contract during the months of September and October 1936, when 
more favorable weather conditions prevailed. In support of your 
contention there have been furnished certain climatological data 
covering the fall and winter of 1936-37 and you urge that no liqui- 
dated damages should be assessed for days on which the weather 
was unusually severe, in accordance with article 9 of the contract, 
your contention being that the term “unusually severe weather” as 
used in the contract means, under the circumstances, “any day when 
the weather was more cold or wet than would have been experienced 
if the vessel had been received” within 4 weeks after the date of 
opening of the bids. 

At the time bids were solicited tne Government anticipated that 
it would be in a position to deliver the vessel to the successful bidder 
within 4 weeks after bids were opened and prospective bidders were 
so notified. But the Government’s statement was one of expectation 
and was not an absolute promise. There was no guarantee that the 
vessel would be delivered within 4 weeks and you did not qualify 
your bid so as to make it contingent on delivery of the vessel within 
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that period of time. Furthermore, the contract was executed by 
you, without protest, on September 25, 1936, although the 4 weeks’ 
period then had expired and the vessel had not been turned over to 
you. Also, you did not object to the delay when the vessel was 
delivered to you on November 6, 1936—or at any time prior thereto— 
but on the contrary, it appears you immediately began performance 
of the contract. At that time the period during which you state 
you contemplated performing the contract had passed and yet you 
voiced no objection to performance of the contract. Under the cir- 
cumstances your action in executing the contract and proceeding 
with performance thereunder was clearly a waiver of any right 
you might otherwise have had because of the failure of the Govern- 
ment promptly to deliver the vessel to you. 

As the weather conditions you encountered in the performance of 
the contract were not unusually severe for that period of the year, 
in the locality in which the work was performed, delays which may 
have been occasioned thereby are not excusable under the contract ; 
and since it does not appear that the delays are otherwise excusable, 
there is no authority for remission of the liquidated damages which 
legally accrued to the United States under the contract terms because 
of your inexcused delay in completing performance thereof. 

Accordingly, the settlement of June 15, 1937, must be and is 
sustained. 


(A-97193) 


HOLIDAY COMPENSATION—PER DIEM, ETC. EMPLOYEES—PUBLIC 
RESOLUTION NO. 127—PERFORMANCE OR NONPERFORMANCE OF 
WORK AND HOLIDAYS WITHIN LEAVES OF ABSENCE, FORTY-HOUR 

WORK WEEK, ETC, 


In view of Public Resolution No. 127, approved June 29, 1938, 52 Stat. 1246, 
regular per diem, per hour, and piece-work employees are entitled only to 
their regular pay, and not additional gratuity holiday pay, for holidays on 
which no work is performed, and then only if and when they “are relieved 
or prevented from working solely because of the occurrence of” the holiday, 
and, therefore, they are not entitled to pay for the holiday as such if they 
are relieved or prevented from working because the holiday occurs on a 
five-lay week non-work day, or within a period of furlough or leave of 
absence, or to additional holiday gratuity pay if required to work on a 
holiday whether the holiday occurs within or without their regular tour 
of duty, but for work on the holiday occurring outside the regular tour of 
duty overtime pay under administrative regulations at a rate not less than 
one and one-half times their regular pay is payable under section 23 of the 
act of March 28, 1934, 48 Stat. 522, provided 40 hours’ work has already 
been performed during that week. 


Acting Comptroller General Elliott to the Secretary of War, August 19, 1938: 
Your letter of August 9, 1938, is as follows: 


Prior to June 29, 1938, holidays were allowed employees of the Government 
paid on a per diem basis, or at hourly rates, under the following quoted provi- 
sion of law (U.S. C., title 5, sec. 86): 

“The employees of the Navy Yard, Government Printing Office, Bureau of 
Printing and BEngraving, and all other per diem employees of the Government 
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on duty at Washington or elsewhere in the United States shall be allowed the 
following holidays, to wit: The 1st day of January, the 22nd day of February, 
the day of each year which is celebrated as “Memorial” or “Decoration” day, 
the 4th of July, the 25th day of December, and such days as may be designated 
by the President as days for national Thanksgiving, and shall receive the same 
pay as on other days. (January 6, 1885, No. 5, 23 Stat. 516; February 23, 1887, 
No. 6, 24 Stat. 644).” 

The language of Public Resolution No. 127, 75th Congress, approved June 29, 
1988, is as follows: 

“Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That hereafter whenever regular employees 
of the Federal Government whose compensation is fixed at a rate per day, per 
hour, or on a piece-work basis are relieved or prevented from working solely 
because of the occurrence of a holiday such as New Year’s Day, Washington's 
Birthday, Memorial Day, Fourth of July, Labor Day, Thanksgiving Day, Christ- 
mas Day, or any other day declared a holiday by Federal statute or Executive 
Order, or any day on which the departments and establishments of the Govern- 
ment are closed by Executive Order, they shall receive the same pay for such 
days as for other days on which an ordinary day’s work is performed. 

“Sec, 2. The joint resolution of January 6, 1885 (U.S. C., title 5, sec. 86), and 
all other laws inconsistent or in conflict with the provisions of this Act are 
hereby repealed to the extent of such inconsistency or conflict.” 

This office has compared the language of the Resolution quoted in the 
preceding paragraph with the language of the Act of January 6, 1885, and 
of the Act of February 23, 1887, to determine whether any change in the 
practice of the Engineer Department with respect to the allowance of national 
holidays to per diem employees, or employees paid at hourly rates, is required. 
It is noted that while the Act of January 6, 1885, and that of February 23, 
1887, directed that holidays named therein be granted per diem employees 
and directed that they receive the same pay for such holidays as on other 
days, the Resolution No. 127, 75th Congress, provides merely that in the 
event the employees of the class under discussion are relieved or prevented 
from working on one of the days referred to in the legislation solely because 
of the occurrence of a holiday on that day, they shall receive the same pay 
as for other days. The difference is considered significant for the reason 
that the phrasing of the act of January 6, 1885, and of the other legislation 
referred to above, has been understood as requiring that all per diem employees 
must be allowed the holidays enumerated in the legislation and that they 
receive one day’s pay for each such holiday. It has been understood further 
that in the event emergency has required that any such employee render 
actual service on the holiday, the employee shall receive an additional day's 
pay for such work, or two days’ pay for the holiday. This understanding is 
in accordance with decision of the Comptroller of the Treasury dated October 
16, 1918, XX C. D., 219, and other decisions. 

It appears possible that under the language of Public Resolution No. 127, 
75th Congress, per diem employees, or employees paid on an hourly or piece 
work basis, may receive only one day’s pay for a holiday, whether or not 
they actually render service on that day. A ruling is requested as to whether 
this interpretation is correct, or whether the department may continue the 
practice in force in the past of granting two days’ pay to per diem or hourly 
employees who perform actual work on the holidays referred to in Public 
Resolution No. 127 in 75th Congress. 

It is requested also that ruling be given on the following points: 

(a) In the event a per diem or hourly employee or employee serving on a 
piece-work basis is absent on leave without pay, may he be paid a day’s pay 
for a holiday occurring within such period of leave without pay? 

(b) A per diem employee works from Monday to Friday on a five-day week. 
Saturday is one of the national holidays referred to in Publie Resolution No. 
127, 75th Congress. Is the employee entitled to pay for the holiday even 
though be does not work on that day? 

(c) In the case of the employee referred to in (b) above, would he be en- 
titled to pay in the event he worked on the Saturday mentioned and if so 
would he be entitled to one day’s pay or two days’ pay? 
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In decision of July 6, 1938, A~94536, 18 Comp. Gen. 10, after 
quoting said public resolution, it was stated as follows: 

You will note that this statute repeals the act of January 6, 1885, cited 
by you, which granted gratuity pay for holidays. Hence, “gratuity pay for 
holidays” is no longer “a vested right of per diem employees.” Such em- 
ployees are now entitled to pay for holidays only under and subject to the 
conditions of the joint resolution of June 29, 1988. * 

Hence regular per diem, per hour, and piece-work employees are 
entitled to their regular pay for holidays on which no work is per- 
formed only if and when they “are relieved or prevented from work- 
ing solely because of the occurrence of” the holiday. If they are 
relieved or prevented from working on the holiday for any reason 
other than the occurrence of the holiday, such as when the holiday 
occurs on a non-work day, or within a period of furlough or leave 
of absence, no pay for the holiday as such is authorized. If such 
employees are required to work on a holiday occurring within their 
regular tour of duty, only 1 day’s pay is authorized—payment of 
gratuity holiday pay in addition being no longer authorized. If the 
holiday occurs on a day outside the regular tour of duty of 40 hours 
per week and work is required on the holiday, the employee is not 
entitled to 2 days’ pay, one for working and one for the holiday, but 
may be entitled to overtime pay for the day under administrative 
regulations at a rate not less than one and one-half times their 
regular pay. (See the 40-hour week statute, sec. 23 of the act of 
March 28, 1934, 48 Stat. 522.) 

Questions (a) and (b) are answered in the negative. Question 
(c) has been answered above, that is, the employee would be en- 
titled to overtime pay for the holiday if 40 hours work had already 
been performed during the week but he would not be entititled to 
any additional pay because of the holiday. 


(A-96903) 


TRAVELING EXPENSES—CIVILIAN OFFICERS AND EMPLOYEES— 
TRANSFERS FROM DEPARTMENTAL TO FIELD SERVICE OR VICE 
VERSA 


Transfers of War Department employees from the departmental to the field 
service or vice versa, in similar positions, may be made at Government 
expense under the civilian travel-on-transfer statutes, notwithstanding 
there is involved a change in the appropriation to be charged with salary, 
ete., after the transfer, if otherwise within the rule in 17 Comp. Gen. 874. 
17 Comp. Gen. 874, as modified by 17 Comp. Gen. 1117, amplified, and 
prior decisions making a distinction between transfers from the depart- 
mental to field service and vice versa, and other transfers, modified to the 
extent of eliminating the said distinction. 


Acting Comptroller General Elliott to the Secretary of War, August 23, 1938: 
Your letter of August 2, 1938, is as follows: 


Under the authority of the Act of July 31, 1894 (28 Stat. 208), I request your 
advance decision upon a question now before me for action. 
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Important telephone construction projects are about to be undertaken in the 
Ninth Corps Area. These projects involve an expenditure of approximately 
$200,000.00. The services of a competent engineer, well versed in the peculiar- 
ities of fire control installations and maintenance, are necessary for proper 
conduct of this work. 

A survey of the technical qualifications of the engineering personnel under 
the jurisdiction of the Chief Signal Officer indicates that the interests of the 
Government will best be served by the transfer of a telephone engineer in the 
Office of the Chief Signal Officer, Washington, D. C., to the Ninth Corps Area, 
San Francisco, Calif., to fill a vacancy in a similar position in that office; and 
by the transfer of an engineer from the Signal Office, Seventh Corps Area, 
Omaha, Nebraska, to the Office of the Chief Signal Officer, Washington, D. C., as 
a replacement for the employee transferred to the Ninth Corps Area. 

The employee, whose transfer from the Office of the Chief Signal Officer, 
Washington, D. C., to the Ninth Corps Area, San Francisco, Calif., is con- 
templated, is paid from the appropriation “Salaries, War Department, Office 
of the Chief Signal Officer.” If transferred to the Ninth Corps Area, his salary 
will be paid from appropriations available to the field. 

The Signal Corps is responsible for and furnishes all signal communication 
service to the Army. In meeting this responsibility it is necessary to transfer 
members of its limited technical staff possessing special qualifications from one 
station to another, as the need for their special ‘qualifications arises. This may 
require the transfer of a departmental engineer to a field position or vice versa. 

It is believed that the provisions of Title Il, Section 2, of the Act approved 
December 20, 1928 (45 Stat. 1055), and subsequent similar legislation, apply 
and that payment of transportation costs incident to the transfer of the per- 
sonnel herein discussed from Government funds is not restricted by decisions 
A-98206, dated April 28, 1988 (17 Comp. Gen. 874), A-95366, dated June 24, 
1938, and A-95599, dated June 28,1938. This view is predicated on the belief 
that it was not the intent of Congress to limit the administrative officer con- 
cerned in the assignment of his personnel or to penalize employees by requiring 
them to bear the expense of travel incident to change of station determined by 
competent authority to be for the best interests of the Government. 


Section 2 of the Treasury-Post Office Department Appropriation 
Act for the fiscal year 1939, approved March 28, 1938, Public, No. 
458, identical in terms with section 2 of the act of December 20, 1928, 
45 Stat. 1055, cited by you, provides as follows: 


Appropriations for the fiscal year 1939 available for expenses of travel of 
civilian officers and employees of the executive departments and establishments 
shall be available also for expenses of travel performed by them on transfer 
from one official station to another when authorized by the head of the depart- 
ment or establishment concerned in the order directing such transfer: Provided, 
That such expenses shall not be allowed for any transfer effected for the con- 
venience of any officer or employee. 


Prior to the enactment of the first annual statutory provision of 
this character, act of December 22, 1927, 45 Stat. 50, this office had 
held in decision of December 2, 1926, 6 Comp. Gen. 377, as follows 
(quoting from the syllabus) : 


Where a civilian employee has been appointed for duty at a particular place, 
or within a particular district, the transfer of that employee for permanent 
duty at another place, or another district, constitutes in fact a discharge and 
reappointment and requires the employee to place himself at his new duty 
station at his own expense. 

Where the duties of a civilian employee are such as to require appointment 
to the field service generally without any fixed headquarters the transfer of 
such employee from place to place may be accomplished at the expense of the 
Government when due to the necessities of the service and not the personal 
desires of the employee. 
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In decision of November 16, 1937, A-89873, in regard to the ap- 
plication of the annual travel-on-transfer provision for the fiscal 
year 1938 and a provision authorizing transportation of the personal 
effects of employees of the National Park Service upon permanent 
change of station, it was stated : 


The two statutes cited in your submission are applicable only if there is 
involved a “permanent change of station” or a “transfer from one official station 
to another” without any change in the official position of the employee. When 
there is involved an appointment to an entirely different position the benefiis 
of those statutes are not applicable. 14 Comp. Gen. 871; 16 id. 732. 


In decision of April 28, 1938, 17 Comp. Gen. 874, involving trans- 
fers from one field station to another, it was held: 


If a change in official station of an officer or employee—directed for the 
benefit of the Government—involves no break in service, no termination of 
employment by operation of law, no change in the appropriation to be charged 
‘with the salary and traveling expense of the officer or employee, and no change 
in the department or establishment under which the service is to be performed, 
such change in station may be regarded as a “transfer” within the meaning 
of the statute, regardless of whether, in connection with such transfer, there 
is involved a change in title of the position or in the grade or salary rate of the 
officer or employee. Of course, reimbursement of travel expenses incident to 
such transfers is not authorized except in accordance with the provisions and 
subject to the conditions prescribed in the statute. 


In decision of June 24, 1938, 17 Comp. Gen. 1108, 1109, with ref- 
erence to the decision of April 28, 1938, supra, it was stated: 

A transfer or reappointment from the departmental to the field service, or 
vice versa, may not in any event meet the requirements stated in the cited 
decision to contsitute it a “transfer from one official station to another” for 
the reason that the salary appropriations for the departmental and field services 
have always been required to be expended and accounted for as separate and 
distinct entities, even though the employees may be engaged on similar 
Guties. © *° © 

However, in decision to you of June 28, 1938, A-95599, 17 Comp. 
Gen. 1117, it was held as follows (quoting from the syllabus) : 

A change of station in the field service of the War Department, under the 
same bureau and involving payment of compensation from different appro- 
priations under control of the same bureau, when made in the interest of the 
Government, and not for the personal convenience of the employee, may be 
considered a transfer within the meaning of the annual statutory provision 
authorizing payment of traveling expenses of employees “on transfer from 
one official station to another.” 17 Comp. Gen. 874, amplified. 

It will be noted that while this decision of June 28, 1938, held that 
a change in station could be regarded as a transfer for travel pur- 
poses even though it involved a change in appropriation from which 
the salary would be paid—thus in effect modifying the rule stated in 
17 Comp. Gen. 874, and applied in 17 Comp. Gen. 1108—it held that 
the rule as so modified was not applicable to transfers from the de- 
partmental service to the field service and vice versa. I now find 
that the law does not require a distinction in this respect between 
the two classes of transfers, and the decisions in which such a dis- 
tinction was made are hereby modified to the extent of eliminating 
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such distinction; and since the transfers or changes referred to in 
your letter, supra, appear to come otherwise within the rule stated 
in 17 Comp. Gen. 874, as heretofore amplified, such transfers may be 
regarded as transfers “from one official station to another” within 
the purview of the statutory provision hereinbefore quoted relative 
to travel expenses. 

The question presented is answered accordingly. 


(A-97264) 


HOLIDAY COMPENSATION—GOVERNMENT PRINTING OFFICE PER 
DIEM, ETC., EMPLOYEES—PUBLIC RESOLUTION NO. 127—PERFORM- 
ANCE OR NONPERFORMANCE OF WORK AND HOLIDAYS WITHIN 
OR WITHOUT FORTY-HOUR WORK WEEK 


The act of January 12, 1895, 28 Stat. 607, granting gratuity holiday pay to em- 
ployees of the Government Printing Office, being inconsistent with the provi- 
sions of Public Resolution No. 127, June 29, 1938, 52 Stat. 1246, is repealed 
by the said Resolution. 

Hmployees of the Government Printing Office working on a five-day 40-hour week 
basis, who work on Labor Day—September 5, 1938—a day within their regu- 
lar tour of duty, will be entitled only to one day’s pay, and not to pay for 
the holiday and in addition for the time actually worked on the holiday at 
their regular rates of pay. 13 Comp. Gen. 295, authorizing additional holiday 
pay under then existing statutes, rendered inoperative by Public Resolution 
No. 127, June 29, 1988, 52 Stat. 1246. 

Employees of the Government Printing Office working on a five-day 40-hour 
week basis (Monday through Friday), who work on a legal holiday falling 
on a Friday, and who have worked 32 hours from Monday to Thursday in- 
clusive, are entitled, under Public Resolution No. 127, June 29, 19388, 52 Stat. 
1246, to only one day’s pay at their regular, and not the overtime rate, the 
holiday—whether work is performed thereon or not—merely completing the 
40 hours for that week. 

Employees of the Government Printing Office working on a five-day 40-hour week 
basis (Monday through Friday), are not entitled, in view of the provisions 
of Public Resolution No. 127, June 29, 1938, 52 Stat. 1246, to pay for a legal 
holiday falling on Saturday, a non-work day. 15 Comp. Gen. 700, authoriz- 
ing such legal holiday pay under then existing statutes, rendered inoperative 
by the Public Resolution, supra. 


Acting Comptroller General Elliott to the Public Printer, August 23, 1938: 
Your letter of August 15, 1938, is as follows: 


Your decision is requested on the following questions concerning employees of 
this office who are working under the Act of March 28, 1934, 40 hours per week 
of five 8-hour days (Monday through Friday) and are paid on the hourly basis. 
These questions have arisen in connection with Public Resolution No. 127 
approved June 29, 1938, which provides as follows: 

“That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of July, 
Labor ‘Day, Thanksgiving Day, Christmas Day, or any other day declared a 
holiday by Federal statute or Executive order, or any day on which the depart- 
ments and establishments of the Government are closed by Executive order, 
they shall receive the same pay for such days as for other days on which an 
ordinary day’s work is performed. 

“Sec, 2. The joint resolution of January 6, 1885 (U. S. C., title 5, sec. 86), and 
all other laws inconsistent or in conflict with the provisions of this Act are 
hereby repealed to the extent of such inconsistency or conflict.” 
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1. In your decision dated July 6, 1938 (A-94536), to the Secretary of the Navy, 
you held that “the statute mentioned above repeals the Act of January 6, 1885, 
which granted gratuity pay for holidays; hence, gratuity pay for holidays is no 
longer a vested right of per diem employees. Such employees are now entitled to 
pay for holidays only under and subject to the conditions of the Joint Resolution 
of June 29, 1938.” Is it also held that the above resolution repeals the Act of 
January 12, 1895 (U.S. C., title 44, paragraph 44), which reads as follows: 

“The employees of the Government Printing Office shall be allowed the fol- 
lowing legal holidays with pay, to wit: The first day of January, the twenty- 
second of February, the fourth day of July, the twenty-fifth day of December, 
Inauguration Day, Memorial Day, Labor’s Holiday, and such day as may be 
designated by the President of the United States as a day of public fast or 
thanksgiving.” 

2. September 5 next is a legal holiday. Several employees in this office will 
be required to work on that day. Shall they be paid for the holiday—eight 
hours—and, in addition, for the time actually worked at their regular rate of 
compensation? (See Comp. Gen. 13-295.) 

3. In accordance with the above resolution, what will the compensation of an 
employee be who is required to work on a legal holiday falling on Friday? Will 
the compensation for the legal holiday complete 40 hours and time worked be 
compensated for at overtime rate? 

4. Under the Act of March 28, 1934, the employees of the Government Print- 
ing Office work eight hours a day—Monday through Friday (40 hours). If a 
legal holiday falls on Saturday, are these employees entitled to pay for 48 
hours for that week? (See Comp. Gen. 15-700.) In other words, are they 
entitled to pay for a legal holiday falling on a non-work day? 

An early decision will be appreciated in order to avoid suspensions and dis- 
allowances that may result in effecting salary payments to the employees con- 
cerned. 


In decision of August 19, 1938, A-97193, 18 Comp. Gen. 186, to the 
Secretary of War, it was held as follows: 

Hence, regular per diem, per hour, and piece-work employees are entitled to 
their regular pay for holidays on which no work is performed only if and when 
they “are relieved or prevented from working solely because of the occurrence 
of” the holiday. If they are relieved or prevented from working on the holiday 
for any reason other than the occurrence of the holiday, such as when the 
holiday occurs on a non-work day, or within a period of furlough or leave of 
absence, no pay for the holiday as such is authorized. If such employees are 
required to work on a holiday occurring within their regular tour of duty, only 
one day’s pay is authorized—payment of gratuity holiday pay in addition being 
no longer authorized, If the holiday occurs on a day outside the regular tour 
of duty of 40 hours per week and work is required on the holiday, the employee 
is not entitled to two days’ pay, one for working and one for the holiday, but 
may be entitled to overtime pay for the day under administrative regulations 
at a rate not less than one and one-half times their regular pay. (See the 40- 
hour week statute, section 23 of the act of March 28, 1934, 48 Stat. 522.) 

As those employees of the Government Printing Office who were 
entitled to gratuity holiday pay under the act of January 12, 1895, 
28 Stat. 607, quoted in your letter, were “regular employees of the 
Federal Government,” that statute is inconsistent with, and is re- 
pealed by, the provisions of Public Resolution No. 127, dated June 
29, 1938, 52 Stat. 1246, Question No. 1 is answered in the affirmative. 

It is understood from question No. 2 that September 5, Labor, Day, 
is within the regular tour of duty of 40 hours per week. Whether 
the employees work 8 hours or less on that day they will be entitled 
only to 1 day’s pay—not to pay for the holiday and in addition for 
the time actually worked on the holiday at their regular rates of pay. 
The cited decision has been rendered inoperative by Public Resolu- 


tion of June 29, 1938, to this extent. 
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Referring to question No. 3, a holiday falling on Friday should be 
regarded the same for pay purposes as a holiday falling on any other 
day of the week within the regular 40-hour weekly tour of duty. The 
employee would be entitled to only 1 day’s pay at his regular rate. 
Whether the employee in question No. 3, whose regular 40-hour 
weekly tour of duty is from Monday to Friday, inclusive, works or 
does not work on a holiday falling on Friday, the 40 hours has been 
completed for that week—assuming that he worked 32 hours from 
Monday to Thursday inclusive—and time not in excess of 8 hours 
worked on the Friday holiday cannot be compensated for at over- 
time rates. 

Question No. 4 is answered in the negative. The cited decision has 
been rendered inoperative by public resolution of June 29, 1938. 


(A-96526) 


VETERANS’ ADMINISTRATION — ADJUSTED COMPENSATION — FIND- 
INGS BY SECRETARY OF WAR AND EFFECT ON GOVERNMENT 
ACCOUNTING OFFICERS 


Where the Secretary of War has determined on the facts and law involved 
that a former soldier was a “veteran” within the meaning of the World 
War Adjusted Compensation Act, notwithstanding his dishonorable dis- 
charge from his war enlistment and although contrary to the views 
expressed in 2 Comp. Gen. 162, 167, and the Veterans’ Administration 
has issued an adjusted service certificate to the veteran on the basis 
of the War Department certification, under which payment has been made, 
the General Accounting Office is precluded by sections 305 and 310 of the 
World War Adjusted Compensation Act from disallowing credit for other- 
wise lawful payments made thereunder by a disbursing officer. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
August 24, 1938: 


Your letter of July 14, 1938, is as follows: 


The General Accounting Office has taken exception to the payments of 
adjusted compensation made to Mr. George Dennick, A-—1,378,453, on the ground 
that he is not a veteran within the meaning of Title 1, Section 2 (a) (1) of the 
World War Adjusted Compensation Act, 1924, as amended. The War Depart- 
ment has certified to the Veterans’ Administration that: Mr. Dennick is a 
veteran within the meaning of Title 1, Section 2 (a) (1) of the World War 
Adjusted Compensation Act, 1924, as amended, and regards its determination 
as final and conclusive under the authority of Sections 305 and 310 of the 
Act. The facts involved in the case are presented for your consideration. 

In July 1924 Mr. Dennick filed an Application (Form WWC-1) with the 
Adjutant General's Office, War Department, for adjusted compensation benefits 
under the provisions of the World War Adjusted Compensation Act, 1924, as 
amended. The application was approved by that Department and subsequently 
was certified to the Veterans’ Administration with an adjusted service credit 
of $625.00. On the basis of this certification and under the authority of Section 
501 of the Act, the Veterans’ Administration issued Adjusted Service Certificate 
No. 1,268,352 in the amount of $1,570.00, effective January 1, 1925. On January 
22, 1927, the veteran pledged the certificate with the Mid City Trust and 
Savings Bank, Chicago, Illinois, as security for a loan of $120.00. The certifi- 
cate and the veteran’s promissory note were redeemed from the bank by the 
Central Office of the Veterans’ Administration, Washington, D. C., on August 
19, 1927, by payment of $124.14 which included the principal of the note and 
the interest which had accrued thereon to the date of redemption. Four addi- 
tional loans in the amounts of $104.19, $40.46, $43.78, and $432.00 were granted 
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on the security of the certificate by the Central Office of the Veterans’ Adminis- 
tration on April 17, 1929, April 19, 1930, January 17, 1931, and April 30, 1931, 
respectively, increasing the veteran’s loan indebtedness to $785.00 as of April 
30, 1931, the date the last loan was obtained. 

In a communication dated October 7, 1935, the War Department requested 
that Mr. Dennick’s Application (Form WWC-1) and credit certificate of 
$625.00 be returned to that Department for cancellation as a review of the 
records revealed that he was not entitled to adjusted compensation. The letter 
stated in part: 

“1. The records show that George Dennick, Army serial number 147,970, a 
sergeant, Quartermaster Corps, enlisted April 10, 1914; sailed for overseas 
service August 14, 1917; was tried by a general court martial which convened 
at Headquarters Base Section No. 5, France, September 25, 1919, and was sen- 
tenced to be dishonorably discharged from the service, to forfeit all pay and allow- 
ances due or to become due, and to be confined at hard labor for ten (10) years. 
The sentence was approved except the confinement at hard labor for ten years 
was mitigated to confinement at hard labor for two years. He was discharged 
October 12, 1919; arrived in the United States October 29, 1919, from overseas. 
Under date of June 15, 1920, he was hunorably restored to duty and was honor- 
ably discharged June 16, 1920. 

“2. Since Mr. Dennick was dishonorably discharged October 12, 1919, from his 
enlistment of April 10, 1914, he is not entitled to adjusted compensation.” 

In compliance with the request contained in this communication, the Vet- 
erans’ Administration returned Mr. Dennick’s application and credit certificate 
to the War Department and accordingly canceled his Adjusted Service Certifi- 
cate No. 1,268,352. The necessary action was initiated to effect collection of the 
amount of the veteran's loan indebtedness but before any part of his indebted- 
ness was recovered, the War Department recertified his application and service 
credit stating in the letter of recertification dated March 16, 1936: 

“1. When the application for adjusted compensation of George Dennick, Army 
Serial Number 147,970, was certified to your Bureau on December 16, 1924, such 
action was appropriate under the regulations in existence at that time. How- 
ever, in 1982, The Judge Advocate General held that a man whose enlistment 
contract had been terminated by a dishonorable discharge, enters a new enlist- 
ment upon his restoration to the Army, to complete the enlistment terminated 
by his dishonorable discharge. Sometime after that decision was rendered, it 
was noted that the above named former soldier had been dishonorably dis- 
charged from his World War enlistment, and that he was not honorably restored 
to duty, until after November 11, 1918, and that he was therefore not entitled 
to receive adjusted compensation. Consequently you were requested to return 
credit certificate number 1,378,453, and the identity sheet of the former soldier’s 
application for adjusted compensation. Since their return to this office, The 
Judge Advocate General has held that if appropriate action was taken on an 
application for adjusted compensation under regulations in existence at that 
time, such action shall not be disturbed if such regulations are subsequently 
changed.” 

Upon receipt of this communication recertifying the veteran’s claim for ad- 
justed compensation benefits, the Veterans’ Administration issued Adjusted 
Service Certificate No. 3,943,072 in the amount of $1,570.00 to replace the can- 
celed Certificate No. 1,268,352, and restored the veteran’s loan account to its 
original status. Subsequently, Mr. Dennick filed an Application (Form 1701) 
for final settlement of Certificate No. 3,943,072 under the Adjusted Compensa- 
tion Payment Act, 1986. Settlement was certified by the Central Office of the 
Veterans’ Administration under Administrative Settlement No. 634937 for pay- 
ment of $763.26 on June 15, 1986. In auditing the veterans’ account, the Gen- 
eral Accounting Office took exception to the payments made to the veteran stat- 
ing on Notice of Exception (Form 2084) dated November 30, 1936: 

“It appears from the ‘A’ folder of the veteran that he was not entitled to an 
Adjusted Service Certificate. Loans were obtained by the veteran on the certifi- 
cate erroneously issued, and an Administrative report showing the veteran’s 
indebtedness is requested.” 

The Veterans’ Administration forwarded to the General Accounting Office the 
information contained in the letter from the War Department dated March 16, 
1936, recertifying the veteran’s application and service credit of $625.00. On 
July 14, 1937. the General Accounting Office wrote: 

“Reply dated April 26, 1987, noted. As The Judge Advocate General has held 
that veteran was dishonorably discharged be is not a ‘veteran’ within the mean- 
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ing of Title 1, Sec. 2 (a) (1) of the World War Adjusted Compensation Act, 43 
Stat. 121. See 11 Comp. Gen. 284.” 

Before replying to this statement, the Veterans’ Administration forwarded to 
the War Department a copy of Decision A-40324 dated January 26, 1932 (11 
Comp. Gen. 284), cited by the General Accounting Office, and a copy of Decision 
A-38633 dated September 24, 1931, rendered by the Comptroller General in a 
similar case, with the request that further information be furnished regarding 
the veteran’s eligibility to receive adjusted compensation. The War Department 
replied in a communication dated October 22, 1937: 

“2. This former soldier was sentenced to be dishonorably discharged, to for- 
feit all pay and allowances due or to become due, and to be confined at hard 
labor for ten years. The sentence was approved but the period of confinement 
was reduced to two years and, as thus mitigated, the sentence was ordered 
executed, and Dennick was dishonorably discharged on October 12, 1919. On 
June 12, 1920, the unexecuted portion of the sentence was remitted and, on his 
own application, Dennick was honorably restored to duty, and assigned to the 
Coast Artillery Corps, and honorably discharged on June 16, 1920. Restoration 
to duty, under such circumstances, was authorized by paragraph 7, section 2, 
Act of March 4, 1915 (38 Stat. 1085). 

“8. An application for adjusted compensation was received in this office 
on July 21, 1924, from this former soldier. At the time of receipt, the ruling 
of The Judge Advocate General, which had received the approval of the 
Secretary of War, is to be found in a memorandum of The Judge Advocate 
General (General Crowder) to the Secretary of War (Mr. Garrison), dated 
February 25, 1914, wherein it was held that ‘honorable restoration * * * 
does not mean a new enlistment; it does mean a revival of the old enlistment 
and the reinstatement of the delinquent in it at the point where he quitted 
it in dishonor.’ This language was quoted in later opinions of The Judge 
Advocate General, and was the approved policy for many years. (Dig. Ops. 
J. A. G. 1912-1917, page 349; C. M. No. 1338756, Feb. 15, 1926.) Acting on the 
principle laid down in this precedent the.War Department consistently held 
that there was no separation from the service under other than honorable 
conditions until, in the case of Albert J. Fortin, Ops. J. A. G., 260, December 
28, 1926, The Judge Advocate General took the same view as had been taken 
by the Comptroller General, in 2 Comp. Gen. 162, to which you refer, viz, that 
there were, in effect, in these cases of restoration to duty, two periods of enlist- 
ment and that the first period was fully terminated by dishonorable discharge. 
This, of course, was a reversal of the earlier doctrine and when the next case 
of this nature was presented, on an application for adjusted compensation, 
credit was denied for the first period of service and allowed only for the 
second period (which had occurred before July 1, 1919). (Ops. J. A. G., 253.12, 
Julius Stalinski, November 23, 1931.) On the theory that this opinion was a 
precedent not only for all future cases but for cases already adjudicated, 
request was made of your office for the cancellation of certain certificates, of 
which the instant case is an example, as appears from my letter of October 8, 
1935, but on this procedure being brought to the attention of The Judge 
Advocate General, he ruled, in the case of John Warren, Ops. J. A. G., 242.17, 
February 19, 1986, that in certifying an application, in October 1924, in reliance 
upon approved opinions of The Judge Advocate General, then standing as 
precedents, such certification was legal and to attempt to withdraw the same, 
because of a later and different construction of the law, would be illegal. In 
consequence of this ruling, you were requested, in my indorsement of March 
16, 1936, in the instant case, to reinstate the certification. 

“4, Summarizing, the War Department does not disturb certifications made 
under the old ruling but when the question is now presented, for the first time, 
follows the new ruling of The Judge Advocate General. 

“5. Careful consideration has been given to the decisions of the Comptroller 
General which you cite or of which copies are enclosed. It is not believed 
that 11 Comp. Gen. 284 is in point, as there has been no determination that this 
soldier was ‘discharged not under honorable conditions,’ but quite the reverse. 
The War Department, therefore, regards its determination as final and con- 
elusive, under Sections 305 and 310 of the World War Adjusted Compensation 
Act. 

“6. As to the two decisions of the Comptroller General respecting Navy 
adjusted compensation cases, both are based on the theory that there were 
two discharges other than honorable from the same enlistment, which is not 
the theory of the earlier War Department rule, as it is understood in this 
office. Further, in neither of said cases was any discharge held to have been 
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granted under honorable conditions, which again distinguishes the case from 
the instant case. 

“7, The determination of the Secretary of War is regarded as made in reliance 
upon the advice of his legal adviser and pursuant to his authority to determine 
who is a ‘veteran,’ within the meaning of Section 2 of the World War Adjusted 
Compensation Act, as authorized by Sections 305 and 310 thereof.” 

This information was transmitted to the General Accounting Office on Decem- 
ber 8, 1987. The General Accounting Office, however, issued Notice of Exception 
(Form 2084) on January 11, 1988, which reads in part: 

“Reply dated December 8, 1937, noted. Exception is adhered to. There 
would appear to be no authority for continuing the practice of regarding 
restoration after dishonorable discharge as a revival of the old enlistment 
after August 31, 1922, the date of decision of the Comptroller General (2 Comp. 
Gen. 162), which ruling was subsequently adopted by the Judge Advocate 
General.” 

Section 305 of the World War Adjusted Compensation Act, 1924, as amended, 
provides : 

“Immediately upon the enactment of this Act the Secretary of War and the 
Secretary of the Navy shall ascertain the individuals who are veterans as 
defined in section 2, and, as to each veteran, the number of days of oversea 
service and of home service, as defined in section 2, for which he is entitled 
to receive adjusted service credit, and their findings shall not be subject to 
review by the General Accounting Office, and payments made by disbursing 
officers of the United States Veterans’ Bureau made in accordance with such 
findings shall be passed to their credit.” 

Section 310 of the World War Adjusted Compensation Act, 1924, as amended, 
reads: 

“The decisions of the Secretary of War, the Secretary of the Navy, and the 
Director, on all matters within their respective jurisdictions under the pro- 
visions of this Act (except the duties vested in them by ‘Title VII) shall be final 
and conclusive.” 

Under the authority of these sections, the War Department has declared its 
determination as to Mr. Dennick’s eligibility to receive adjusted compensation 
as final and conclusive. The exception taken by the General Accounting Office, 
however, requires the Veterans’ Administration to recover the amount of the 
loans granted to Mr. Dennick on Certificate No. 1,268,352 and the interest 
accrued thereon to the date of repayment, in addition to the amount certified 
for payment on Certificate No. 3,943,072 under the Adjusted Compensation Pay- 
ment Act, 1936. The Veterans’ Administration has no authority under the law 
to cancel Adjusted Service Certificate No. 3,943,072 and thus to recover the 
amount involved from the veteran, except upon the cancellation of the veteran's 
adjusted service credit by the War Department. Under the circumstances as 
outlined it is respectfully requested that further consideration be given this 
case with a view of removing the exception taken to the payments of adjusted 
compensation made to Mr. Dennick by the Veterans’ Administration. 
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The Secretary of War having finally determined on the facts and 
law involved that George Dennick, A-1,378,453 was a “veteran” with- 
in the meaning of the World War Adjusted Compensation Act, not- 
withstanding his dishonorable discharge from his war enlistment, 
and although contrary to the views expressed by the former Comp- 
troller General (2 Comp. Gen. 162, 167), and the Veterans’ Admin- 
istration having issued an adjusted service certificate to the veteran 
on the basis of the certification of the War Department, under which 
settlement has been made, sections 305 and 310 of the World War 
Adjusted Compensation Act clearly and definitely preclude this office 
from disallowing credit for otherwise lawful payments made on the 
adjusted service certificate by the disbursing officer. This office has 
discharged its duty in the case by bringing attention through the 
exceptions to the payments in the audit of accounts to what this 
office finds is an unlawful) payment to a soldier who was expressly 





— oop ee ooh 


DECISIONS OF THE COMPTROLLER GENERAL 197 


excluded from the benefits of the World War Adjusted Compensa- 
tion Act by reason of his dishonorable discharge from the Army 
enlistment current during the war period. 11 Comp. Gen. 284. You 
are advised, therefore, that credit in the accounts will now be allowed 
for the payments in question, 


(A-96955) 


TRANSPORTATION—GOVERNMENT SUPPLIES—AVAILABILITY OF PUR- 
CHASE APPROPRIATION FOR FREIGHT AND EXPRESS CHARGES 


The appropriation for “Salaries and Expenses,” Office of Information, Depart- 
ment of Agriculture, for the fiscal year 1939, 52 Stat. 713, which provides 
specifically for freight and express charges, is chargeable with trans- 
portation costs of supplies, etc., to the exclusion of a more general 
appropriation, whether the obligation be in connection with objects charged 
to the printing and binding appropriation made by the said act, or other- 
wise, but where the transportation costs are payable to the vendor as 
part of the purchase price when delivered f. o. b. destination, they may 
be charged to the same appropriation as is available for the purchase 
of the supplies, whether or not the vendor in billing the United States 
for the supplies lists the transportation charges separately. 


Acting Comptroller General Elliott to the Secretary of Agriculture, August 25, 
1938: 


Your letter of July 30, 1938, is as follows: 


The “Department of Agriculture Appropriation Act, 1939,” approved June 
16, 1938, authorizes “the purchase of reprints of scientific and technical articles 
published in periodicals and journals.” A similar provision appeared in the 
“Agricultural Department Appropriation Act of 1935,” approved March 26, 
1934, 48 Stat. 467, and subsequent annual appropriation acts of the Department. 

After the passage of the act of March 26, 1934, whenever a youcher included 
as a separate item the transportation cost for delivering the reprints of 
scientific and technical articles as well as the cost of the reprints themselves, 
the Department adopted the policy of charging the appropriations “Salaries and 
Expenses, Office of Information” and “Printing and Binding, Department of 
Agriculture” with the respective costs. In the event the transportation costs 
and the costs of the reprints were not shown as separate items, the entire 
amount was charged to the latter named appropriation. 

It was recently concluded that both the transportation costs and the cost 
of the reprints were properly chargeable to the appropriation “Printing and 
Binding, Department of Agriculture,” and as a result three vouchers numbered 
24205, 24206, and 24207 for $6.71, $6.70, and $4.97 in favor of the Waverly 
Press, Inc., Mt. Royal and Guilford Avenues, Baltimore, Maryland, for services 
rendered during the fiscal year 1938, were submitted on Bureau Schedule No. 
13961, dated May 23, 1938, to your Office for preaudit. Although each of these 
vouchers showed the costs of transportation and the reprints as separate items, 
it was administratively recommended that such costs be charged to the appro- 
priation “Printing and Binding, Department of Agriculture, 1938.” Each 
voucher was subsequently certified for payment in the amount thereof and 
from the appropriation indicated, by the Audit Division of your office. 

Unless otherwise advised, the Department proposes to charge similar items 
to the appropriation for printing and binding. 


The appropriation “Salaries and Expenses, Bureau of Informa- 
tion, 1939,” act of June 16, 1988, Public, 644, 52 Stat. 713, provides: 


For necessary expenses in connection with the publication, indexing, illustra- 
tion, and distribution of bulletins, documents, and reports, including labor- 
saving machinery and supplies, envelopes, stationery and materials, office furni- 
ture and fixtures, photographic equipment and materials, artists’ tools and 
supplies, telephone and telegraph service, freight and express charges; purchase 
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and maintenance of bicycles; purchase of manuscripts; traveling expenses; 
electrotypes, illustrations, and other expenses not otherwise provided for, 
$879,800, of which not to exceed $359,338 may be used for personal services 
in the District of Columbia. 

The appropriation for printing and binding, Department of Agri- 
culture, 1939, in the same act provides: 

For all printing and binding for the Department of Agriculture, including 
all of its bureaus, offices, institutions, and services located in Washington, 


District of Columbia, and elsewhere, $1,094,970, including the purchase of re- 
prints of scientific and technical articles published in periodicals and jour- 


nals; * * * 

It is a well-established rule that an appropriation providing speci- 
fically for a particular object is available therefor to the exclusion 
of a more general appropriation. Accordingly, whenever the Office 
of Information is obligated to pay freight or express charges as 
such, whether it be in connection with objects charged to the printing 
and binding appropriation or otherwise, such charges must be paid 
from the appropriation for salaries and expenses which provides 
specifically for freight and express charges. However, where the 
transportation costs are payable to the vendor as part of the pur- 
chase price when delivered f. o. b. destination they may be charged 
to the same appropriation as is available for the purchase of the 
supplies. In such circumstances it is immaterial that the vendor in 
billing the United States for such supplies may list the transporta- 
tion charges separately. 2 Comp. Gen. 263. Accordingly, the print- 
ing and binding appropriation was properly charged with the cost 
of the transportation upon the voucher referred to in your sub- 
mission. 


(A-97335) 


APPROPRIATIONS—LIMITATIONS—EMPLOYEE CITIZENSHIP REQUIRE- 
MENTS—EVIDENCE OF COMPLIANCE 








Where employee has submitted “Immigration date” and date of filing of “First 
papers” and both of such dates, which have been administratively verified, 
are prior to May 23, 1938, date of Independent Offices Appropriation Act, 
1939, the evidence submitted is sufficient to establish that he had declared 
his intention to become a citizen prior to date of said act and if employee 
was in the service of the United States on said date, the citizenship re- 
striction in the act does not prohibit payment to him of salary during 
the fiscal year 1939. 


Acting Comptroller General Ellictt to the General Manager, Federal Savings 
and Loan Insurance Corporation, August 26, 1938: 


Your letter of August 18, 1938, is as follows: 


Section 5, Public No. 534, 75th Congress, Chapter 259, 3d Session, H. R. 8837, 
making appropriations for the Executive Office and sundry independent execu- 
tive bureaus, boards, commissions, and offices, for the fiscal year ending June 
30, 1939, and for other purposes, contairs the following language: 

“No part of any appropriation contained in this Act or authorized hereby 
to be expended shall be used to pay the compensation of any officer or employee 
of the Government of the United States, or of any agency the majority of the 
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stock of which is owned by the Government of the United States, whose post 
of duty is in continental United States unless such person is a citizen of the 
United States, or a person in the service of the United States on the date of 
the approval of this Act who being eligible for citizenship has filed a declaration 
of intention to become a citizen or who owes allegiance to the United States.” 

A question has arisen concerning the application of the quoted section of the 
Act te an employee of the Federal Savings and Loan Insurance Corporation. 

Mr. Leon Grebler, who was born in Germany and who arrived in New York 
on July 22, 19387, was employed by the Federal Savings and Loan Insurance 
Corporation on January 3, 1938, as a Principal Research Associate and is now 
in our employ. 

As evidence of compliance with the above quotation from the Act, Mr. Grebler 
submits the following information which we have verified with the Southern 
District Court of New York by correspondence attached. 

Immigration date: July 22, 1937. 

First papers: October 5, 1937, Southern District Court of New York, 
#402090. 

Will you advise if this is sufficient compliance and if we are justified, in 
view of the evidence submitted, in continuing to pay him from funds appro- 
priated by the Independent Offices Appropriation Act, 1939, approved May 23, 
1938. 


The evidence presented by Mr. Grebler, which has been adminis- 
tratively verified, is sufficient to establish that he had declared his 
intention to become a citizen of the United States prior to May 23, 
1938, date of the Independent Offices Appropriation Act, 1939. Ac- 
cordingly, assuming he was in the service of the United States May 
23, 1938, the citizenship restriction provision appearing in that 
statute does not prohibit payment to him of salary during the fiscal 
year 1939. 17 Comp. Gen. 1047; id, 1104. 


(A-80177) 


CONTRACTS—EXCHANGES—GOVERNMENT LIABILITY FOR DELAY IN 
DELIVERY OF OLD EQUIPMENT 


Where contract for removal of electrical equipment and installation of new 
equipment to be furnished by the Government, provided for contractor's 
purchase of the old equipment, and all the old equipment was not made 
available to contractor until approximately two months later than contem- 
plated, contractor’s claim, originally submitted as for rental of the old 
equipment, in an amount nearly twice the total purchase price it agreed to 
pay the Government therefor, is prima facie unreasonable and, the account- 
ing officers not being required to certify for payment claims which appear 
to be exorbitant or as to the validity of which they are in doubt, it may not 
be allowed in the face of definite administrative findings that charge “is 
unreasonable” and that it “certainly cannot be justified,” particularly as it 
now appears the claim is in reality for an asserted loss based on that the 
Government breached its obligation to furnish equipment on date specified, 
it being well settled that the General Accounting Office may not entertain 
and settle claims for unliquidated damages resulting from breach of con- 
tract by the United States, 


Acting Comptroller General Elliott to the H. S. Tittle Company, Inc., August 
29, 1938: 

There is before this office for consideration your protest of so much 
of certificate of settlement No. 0475367 dated November 27, 1937, as 
disallowed your claim of $1,160 for rental of two 150 K. W. hydro- 
electric units from September 21 to November 18, 1935, in connection 
with contract I-1p—3583 dated June 11, 1935. 

161412—39——15 
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Under the terms of the above mentioned contract you were to 
remove the existing equipment from the power house, Yellowstone 
National Park, Mammoth, Montana, remodel the power house, and 
install two new hydro-electric units—which units were to be fur- 
nished by the Government. As a part of the contract (item 2) you 
agreed to purchase the old equipment, including the old hydro-elec- 
tric units, for $600, this sum to be deducted from moneys due you on 
the other items. The old units thus purchased were to be closed 
down on the night of September 20, 1935, and made available to you 
to begin removal the next day; the agreement having contemplated 
that the new equipment would arrive prior to that time. It appears, 
however, that the new equipment which the Government was to 
furnish for installation did not arrive on time and it was not until 
November 18, 1835, that it was finally installed and made ready to 
take over the load. In the meantime all the old equipment was not 
made available to you for removal. 

You claim $1,160 as rental for these hydro-electric units during 
this period of less than two months, or nearly twice the amount 
which you agreed to pay the United States for them. Such a charge, 
whatever its nature, is prima facie unreasonable. The Superintend- 
ent of the Yellowstone National Park, who appears to have been the 
contracting officer, finds in this connection that a charge of $1,160 
“certainly cannot be justified.” The Acting Director of the National 
Park Service similarly found that this amount “is unreasonable 
and * * * should not be allowed.” 

In the face of these definite findings there is no legal basis for 
allowance of the amount claimed by you. Accounting officers are not 
required to certify for payment claims which appear to be exorbitant 
or as to the validity of which they are in doubt. As stated by the 
Court of Claims in Charles v. United States, 19 Ct. Cls. 316, 319: 

When, in the course of the examination of accounts in the Departments, sus- 
picions are aroused or doubts are entertained as to the validity of the demands 
of claimants, the parties may be sent to this court to prove their cases under 
the rules and forms of law, upon legal and competent evidence, or their demands 
may be rejected altogether, leaving the claimants to prosecute them here upon 
their own voluntary petitions, if they so desire. That is the main protection 


which the accounting officers can secure for themselves and for the government 
in the case of claims of doubtful validity in fact or in law. * * 


See also Longwill v. United States, 17 Ct. Cls. 288, 291. 
Furthermore, you state in your letter of December 13, 1937, that— 


* * * these pieces of apparatus had been sold and had been promised for 
delivery within ten days after the twenty-first day of September 1935, and 
because we were not able to make this delivery we were unable to dispose of 
the apparatus and for that reason, we suffered a loss which the United States 
government is entitled to pay. 


Thus, while your claim as originally submitted is described as one 
for “rental of two (2) 150 KW Hydro-Electric units” it now appears 
that in substantial measure it is in reality for an asserted loss based 
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on that there was a breach by the Government of its obligation to 
furnish the equipment to you on the date specified in the agreement. 
It is well settled that this office may not entertain and settle claims 
for unliquidated damages resulting from asserted breach of contract 
by the United States. William Cramp & Sons v. United States, 216 
U. S. 494; A-83751 of January 25, 1938; 33 Op. Atty. Gen. 354. 

Under all the facts and circumstances of your case, there is no 
alternative but to certify that no balance is found due you from the 
United States. 


(A-88513) 


CONTRACTS—CONSTRUCTION—INSPECTION COSTS ON DELAYED 
DELIVERIES—EXTENT OF CONTRACTOR’S LIABILITY 


Under supply contract providing “that all inspection costs involved by reason 

of delay in completion are to be charged to and assumed by the contractor,” 
contractor is not chargeable with all inspection costs on late deliveries 
but only such additional inspection costs as were caused by its delay in 
completion, 


































Acting Comptroller General Elliott to the Secretary of War, August 29, 1938: 
There is before this office for consideration a claim of the New 
England Bunting Company, 65 Worth Street, New York City, New 
York, for $18.74, inspection costs assessed against it in connection 
with delivery of a quantity of wool bunting to your department 
under contract No. W-669-qm-ECW-50, dated August 21, 1936. 

The contract required delivery of the bunting within 21 days from 
receipt of order, which order was received August 24, 1936, thereby 
establishing the delivery due date as September 14, 1936. The con- 
tract contained the following provision: 

In the event deliveries are not completed by expiration date of the contract, 
deliveries after such expiration date may be permitted where the interests of 
the Government are served thereby with the express condition that all inspec- 


tion costs involved by reason of delay in completion are to be charged to and 
assumed by the contractor. 


The record indicates that none of the deliveries was made on time 
and as a result a deduction of $18.74 was made, which amount covered 
the entire inspection costs on all of the bunting. The contractor 
protests this deduction on the ground that the contract does not pro- 
vide for assessment against the contractor of all inspection costs on 
late deliveries but only such additional inspection costs as were caused 
by the delay. 

The language of the contract supports the contractor’s contention. 
No provision is contained in the agreement that all inspection costs 
on late deliveries shall be paid by the contractor, but only such as 
are involved “by reason of delay in completion.” These quoted words 
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limit the extent of the inspection cost assessment which can be made 
against the contractor if he fails to make timely deliveries. Further- 
more, it is a familiar rule in the construction of written contract 
provisions that general words cannot be detached from explanatory 
words immediately following in the same sentence in determining 
the meaning, and that the explanatory or special words in such a case 
shall control. Smith v. McCullough, 104 U. S. 25, 28; Beck v. Per- 
kins, 139 U. 8. 628, 634. In the contract provision here under con- 
sideration the general term “all inspection costs” is followed by the 
explanatory words “involved by reason of delay in completion” and, 
accordingly, these latter words prescribe the extent of the liability 
and preclude an interpretation that all inspection costs on delayed 
deliveries may be assessed against the contractor, irrespective of 
whether such costs arose “by reason of delay in completion.” 

It is stated in the letter of November 25, 1936, signed by W. A. 
McCain, colonel, Q. M. C., that so many delinquent deliveries are 
received at the Philadelphia Quartermaster Depot that proper coor- 
dination of inspection work is impossible with the result that a num- 
ber of additional inspectors are required to be maintained. It is 
further stated that it would be practically impossible to determine 
the percentage of additional inspection costs allocable to a particular 
contract and that “For this reason, it has been the policy to regard 
the above quoted contract provision as intending the assessment upon 
the contractor of the total expenditure for inspecion costs where the 
deliveries are inspected by temporary personnel after completion date 
of contract.” A condition as described might well be administratively 
determined to justify incorporating in contracts a provision that con- 
tractors shall pay all inspection costs on late deliveries, but it does 
not justify deletion through interpretation of the phrase “involved 
by reason of delay in completion” from the clear and unambiguous 
terms of the above quoted contract provision. 

It is stated in the above mentioned letter of November 25, 1936, 
that: 

While this is a small claim, the total charge being only $18.74, the issue 
involved is considered important in handling excess inspection costs at this 
depot under existing conditions. * * * 

You are informed, therefore, that if it is deemed administratively 
desirable to assess all inspection costs on late deliveries against delin- 
quent contractors it is suggested that proper provision be made in 
the contracts to meet the condition; the provision here under consid- 
eration cannot be interpreted as justifying the assessment of any 
except additional inspection costs ascertained as caused by delayed 
deliveries under the particular contract. 
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(A-96671) 


PROPERTY—PRIVATE—DAMAGES—MILITARY SERVICE—INSURANCE 
COMPANIES’ RIGHTS OF SUBROGATION AND CONTRIBUTION 


The act of March 4, 1921, 41 Stat. 1436, providing for reimbursement, etc., to 
officers, enlisted men, and members of the Nurse Corps (female) of the 
Army, for the loss, damage or destruction of their private property of speci- 
fied character under the circumstances set forth in the statute, creates no 
contractual relation between the United States and the persons intended to 
be benefited but makes a statutory grant which may not be enlarged by 
implication to include other beneficiaries, and when persons within the class 
of beneficiaries of the act have been made whole through recovery of insur- 
ance benefits from insurance companies, they have suffered no loss within 
the terms of the act and since they have no claim against the Government 
and the Government does not stand in the position of a co-insurer, no right 
of subrogation or contribution accrues to the insurance companies against 
the Government. 


Acting Comptroller General Elliott to the Secretary of War, August 29, 1938: 
There has been received your letter of July 20, 1938, as follows: 


There have been received in the War Department for consideration several 
claims presented by an Insurance Company for reimbursement for the amounts 
paid to certain individuals for damage to private property, the circumstances 
of which would probably bring the loss within the provisions of the Act of March 
4, 1921 (41 Stat. 1436), if such claims were presented by the persons whose 
property was damaged. 

In connection with these claims, attention is invited to the views expressed by 
The Judge Advocate General in opinion dated June 14, 1938, copy attached. 

In view of the doubt expressed by The Judge Advocate General as to whether 
such claims are properly allowable, and in order that the War Department may 
prepare specific regulations for the information of the authorities in the field 
who investigate these claims, your decision is requested as to whether claims of 
subrogees, where the facts warrant approval, may be viewed as falling within the 
provisions of the Act of March 4, 1921, supra, or, if your decision on this point 
be in the negative whether, under the same circumstances, the United States 
stands in the position of a co-insurer under the above-cited Act so as to give 
insurance companies the right to claim contribution under said Act with respect 
to such losses which they have paid. 


The act of March 4, 1921, 41 Stat. 1436, title 31 U. S. Code, sections 
218 to 222, reads as follows: 


That the Act entitled “An Act to provide for the settlement of the claims 
of officers and enlisted men of the Army for loss of private property destroyed 
in the military service of the United States,’ approved March 3, 1885, as 
amended by the Act of July 9, 1918 (Fortieth Statutes, page 880), be, and the 
same hereby is, amended to read as follows: 

“Section 1. That private property belonging to officers, enlisted men, and 
members of the Nurse Corps (female) of the Army, including all prescribed 
articles of equipment and clothing which they are required by law or regula- 
tion to own and use in the performance of their duties, and horses and equip- 
ment required by law or regulations to be provided by mounted officers, which 
since the 5th day of April 1917 has been or shall hereafter be lost, damaged, 
or destroyed in the military service, shall be replaced, or the damage thereto, 
or its value recouped to the owner as hereinafter provided, when such loss, 
damage, or destruction has occurred or shall hereafter occur without fault 
or negligence on the part of the owner in any of the following circumstances : 

“First. When such private property so lost, damaged, or destroyed was shipped 
on board an unseaworthy vessel by order of an officer authorized to give such 
order or direct such shipment. 

“Second. When it appears that such private property was so lost, damaged, 
or destroyed in consequence of its owner having given his attention to the sav- 
ing of human life or property belonging to the United States which was in 
danger at the same time and under similar circumstances, or while, at the time 
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of such loss, damage, or destruction, the claimant was engaged in authorized 
military duties in connection therewith. 

“Third. When during travel under orders such private property, including the 
reguiating allowance of baggage, transferred by a common carrier, or otherwise 
transported by the proper agent or agency of the United States Government, is 
lost, damaged, or destroyed; but replacement, recoupment, or commutation in 
these circumstances, where the property was or shall be transported by a com- 
mon carrier, shall be limited to the extent of such loss, damage, or destruction 
over and above the amount recoverable from said carrier. 

“Fourth. When such private property is destroyed or captured by the enemy, 
or is destroyed to prevent its falling into the hands of the enemy, or is aban- 
doned on account of lack of transportation or by reason of military emergency 
requiring its abandonment, or is otherwise lost in the field during campaign. 

“Sec. 2. That except as to such property as by law or regulation is required 
to be possessed and used by officers, enlisted men, and members of the Army 
Nurse Corps (female), respectively, the liability of the Government under this 
Act shall be limited to damage to or loss of such sums of money or such articles 
of personal property as the Secretary of War shall decide or declare to be rea- 
sonable, useful, necessary, and proper for officers, enlisted men, or members of 
the Army Nurse Corps (female), respectively, as the case may be, to have in 
their possession while in quarters, or in the field, engaged in the public service 
in the line of duty. 

“Sec. 3. That the Secretary of War is authorized and directed to examine 
into, ascertain, and determine the value of such property lost, destroyed, cap- 
tured, or abandoned as specified in the foregoing paragraphs, or the amount of 
damage thereto, as the case may be; and the amount of such value or damage 
so ascertained and determined shall be paid by disbursing officers of the Army, 
or such property lost, destroyed, captured, or abandoned, or so damaged as to 
be unfit for service, may be replaced in kind from Government property on hand 
when the Secretary of War shall so direct. 

“Spc. 4. That the tender of replacement or of commutation or the determina- 
tion made by the Secretary of War upon a claim presented, as provided for in 
the foregoing section, shall constitute a final determination of any claim cog- 
nizable under this chapter, and such claim shall not hereafter be reopened or 
considered. 

“Spo. 5. That no claim arising under this Act shall be considered unless made 
within two years from the time that it accrued, except that when a claim ac- 
ecrues in time of war, or when war intervenes within two years after its accrual, 
such claim may be presented within two years after peace is established. 

“Sro. 6. That for the payment of claims arising and established under this 
Act there is hereby appropriated, out of any moneys in the Treasury not other- 
wise appropriated, the sum of $300,000. 

“Src. 7. That so much of the Act of March 28, 1918 (Fortieth Statutes, pages 
479, 480), as makes provision for the presentation, adjustment, and payment of 
claims of officers and enlisted men for loss of private property destroyed in the 
military service be, and the same hereby is, repealed.” 


The purpose of the act of March 4, 1921, was to confer upon the 
limited class of persons referred to therein, namely, officers, enlisted 
men, and members of the Nurse Corps (female) of the Army, the 
benefits of replacements, or commutation in lieu thereof, for the loss, 
damage or destruction of their private property, of the character men- 
tioned under the circumstances set forth in the statute. The law 
placed upon the Secretary of War jurisdiction to examine into, ascer- 
tain and determine the value of the property lost, damaged, or de- 
stroyed, and within his discretion to tender replacement or reimburse- 
ment therefor of a value determined by the Secretary of War when 
he has found that the articles so lost, damaged, or destroyed are rea- 
sonable, useful, necessary, and proper in the military service. If the 
claimant is of the class described and the loss, damage, or destruction 
has occurred in any of the circumstances described in the Act, such 
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determination by the Secretary of War under the act is final and con- 
clusive. United States v. Babcock, 250 U. 8. 328. 

The act creates no contractual relation between the United States 
and the persons intended to be benefited, such benefits arising there- 
from representing a statutory grant within its terms which may not 
be enlarged by implication to include other beneficiaries or property 
of a class without itsterms. It will be noted with respect to the third 
paragraph of section one that the replacement of the lost, damaged, or 
destroyed property is limited when transported by common carrier 
over and above the amount recoverable from said carrier. This excep- 
tion or limitation of the Government’s liability is analogous to that 
contained in some common carrier commercial bills of lading or con- 
tracts of carriage where the carrier’s liability is expressly limited in 
amounts over and above the amounts recoverable by the shipper from 
the insurer. In such cases, even where the loss or damage is the result 
of negligence of the carrier, its liability to the shipper is exclusive 
of the amount of insurance recoverable from the insurer. In such 
event and to the extent of recovery from the insurer, the latter obtains 
no benefits by subrogation from the carrier. See Phoenix Insurance 
Company v. Erie and Western Transportation Company, 117 U. 8S. 
312, 29 L. Ed. 873. 

Inasmuch as the act of March 4, 1921, as hereinbefore stated, 
represents a grant to a limited class of beneficiaries for the express 
purpose of replacement in kind of certain defined private property, 
or reimbursement by way of commutation, for loss, damage, or 
destruction, it seems clear that when such persons have been made 
whole by reason of contractual relations with third parties through 
recovery of insurance benefits, such limited class of persons have 
suffered no loss within the terms of the act and have no claim against 
the Government, the purpose of the act clearly showing that it was 
not intended to be one of enrichment or profit. 

Persons seeking the benefits of the equitable doctrine of subroga- 
tion being limited to the rights of the party insured and no more, it 
follows that when the payment to the insured estops the assertion 
of a claim against the United States as under the act of March 4, 
1921, the claim of the insurer likewise falls, and at most the liability 
of the United States to the officers was merely contingent. While 
payment by the United States under the act has some aspect of 
insurance in that it makes good a loss, yet it is not in language or 
effect an agreement by the United States to insure, but is a gran 
by grace in the nature of a supplement to the emoluments of those 
within the act to replace or recoup losses occurring under any of 
the described conditions. Since payment by the insurance companies 
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to the insured extinguished the insured’s loss, no benefits accrued to 
the officers under the act of March 4, 1921, consequently no right 
to subrogation accrued to the companies against the Government. 

With reference to the right of the insurance companies to contribu- 
tion from the Government under the act of March 4, 1921, by reason 
of having paid claims under policies of insurance with the owners 
of the property, the Judge Advocate General of the Army in his 
opinion of June 14, 1938, stated : 


In insurance law the term “contribution” has a fixed legal meaning. It is a 
principle sanctioned in equity and arises between coinsurers only, permitting 
one who has paid the whole loss to obtain contribution from other insurers 
who are also liable therefor (National Fire Ins. Co. y. Dennison, 113 N. B. 260; 
L. R. A. 1916 F. 992; 26 C. J. 455, note 86 [a]). 

Under the act of March 4, 1921, it has been the unvarying policy of the War 
Department not to allow reimburstment to insurance companies for payments 
made to persons coming within the purview of the act on the ground that such 
payments are acts of grace based on the discretion of the Secretary of War and 
not on any liability of the Government (J. A. G. 153, Apr. 9, 1926). 

9. Looking at the act of March 4, 1921, there is nothing within its four corners 
tv indicate that Congress intended to place the Government in the position of a 
coinsurer with respect to other insurers. In fact, any such intention is nega- 
tived by the words of the statute which specifically state that any replacement 
or recoupment made will be “to the owner.” The discussions on the floor of 
Congress also fail to reveal any intent upon the part of Congress to subject the 
Government to liability to anyone other than the military personnel named in 
the act (Cong. Rec., vol. 59, pt. 3, pp. 2349, 2350; Cong. Rec. vol. 60, pt. 4, pp. 
4467-4470). Moreover, the act of March 4, 1921, was enacted after the act of 
March 3, 1885 had received a practical construction by the War Department 
denying contribution to insurance companies. It is a well-settled rule of statu- 
tory construction that the reenactment of a statute or the passage of a similar 
one in the same, or substantially the same, terms after it has received a prac- 
tical construction by an administrative department of the Government, is highly 
persuasive of the adoption of that construction (59 C. J. 1064, 1065). 

The foregoing impels this office to the conclusion that by the act of March 
4, 1921, the Government assumed liability only with respect to actual losses 
suffered by the persons named in the act. Manifestly, if the property lost or 
damaged was covered by insurance, which has been collected, the owner of the 
property has suffered no loss. Also, the amount to be paid to any person coming 
within the purview of the act, and, except for such property as by law or 
regulation is required to be possessed and used by such persons, the extent of the 
Government's liability, lies within the discretion of the Secretary of War. This 
liability is entirely different from that of a private insurer. Consequently there 
is not present the equality of liability essential to contribution. 


This office agrees with the views expressed by the Judge Advocate 
General of the Army that the Government does not stand in the posi- 
tion of a coinsurer and that the act of March 4, 1921, does not confer 
upon the insurance companies any right to contribution. 


(A-97265) 


HOLIDAY COMPENSATION—PER DIEM, ETC. EMPLOYEES OF THE 
PANAMA CANAL—PUBLIC RESOLUTION NO. 127 


The term “regular employees of the Federal Government whose compensation 
is fixed at a rate per day, per hour, or on a piece-work basis” as used in 
Public Resolution No. 127, approved June 29, 1938, 52 Stat. 1246, relating 
to holiday compensation of such employees, does not include “alien em- 





DECISIONS OF THE COMPTROLLER GENERAL 207 


ployees of The Panama Canal who heretofore were not entitled to gratuity 
holiday pay.” 

In view of Public Resolution No. 127, approved June 29, 1938, 52 Stat. 1246, 
regular per diem, per hour, or piece-work employees of The Panama Canal 
are entitled only to their regular pay, and not additional gratuity holiday 
pay, for holidays on which no work is performed and then only if and 
when they “are relieved from working solely because of the occurrence of” 
the holiday, and therefore they are not entitled to pay for the holiday 
as such if they are relieved or prevented from working because the holiday 
occurs on a five-day week non-work day. ‘ 

Where a per hour employee of The Panama Canal on a five-day forty-hour week 
(Monday to Friday) was prevented from working on a day within his 
regular tour of duty solely because it was a holiday and received pay 
therefor in accordance with the provisions of Public Resolution No. 127, 
approved June 29, 1938, 52 Stat. 1246, and was then required to work on the 
Saturday of the week, he is entitled to overtime compensation for the 
Saturday, the time allowed for the holiday being synonymous with work 
so far as overtime allowance is concerned. 

It is within administrative discretion to fix the forty-hour weekly tour of duty 
on any of the seven days of any week, and if in the exercise of that dis- 
cretion, in an emergency, the days of work in any week are adjusted so 
that a holiday falls on a non-work day, the forty-hour weekly tour of duty 
to be on the other days of that week, the employee would be entitled to 
only his regular pay for the five days worked with no pay for the holiday 
which fell on his non-work day. 

ler hour employees of The Panama Canal are not entitled to pay in addition 
to their regular pay where they are required to perform service on a 
holiday within their regular tour of duty. 

Under Public Resolution No. 127, approved June 29, 1938, 52 Stat. 1246, pro- 
viding for payment to Federal employees whose compensation is fixed at 
a rate per day, per hour, or on a piece-work basis, of compensation for 
holidays when they are “relieved or prevented from working solely because 
of the occurrence” of the holiday, payment for the holiday may be made 
on the presumption that the employee was relieved or prevented from 
working thereon solely because it was a holiday only when the employee 
is actually on the job at the close of the work day before and at the 
beginning of the work day after the holiday, and in all other cases in 
which pay for the holiday is claimed under this statute there should be 
a showing of the facts and circumstances tending to establish that the 
employee would have worked on the day involved but for the sole fact that 
it was a holiday. 


Acting Comptroller General Elliott to the Governor of The Panama Canal, 
August 29, 1938: 


Your letter of August 15, 1938, is as follows: 


There are submitted herewith for your consideration and decision several 
questions relating to the effect of Public Resolution No. 127, approved June 
29, 1938, upon the pay of per diem and hourly employees of The Panama Canal 
on the Isthmus of Panama. 

This resolution provides: 

“That hereafter whenever regular employees of the Federal Government 
whose compensation is fixed at a rate per day, per hour, or on a piece-work 
basis are relieved or prevented from working solely because of the occurrence 
of a holiday such as New Year’s Day, Washington’s Birthday, Memorial Day, 
Fourth of July, Labor Day, Thanksgiving Day, Christmas Day, or any other 
day declared a holiday by Federal statute or Executive order, or any day on 
which the departments and establishments of the Government are closed by 
Executive Order, they shall receive the same pay for such days as for other 
days on which an ordinary day’s work is performed. 

“Seo, 2. The joint resolution of January 6, 1885 (U. S. C., title 5, sec. 86), 
and all other laws inconsistent or in conflict with the provisions of this Act 
are hereby repealed to the extent of such inconsistency or conflict.” 

Question 1. Does the term “regular employees of the Federal Government 
whose compensation is fixed at a rate per day, per hour, or on a piece work 
basis” include alien employees of The Panama Canal who heretofore were not 
entitled to gratuity holiday pay? 
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In connection with this question reference is made to the Acting Comptroller 
General’s decision A-95654 to the Governor, The Panama Canal, July 6, 1938, 
which states in part: 

“Both the Act of May 13, 1938, quoted in your letter, and the Public Resolu- 
tion of June 29, 1988, quoted above, are applicable to the employees of The 
Panama Canal. The latter statute supersedes the Executive Orders issued 
pursuant to law relating to granting of gratuity pay for holidays to per diem 
employees of The Panama Canal. See Decision May 23, 1938, A-89369, 17 Comp. 
Gen. 970.” 

The authority to pay per diem employees of The Panama Canal gratuity 
holiday pay was contained in the Executive Order dated February 2, 1914, which 
reads in part: 

“12. Employees above the grade of laborer, appointed with rates of pay per 
hour or per day, will not be employed over 8 hours in any one calendar day, 
except in case of emergency. * * * Such employees who work on the days 
prior and subsequent to the holidays specifically named above will be allowed 
their regular pay for 8 hours for such days, in addition to pay for any work 
performed :” 

Paragraph 43.2 Personnel Regulations, The Panama Canal, issued by the 
Governor, reads in part: 

“The term ‘laborer’ is interpreted so as to include not only employees desig- 
nated ‘laborer’ but also all alien hourly employees receiving 40¢ or less per 
hour.” 

It is pertinent to remark that this definition of “laborer” has been adhered 
to consistently in the application of rules regarding gratuity holiday pay, not- 
withstanding the fact that the circular, “Rates of Pay, Silver Roll,” which also 
was issued by the Governor, designates certain alien hourly employees rated 
at 40¢ an hour or less as “Artisan, Attendant, Caulker, Chauffeur, Checker, 
Diver, Foreman, etc., etc.” 

With reference to such alien employees there is also for consideration: 

(a) Section 1 of Executive Order No. 7916, dated June 24, 1988, provides that, 
effective February 1, 1939, practically all positions in the Executive Civil Service, 
including positions in corporations wholly owned or controlled by the United 
States, are covered into the competitive classified civil service. Section 3 of the 
Order further provides that persons affected thereby must be citizens of the 
United States. 

(b) These employees are not subject to the Retirement Act. 

(c) They are not affected by the 25% differential over States rates. 

(d) They are not affected by States rates. 

(e) They have no vacation leave privileges. 

(f) They are not subject to the 40-hour week law. 

(g) The Treasury-Post Office Appropriation Act for 1939 approved March 
28, 1938, places certain restrictions against the employment of aliens (in the 
continental United States). . 

(h) They are not affected by the Civil Service law and therefore may be 
employed or discharged without reference thereto. 

(i) Although many of them have been employed without interruption by 
The Panama Canal for a number of years, their tenure of employment has been 
of uncertain duration at all times. 

Question 2. Is the language “relieved or prevented from working solely be- 
cause of the occurrence of a holiday” as used in the Resolution to be inter- 
preted as superseding previous authority to allow gratuity holiday pay in addi- 
tion to pay for any work performed on such days? 

Question 3. Is a 40-hour week hourly employee entitled to gratuity holiday 
pay for a holiday falling on Saturday (a day on which he would not have 
been required to perform service in any event) where his regular tour of 
duty was from Monday to Friday, inclusive? 

Question 4. Is a 40-hour week hourly employee entitled to overtime compen- 
sation under the following circumstances? His regular tour of duty consisted 
of 8 hours a day from Monday to Friday. He was prevented from working on 
Thursday solely because it was a holiday (and received pay therefor accord- 
ingly) and on Saturday was called upon to perform 8 hours’ service. In other 
words, is the holiday time allowed for Thursday synonymous with work so far 
as overtime allowance is concerned? 

Question 5. May gratuity holiday pay be allowed under the following cir- 
cumstances? In order to facilitate progress of rush work, the usual schedule of 
working days constituting a 40-hour week is administratively changed so as to 
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permit 40 hours actual service, regardless of holiday time, as for example: Dur- 
ing a week when a holiday falls on Friday, a normal work day, Saturday is 
placed on the schedule as a regular work day, and Friday, the holiday, is 
scheduled as a nonwork day. 

Question 6. In case of an affirmative reply to the preceding question (No. 5) 
would an employee who worked in that week 40 hours and was allowed 8 hours 
holiday time be allowed overtime compensation for the 8 hours in excess of 40? 

Question 7. Are hourly employees entitled to additional holiday pay where 
they are required to perform service on a holiday occurring within their regular 
tour of duty? 

Question 8. Heretofore employees above the grade of laborer who worked on 
the days prior and subsequent to gratuity holidays or who worked more than 
half a day on one side and were in a pay status on the other, were allowed 
their gratuity pay for such holidays. Would there be any objection to the 
Governor administratively ruling that employees meeting these requirements 
are to be considered as being “prevented from working solely because of the 
occurrence of a holiday?” 

Question 9. In case of a negative reply to the preceding question (No. 8) 
may an employee be considered as being “prevented from working solely because 
of the occurrence of a holiday” under the following circumstances? 

(a) He is absent with permission all day on the work day preceding the 
holiday, but works all the morning of the day following the holiday. 

(b) He is absent with permission all day on the work day preceding the 
holiday but works the entire day following the holiday. 

(c) On the work day preceding the holiday he works in the morning, but is 
excused with permission for the afternoon and is likewise excused with permis- 
sion on the day following the holiday. 

(d) On the work day preceding the holiday he works the first 5 hours and 
is absent on account of illness the last 3 hours, and is absent with permission 
on the day following the holiday. 

(e) On the work day preceding the holiday he is absent in the morning 
but works in the afternoon and is absent with permission on the day following 
the holiday. 

(f) On the work day preceding the holiday he works all day but is absent 
without permission the day following the holiday. 

It is recommended that your decision in the matter be rendered at an early 
date, in order that timely administrative action may be taken. 

By direction of the Governor of the Panama Canal. 


While the fact that per diem, per hour, and piece-work employees 
are appointed or employed without regard to the civil service laws 
and regulations and are not entitled to retirement, would not neces- 
sarily preclude them from being regarded as regular employees within 
the purview of Public Resolution No. 127, approved June 29, 1938, 
52 Stat. 1246, it is apparent from your letter that “alien employees 
of The Panama Canal who heretofore were not entitled to gratuity 
holiday pay” (quoting from question 1) have been regarded by The 
Panama Canal not as “regular employees of the Federal Govern- 
ment” (quoting from the public resolution), but rather as workers 
employed from day to day. There is nothing in the public resolu- 
tion or otherwise requiring a different conclusion. See 5 Comp. Gen. 
235; 10 id. 322, 13 id. 378. Question 1 is answered in the negative. 

Question 2 is answered in the affirmative and question 3 in the 
negative. See decision of August 19, 1938, A-97193, to the Secretary 
of War, in which it was stated: 

Hence, regular per diem, per hour, and piece-work employees are entitled to 
their regular pay for holidays on which no work is performed only if and when 


they “are relieved or prevented from working solely becanse of the occurrence 
of” the holiday. If they are relieved or prevented from working on the holiday 
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for any reason other than the occurrence of the holiday, such as when the 
holiday occurs on a non-work day, or within a period of furlough or leave of 
absence, no pay for the holiday as such is authorized. If such employees are 
required to work on a holiday occurring within their regular tour of duty, only 
one day’s pay is authorized—payment of gratuity holiday pay in addition being 
no longer authorized. If the holiday occurs on a day outside the regular tour 
of duty of 40 hours per week and work is required on the holiday, the employee 
is not entitled to two days’ pay, one for working and one for the holiday, but 
may be entitled to overtime pay for the day under administrative regulations at 
a rate not less than one and one-half times their regular pay. (See the 40-hour 
week statute, section 23 of the act of March 28, 1934, 48 Stat. 522.) 

Question 4 is answered in the affirmative. See 14 Comp. Gen. 761. 

Question 5 is answered in the negative. While an administrative 
office should not arbitrarily adjust days of work for the purpose of 
defeating the employee’s right to pay for a holiday, it is within ad- 
ministrative discretion to fix the 40-hour weekly tour of duty on any 
of the 7 days of any week (13 Comp. Gen. 291; id. 307), and if in 
the exercise of that administrative discretion, in an emergency, the 
days of work in any week are adjusted so that a holiday falls on a 
nonwork day, the 40-hour weekly tour of duty to be on the other days 
of that week, the employee would be entitled to only his regular pay 
for the five days worked with no pay for the holiday which fell on 
his non-work day. 

The answer to question 5 makes it unnecessary to answer ques- 
tion 6. 

Question 7 is answered in the negative. See decision of August 19, 
1938, A-97163. 

Referring to questions 8 and 9, it evidently was the intent of the 
Congress that the new holiday statute for per diem, per hour, or 
piece-work employees, including the phrase “relieved or prevented 
from working solely because of the occurrence of a holiday,” should 
be uniformly applied to all “regular employees of the Federal Gov- 
ernment whose compensation is fixed at a rate per day, per hour, or 
on a piece-work basis.” The right to pay for holidays under this 
statute should not be confused with rights under leave statutes and 
regulations. If an employee is entitled to pay for a holiday occur- 
ring within or at either end of an absence on annual or sick leave 
with pay, it must be because of (and only in accordance with) the 
leave statutes and regulations and not because of this statute. If an 
employee of a class to which this statute applies is not actually on the 
job at the close of the work day preceding the holiday, whether with 
or without permission, it is not to be presumed as a matter of course 
that he was relieved or prevented from working on the holiday solely 
because it was a holiday; and even though he was on the job at the 
close of the work day preceding the holiday, it does not necessarily 
follow that he would have worked on the next day if it had not been 
a holiday if he is not on the job at the beginning of the work day 
following the holiday. Only when an employee is actually on the 
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job at the close of the work day before, and at the beginning of the 
work day after, the holiday, may payment for the holiday be made 
under the statute here involved on the presumption that the employee 
was relieved or prevented from working on the holiday solely because 
it was a holiday. In all other cases in which pay for the holiday is 
claimed under this statute there should be a showing of the facts and 
circumstances tending to establish that the employee would have 
worked on the day involved but for the sole fact that it was a holiday. 
Questions 8 and 9 are answered accordingly.. 


(A-97483) 


APPROPRIATIONS — LIMITATIONS — EFFECT OF APPROPRIATION IN- 
TERCHANGE AUTHORITY—DISTRICT OF COLUMBIA NATIONAL 
GUARD 


The provision in the act of March 2, 1911, 36 Stat. 1004, permitting amounts 
to be interchanged between the various appropriations “for the District 
of Columbia Militia * * * to supplement specific appropriations of 
allotments which may be found insuflicient for the purposes for which 
made,” does not authorize the increase of a limitation on the amount to be 
expended where, in connection with a miscellaneous item, a specific amount 
is indicated for a purpose with the limitation added “not exceeding” or 
“not to exceed.” 


Acting Comptroller General Elliott to the Commanding General, District of 
Columbia National Guard, August 31, 1938: 


There has been received your letter of August 24, 1938, as follows: 


The District of Columbia National Guard, as has been the practice for several 
years, desires to send to the Convention of the National Guard Association of 
the United States, the Commanding General and the Adjutant General. The 
cost of their travel, including railroad fare, per diem allowance, etc., will exceed 
$400.00 because of the fact that the Convention is held in the city of San 
Francisco this year. 

An appropriation item for the Militia of the District of Columbia includes 
the wording “not exceeding $400.00 for traveling expenses, including attendance 
at meetings or conventions of associations pertaining to the National Guard.” 

At the time that the original estimates for the Militia for the fiscal year 1939 
were submitted, the place for holding the Convention of the National Guard 
Association of the United States had not been selected. 

The Act of Congress approved March 2, 1911, states, “hereafter, any of the 
moneys appropriated for the District of Columbia Militia may be used to sup- 
plement specific appropriations of allotments which may be found insufficient 
for the purposes for which made * * *.” 

Information is requested as to whether or not the Commanding General of 
the Militia of the District of Columbia is authorized to supplement, under the 
provisions of the Act of March 2, 1911, the $400.00 authorized for traveling 
expenses, by such sum as may be necessary to meet the needs of the service. 


The appropriation to which reference is made, “Militia, D. C.,” 
contained in the annual appropriation act for the District of Colum- 
bia for the fiscal year 1939, act of April 4, 1938, Public, No. 458, 52 
Stat. 156, 182, is as follows: 

For the following, to be expended under the authority and direction of the 
commanding general, who is hereby authorized and empowered to make neces- 
sary contracts and leases, namely: 


For personal services, $21,500; temporary labor, $5,800; for expenses of 
cainps, including hire of horses for officers required to be mounted, and for the 
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payment of commutation of subsistence for enlisted men who may be detailed 
to guard or move the United States property at home stations on days imme- 
diately preceding and immediately following the annual encampments; dam- 
ages to private property incident to encampment; reimbursement to the United 
States for loss of property for which the District of Columbia may be held re- 
sponsible; cleaning and repairing uniforms, arms, and equipment; instruction, 
purchase, and maintenance of athletic, gymnastic, and recreational equipment 
at armory or field encampments, not to exceed $500; practice marches, drills, 
and parades; rent of armories, drill hails, and storehouses; fuel, light, heat, 
care, and repair of armories, offices, and storehouses; machinery and dock, 
including dredging alongside of dock; construction of buildings for storage and 
other purposes at target range; telephone service; printing, stationery, and 
postage; horses and mules for mounted organizations; maintenance and opera- 
tion of passenger and non-passenger carrying motor vehicles; streetcar fares 
(not to exceed $200) necessarily used in the transaction of official business; 
not exceeding $400 for traveling expenses, including attendance at meetings or 
conventions of associations pertaining to the National Guard; and for general 
incidental expenses of the service, $15,480; in all, $42,780. 


The act of March 2, 1911, referred to, is a provision contained in 
the appropriation for the District of Columbia for the fiscal year 
1912, 36 Stat. 966, under “Militia, D. C.,” at page 1004 et seq. The 


appropriation for that year and the provision to which reference is 
made are as follows: 


For the following, to be expended under the authority and direction of the 
commanding general, who is hereby authorized and empowered to make neces- 
sary contracts and leases, namely: 

For expenses of camps, including hire of horses for officers required to be 
mounted, and such hire not to be deducted from their mounted pay, instruc- 
tion, practice marches and practice cruises, drills, and parades, rent, fuel, light, 
heat, care, and repair of armories. practice ships, boats, machinery, and dock, 
dredging alongside of dock, telephone service, and for general incidental ex- 
penses of the service, forty-eight thousand dollars. 

i For printing, stationery, and postage, two thousand one hundred and fifty 
ollars. 

For cleaning and repairing uniforms, arms, and equipments, and contingent 
expenses, two thousand two hundred and fifty dollars. 

For custodian in charge of United States property and storerooms, one thou- 
sand dollars. 

For clerk, office of the adjutant general, one thousand dollars. 

For expenses of target practice and matches, ane thousand two hundred and 
fifty dollars. 

For pay of troops, other than Government employees, to be disbursed under 
the authority and direction of the commanding general, twenty-four thousand 
dollars: * * * Pronided further, That hereafter any of the moneys appro- 
priated for the District of Columbia Militia may be used to supplement specific 
appropriations or allotments which may be found insufficient for the purposes 
for which made, and authority is hereby given to supplement the regular ration 
by purchase of such additional articles of subsistence as may be deemed nec- 


Ory SS is 

The difference in the form of the appropriation for the fiscal year 
1912 and that for 1939 is apparent. In the former, specific appro- 
priations were made for named objects and without the provision 
cited an excess under one head could not have been used under any 
of the others, and the provision was therefore to permit interchange- 
ability under the various appropriation heads. The current appro- 
priation is for a specific amount, $42,780, appropriated under three 
broad divisions, personal services, $21,500, temporary labor, $5,800, 
and for miscellaneous detailed items, $15,480, the total amounting to 
$42,780, the amount appropriated under the head. Were it; neces- 
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sary, the act of 1911 would permit interchangeability between these 
three divisions in which the appropriation is made. Where, how- 
ever, in connection with a miscellaneous item a specific amount is 
indicated for a purpose with the limitation added “not exceeding” 
or “not to exceed,” this must be understood as limiting the amount 
that may be expended for that particular purpose. Otherwise, the 
limiting words would be meaningless. The provision of the 1911 
act contains no authority to expend an amount in excess of the spe- 
cific appropriation so limited by the Congress. You are accordingly 
informed that there is no authority to exceed the limit of $400 placed 
by Congress on expenditures to be made for travel expenses in the 
appropriation named, and that such sum may not be supplemented 
from funds otherwise therein appropriated. 


(A-51624) 


COMPENSATION—DOUBLE—ENLISTED PERSONNEL IN CIVILIAN 
POSITIONS 


An Army enlisted man may not be compensated for services under the Weather 
Bureau as airways observer, the time of one in the military service not 
being his own, however limited the duties of the particular assignment may 
be, and any agreement or arrangement for the rendition of services in 
another position or employment being incompatible with his military duties 
actual or potential. 


ree See General Elliott to the Secretary of War, September 1, 


There has been received your letter of April 21, 1938, in reply to 
report to you of February 1, 1938, respecting the performance of 
duties of airways observers for the Weather Bureau by enlisted men 
of the United States Army on Signal Corps duty at stations of the 
Alaska Communication System in part as follows: 


Your letter of February 1, 1938, referred to and quoted that part of your 
letter of November 10, 1937, in which it was stated that: 

“It has long been the rule that an enlisted man of the Army may not, during 
the period of his enlistment, in the absence of specific statutory authority, be 
employed in another capacity under the Government and receive pay therefor, 
other than the pay and allowances that accrue to him by reason of his enlisted 
status. See 15 Op. Atty. Gen. 362; 18 Comp. Dec. 224; 22 id. 259; 25 id. 666; 26 
id. 568; 3 Comp. Gen. 40; U. 8S. C. 5:70; and paragraph 1 (d) of Army Regula- 
tions 35-2320.” 

The cases covered by 15 Op. Atty. Gen. 362 and 18 Comp. Dec. 224 involved 
the violation of Section 35 of the Act of March 3, 1863 (12 Stat. 736) which 
prohibited enlisted men from receiving extra pay for special services to which 
they had been detailed. The case covered by 22 Comp. Dec. 259 involved the 
employment of an enlisted man in the performance of duties which he should 
be required to perform under his general obligations as a soldier. The case 
covered by 25 Comp. Dec. 666 involved the employment of an Army officer in a 
civil position by another branch of the Government in violation of the provisions 
of R. S. 1222 (U. S. C. 10: 576), which, however, are not applicable to enlisted 
men of the Army. It appears that the case covered by 26 Comp. Dec. 568 was 
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decided on the grounds that the compensation for additional duties performed 
by enlisted men while on furlough was not fixed by law or regulation, but was 
adjusted so that the total rate of pay would be within the limit of $2,000 per 
annum imposed by U. 8. C. 5:58. Also, it appears that the decision in the case 
of 3 Comp. Gen. 40 was based, to some extent, upon the insufficiency of evidence 
as to the authority to place an enlisted man on leave for two months appar- 
ently with a view to employment in a civil position during such leave. This 
decision cited and referred to all of the other above discussed cases in support 
of the statement that: 

“So far as an enlisted man is concerned, and until his enlistment is termi- 

nated, he may be paid only the pay and allowances that accrue to him under 
the laws and regulations applicable to his enlisted status.” 
Whether the decision in 3 Comp. Gen. 40 was determined by an application 
of the rule thus stated, by the apparently irregular circumstances in connec- 
tion with the leave of absence, or by a combination of both, it does not appear 
that the decisions in the cases cited support a conclusion involving such a 
general rule with respect to enlisted men of the Army which should serve as a 
precedent in the determination of all future cases without regard to the facts 
and circumstances involved. 

In view of the rule laid down in the case of U. 8. vs. Saunders (120 U. S. 
126) and supported by other court decisions, to the effect that the provisions 
of U. 8. C. 5: 70 do not prevent a person from holding two distinct offices, ap- 
pointments, or positions not otherwise forbidden and not incompatible with each 
other and drawing the salary attached to each, the War Department would 
like to be advised why an enlisted man of the United States Army should not 
be allowed to accept compensation from the Weather Bureau for services as 
either Airways Observer or paid relief observer in cases where such employ- 
ment does not interfere with the proper performance of his regular duties as a 
soldier and do not involve compensation for the performance of duties which 
are required of him under his general obligations as a soldier, and the com- 
bined compensation received does not exceed the limit imposed by U. 8. C. 5:58. 

The making of weather observations is not a part of the duties assigned to 
any Signal Corps enlisted man of the Alaska Communication System. Such 
cooperative assistance as is rendered by Signal Corps enlisted men of the Alaska 
Communication System to either the Weather Bureau or to an Airways Observer 
appointed and paid by the Weather Bureau is in addition to his regularly 
assigned duties or general obligations as a soldier. 


The decisions have been uniform in denying pay in a Governmental 
civilian capacity to one in the military service in the absence of a 
statute specifically authorizing payment in the civilian capacity. The 
decisions have in part or in whole relied upon one or another statute 
but the uniform action suggests a basic reason. While section 35 of 
the act of March 3, 1863, was considered in the opinion of the Attor- 
ney General, reported 15 Op. Atty. Gen. 362, that section prohibiting 
extra pay for enlisted men detailed to special service, the question 
actually considered by the Attorney General was whether pay in an- 
other capacity might be paid. The enlisted man in that case was 
detailed to duty as a telegraph operator, and with a view apparently 
to paying him the pay authorized for a telegraph operator, it was 
sought to place him on furlough without pay as an enlisted man to 
enable him to receive the pay appertaining to the duty and position 
of telegraph operator. The Attorney General in discussing the mat- 
ter used the following language: 

* * * All parts of this order, as well as those of the previous order, 
are to be taken together, and it cannot be considered to be a furlough in any 


proper sense of the term. That is not a furlough which does not release the 
soldier temporarily from his military service, but simply transfers him from 
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one branch of the service to another and from one duty to another. This order 
relieves Lines from duty in his company, but orders him for duty to another 
military commander. It is in all essential characteristics a detail of him to 
the performance of the duty which he afterwards discharged. It is not possi- 
ble, although it is called a furlough, when it is accompanied by a detail for 
other and distinct duty, to treat it otherwise than as a detail for such duty. 
It will be observed that in the letter of the Secretary the order is so treated. 

It has also been suggested that this order may be treated as a suspension of 
the soldier for the time being, and that he may thus receive pay suitable to 
the important duty which he performed as a telegraph operator. 

It is impossible to give the order this construction, for it is not in the power 
of the Secretary to suspend the enlistment of a soldier, retaining the right to 
resume his proper control over him as an enlisted man at any definite or 
indefinite period. He may discharge him from the service according to the 
contract which is made by enlistment, but the right to suspend the contract 
does not exist upon the part of the Secretary, even with the consent of the 
soldier. To use the language of Attorney-General Clifford (4 Opin., 538): “The 
Executive Department has discretionary authority to discharge before the term 
of service has expired, but has no power to vary the contract of enlistment.” 

I am therefore of opinion that no contract to pay a monthly salary to an 
enlisted man as a telegraph operator could legally be made. The soldier is 
entitled to receive the amount of his pay and emoluments as a private, and 
no more. 

Considering the value of the services rendered by Private Lines, I should be 
very glad in his individual case, if it were in my power, to come to a conclusion 
different from that which I have stated. 


It will be observed the case did not turn upon the provisions of 
section 35 of the act of 1863 but the illegality of any payment to him 
in the capacity of telegraph operator in excess of his pay and emolu- 
ments as a private soldier. This language rather broadly hints that 
it is the status of the soldier which limits his pay and emoluments to 
that of his grade and length of service as an enlisted man, and 
nothing more. 

You have called attention to the Saunders case in the Supreme 
Court, but that case was predicated on the compatibility of two 
civilian officers. The question arises whether there can be a civilian 
employment compatible with an enlistment or office in the military 
service. Statutes have in some cases specifically denied to officers of 
the Army pay or the right to hold a civil office, but it does not neces- 
sarily follow that in the absence of such a statute employment in a 
civil capacity of one in the military service is compatible with service 
in a military capacity. 

“Enlistment is a voluntary contract for military service for a certain 
term entered into by a civil person with the United States.” (Win- 
throp, “Military Law and Precedents,” p. 538, War Department 
reprint.) 

In /n re Grimley, 187 U. 8S. 147, 34 L, Ed. 636, the Supreme Court 
used the following language with respect to an enlistment in the 
Army: 

* * * Enlistment is a contract; but it is one of those contracts which 


changes the status; and, where that is changed, no breach of the contract 
destroys the new status or relieves from the obligations which its existence 


imposes. * * * 
161412—39—16 
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By enlistment the citizen becomes a soldier. His relations to the State and 
the public are changed. He acquires a new status, with correlative rights and 
duties; and although he may violate his contract obligations, his status as a 
soldier is unchanged. * * * An army is not a deliberative body. It is the 
executive arm. Its law is that of obedience. No question can be left open 
as to the right to command in the officer, or the duty of obedience in the 
soldier. * * © 

The 61st of the Articles of War constitutes it a penal offense for 
any person subject to military law who fails to report at the fixed 
time to the properly appointed place for duty or goes from the same 
without proper leave. That civil employment is incompatible with 
military service seems also to have been the view of the Supreme Court 
as expressed in Badeau v. The United States, 130 U. S. 439, 32 L, 
Ed. 997. Badeau was a retired officer of the Army who had been 
appointed to diplomatic and consular offices and he was suing for 
his pay as a retired officer. The court there gave consideration to the 
question of compatability of a retired officer of the Army holding 
a civil office which removed him from the United States and used 
the following language: 

* * * Jt has been decided that a person holding two offices or employ- 
ments under the government, when the services rendered or which might be 
required under them were not incompatible, is not precluded from receiving 
the salary or compensation of both. Converse v. United States, 21 How. 463; 
United States yv. Brindle, 110 U. 8S. 688. But the Treasury Department did 
not apparently regard this case as falling within that exception, and we agree 
with that conclusion. United States v. Shoemaker, 7 Wall. 3388; Standbury 
v. United States, 8 Wall. 33; Hoyt v. United States, 10 How. 109, 141. 

Under the act of 1875 retired officers situated as therein described, are so 
far taken out of the operation of the act of 1868 as not to be held, if they 
accept or hold diplomatic or consular appointment, to have resigned their 
places in the army; but this does not change the general policy of the law, and 
does not entitle them to pay as army officers during the period of time when 
they are absent from their country in the discharge of continuous official duties 
inconsistent with subjection to the rules and articles of war, and the other inci- 
dents of military service. Notwithstanding § 1223, such officers, when in the 
diplomatic or consular service, may still be borne on the retired list, but can- 
not receive double compensation. : 

If it is incompatible and against the general policy of the law for 
a retired officer, who is only subject to the rules and articles of war 
and certain limited other incidents of military service, to hold a 
civil office in a foreign country, obviously, any appointment in the 
civil branch of the Government would be incompatible with service 
on the active list of the Army. The fact that during hours of 
relaxation or relief from the actual performance of duties the indi- 
vidual has time to devote to his personal affairs and that normally 
such time is available for the performance of other duties is not the 
test. Compatibility is determined by the individual’s freedom to 
perform both services, the one without interference from the other. 
The superior—the controlling—obligation to render military service 
thus makes impossible the acceptance without qualification of another 


obligation to the Government to render service in a civilian capacity 
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at the same time. The time of one in the military service is not his 
own, however limited the duties of the particular assignment may 
be, and any agreement or arrangement for the rendition of services 
to the Government in another position or employment is incompatible 
with his military duties actual or potential. Your question is 
answered accordingly. 


(A-97325) 


GENERAL ACCOUNTING OFFICE—JURISDICTION—QUESTIONS NOT 
INVOLVING PAYMENTS TO BE MADE BY, OR UNDER, THE PRESENT- 
ING AGENCY 


A question presented by the United States Civil Service Commission involving 
the authority of the heads of executive departments and establishments in 
the matter of making appointments under the Work Relief and Public 
Works Appropriation Act of 1938, and the application or scope of the 
provisions of Executive Order No. 7916, dated June 24, 1938, relating to 
the covering of certain positions into the competitive classified civil service, 
and not involving a payment to be made by, or under, the Commission, is 
not within the jurisdiction to render decisions conferred by section 8 of 
the Dockery Act of July 31, 1894, 28 Stat. 208, and vested in the Comptroller 
General at section 304 of the Budget and Accounting Act of June 10, 1921, 
42 Stat. 24. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, September 2, 1938: 


Your letter of August 15, 1938, is as follows: 


The Commission has the honor to submit for your decision a question growing 
out of the following provisions of the Work Relief and Public Works Appro- 
priation Act of 1938 (Public Resolution No. 122, 75th Congress, approved June 
21, 1938) : 

TITLE I—WORK RELIEF AND RELIEF 


“Sec. 8. The appropriations in this title for administrative expenses and such 
portion of other appropriations in this title as are available for administrative 
expenses shall not be obligated for such administrative expenses in excess of the 
amounts which the department, establishment, or agency, with the approval of 
the Director of the Bureau of the Budget, shall have certified to the Secretary 
of the Treasury as necessary for such purposes, The amounts so certified for 
administrative expenses shall be available for expenditure by such department, 
establishment, or agency concerned for personal services in the District of 
Columbia and elsewhere and for the objects set forth in subsection (a) of 
section 3 of the Emergency Relief Appropriation Act of 1935 and with the 
authority set forth in subsection (b) of such section of such Act: Provided, 
That not to exceed 5 per centum of the amount made available in section 1 of 
this title to the Works Progress Administration and to the Works Progress 
Administration for the National Youth Administration shall be used for 
administration.” 

The provisions referred to from the Emergency Relief Appropriation Act of 
1935 (Public Resolution No. 11, 74th Congress, approved April 8, 1935) read: 

“Sec. 3. In carrying out the provisions of this joint resolution the President 
may (a) authorize expenditures for contract stenographic reporting services; 
supplies and equipment; purchase and exchange of law books, books of refer- 
ence, directories, periodicals, newspapers, and press clippings; travel expenses, 
including the expense of attendance at meetings when specifically authorized; 
rental at the seat of government and elsewhere; purchase, operation, and main- 
tenance of motor-propelled passenger-carrying vehicles; printing and binding; 
and such other expenses as he may determine necessary to the accomplishment 
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of the objectives of this joint resolution; and (b) accept and utilize such vol- 
untary and uncompensated services; appoint, without regard to the provisions 
of the civil service laws, such officers and employees, and utilize such Federal 
officers and employees, and, with the consent of the State, such State and local 
officers and employees as may be necessary; prescribe their authorities, duties, 
responsibilities, and tenure, and, without regard to the Classification Act of 
1923, as amended, fix the compensation of any officers and employees so 
appointed.” 

The question to be decided is whether, under this language, the final authority 
over the exemption of the positions concerned from the civil service laws and 
rules and the Classification Act of 1923 remains vested in the President, as 
provided in section 3 of the Emergency Relief Appropriation Act of 1935, referred 
to in the statutory text, or has been transferred by law to the heads of the 
respective departments and agencies to which appropriations, as specified in 
title I, have been granted. 

It is to be noted that with certain specific limitations or exceptions the Con- 
gress, in the Emergency Relief Appropriation Act of 1935, placed allotment or 
apportionment of funds in the President, and in section 3 particularized as to 
the powers of the President in authorizing expenditures, whether for purchases 
of equipment and supplies, travel expenses, etc., or for personal services speci- 
fied in subsection (b). This subsection, among other things, authorized the 
President to “appoint, without regard to the provisions of the civil service laws, 
such officers and employees, * * * as may be necessary, prescribe their 
authorities, duties, responsibilities, and tenure, and, without regard to the 
Classification Act of 1923, as amended, fix the compensation of any officers and 
employees so appointed.” This, of course, is an affirmative or express exemption 
from the requirements of the Civil Service Act of 1883 and the Classification 
Act of 1923, as referred to in decisions of your office (Dec. C. G., A-57221, August 
29, 1934, to the Railroad Retirement Board; A-95797, June 25, 1938, to the Sec- 
retary of the Navy; and A—95797, July 20, 1938, to the Administrator, Federal 
Emergency Administration of Public Works), the exempting authority being 
vested specifically in the President. In the exercise of this authority, the Presi- 
dent, on May 6, 1935. promulgated section V of Executive Order No. 7034, 
authorizing the agencies established or designated in that order “to exercise 
the authority with respect to personnel” conferred upon the President by section 
3 of the Emergency Relief Appropriation Act of 1935. 

Section 8 of the Work Relief and Public Works Appropriation Act of 1938 
contains no language as precise and definite as this. On the contrary, it does 
not contain any affirmative or express language transferring from the Presi- 
dent to the various appointing officers to whom funds are allotted or appro- 
priated by title I of the act, the power respectively and individually to ignore 
the provisions of the Civil Service Act of 1883 and the Classification Act of 
1923 in employing and paying personnel. Although title I contains direct appro- 
priations to the various agencies named therein, the President continues to have 
certain specified powers, among them being a controlling authority in several 
items including part of section 1 and section 2; and in section 21, the President 
alone is directed to submit detailed reports to Congress of expenditures under 
the three relief acts named therein. Similarly, it is the authority of the Presi- 
dent that is referred to in section 8. 

The first requirement of section 8 is that the Director of the Bureau of the 
Budget shall certify to the Secretary of the Treasury the amounts regarded as 
necessary for the administrative expenses of the resective agencies. Then, such 
amounts so certified shall be available for expenditure by the respective agencies 
for personal services and “for the objects set forth in subsection (a) of section 
3 of the Emergency Relief Appropriation Act of 1935, and with the authority set 
forth in subsection (b) of such section of such act; * * *.” This language, 
it is respectfully submitted, is not sufficiently precise to constitute by itself a 
grant of discretionary authority to each head of department or agency, receiv- 
ing appropriations, or allotments under the act, to employ personnel without 
regard to the usual laws governing employment and pay. It is essentially a 
reference to and a confirmation of the authority of the President. It means 
that the authority of the President must be sought and secured before the re- 
spective agencies can make any non-civil service appointments or compensate 
their employees at other than the rates of pay fixed under the Classification Act 
of 1923, as amended. So far as the Civil Service Act and rules are concerned, 
he has already exercised this authority in Executive Order No. 7916, June 24, 
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1938, making such employments subject to the merit system on and after Feb- 
ruary 1, 1939. Whatever decision is reached on the construction of section 8 
of the Work Relief and Public Works Appropriation Act of 1938 will have a vital 
bearing on the scope of this Executive Order. Sections 1 and 9 of such 
order read: 

“Section 1. Effective February 1, 1939, all positions in the Executive civil 
service, including positions in corporations wholly owned or controlled by the 
United States, which are not now in the competitive classified civil service 
and which are not exempted therefrom by statute, except (1) policy-determining 
positions and (2) other positions which special circumstances require should 
be exempted, are covered into the competitive classified civil service: Provided, 
That this section shall not be deemed to apply to positions filled by appointment 
by and with the advice and consent of the Senate: And provided further, That 
no positions shall be exempted from the competitive classified civil service under 
clauses (1) and (2) above except such as shall be designated in subsequent 
Executive orders issued after investigation showing the necessity and justifi- 
cation for such exemptions. This section shall also apply to positions affected 
by statutes which exempt them from the competitive classified civil service but 
authorize the President in his discretion to cover them into such service.” 

“Section 9. Schedules A and B of the Civil Service Rules as presently ex- 
isting, relating to positions excepted from examination and positions which 
may be filled upon noncompetitive examination, will be superseded by schedules 
designating policy-determining positions and other positions which special 
circumstances require should be exempted, which schedules will be set forth 
in subsequent Executive orders as provided in section 1 hereof.” 

It is clear that the President by this order desires to extend the classified 
service to embrace as many positions as legally possible; and it is equally 
clear, from a long line of decisions of the Comptroller General and opinions 
of Attorneys General, that any departures from the application of the merit 
system established by the Civil Service Act of 1883 and the Classification 
Act of 1923, as amended, must be in specific, affirmative, and unmistakable 
terms. It is believed that section 8 of the Public Works and Relief Appropria- 
tion Act of 1938 is not so phrased as to warrant the holding that the power 
and authority to make non-civil service appointments, vested in the President 
by subsection (b) of section 3 of the Hmergency Relief Appropriation Act 
of 1935 is transferred to the respective departments and establishments and 
agencies, and by such holding automatically remove thousands of positions in 
many branches of the Government from the purview of the Executive Order 
of June 24, 1938. The purport of the decisions of your office has been to resolve 
all doubts in favor of the merit system, and to require that any exemption 
shall be in unmistakably clear phraseology. In this connection the Com- 
mission suggests consideration of your decision A-66476 of January 6, 1936, to 
the Civil Service Commission. 

If your office concurs in the view that, under section 8 of the Work Relief 
and Public Works Appropriation Act of 1938, the President, and not the heads 
of the departments and agencies, has the authority over the exemption of the 
positions concerned from the merit system, many thousands of positions and 
the incumbents thereof who receive compensation under title I of the Work 
Relief and Public Works Appropriation Act of 1988 may be brought within 
the classified service on February 1, 1939. 


Section 8 of the Dockery Act of July 31, 1894, 28 Stat. 208, pro- 
vides, in part, as follows: 

Disbursing officers, or the head of any Executive Department, or other estab- 
lishment not under any of the executive departments, may apply for and the 
Comptroller of the Treasury shall render his decision upon any question in- 
volving a payment to be made by them or under them, which decision, when 


rendered, shall govern the Auditor and the Comptroller of the ‘Treasury in 
passing upon the account containing said disbursement. 


See section 304 of the Budget and Accounting Act of June 10, 
1921, 42 Stat. 24, which vests the authority to render decisions con- 
tained in the above quoted statute in the Comptroller General of 
the United States. 
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In decision dated December 7, 1898, in reply to a request from 
the President of the United States Civil Service Commission that 
the Comptroller of the Treasury render a decision directing auditors 
to disallow compensation payments in the accounts of disbursing 
officers of employees not appointed in accordance with the civil 
service laws and regulations, a former Comptroller of the Treasury, 
after referring to the above quoted provision of the Dockery Act, 
stated : 


Your letter does not refer to the revision of a settled account, but rather 
refers to how a class of unsettled accounts should be settled. It is not a 
request by a disbursing officer or the head of an executive department, or 
other establishment not under any executive department, for a decision upon 
a question involving a payment to be made by or under them; nor is it a 
decision by an Auditor making a construction of a statute; but amounts to a 
reminder to the Comptroller that his predecessor in office made, by inference 
from the language used, a holding that the accounting officers would not 
allow credit for compensation paid to a person in the classified service when 
it was shown to them that the head of the department had so appointed him 
in violation of the civil service law, accompanied by a statement of the civil 
service laws and executive orders and regulations made thereunder, and a 
statement showing how the head of the Department of Justice had ignored 
these laws and executive orders, and appointed the persons named in the 
exhibit in disregard thereof. 

When the Comptroller of the Treasury has jurisdiction, his decisions are 
binding upon the executive branches of the Government, and in case of advance 
decisions he is authorized to render upon questions involving a payment to be 
made by a disbursing officer or the head of an executive department or other 
establishment not under any of the executive departments, decisions which when 
rendered govern the Auditor when passing upon the account containing such 
disbursement about which the decision was given, and the Comptroller as well. 
It is not to be forgotten that he can only render these advance decisions to 
disbursing officers, heads of executive departments, when the decision sought 
relates to a payment to be made by them or under them. If your letter were 
addressed to me by the head of the Department of Justice, a different question 
would be presented, and in order to determine my jurisdiction I would only have 
to-be satisfied that it raised a question involving a payment to be made by or 
under that Department. The payment of the compensation or salary of neither 
of the officers or employees under the Department of Justice set out in your 
exhibit can possibly be a payment to be made by or under your Commission. 

Any decision I might attempt to make in answer to your communication would 
be of an academic rather than of a judicial nature. It wonld neither conclude 
the Auditor, the executive branches of the Government, nor the Comptroller 
himself, because of my entire want of jurisdiction to render any decision what- 
ever. If the question is presented in a way to give me jurisdiction, I shall, 
while realizing the importance of the decision, determine in the case so pre- 
sented according to the light I then shall have, remembering that I have no 
quo warranto jurisdiction to determine the conflicting titles to an office. 

I deem it imprudent, if not improper, at this time and under the facts of 
your letter, to express any opinion upon the question I assume you desire an 
expression of opinion upon, viz: would an officer or employee in the classified 
service, appointed by the head of a department without examination or certifica- 
tion under civil service rules, when such examination and certification are re- 
quired by law, be entitled to the allowance of his salary or compensation by 
the accounting officers of the Government? 


See, also, 3 Comp. Dec. 52; 5 id. 649; id. 653; 6 id. 205; 26 id. 804. 
The question presented for decision in the third paragraph of your 

letter, supra, does not involve a payment to be made by, or under, the 

United States Civil Service Commission. In each of the decisions of 
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this office cited in your letter there was involved a question presented 
by the head of a department or establishment involving expendi- 
tures of appropriated funds under his administrative control. Your 
letter appears to involve the authority of the heads of certain execu- 
tive departments and establishments in the matter of making ap- 
pointments and the application or scope of certain provisions of 
Executive Order No, 7916, dated June 24, 1938. It is not within my 
jurisdiction to decide such questions on the basis of your present 
submission. See my decision of July 1, 1938, to you. 
Accordingly, I must decline to answer the question presented. 


(A-97343) 


LEAVES OF ABSENCE—SICK—ACT, MARCH 14, 1936—ADVANCES— 
ADMINISTRATIVE DISCRETION 


Where an employee of the Navy Department was not of a class to which, under 
administrative regulations, sick leave was authorized to be advanced, there 
is no authority to pay him for a period of absence in excess of accrued 
leave with pay and “while sick and carried on the rolls in a non-pay status,” 
the Department having discretionary authority under the act of March 14, 
1936, 49 Stat. 1162, either to approve or disapprove applications for advance 
sick leave within the limitations of the statute, and being authorized by 
the law and the Uniform Sick Leave Regulations of July 9, 1936, as well as 
those now in force (Executive Order No. 7846, March 21, 1938), to “issue 
such regulations as are not inconsistent with these regulations.” 


Acting Comatnelien General Elliott to the Secretary of the Navy, September 
1938: 


Your communication of August 15, 1938, is as follows: 


Subject: Vicente Escota, Clerk, Classif. C., $1,130 p. a—Claim for pay during 
the period 30 September 1936 to 28 October 1936, while sick and carried 
on the rolls in a non-pay status. 


Respectfully forwarded to the Acting Comptroller General, General Accounting 
Office, Washington, D. C., inviting attention to the fact that Vicente Escota was 
granted all accrued leave with pay but was not granted advance sick leave by 
the Commandant of the Sixteenth Naval District, in view of the policy an- 
nounced by the Commandant, in District Circular No. 19-36 of September 18, 
1936, that advance sick leave cannot be granted to any civil employee other than 
certain employees in Groups IVa and IVb. The employees to whom advanced 
sick leave is granted are American citizens sent out from the United States 
under contract. As the claimant is not in this category, he was not granted 
advance sick leave. 

It is noted from the decision of the Acting Comptroller General of July 16, 
1937 (17 Acting Comp. Gen. decision 48) that “There is no provision of the law, 
expressed or implied, authorizing a payment in lieu of leave not granted to a 
former officer or employee who no longer has a status upon which the statute 
may operate, irrespective of the reason why the leave was not granted.” 


As the papers accompanying your communication indicate that 
the employee in question is still in the service or remained in the 
service subsequent to the period of absence covered by the claim for 
a sufficient length of time to have earned additional sick leave, the 
rule stated in the decision of this office cited in your letter is not 
applicable in this case. 





999 DECISIONS OF THE COMPTROLLER GENERAL 


In a letter of May 18, 1938, to this office—through administrative 
channels—the employee referred to stated: 


1. I was sick for a period of 29 days from September 30, 1936, to October 28, 
1936. During this absence I was granted 7 days accrued leave with pay; and 
in a non-pay status during the remaining 23 days, as I have not accrued sick 
leave at that time. 

2. My request for an advance of 23 days sick leave was approved by the 
commanding officer of the U. S. naval station, Olongapo, P. I., but this approval 
was subsequently rescinded by the commandant, sixteenth naval district. (See 
1st indorsement of 23 November 1936.) 

3. In view of the fact that the advance of 23 days sick leave was already 
approved by my immediate commanding officer and as the express requirements 
of references (a) to (e), appear to prohibit the restrictions in paragraphs 6 and 7 
of reference (f), claim is respectfully submitted for full pay while sick and 
carried on the rolls in a non-pay status, from 9 October 1936, to 28 October 1936. 


The statements in paragraphs 1 and 2, swpra, are corroborated by 
copies of administrative orders transmitted with your letter. 

Section 3 of the sick leave act of March 14, 1936, 49 Stat. 1162, 
provides as follows: 

Administrative officers may advance thirty days’ sick leave with pay beyond 
accrued sick leave in cases of serious disability or ailments and when required 
by the exigencies of the situation. 

This statutory provision vests in the administrative office discre- 
tionary authority either to approve or disapprove applications for 
advance sick leave within the limitations of the statute as to indi- 
vidual employees or classes of employees. 

Sections 4 and 21 of the Uniform Sick Leave Regulations in force 
during the period here involved (Executive Order 7410, dated July 9, 
1936) provided as follows: 


When an employee applies for sick leave in excess of the amount accumu- 
lated to his credit and the circumstances do not justify such an advance, the 
excess leave applied for, if granted and used, shall be charged against any 
unused annual leave to which the employee is entitled, or, if there is no unused 
annual leave, the excess shall be charged as leave without pay, and such leave 
shall not thereafter be converted into either sick or annual leave subsequently 
accumulating. 

The heads or governing bodies of the various governmental agencies to which 
this order applies shall be responsible for the proper administration of these 
regulations insofar as they pertain to the granting of sick leave to employees 
under their respective jurisdictions; and they may within the limits authorized 
by law, issue such regulations as are not inconsistent with these regulations. 


To the same effect are sections 5 and 22 of the uniform sick leave 
regulations now in force (Executive Order No. 7846, dated March 21, 
1938). 

Paragraphs 5, 6, and 7 of District Circular No. 19-36 of September 
18, 1936, cited in your letter, which apparently has the approval of 
the Secretary of the Navy, provide as follows: 

5. As regards granting advances of sick leave, it will be noted this procedure 
is not made mandatory, but it is left to the discretion of the Administrative 
Officers. The best interests of the Government will not permit the general prac- 


tice of granting advances of sick leave in the cases of Groups I, II, and III, nor 
is such a practice considered practicable in view of the large number of men 
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involved. Furthermore, the privilege of accumulating 90 days sick leave and 
the fact that all such employees earn 30 days leave with pay per annum should 
prevent any undue hardship being placed on these employees through failure to 
obtain advances of sick leave. It will, therefore, be the general policy not to 
grant advances of sick leave to any Group I, II, or III employees. 

6. Certain employees in groups 1Va and IVb are permitted to accumulate 
120 days leave with pay. The general purpose for which this privilege is 
granted is to permit such employees to return to the United States for health 
and morale, and to make it attractive for qualified employees to seek duty 
outside the Continental limits of the United States. The Commandant does not 
desire to jeopardize this privilege through losses of time due to illness not due 
to any fault of these men, and wishes to give every consideration to their 
welfare and to safeguard their interests. As the exercise of the Commandant’s 
prerogative to grant advances of sick leave may prevent undue hardship from 
being imposed on these employees and as the Commandant believes that the 
interests of the Government may be adequately safeguarded and in general 
accordance with past practice, the Commandant will give consideration to rea- 
sonable advances of sick leave in exceptional and meritorious cases. However, 
each case will be decided on its own merits, and where recommendations for 
advances of sick leave are submitted by Heads of Departments for the Com- 
mandant’s consideration these recommendations shall be accompanied by de- 
tailed statements giving all necessary information in regard thereto. The Com- 
mandant feels that the necessity for granting advances should not arise fre- 
quently unless health is permanently impaired, in which case other action will 
probably be necessary. It will be noted also that advances are limited to cases 
of serious disability or ailments. 

7. In general the Commandant will not consider advances of sick leave for 
any other civilian employees. 


As the Navy Department had authority under the law and uniform 
sick leave regulations to issue the above-quoted administrative regu- 
lations which “are not inconsistent with” the uniform sick leave reg- 
ulations, and as the employee referred to in your submission was 
not of the class authorzed by the quoted administrative regulations 
to whom sick leave was authorized to be advanced, there appears no 
authority to pay this employee for the period of his absence “while 
sick and carried on the rolls in a non-pay status.” The employee 
should be advised accordingly. 


4 


(A-95425) 


CLASSIFICATION—APPOINTMENTS IN EXCESS OF GRADE MINIMUM— 
CLASSIFICATION ACT AND CIVIL SERVICE LAWS AND REGULA- 
TIONS DISTINGUISHED 


The civil service laws and regulations, relating to appointments, and the Classi- 
fication Act of 1923, relating to the fixing of salary rates, are separate and 
distinct statutes with entirely different scopes and purposes. 

Rule 6, Section 6 of the Classification Act of 1923, 42 Stat. 1490, requires that 
new appointments must be at the minimum salary rate of the grade in 
which the position has been administratively placed or allocated, and where 
there is no authority of law for exemption of a position from classification, 
credit for salary payments to the person appointed thereto, made in excess 
of the minimum classification act rate for the position, must be disallowed, 
notwithstanding the position was an “excepted position” under Schedule A 
referred to in rule 2, section 3, of the Civil Service Rules and that the 
appointment was made accordingly. 
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Acting Comptroller General Elliott to the Secretary of the Treasury, Sep- 
tember 6, 1938: 


There has been received reply to notice of exception dated Janu- 
ary 19, 1938, to supplemental pay roll voucher No. 1844289 of the 
May 1937, accounts of G. F. Allen, covering payment of compensa- 
tion to Deeter B. Flohr for the period April 16 to 30, 1937, at the 
rate of $2,400 per annum, which voucher bears the notation that the 
employee was appointed April 14 and entered on duty April 16, 1937. 

The notice of exception stated : 


Classification grade for the position is not shown and the salary rate paid is 
not the minimum salary rate of any classification act grade. 


and the reply thereto is as follows: 


Reference is made to the copy of notice of exception of the 19th instant, rela- 
tive to the appointment of Deeter B. Flohr, CAF-5 @ $2,400 per annum, effec- 
tive April 16, 1937, for special and exceptional services as chauffeur and special 
employee in the Secret Service Division. 

In filling the position to which Deeter B. Flohr was appointed, the appoint- 
ment must be made by special selection of the person possessing particular 
qualifications and responsible character to perform a very confidential service 
in the connection with the protection of the President of the United States. 
Mr. Flohr, the appointee, not only performs duties as a chauffeur but is also 
engaged upon other highly responsible duties in connection with the protection 
of the President and the immediate members of his family. 

In consideration of Mr. Flohr’s application for appointment to this important 
position, he stated that he would accept appointment provided that his entrance 
salary was not less than $2,400 per annum, and accordingly his appointment was 
made by the U. S. Civil Service Commission, under schedule A, excepted posi- 
tions, paragraph 14 of the U. S. Civil Service Rules and Regulations, which we 
feel is a definite exception to the requirement that his assignment to CAF-5 
be made at the minimum salary. Appointments of this character are unusual 
and the person under consideration for general fitness and responsible character 
must bear a rigid investigation before acceptance, consequently we must offer a 
salary rating that will be in proportion to the applicants qualifications rather 
than adapt an existing grade at the minimum salary rating to fit the appointee. 


The civil service laws and regulations, having to do with appoint- 
ments, and the Classification Act of 1923, having to do with the fixing 
of salary rates, are separate and distinct statutes with entirely different 
scopes and purposes. 

Rule 2, section 3 of the civil service rules relating to appointments 
in the Civil Service provides: 

Appointment without examination.—Appointments to the excepted positions 
named in schedule A of these rules may be made without examination or upon 
noncompetitive examination. The proper appointing officer, may, however, fill 
any position named in schedule A or schedule B, or any other excepted posi- 
tion, as classified positions are filled, in which case the person so appointed will be 
eligible for transfer, reinstatement, or promotion to positions in the classified 
service, subject to the provisions of these rules. The incumbent of any excepted 
position so filled will not be entitled to the protection against removal afforded 
by these rules; nor will the incumbent of an excepted-by-law position so filled 
be entitled to the benefits of the Civil Service Retirement Act solely by virtue of 
such employment. 

Paragraph 14, subdivision 1 of schedule A of the Civil Service Rules 
and Regulations referred to in the reply to the exception, quoted above, 


excepts from examination under rule 2, section 3, the positions referred 
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to under said paragraph 14. However, rule 6 of section 6 of the 
original Classification Act of 1923, 42 Stat. 1490, provides: 


All new appointments shall be made at the minimum rate of the appropriate 
grade or class thereof. 


The provisions of rule 2, section 3, supra, merely authorize the mak- 
ing of appointments to such excepted positions without examination 
and do not imply an authority to make such appointments at a salary 
rate fixed without regard to or in contravention of the provisions of 
the classification act. According to the above quoted reply to the 
exception to the April pay roll, and as appears from subsequent pay 
rolls on file in this office, the classification grade to which the position 
was assigned is CAF-—5, the minimum salary for which is $2,000 per 
annum. See act of May 28, 1928, 45 Stat. 780. 

Under the plain terms of rule 6 of section 6 of the Classification Act 
of 1923, new appointments to positions must be at the minimum salary 
rate of the grade in which the position has been administratively placed 
or allocated. 14 Comp. Gen. 183; 16 Comp. Gen. 1107; and A-94259, 
May 16,1938. Accordingly, since the present record does not disclose 
any authority of law for exemption of the position here involved from 
classification and since the appointment was made at a salary rate in 
excess of the minimum rate of the salary schedule of the grade to 
which the position was allocated, credit for salary payments made in 
excess of the minimum rate for the position must be disallowed. 

While the exceptional qualifications and duties referred to in the 
reply to the exception might be for consideration by the Civil Service 
Commission in determining the classification grade to which the posi- 
tion here involved should be allocated, they afford no legal basis or 
justification for fixing the initial salary under a new appointment at 
a rate in excess of the minimum rate fixed by law for the classification 
grade to which the position is allocated. 


(A-97644) 


HOLIDAY COMPENSATION OF BAILIFFS 


The provisions of annual appropriation acts for salaries and expenses of bail- 
iffs (for the current fiscal year, see act of April 27, 1938, 52 Stat. 268), 
specifically negative payment of per diem compensation for holidays except 
under the conditions stated in the said acts, and hence bailiffs are not 
“regular employees of the Federal Government,” within the meaning of 
the act of June 29, 1988, 52 Stat. 1246, providing the conditions for 
holiday compensation for “regular employees of the Federal Government 
whose compensation is fixed at a rate per day,” ete., and the said act has 
no application to them. 


Acting Comptroller General Elliott to the Attorney General, September 9, 
1938: 


_ Your letter of August 31, 1938, is as follows: 


In order that this Department may be able to properly instruct United 
States marshals as to the payments to be made by them for the per diem 
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compensation of bailiffs, you are requested to state whether the provisions of 
the act approved June 29, 1938, relative to payments to be made for holidays 
to regular employees of the Government, are to be considered as applicable to 
payments for the services of said bailiffs. 

The above mentioned act reads as follows: 

“Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That hereafter whenever regular employees 
of the Federal Government whose compensation is fixed at a rate per day, per 
hour, or on a piece-work basis are relieved or prevented from working solely 
because of the occurrence of a holiday such as New Year’s Day, Washington's 
Birthday, Memorial Day, Fourth of July, Labor Day, Thanksgiving Day, 
Christmas Day, or any other day declared a holiday by Federal statute or 
Executive order, or any day on which the departments and establishments of 
the Government are closed by Executive order, they shall receive the same 
pay for such days as for other days on which an ordinary day’s work is 
performed. 

“Sec. 2. The joint resolution of January 6, 1885 (U. S. C., title 5, sec. 86), 
and all other laws inconsistent or in conflict with the provisions of this Act 
are hereby repealed to the extent of such inconsistency or conflict.” 

Your prompt response will be appreciated. 


While the compensation of bailiffs is fixed on a per diem basis 
(sec. 715, Revised Statutes; act of March 3, 1905, 33 Stat. 1259; and 
act of December 6, 1924, 43 Stat. 704), they are not regularly em- 
ployed and payment of the per diem compensation is limited by the 
terms of the annual appropriation acts for salaries and expenses of 
bailiffs (for the current fiscal year, see act of April 27, 1938, Public 
No. 495, p. 24, 52 Stat. 268), as follows: 

* * * Provided, That, excepting in the case of bailiffs in charge of juries 
over Sundays and holidays, no per diem shall be paid to any bailiff unless the 


court is actually in session and the judge present and presiding or present in 
chambers: * * * 


In view of this provision of law specifically negativing payment 
of per diem compensation to bailiffs for holidays except under the 
conditions stated in the statute, it must be concluded that they are 
not “regular employees of the Federal Government,” within the 
meaning of the act of June 29, 1938, 52 Stat. 1246, quoted in your 
letter, and that said statute has no application to them. See gener- 
ally 7 Comp. Gen. 633; 12 id, 267. See also McLean v. United States, 
23 Ct. Cls. 401. 

The question presented is answered in the negative. 


(A-97603) 


VEHICLES—TRUCKS—PURCHASE AND HIRE—APPROPRIATION AVAIL- 
ABILITY GENERALLY AND 1938 RELIEF ACT SPECIFICALLY 


There being no general statutory restriction applicable especially to the pur- 
chase of motor trucks, as distinguished from passenger-carrying vehicles, 
trucks may be rented or purchased from appropriated funds without being 
specified in the appropriation if reasonably necessary to carry out the object 
for which the appropriation is made, and funds allocated to Government 
agencies under Title II of the Work Relief Act of 1938, 52 Stat. 816, are 
available for the said purposes. 
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Acting Comptroller General Elliott to the Secretary of Agriculture, September 
12, 1938: ’ 


Your letter of August 29, 1938, is as follows: 


In your decisions to the Secretary of the Navy (A-95797) and to the Ad- 
ministrator, Federal Hmergency Administration of Public Works you indicated 
that the allocations made from the funds appropriated under title II of the Work 
Relief Act of 1938 were subject to the employment restrictions of the Federal 
agencies to which the funds were allotted. The General Counsel of the Federal 
Emergency Administration of Public Works has rendered an opinion that the 
funds alotted under title II are in effect merely transfers and are subject to all 
of the authorities and restrictions of the regularly appropriated funds of the 
Federal agencies concerned. To further clarify this situation your decision 
in the following particular instance and in the general problem involved in 
the expenditure of these funds is respectfully requested. 

In connection with the construction activities to be conducted under several 
Public Works projects it will be necessary to utilize a considerable number of 
motor trucks. In conformity with the practices developed under the previous 
Public Works program attempts have been made to contract for the rental 
of the necessary vehicles, but the offers received have been prohibitive as to 
price. For the smallest vehicles the prices quoted are in excess of $2.00 per 
hour. This compares with an operating cost of less than $1.00 per hour which 
has been established by the Department over a period of years. On the 
basis of only six months use the amount expended for rentals will far exceed 
the cost of outright purchase and Department operation over a similar period. 

The question at issue is whether or not the officials of the Department may 
exercise administrative discretion in the procurement of motor trucks or other 
equipment needed for the performance of the authorized work. It is, of course, 
understood that procurements either by rental or purchase would be accom- 
plished in accordance with the laws and.regulations applicable to regular 
Department operations. Because of the urgent need for this equipment a 
prompt reply will be greatly appreciated. 


Your submission does not indicate what restrictions or regulations 
covering the purchase of motor trucks may be involved. There is no 
general statutory restriction applicable especially to the purchase of 
motor trucks, as distinguished from passenger-carrying vehicles, it 
being the general rule that such trucks may be rented or purchased 
without being specified in the appropriation if reasonably necessary 
to carry out the object for which the appropriation is made. Ac- 
cordingly, so far as shown by your submission, no reason appears 
why the allocated funds in question may not be used for renting or 
purchasing motor trucks subject to compliance with applicable laws 
and regulations governing in such cases. 


(A-96978) 


EQUIPMENT—USED—DISPOSITION—ACCOUNTING FOR VALUE AND 
EXCHANGE v. CASH SALE 


The value of old equipment, whether disposed of by exchange or sale, is—in the 
absence of statutory authority to do otherwise—for deposit to the credit of 
miscellaneous receipts in accordance with section 3618, Revised Statutes, the 
gross price of the new equipment being charged to the appropriation, and 
statutory authority to exchange old equipment for new, whether in whole 
or in part payment, merely changes the requirement to the extent that when 
when so exchanged only the net cash paid for the new equipment is charged 
to the appropriation—no deposit to the credit of niscetlaneous receipts being 
required. 
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‘ 


When used equipment is to be disposed of at the same time that new equipment 
of that kind is purchased, the disposition of the used equipment becomes an 
essential part of the purchase of the new equipment, and hence, the in- 
clusion in the advertising for the new equipment required under section 3709, 
Revised Statutes, of a request for both exchange and cash bids on the used 
equipment is mandatory, and specific statutory authority to exchange used 
equipment “in whole or in part payment” for new equipment does not require 
any change in the application of the rule over what is required when the 
authority is merely to exchange in part payment. 


Acting Comptroller General Elliott to the Secretary of Agriculture, September 
14, 1938: 


Your letter of July 29, 1938, is as follows: 


In a number of decisions dating back as far as November 13, 1923, your office 
has consistently ruled, regardless of the wording of statutes authorizing the 
exchange of old equipment in the purchase of new, that a trade-in could not be 
effected for the new equipment unless cash offers were also solicited for the used 
equipment, and such cash offers were lower than the value competitively placed 
upon the equipment for trade-in purposes. (See, inter alia, 3 Comp. Gen. 304; 7 
Comp. Gen. 230, 685; 15 Comp. Gen. 810 [811] ; 16 Comp. Gen. 168; 16 Comp. Gen. 
351. See also 26 Comptroller of the Treasury 534. 

This Department has accepted the rule in good faith and has conscientiously 
applied it in all of its exchange transactions. As a matter of fact, paragraph 
4121 of the Regulations of the Department of Agriculture indicates that “the 
Department is authorized under various laws to exchange specified articles of 
equipment” and states that “in the solicitation of bids, cash offers as well as 
trade-in offers will be solicited and if the cash offer for any article exceeds the 
exchange offer, the cash offer is for acceptance, in which event the appropriate 
appropriation must bear the full cost of the new equipment and the proceeds of 
the cash sale must be deposited in the United States Treasury as a receipt from 
sale of surplus property.” 

Inasmuch as the application of the rule, particularly with respect to the pur- 
chase of motor vehicles, is working a hardship upon certain appropriations of 
the Department, we deem it advisable to invite your attention to certain facts 
which, this Department believes, distinguish it from other departments and 
agencies of the Government insofar as the general applicability of the rule of the 
foregoing decisions is concerned. 

An examination of the legislative history of exchange provisions in statutes 
relating to the Department of Agriculture reveals the following: 

The act of August 10, 1912, 37 Stat. 296, authorized the Secretary of Agri- 
culture thereafter to “exchange typewriters and computing, addressing, and 
duplicating machines purchased from any lump-fund appropriation of the 
Department of Agriculture.” Note particularly the unmodified usage of the 
word “exchange” in this act. 

Similar unmodified language was used in the act of June 30, 1914, 38 Stat. 
441, allowing the Secretary to “exchange general scientific apparatus and 
laboratory equipment.” 

The act of March 4, 1915, 38 Stat. 1107, authorized the Secretary to “exchange 
books and periodicals of the library not needed for permanent use for other 
books and periodicals.” The apparent intent of Congress in this act was to 
enable the Secretary to exchange such books and periodicals with or without 
reference to purchases. 

The act of March 4, 1915, supra, also authorized the Secretary thereafter to 
“sell in the open market or to exchange for other livestock such animals or 
animal products as cease to be needed in the work of the department.” [Italics 
ours.] Note in this item the specified alternative of “selling” or “exchanging.” 

By 1917 the use of motor vehicles had become an established factor in the 
work of the Department, and Congress, therefore, in the act of March 4, 1917, 
89 Stat. 1167, authorized the Secretary thereafter to “exchange motor-propelled 
or horse-drawn passenger-carrying vehicles in part payment for new motor- 
propelled or horse-drawn passenger-carrying vehicles authorized to be purchased 
by him, to be used for the same purposes as those proposed to be exchanged 
* * *.” [Italics supplied.] Here, for the first time, the element of “part 
payment” was injected into the exchange provision, and it is to be noted that 
this act, in contradistinction to the act of March 4, 1915, supra, was silent in the 
matter of selling the equipment as an alternative of trading it in. 
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The act of March 31, 1920, 41 Stat. 728, similarly authorized the Secretary 
thereafter to “exchange used parts, accessories, tires, or equipment of motor- 
propelled and horse-drawn vehicles in part payment for new parts, accessories, 
tires, or equipment of such vehicles authorized to be purchased by him * * *.” 
[Italics supplied.] 

Beginning in 1925, the last two of the foregoing legislative provisions were 
amalgamated and included as a provision in the appropriation act of the 
Department for that year. Since that time, the item has been annually in- 
cluded in departmental appropriation acts. The addition of the word “whole” 
has been the only change; so that the provision appears in the Department of 
Agriculture Appropriation Act, 1939, in the following language: 

“Provided further, That the Secretary of Agriculture may exchange motor- 
propelled and horse-drawn vehicles, tractors, road equipment, and boats, and 
parts, accessories, tires, or equipment thereof, in whole or in part payment for 
vehicles, tractors, road equipment or boats, or parts, accessories, tires or equip- 
ment of such vehicles, tractors, road equipment, or boats purchased by him.” 

The italicized language distinguishes this annual provision in the Department 
of Agriculture Appropriation Act from provisions covering the same subject 
matter in the appropriation acts of other departments and agencies. The 
apparent meaning of this language, it is believed, is antagonistic to the rule 
requiring the solicitation and receipt of cash offers in the purchases of such 
equipment. We have searched in vain for any indication that Congress, in 
enacting the foregoing legislation, intended to place any such qualification on 
its application as the foregoing decisions require. The only legislative references 
discoverable in point are contained in the reports of the Committee on Agri- 
culture of the House of Representatives. In the report accompanying the 
Agriculture appropriation bill for 1921 (Report No. 596, 66th Congress, 2nd 
session, page 35), the Committee makes the simple statement that “this legisla- 
tion is recommended in order to provide authority for the exchange of parts of 
automobiles in part payment for similar new parts for their replacements, with 
a view to placing the operation of automobiles by the Department on an eco- 
nomical and business-like basis.” A similar unqualified statement is made in 
House Report No. 223, 68th Congress, 1st session, accompanying the Agricultural 
appropriation bill for 1925, declaring that “another new provision recommended 
by the Committee is one authorizing the Secretary of Agriculture to exchange 
motor-propelled vehicles, boats, accessories, ete., in whole or in part payment for 
vehicles, boats, etc., purchased by him.” [Italics supplied.] 

If Congress had intended to require the Department of Agriculture to secure 
cash offers whenever such equipment as is contemplated by the foregoing legis- 
lation is available for exchange purposes, it would seem that such intent on 
the part of Congress would have been disclosed either in the statutes themselves 
or in the underlying legislative history. The opposite inference is to be drawn 
from the wording of the legislation and the foregoing quotations. 

That the intent of Congress in enacting the foregoing legislation is contrary 
to the rule of the decisions cited is further illustrated by cerain data submitted 
by the Department of Agriculture to the Bureau of the Budget and, in turn, 
by that Bureau to Congress in the Budget that governs departmental appro- 
priations for each fiscal year. The act of July 16, 1914, section 5, 38 Stat. 508, 
requires that in the estimates for the fiscal year 1916, and subsequent fiscal 
years, “there shall be submitted in detail estimates for such necessary appro- 
priations as are intended to be used for purchase, maintenance, repair, or opera- 
tion of all motor-propelled or horse-drawn passenger-carrying vehicles, specifying 
the sums required, the public purpose for which said vehicles are intended, and 
the officers or employees by whom the same are to be used.” These data are 
submitted to the Bureau of the Budget and are utilized in formulating the 
budgetary estimates, of which the following excerpt from the Budget of the 
United States Government for the fiscal year ending June 30, 1939, is taken: 


Old vehicles to be 
exchanged 


a ae: a ee eee 
Appropriation new car 


New vehicles 


. 7 Allowance 
Number} Gross cost | Number estimated 


Food habits of birds and animals-- -- 
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It is to be noted from the budget excerpt above that authorizations for the 
purchase of passenger-carrying vehicles are based on the total of the net cost 
figures, and not the gross cost figures. In the instance here cited, assuming 
that the appropriation which the schedule governs was in fact based on the 
schedule, it is clear that Congress provided only $650 for a passenger-carrying 
vehicle, which would cost $750 except for the trade-in value of $100, and from 
this the logical inference might be drawn that the purpose and intent of this 
authority would be defeated if a cash offer were required and the proceeds 
deposited to the credit of miscellaneous receipts, the end result of which would 
mean that the purchase price for the new vehicle would be in excess of the 
amount of $650 provided. 

Recent contracts awarded by this Department indicate, from a departmental 
standpoint, the disadvantage of soliciting cash sale offers and the hardship that 
is worked on the appropriation involved: 


Exchange 
Contract allowance Cash offer 


U. 8. D.A. # $140 $150 
* 195 200 
180 185 


These transactions produced a monetary gain of $20 to the Government and a 
loss of $515 in the appropriation involved. The small monetary gain of $20, it 
is submitted, was entirely offset by the administrative expense occasioned in the 
necessity of securing cash offers. Where such results are inevitable, it would 
seem to be a matter primarily for determination by the head of the department 
or establishment concerned as to whether cash offers should be solicited. 

In several of the decisions regarding cash offers, it is indicated that the non- 
solicitation of cash offers is contrary to the rule of competition contemplated 
by section 3709, Revised Statutes, and is antagonistic to the interests of the 
United States. It is difficult to determine whether these decisions rest the rule 
solely on section 3709 or upon the interests of the United States jointly or 
severally. As we read section 3709, it has no reference to the sale or exchange 
by the Government of used equipment, but relates solely to the purchase of 
supplies or services. There would seem to be complete compliance with section 
3709 in procedure whereby invitations for bids on new automobile equipment, 
which involve replacement, are solicited on the basis of the purchase price of 
new equipment, with trade-in or exchange allowance for old equipment, and are 
nationally circularized to all manufacturers and new-part dealers in such equip- 
ment. In a decision of September 15, 1936, to the Secretary of Agriculture, 16 
Comp. Gen. 241, you state “the exchange of old property in partial payment for 
new property is in effect the sale of the old property * * *.” If this is so, 
then clearly section 3709, on the basis of your own reasoning, is not applicable. 

In this connection, our attention has been invited to a pertinent statement in 
the Annual Report of the Acting Comptroller General of the United States for 
the fiscal year 1937, page 67: 

“It seems as essential that there be advertising in the sale of Government 
property as when purchases are being made for the Government. The require- 
ment that there be competition in such matters has only been definitely applied 
to purchases—section 3709, Revised Statutes. While it has been the practice of 
this Office to suggest that, as a matter of good business, bids should be solicited 
in the sale of Government property, there is no law definitely requiring such 
action. 

“It is believed that it would be in the interest of the United States to enact 
legislation specifically covering the matter of competition in making sales. 
Such a law should specify the methods of advertising considered adequate, as, 
(1) auction sales, advertised in a certain number of local papers a certain 
number of times, and circulars sent to all local dealers; (2) advertising for 
bids under similar requirements.” 

Where the administrative expenses involved offset the montetary gains, it is 
obviously not in the interests of the Government to require the securing of 
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cash offers, and in view of the specific authority given by Congress to this 
Department to “exchange * * * in whole or in part payment,” we are of the 
opinion that Congress has determined that the interests of the Government 
would be sufficiently protected by allowing the Department of Agriculture to 
make such exchanges without the necessity of securing cash offers. In short, 
we believe that there is a fundamental difference between transactions that in- 
volve the exchange of used material or equipment in whole or in part payment 
for new equipment, where there exists: no authority of law for such exchange, 
and transactions where such exchange is specifically authorized by law. We do 
not doubt that in the first instance the trade-in value or the independent cash 
offer value of the used equipment is properly for deposit to the credit of 
miscellaneous receipts and that independent cash offers must be secured, but it 
seems equally apparent that where Congress has granted such specific authority, 
the intent of the lawmakers was that the appropriation chargeable with the new 
equipment should enjoy the benefit of the trade-in allowance, and that the 
amount of the appropriation was definitely fixed by Congress in the light of such 
intent. This seems particularly true with respect to automobile equipment in 
view of the requirements of the act of July 16, 1914, requiring detailed budget 
estimates for motor-propelled passenger-carrying vehicles. 

To summarize, we believe that the language of the legislation relied upon, 
plus the circumstances we have cited, will warrant the abrogation of the rule 
relating to the necessity of securing cash offers or that you might find, at least, 
that the legislation is susceptible of a construction that would allow the De- 
partment to utilize the receipts of such cash sales in the purchasing of the 
materials in question instead of depositing such monies to the credit of mis- 
cellaneous receipts. 

We invite your attention to this situation, not in the spirit of opposing the best 
interests of the Government, but as a protection by this Department of the 
maximum rights granted to it by Congress. A careful consideration on your 
part of this matter and a reply based thereon will be appreciated. 


The value of old equipment, whether disposed of by exchange or 
sale, is—in the absence of statutory authority to do otherwise—for 
deposit to the credit of miscellaneous receipts in accordance with 
section 3618, Revised Statutes, the gross price of the new equipment 
being charged to the appropriation. For an example of such statu- 
tory authority, see the District of Columbia appropriation act of 
May 18, 1910, 36 Stat. 382, relative to exchange of typewriters, adding 
machines and pianos, by the Commissioners of the District of Colum- 
bia. The published decisions of former Comptrollers of the Treasury 
show the requirement to have been established at least since 1899 of 
depositing to credit of miscellaneous receipts the value in the ex- 
change of old articles for new. Statutory authority to exchange 
old equipment for new, whether in whole or in part payment, merely 
changes the stated rule to the extent that when so exchanged only 
the net cash paid for the new equipment is charged to the appropria- 
tion—no deposit to credit of miscellaneous receipts being required. 
Such statutory authority, however, does not make it any the less the 
duty of the administrative office to expend its appropriations to the 
best interests of the United States, as a whole, and particularly so 
where Congress has fixed a price limitation upon an article—such as 
automobiles and typewriters. It has been the experience of this 
office in the past that in a large number of cases a better cash offer 
can be secured for used equipment than the value offered in exchange. 


It is true, as stated in my annual report for 1937, that here is no 
161412—39——17 
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statutory authority requiring the advertising of used equipment for 
sale, although it is customary for the respective Government agencies 
to do so whenever any substantial quantity of used equipment is 
offered for sale to the public. However, when used equipment is to 
be disposed of at the same time that new equipment of that kind 
is purchased, the disposition of the used equipment becomes an 
essential part of the purchase of the new equipment and, therefore, 
the inclusion in the advertising for the new equipment required 
under section 3709, Revised Statutes, of a request for both exchange 
and cash bids on the used equipment is mandatory. Your submis- 
sion shows that your office has recognized and followed this rule 
for years and, accordingly, any administrative hardship resulting 
from its present application to the Department’s current appropria- 
tions is a matter for presentation to the Congress rather than to 
this office. The inclusion of specific authority to exchange used 
equipment “in whole or in part payment” for new equipment does 
not require any change in the application of the rule over what is 
required when the authority is merely to exchange in part payment. 


(A-82928) 


CONTRACTS—LIQUIDATED DAMAGES AND EXTRA WORK CLAIMS— 
CONTRACT REQUIREMENTS AND CONSUMMATION 


Payment for alleged extra work, and refund of liquidated damages deducted 
for delays in completion of a contract, not authorized where the extra 
work alleged was not ordered in writing by the contracting officer as 
required by the contract, nor the required notice of the alleged excusable 
delay given by the contractor. 

Delay in completion of a contract for which liquidated damages have been 
deducted, may not be considered excusable because occasioned by the con- 
tractor’s failure to receive the signed contract until an extended period 
after date of award, the formal execution not being essential to the con- 
summation of the contract where the bid was accepted and notice of 
award given. 


Acting Comptroller General Elliott to Irwin & Leighton, September 16, 1938: 

There is before me for consideration your request for review of 
settlement of February 1, 1987, wherein there was disallowed your 
claim for additional compensation for alleged extra work in the 
amount of $618.10, and remission of liquidated damages in the 
amount of $4,450 deducted in making payments under contract 
W-6394-qm-295 of February 15, 1935. 

No additional facts have been submitted by you to justify a 
different conclusion from that reached in the above cited settlement. 
Paragraph G. C. 27, page 6, Specifications No. 92-E, which were 
made a part of the contract, provided: 


Ezxtras.—No charge for any extra work or material will be allowed unless 
the same has been ordered in writing by the C. Q. M., and the price stated 
in such order. 
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It does not appear that the alleged extra work for which you now 
make claim was ever ordered by the contracting officer in writing; 
as a matter of fact the constructing quartermaster reports that: 
“At no time prior to the acceptance of the building (the completion 
of the contract) was a request made by the contractor for an extra 
for any extra work.” It seems clear, therefore, that there is no 
authority for allowance of any portion of the amount claimed by 
you for so-called “extra work.” Plumley v. United States, 226 
U. S. 545, 547. 

The contract also provided a definite procedure to be followed by 
you in order to secure relief from the force and effect of the liqui- 
dated damage provision in the event delays were encountered which 
in your judgment were due to causes excusable under the terms 
thereof. Thus article 9 provided that you should not be charged 
with liquidated damages for delays “due to unforeseeable causes be- 
yond the control and without the fault or negligence of the con- 
tractor,” but in order to secure the benefits of this provision you 
were required by the same article to notify the contracting officer 
in writing of the causes of the delay “within 10 days from, the 
beginning of any such delay.” While you now make claim fot re- 
mission of the liquidated damages deducted in making payments 
under your contract on the ground that the delay was due to cavifigs 
excusable within the meaning of this provision, it does not appear 
that you gave the required 10 days’ notice in writing. In an anal- 
ogous situation the Supreme Court stated in the above-cited case of 
Plumley v. United States that “for failure to comply with this re- 
quirement of the contract (United States v. Gleason, 175 U. S. 588), 
the plaintiff is not entitled to recover.” Page 548 of the deeision. 

You also contend that delay was occasioned “by failure*to re- 
ceive the signed contract instrument until 27 days after the-date of 
award ;” in other words, that this period of time elapsed before the 
contract was consummated and, therefore, before its terms (includ-* 
ing the 10-day notice provision) became binding upon the parties. 
The fallacy of this position is clearly indicated by the following 
excerpt from the opinion of the Supreme Court in United States v. 
Purcell Envelope Company, 249 U. 8. 313, 319-820: 

It makes no difference that the contract was not formally signed or the 
bond formally approved * * *, Their formal execution, as we have seen, 
was not essential to the consummation of the contract. That was accom- 
plished, as was decided in the Garficlde case, [93 U. S. 242] by the acceptance 


of the bid of the Bavelope Company and the entry of the order awarding the 
contract to it. * * 


Under all the facts and circumstances of the case it must be held 
that the settlement of February 1, 1937, disallowing your, claim for 
additional compensation and for remission of liquidated damages was 
correct and must be sustained. The decision is accordingly. 
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TRANSPORTATION—POST OFFICE INSPECTORS—TRAVEL IN CANADA 





Payment is authorized of railroad passenger fares and cost of Pullman accom- 
modations covering transportation of United States postal inspectors on 
official business over the portion of a mail route lying within the Canadian 
boundaries. 17 Comp. Gen. 676, modified. 


Acting Comptroller General Elliott to the Canadian National Railways, Sep- 
tember 16, 1938: 


Your letter of July 29, 1938, is as follows: 


This communication is in response to your letter dated February 23, 1938, 
rejecting a certain claim filed on behalf of the Canadian National Railways 
et al., on December 7, 1937. While the amount involved is inconsiderable, there 
is a very important question of law at issue so that when your rejection letter 
was received opportunity was taken to confer personally with a representative 
of your office to explain orally the matters involved. This communication is 
responsive to the suggestion that the matter be again presented. 

It is to be perceived from the claim, and particularly enclosure 2 submitted 
therewith, that my clients believe they are entitled to receive reimbursement 
for two distinct types of service rendered to the United States, the same being: 

(a) For payment of the sum of $14.15 as noted on column 6 of enclosure 2 
of the claim, the items embraced in said column being the amount that should 
be paid for passenger transportation rendered by the Canadian National Rail- 
ways for certain postal inspectors when traveling in Canada between point A 
on the Boundary just north of Ranier, Minnesota, and point B just east of 
Baudette, Minnesota, a distance of 59 miles; and 

(b) For payment for Pullman accommodations furnished the several inspec- 
tors, which amounts are shown in column 4 of the enclosure 2, totalling $17.00. 

1, Respecting the claim for reimbursement for passenger service between the 
point north of Ranier, Minnesota, and the point on the Boundary immediately 
east of Baudette furnished by the Canadian National Railways. 

As stated above, the total of these sums shown in column 6 is $14.15 and the 
entire service for passenger transportation was rendered by the Canadian 
National Railways while within Canada. The items are the amounts that would 
be charged any person not entitled to free transportation between the points in 
question under the several passenger tariffs of the Canadian National Railways 
and as filed with the Board of Railway Commissioners of Canada, Initially, it 
should be noted that your rejection letter does not in anywise state a reason 
for rejecting this portion of the claim, nor can there be any legal reason for 
that action. It is to be remembered that this service was all without the juris- 
diction of the United States and rendered to the United States for the several 
inspectors while they were traveling wholly within Canada. 

The act of Congress of July 28, 1916 (39 Stat. at L. 412), which mandatorily 
requires common carriers to transport such mail as may be offered, surely 
ean have no force and effect insofar as the carriarge of mail within Canada 
is concerned. The rejection of this claim would be equivalent to a finding 
that the Postmaster General might require carriers in Canada to transport 
inspectors free of charge merely because they are traveling from one point in 
the United States via Canada to another point in the United States. 

Moreover, it is to be perceived by actual practice that in the carriage of mail 
and the compensation therefor the United States requires and pays the carriers 
to carry the mails only to the Canadian boundary. The portion of the haul 
within Canada, in turn, is supervised and paid for by the Canadian Govern- 
ment. Illustrative of this statement are three enclosures herewith, A, B, and 
C, respectively. The first of these enclosures is a statement of the mail service 
performed by the Duluth, Winnipeg & Pacific Railway Company between Duluth 
and Ranier B.(oundary) L.(ine). The first three items, consisting of 88 mile, 
2.73 miles, and 166.61 miles, constitute the mileage shown on map sketch 
enclosure 1 of the letter of December 7, 1937, between Duluth and the point 
marked A. On exhibit B attached hereto is shown the payments made by the 
Canadian Government for February services performed in Canada by the 
Canadian National Railways for the carriage of mail and the first three items 
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total 59 miles between A and B, which, in turn, is the service performed by 
the Canadian National Railways entirely within Canada. As shown on Exhibit 
C, when the traffic returns into the United States from Warroad Boundary Line 
to Baudette Boundary Line (between B and C on the blueprint) the United 
States assumes the mail pay compensation. 

Were the Canadian National Railways to furnish free transportation of the 
inspectors while in Canada, that would be equivalent to the exercising of a 
jurisdiction entirely without the province of the United States Officials and in 
violation of section 345 of the Canadian Railway Act, which only permits Cana- 
dian railways to grant free transportation to members of the Interstate Com- 
merce Commission of the United States and the officers and staff of such Com- 
inission. Any other grant of free transportation is unlawful. It is to be 
observed that even this privilege is permissive and not mandatory upon the 
Canadian railways. Both of the Federal Governments—that of Canada as well 
as that of the United States—have recognized in several instances the sov- 
ereignty of each insofar as their geographical boundaries apply. In connection 
with troop movements over this very line of road during the World War 
and prior to the entrance of the United States into same, special permission 
was required to be obtained from the State Department of the United States 
to handle the troops over the portion of the route within the United States. 

In further recognition of the fact that the United States Government has never 
attempted to regulate international commerce, save the portion within its own 
geographical confines, reference is made to the Act to Regulate Commerce, as 
amended, section I thereof, which provides for the regulation of carriers, etc., 
“from any place in the United States through a foreign country to any other 
place in the United States, or from or to any place in the United States to or 
from a foreign country, but only insofar as such transportation takes place 
within the United States.” 

The Act to Regulate Commerce has been construed by the Supreme Court 
of the United States in News Syndicate Co. vy. N. Y. 0. R. R. Co., 275 U. S. 
178, 72 L. Ed. 225. Therein it was held: 

“The Interstate Commerce Act applies to the lines that carried, and to the 
transportation of, the paper from the International Boundary to New York 
City.” 

The Court further held that it was the duty of the carriers between the 
International Boundary and New York City to establish reasonable rates for 
that movement. : 

For the foregoing reasons it is submitted that regardless of the right of the 
Postmaster General to require free transportation of members of his staff, 
either in ordinary coaches or in Pullmans of a carrier transporting mail within 
the United States, this requirement does not run to any portion of a haul that 
is without the United States, and the claim for $14.15 should be allowed. 

2. Claim for reimbursement for $17.00, column 4, for Pullman accommodations 
furnished inspectors. 

In submitting this portion of the claim originally my clients were careful 
to disclose the fact that the two United States carriers, the Duluth, Winnipeg 
& Pacific Railway Company and the Minnesota & Manitoba Railroad, were, 
in fact, subsidiaries of the Canadian National Railways. Because of the inter- 
corporate relationship your opinion was that since the ownership of the Pull- 
man cars is by the Canadian National Railways this is sufficient to permit the 
disregarding of the usual legal corporate distinctions between the United States 
carriers carrying the mails and the Canadian National Railways which owns 
the Pullmans. This view cannot be accepted by the claimants. The Canadian 
National Railways while operating the Pullman service is conducting a service 
distinctly similar to the Pullman Company and without regard to the carriage 
of passengers in day coaches or mail by the subsidiaries. The Canadian Na- 
tional Railways as a sleeping car company does not account to the subsidiaries 
for the accommodations it furnishes passengers in the sleeping cars. 

Attention is again invited to the fact that the carriage of the mails is manda- 
tory upon carriers (see N. Y. Central v. U. 8., 279 U. 8. 72, 73 L. Bd. 619). 
The Duluth, Winnipeg & Pacific, for example, must carry the mails from Duluth 
to the Canadian boundary. The Postmaster General may require that carrier 
to furnish passenger accommodations, including Pullmans, if that carrier owns 
and operates the Pullman-car equipment. In no wise is that the case herein. 
‘The carrier required to carry the mails has no real control over the Pullman 
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equipment, nor can it grant free transportation therein. Merely because of the 
fortuitous circumstances, i. e., the Canadian National the company operating 
the Pullman-car service also owns the stock of the carrier compelled to carry 
the mails, cannot deprive the Canadian National Railways of its right to the 
receipts to which it is entitled and for an entirely different service in no wise 
incident to the carriage of mails by the subsidiary. 

The lack of binding force and effect of the contention as to inter-corporate 
relationship is not the only ground for the assertion of this portion of the claim. 
Same is asserted entirely and independently of that contention. For example, 
when Mr. Hugh W. Fleming, the inspector, began using the Pullman accommo- 
dations from Baudette to Duluth he was using Pullman accommodations in part 
for a haul from point B to Point A all within Canada, and the use of Pullman 
accommodations the same as the amount of passenger fare for the transporta- 
tion while in Canada is a matter for which the Canadian National Railways 
is entitled to compensation. If the Canadian National Railways is entitled to 
be paid the passenger fare attendant the haul in Canada, it is also entitled 
to be paid the Pullman charge. The arguments advanced under point 1 are 
herein equally applicable. As noted in the original communication, the Pull- 
man charge for the portion of haul within Canada is the same as would have 
been the Pullman charge for the entire transportation, viz., from a point within 
the United States to the Canadian boundary, thence within Canada to another 
point in the United States. Under these circumstances, for the items listed 
in column 4 the Canadian National Railways is entitled to be paid the Pullman- 
car charge totalling $17.00. 

A review of this case on the foregoing representations is respectfully requested. 


In view of the additional evidence now submitted to the effect that 
payment by the United States for mail transportation covers only 
that portion of the mail route which lies within the boundaries of the 
United States, the deduction from the mail earnings accruing from 
such services of the cost of Pullman accommodations for postal in- 
spectors over the portion of the route lying within Canada was with- 
out authority of law. Upon reconsideration your claim for such 
deductions and for the payment of the normal passenger fares cover- 
ing transportation of postal inspectors within the Canadian bound- 
aries will be allowed. The decision of February 23, 1938, 17 Comp. 

Gen. 676, is modified accordingly. 


(A-97579) 


LEAVES OF ABSENCE—MILITARY—OFFICERS’ RESERVE CORPS— 
VOLUNTARY AND INVOLUNTARY ACTIVE DUTY 


A civilian employee of the United States who is also a member of the Officers’ 
Reserve Corps, is entitled, under the act of May 12, 1917, 40 Stat. 72, to 
military leave of absence “without loss of pay, time, or efficiency rating” 
when ordered to active duty for training, or for instruction, ete., for a 
period not to exceed 15 days in any one calendar year whether the order 
be with or without the officer’s consent. 16 Comp. Gen. 1108, involving a 
period longer than 15 days, distinguished. 


Acting Comptroller General Elliott to the Secretary of the Navy, September 


There has been received your letter of August 27, 1988, forwarding 
for consideration the request of Nelson E. Spurling, civilian employee 
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of the Boston Navy Yard, for approval of an application for military 
leave, as follows: 


1. In applying for military leave to cover the period of active duty training 
from June 12 to June 25, 1938, both dates inclusive, as ordered by reference 
(c), officials at the Boston Navy Yard are under the impression that military 
leave cannot be granted due to instructions received in reference (b). It is 
believed that there has been a misinterpretation of the decision of the Acting 
Comptroller General of June 22, 1937, A-86944, in reference (b) regarding its 
application to the War Department Special Orders in reference (c). 

2. It is requested that the decision in reference (b) be reconsidered due to 
the apparent misinterpretation of the Acting Comptroller General’s decision. 
This misinterpretation is apparently due to a misunderstanding of the type of 
active duty performed as regular army pay, allowances, transportation and 
service credit were received. In this connection, attention is invited to Army 
Regulations 140-5, section VIII, and section IX which describes the types of 
duty in time of peace. 


Special orders of the War Department dated May 9, 1938 (refer- 
ence c), are aS follows: 


45. By direction of the President, each of the following-named second lieu- 
tenants of the Ordnance Department Reserve is, with his consent, ordered to 
active duty, effective 12 June, 1988. On that date each officer will proceed with- 
out delay from the place indicated after his name to Raritan Arsenal, Metuchen, 
New Jersey, reporting in person upon arrival to the commanding officer thereat 
for training. Bach officer concerned will rank from 12 June, 1938. 

am * af * a * « 

Nelson Bliot Spurling (0-359069), 51 Chester Avenue, Waltham, Massachu- 
setts. 

Each officer will be relieved from duty in time to enable him to arrive at his 
home on 25 June, 1938, on which date he will revert to inactive status. FD 1037 
P1-0121 A 1505-8. The travel directed is necessary in the military service. 
FD 1037 P1-0621 A 1505-8. (AG. 210812, Ord.-Res.) (9 May, 38.) 


It is confirmed by competent authority that claimant was “on active 
duty at Raritan Arsenal, Metuchen, New Jersey, from June 12, 1938, 
to June 25, 1938, both dates inclusive, in compliance with paragraph 
45, Special Orders Number 108, War Department, dated May 9, 1938.” 

June 8, 1938, the Commandant of the Navy Yard, Boston, Massa- 
chusetts, was notified by the Assistant Secretary of the Navy (Refer- 
ence b), as follows: 


1. Military leave with pay may not be granted to a civil employee who holds 
a commission in the Ordnance Department Reserve of the Officers Reserve 
Corps, U. S. Army, and who, in compliance with War Department’s Special Or- 
ders No. 108 of May 9, 1938, page 7, paragraph 45, is, with his consent, ordered 
to and performs active duty, effective from June 12, 1938. In this connection, 
attention is invited to a decision of the Acting Comptroller General of June 
22, 1937, A-86944, in which it is held that— 

“The provisions of the act of May 12, 1917, 40 Stat. 72, regarding the right of 
officers and employees of the United States who are members of the Officers’ 
Reserve Corps to leave of absence ‘without loss of pay, time, or efficiency rating’ 
when ordered to duty with troops for periods not to exceed 15 days in any 
one calendar year with restoration when relieved from duty to the positions held 
by them when ordered to duty, has no application to voluntary active duty in 
time of peace under orders issued with their consent, and it is not obligatory 
to grant any form of leave other than the 15 days’ military leave in such cases.” 


The act of May 12, 1917, 40 Stat. 72, provides as follows: 


* * * All officers and employees of the United States or of the District 
of Columbia who shall be members of the Officers’ Reserve Corps shall be en- 
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titled to leave of absence from their respective duties, without loss of pay, time, 
or efficiency rating, on all days during which they shall be ordered to duty with 
troops or at field exercises, or for instruction, for periods not to exceed fifteen 
days in any one calendar year * * * 

The status of claimant appears to have fulfilled all of the condi- 
tions of this statute. He was ordered by competent authority as a 
member of the Officers’ Reserve Corps to training or for instruction 
for a period of less than 15 days. The decision of this Office of June 
22, 1937, A-86944, 16 Comp. Gen. 1103, does not contain the language 
quoted above. The decision involved a period from March 15 to June 
20, 1936, more than 15 days, and the decision is contained in the 
following paragraph: 


Under the plain terms of the act of May 12, 1937, cited, you were authorized 
to grant Major Kerr “leave of absence” from his duties as an officer or employee 
of the Government “without loss of pay, time, or efficiency rating” during such 
period he was ordered to active duty for instruction as a member of the 
Officers’ Reserve Corps not to exceed 15 days in any one calendar year, 1 Comp. 
Gen. 554; 2 id. 30; A. D. 7477, February 28, 1923; A-83515, February 18, 1937, 
but, he was not entitled to any pay as a civilian employee of the Government 
for any part of the period he was ordered to active duty for instruction, with 
his consent, in excess of 15 days, as obviously the aggregate of the active service 
pay and allowances of his grade as a member of the Officers’ Reserve Corps on 
active duty, plus the salary of his civil position was at a rate in excess of 
$2,000. See 3 Comp. Gen. 116; id. 246. 


The last paragraph of the decision was as follows: 


In regard to the last sentence [clause] of the act of May 12, 1917, quoted 
by you, it was stated in A-51441, June 22, 1935, that such provision has no 
application to voluntary active duty entered upon in time of peace under orders 
issued with the consent of the employee, and it is not obligatory to grant any 
form of leave other than the 15 days’ military leave. 


It is immaterial whether a reserve officer is ordered voluntarily or 
involuntarily to active duty for training or for instruction, etc., un- 
der the quoted statute for a period not to exceed 15 days in any one 
calendar year. 

Assuming that claimant has had no other military leave during the 
calendar year 1938, the employee is entitled to the military leave 
covering the period in question. 


(A-97419) 
PURCHASES—DRINKING WATER—APPROPRIATION AVAILABILITY 


A contract for the furnishing of bottled drinking water for the use of Govern- 
ment employees is not authorized where the public water supply is admitted 
by the local health officer to be “free from bacteria” and is not shown to be 
detrimental to the health of the employees, notwithstanding his opinior 
that “the water was of a turgid and muddy nature having a taste which 
* *_*, would make the water not potable for human consumption.” 


—— Commtuitot General Elliott to the Secretary of Commerce, September 


There has come to my attention a contract dated July 1, 1937, No. 
C ba-654, with the Alhambra Water Co., 5736 Telegraph Avenue, 
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Oakland, Calif., covering purchase of special drinking water, in 
5-gallon bottles, at 55 cents per bottle, to be used with an electrical 
cooling device rented from the contractor on a monthly basis at $3.50 
per month, at the Oakland Municipal Airport, Oakland, Calif. 

Under date of August 3, 1937, a letter was addressed to the Di- 
rector of Air Commerce, Department of Commerce, requesting that 
an explanation be furnished as to the necessity of purchasing special 
drinking water at the Oakland Municipal Airport, inviting attention 
to 5 Comp. Gen. 53; id. 90. 

By reply dated August 20, 1937, it was stated : 

The water supply at the airport in question was found, on several occasions, 
to be contaminated, at one time there being a direct connection with the sewer 
system, which permitted the waste water to come up through the drinking out- 
let, and since no assurance could be given as to the purity of the water from 
day to day the Bureau reached the conclusion that it would be in the interest 
of the Government to purchase drinking water for its employees at the airport 
rather than to have them drink water that might be polluted, thereby resulting 


in illness and absence from duty, thus impairing the efficiency of the station 
and increasing the cost of its operation. 


By office letter of September 9, 1937, information was requested as 
to whether the airport is served by the regular water supply of the 
city of Oakland and, if so, whether the proper local health officials have 
condemned the water supply; that if the water supply has been con- 
demned as not fit for drinking purposes, it was requested that a cer- 
tificate of the local health officials evidencing such facts be furnished. 

With response of May 9, 1938, there was transmitted a letter signed 
by Dr. N. N. Ashley, as health officer, city of Oakland, as follows: 

The samples of the water obtained from the traffic control tower at the 
Oakland Airport was submitted to this office and examined by this Department. 
They were found to be free from bacteria but the water was of a turgid and 
muddy nature having a taste which, in my opinion, would make the water not 
potable for human consumption. I therefore suggest that other plans be made 
for procuring suitable water for the men in the tower. 

The purchase of drinking water is, ordinarily, a personal matter, 
and may be regarded as a charge against appropriated moneys only 
upon a showing of necessity from the standpoint of the Government. 
Also, it has been held that where the water supplied to the general 
public in the locality is available for Government use the purchase of 
special water is not authorized unless it be shown that the water 
otherwise available is not potable. 2 Comp. Gen. 776; 5 id. 53; id. 90; 
17 id. 698. 

The accounting officers have held consistently that unless the public 
water supply of a locality is detrimental to the health of Government 
employees, public funds are not chargeable with the cost of other drink- 
ing water. See 3 Comp. Gen. 828. As the health officer reported that 
the samples of drinking water examined were “free from bacteria,” 
it would appear that said water is not unsafe for drinking purposes, 
notwithstanding its “muddy nature” and “taste.” The finding or 
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report of the health officer, that in his opinion the water is “not potable 
for human consumption,” is not deemed, in view of the reported absence 
of bacteria, to be an unequivocal report that the water is unfit for 
drinking purposes. 2 Comp. Gen. 776. The necessity for the pur- 
chase of drinking water is not shown. 5 Comp. Gen. 90. The avail- 
able water supply is not shown to be detrimental to the health of 
Government employees. 

It must be held, on the present record, that the contract for the 
furnishing of bottled drinking water for the use of the employees 
of the Oakland Municipal Airport was not authorized under existing 
law and credit will not be allowed for payments for water delivered 
thereunder. 


(A-96535) 


CONTRACTS—PAYMENTS IN ADDITION TO CONTRACT PRICE— 
ADEQUATE CONSIDERATION THEREFOR NOT SHOWN 


Payment is not authorized for telephone tolls allegedly incurred for calls for 
information in connection with factual data credit reports representing the 
very service required to be performed at a stated contract price under a 
contract with the identical credit reporting agency to whom reimbursement 
of the telephone tolls is being proposed, there not being shown any con- 
sideration for payment to the contractor of any amount in addition to the 
contract price and there being no authority for modification of a contract 
prejudicial to the interests of the United States without adequate considera- 
tion therefor. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, September 21, 1938: 


There is before this office for audit before payment Federal Hous- 
ing Administration voucher No. 29184 in favor of the National Con- 
sumer Credit Reporting Corporation, 381 Fourth Avenue, New York, 
N. -Y., in the amount of $53.56, for telephone tolls alleged to have 
been incurred for calls to various points in Kansas, Missouri, and 
Nebraska in connection with the furnishing of factual data reports 
by the claimant’s Topeka, Kansas, office under contracts FH-220 and 
FH-453, dated July 10, 1936, and August 7, 1937, respectively. 


Attached to the voucher when originally submitted on schedule 
No. 4697 of your Administration was an administrative statement 
as follows: 


In connection with attached voucher No. 29184, the following explanation is 
offered by State director of this administration for Kansas; “In these particular 
cases information relative to same did not seem to suffice the requirements of 
the Mortgage Risk Section inasmuch as the additional information which 
we had not received was holding up the processing of the cases, we felt that 
in order to speed up this service it was necessary for the above agencies to 
secure what additional information we desired.” 


The voucher was returned without certification for the stated 
reason that inasmuch as contracts FH-220 and FH-453 provided for 





DECISIONS OF THE COMPTROLLER GENERAL 941 


furnishing factual data reports at $1 each, telephone tolls incurred 
in developing reports should be paid by the contractor, and was 
resubmitted accompanied by a letter from the State director for 
Kansas, dated April 21, 1938, as follows: 

To speed up the processing, it was necessary to allow the credit company to 
get additional information for the Mortgage Risk Department through telephone 
calls, as in the State of Kansas in some of the outlying towns, it is very hard 
to get detailed information through the credit company’s reporters, and there 
has been considerable delay for this reason. 

So in these particular bills, the credit company was authorized by this agency 


to get the information by telephone, and we feel that it was absolutely necessary 
to be able to give the mortgagees a prompt decision on their applications, 
However, the voucher was again returned without certification for 
the reason that if the reports furnished did not contain the required 
information any additional expense necessary to acquire such in- 
formation was a proper obligation of the contractor. 

Thereafter the voucher was submitted for further consideration 
by letter of the Assistant Comptroller of your Administration dated 
July 1, 1938, in part as follows: 

In this connection you are advised that the above cited voucher covers 
charges for telephone calls to various localities in the State of Kansas, initiated 
in order to secure credit information on certain individuals who had filed 
applications for insured loans under the provisions of Title II of the National 
Housing Act. Contracts FH-239 and FH-453, entered into with National 
Consumer Credit Reporting Corporation, do not require the contractor to 
furnish reports in a specified number of days. 

In regard to the reports involved, considerable pressure was being brought 
to bear by several mortgagees to speed up the processing of the cases. It was, 
therefore, administratively determined by the State Director for Kansas, te 
be in the best interest of the Government to secure the required reports through 
telephonic communication rather than to order same through regular cor- 
respondence channels, thereby eliminating unnecessary delay. After a thor- 
ough investigation it has developed that the statements contained in letter 
A-634, dated April 21, 1938, from Homer C. Bastian, State Director, and also 
in Administrative Statement, both attached to the voucher, to the effect 
that the telephone tolls were incurred to secure additional information is 
incorrect. The data furnished by telephone were the original reports and were 
later confirmed by written reports. 


Contracts FH-220 and FH-453 provide for the furnishing of 
factual data reports on individuals who are mortgagors in mort- 
gages on which application has been made for insurance under the 
provisions of Title II of the National Housing Act, as may be re- 
quired by insuring offices of the Federal Housing Administration. 
Such reports are to cover information called for on the standardized 
report forms attached to the respective contracts. In view of the 
comprehensive nature of the data required and the reported difficulty 
in obtaining detailed information through the credit company’s re- 
porters, it is not understood how the Government was expected to 
receive any benefit from original reports based, as in the majority of 
instances here involved, upon a single long distance telephone call. 

However, whether the toll charges for which reimbursement is 
claimed were incurred in obtaining additional information as stated 
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by the State director or original reports as stated by the Assistant 
Comptroller, it does not appear that such charges would have been 
incurred had the contractor’s reporters responded promptly and in 
proper detail to the requests of your administration for factual data 
reports. While no time was specified in the contracts for the furnish- 
ing of reports, the invitation for bids in each case provided that to 
determine the lowest responsible bidder, consideration would be given 
to the facilities for promptly furnishing reports in the territory, sec- 
tion or sections covered by the bid. In any event, no time for per- 
formance being specified in the contracts, the contractor was bound to 
furnish the reports within a reasonable time, having regard to the 
subject matter of the contract. 

The provisions of the contracts required the furnishing of a com- 
plete report for the price of $1 and no administrative officer of the 
Government was authorized to modify the contracts prejudicial to 
the interests of the United States without adequate consideration 
therefor. See 15 Comp. Gen, 25 and cases cited therein. The facts 
reported disclose no consideration for payment to the contractor 
of any amount in addition to the contract price in connection with the 
furnishing of factual data reports. 

Furthermore, even if the circumstances were such as to justify 
additional payments, the telephone toll charges for which reimburse- 


ment is claimed are unsupported by toll tickets or other evidence as 
to the correctness thereof. 

Therefore, upon the present record no payment is authorized on 
the voucher here in question, and said voucher will be retained in 
the files of this office. 


(A-96662) . 


DAMAGES TO PRIVATE PROPERTY AND HIRE OF FOREST SERVICE 
EMPLOYEES’ VEHICLES, ETC.—CIVILIAN CONSERVATION CORPS 
WORK PERFORMED UNDER FOREST SERVICE SUPERVISION 


Claims for damage or destruction of private property caused by enrollees of 
the Civilian Conservation Corps while engaged in work under the super- 
vision of the Forest Service, and by employees of the Department of 
Agriculture assigned to and paid from funds appropriated for Civilian 
Conservation Corps work, and claims for loss, damage or destruction of 
horses, vehicles and other equipment obtained for use of the Forest 
Service in the Civilian Conservation Corps work performed under its 
supervision, where caused by negligence of enrollees or employees of the 
Civilian Conservation Corps, may be considered and paid, if otherwise 
proper, under the provisions, and within the limitations, of section 16 of 
the Civilian Conservation Corps Act of June 28, 1937, 50 Stat. 321, to the 
exclusion of the statutes applicable to the Forest Service, but where not 
due to negligence of enrollees or employees of the Corps, they may be 
considered, and paid, under the acts of May 27, 1930, 46 Stat. 387, and 
January 31, 1931, 46 Stat. 1052, applicable to the Forest Service, from 
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Civilian Conservation Corps funds allocated to the Department irrespec- 
tive of whether caused by enrollees or by employees of the Forest Service 
assigned to Civilian Conservation Corps work, and persons appointed or 
employed by the Forest Service will be considered employees of the Forest 
Service, and not of the Civilian Conservation Corps, within the purview 
of the respective acts providing for damages, notwithstanding their com- 
pensation is paid from Civilian Conservation Corps funds. 

The amount paid for rent of equipment obtained from permanent employees 
of the Forest Service assigned to duty with and paid from appropriations 
for the Civilian Conservation Corps is subject to the limitation in para- 
graph (a) of the act of January 31, 1931, 46 Stat. 1052, and persons em- 
ployed on and after July 1, 1987, in the Forest Service initially for as- 
signment to the Civilian Conservation Corps work, and persons who 
were previously employed by the Forest Service initially for Emergency 
Conservation work whose employment is continued under Civilian Con- 
servation Corps funds after July 1, 1937, are for classification as perma- 
nent employees within the meaning of that limitation if employed for an 
indefinite period. 


—_ ane General Elliott to the Secretary of Agriculture, September 
1, 1938: 


Your letter of July 20, 1938, is as follows: 


Reference is made to (a) your manuscript Decisions A-62063, dated June 
20, October 28 and December 19, 1935 and (b) Decision 16 Comp. Gen. 123 
holding respectively that Section 2, Act of May 27, 1930 (46 Stat. 387) and 
paragraph (c) Act of January 31, 1931 (46 Stat. 1058) were not to be applied 
in connection with work of the Forest Service performed under funds allotted 
under the Emergency Conservation Act of March 31, 1933 (48 Stat. 22) as ex- 
tended by the Emergency Relief Appropriation Act of 1985 (49 Stat. 115). 

In drafting the Act of June 28, 1937 (50 Stat. 319) there was included in 
Section 11 the following proviso: 

“Provided, That funds allocated to Government agencies for obligation under 
this Act may be expended in accordance with the laws, rules, and regulations 
governing the usual work of such agencies, except as otherwise stipulated in 
this Act.” 

The purpose of this proviso is understood to be to permit application to 
the work performed by any agency, under funds allotted from the Civilian 
Conservation Corps appropriation, of all laws and regulations applicable to 
the usual work of the agency except as otherwise specifically provided in the 
Civilian Conservation Corps Act, removing in large measure the difficulties 
arising when CCC funds and the regular funds of an agency are obligated 
by the same personnel under the same or similar circumstances. The Depart- 
ment understands that the provision permits (a) settlement of claims against 
the Forest Service under the above mentioned sections of the 1930 and 1931 
Acts to the same extent as claims under similar circumstances arising in work 
financed from appropriations for the Forest Service and (b) the application 
to CCC funds of other statutes relating to the Department or bureaus thereof 
to which such funds are allotted, except as these might conflict with specific 
provision in the Civilian Conservation Corps Act. 

As the Department is receiving claims under section 2 of the May 27, 1930 
act and paragraph (c) of the January 31, 1931 act it is desirable that there 
be a clear understanding as to the extent of the applicability of the proviso in 
section 11, act of June 28, 1937, above quoted. Your decision is desired on 
the following questions: 

1. May claims be allowed under section 2, act of May 27, 1930 (46 Stat. 387) 
for damage or destruction of private property caused by enrollees of the 
Civilian Conservation Corps while engaged in work under the supervision of 
the Forest Service? 

2. May claims as in No. 1 be allowed for damage or destruction of private 
property caused by employees of the Department assigned to, and paid from 
funds appropriated for, Civilian Conservation Corps work? 

8. May claims be allowed under paragraph (c) act of January 31, 1931 
(46 Stat. 1052), for loss, damage or destruction of horses, vehicles, and other 
equipment obtained for use of the Forest Service in the Civilian Conservation 
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Corps work performed under its supervision, payment to be made from CCC 
funds allocated for use by the Forest Service? 

4. Will the amount paid for rent of equipment obtained from permanent 
employees of the Forest Service assigned to duty with and paid from appro- 
priations for the Civilian Conservation Corps be subject to the limitation in 
paragraph (a) of the act of January 31, 1931? 

5. If the answer to No. 4 is affirmative will persons employed on and after 
July 1, 1937, in the Forest Service initially for assignment to the Civilian 
Conservation Corps work and/or persons who previous to July 1, 1937 had been 
employed by the Forest Service initially for emergency conservation work, 
their employment being continued under CCC funds from July 1, 1937, be 
classed as permanent employees with respect to the limitation in Section (a) 
of the Act of January 31, 1931, assuming in both instances that the employments 
are not temporary? 


While it is not so stated with respect to questions 1, 2, 4 and 5, 
the answers to all the questions submitted will be upon the presump- 
tion that they are confined to Civilian Conservation Corps funds 
allocated to the Department of Agriculture for Forest Service work. 

Section 2 of the act of May 27, 1930, 46 Stat. 387, provides: 


That the Secretary of Agriculture is authorized to reimburse owners of 
private property for damage or destruction thereof caused by employees of the 
United States in connection with the protection, administration, or improvement 
of the national forests, payment to be made from any funds appropriated for 
the protection, administration, and improvement of the national forests: Pro- 
vided, That no payment in excess of $500 shall be made on any such claims. 


The act of January 31, 1931, 46 Stat. 1052, provides: 


* * * “The Secretary of Agriculture is authorized, under such regulations 
as he may prescribe: 

“(a) To hire or rent property from employees of the Forest Service for the 
use of officers of that service other than use by the employees from whom 
hired or rented, whenever the public interest will be promoted thereby: Pro- 
vided, That the aggregate amount to be paid permanent employees under 
authorization of this subsection, exclusive of obligations occasioned by fire 
emergencies, shall not exceed $3,000 in any one year. 

“(b) To provide forage, care, and housing for animals, and storage for 
vehicles and other equipment obtained by the Forest Service for the use of that 
service from employees. 

“(¢e) To reimburse owners for loss, damage, or destruction of horses, vehicles, 
and other equipment obtained by the Forest Service for the use of that service 
from employees or other private owners; Provided, That payments or reim- 
bursements herein authorized may be made from the applicable appropriations 
for the Forest Service: And provided further, That except for fire-fighting 
emergencies no reimbursement herein authorized shall be made in an amount 
in excess of $50 in any case unless supported by a written contract of hire or 
lease.” 


In addition to the foregoing, Section 16 of the Civilian Conserva- 
tion Corps Act of June 28, 1937, 50 Stat. 321, provides: 


The director and, under his supervision, the heads of cooperating departments 
and agencies are authorized to consider, ascertain, adjust, determine, and pay 
from the funds appropriated by Congress to carry out the provisions of this act 
any claim arising out of operations authorized by the act accruing after the 
effective date thereof on account of damage to or loss of property or on 
account of personal injury to persons not provided for by section 10 of this 
Act, caused by the negligence of any enrollee or employee of the Corps while 
acting within the scope of his employment: Provided, That this amount allowed 
on account of personal injury shall be limited to necessary medical and hospital 
expenses: Provided further, That the section shall not apply to any claim on 
account of personal injury for which a remedy is provided by section 10 of 
this Act: Provided further, That no claim shall be considered hereunder which 
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is in excess of $500, or which is not presented in writing within one year from 
the date of accrual thereof: Provided further, That acceptance by any claimant 
of the amount allowed on account of his claim shall be deemed to be in full 
settlement thereof, and the action of the Director or of the head of a cooperating 
department or agency upon such claim so accepted by the claimant shall be 
conclusive. 


Insofar as the damages referred to in questions 1, 2, and 3 are 
caused by negligence of enrollees or employees of the Civilian Con- 
servation Corps, section 16 of the act of June 28, 1937, supra, is for 
application to the exclusion of the statutes applicable to the Forest 
Service. If not due to negligence of enrollees or employees of the 
Civilian Conservation Corps, such damages may be considered and 
paid, if otherwise proper, under the acts of 1930 and 1931, supra, 
from Civilian Conservation Corps funds allocated to your department 
irrespective of whether caused by enrollees or by employees of the 
Forest Service assigned to Civilian Conservation Corps work. Per- 
sons appointed or employed by the United States Forest Service will 
be considered employees of the Forest Service and not of the Civilian 
Conservation Corps within the purview of the respective acts pro- 
viding for damages, notwithstanding that their compensation may be 
paid from Civilian Conservation Corps funds. Questions 1, 2, and 3 
are answered accordingly. 

If the employees referred to in questions 4 and 5 are appointed 
or employed by the Forest Service for an indefinite period, they 


will be considered permanent employees of that service notwithstand- 
ing that they may have been appointed primarily for assignment to 
Emergency Conservation work or Civilian Conservation Corps work 
conducted under the supervision of the Forest Service. Questions 4 
and 5 are answered in the affirmative. 


(A-97282) 


LEASES—RENT—LIMITATIONS—FAIR MARKET VALUE AND SPECIAL 
SERVICE COST INCLUSION IN RENTAL CONSIDERATION 


Fair market value has been defined as the value of property in money as be- 
tween one wishing to purchase and one wishing to sell; the price at which 
seller is willing to sell at a fair price and buyer willing to buy at a fair 
price, both having reasonable knowledge of the facts, and an estimated 
reproduction cost, no matter how accurate, or an unsupported administra- 
tive statement of value may not be accepted as establishing fair market 
value for Government lease statutory rental limitation purposes. 

Speculative costs of special services provided by the lessor in Government leased 
premises may not be accepted as establishing expenditures to be considered 
as part of the rental payments in arriving at a determination whether the 
net rental in is excess of the statutory limitation on such payments, nor 
may the cost of furnishing an alleged special service be so considered where 
the service involves the lease requirement for the continuing of the prem- 
ises in good repair and tenantable condition during the continuance of 
the lease as a part of the rental consideration. 
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Acting Comptroller General Elliott to the Secretary of the Interior, Sep- 
tember 21, 1938: 


There has been filed in this office lease numbered Ilpce-10 entered 
into April 1, 1938, between the United States by J. W. Steele, chair- 
man, Federal Tender Board No. 1 and H. C. Blalock, for a two story 
stucco building containing 81 rooms at Kilgore, Tex., for use as offi- 
cial headquarters for Federal Tender Board No. 1, for the term 
beginning April 1, 1938, and ending June 30, 1938, at a monthly 
rental of $550, including water, gas, electricity, and upkeep of lawn, 
which lease appears to have been renewed for the fiscal year 1939. 

In reply to a request for evidence of the fair market value of the 
leased premises and statement showing the actual cost of the special 
services furnished under the lease, there has been submitted a photo- 
static copy of letter dated July 20, 1938, from the chairman of Fed- 
eral Tender Board No. 1 at Kilgore, stating that the assessed value 
of the building is $2,000 and that the lot is “not yet assessed.” In 
explanation of the low assessment it is stated as follows: 

This assessment is on the basis of one-third of the declared value of the 
property. 

It must be remembered that the assessed value does not always reflect the 
actual value of the property in question, as the factors involved differ greatly 
in many instances. Those persons with political influence often are able to 
have the assessed values of their properties cut down considerably, thereby 
relieving them of paying certain taxes. 

In an oil field town property is assessed on an assumed actual value rather 
than potential value and the tax renditions do not necessarily reflect the fair 
market value of the property. 

In addition to the foregoing it is stated that if the lessor chose to 
do so he could probably sell the land for approximately $35,000, 
exclusive of building, and there has been submitted estimates by 
two general contractors stating the reproduction cost of the building 
occupied under the lease as $28,000 and $28,348, respectively. 

With respect to the special services required under the terms of 
the lease to be furnished by the lessor as part of the rental con- 
sideration it is estimated that the cost of such services totals $150 
per month and it is stated that information was obtained from repre- 
sentatives of the light and gas companies and the city engineer that 
the bills for such services since the beginning of the Government’s 
occupancy of the leased premises have averaged as follows: 


Ni ehd ice hesttiet hacen dtene tees aac a le aoe So tate nae openness $12 
heal tae hee dati al eens bemoan ean eae ieee en 38 


In addition to the above estimated costs it is estimated that the cost 
for upkeep of the building, lawn, and yard averages $25 per month 
and it is stated that the cost of electricity will be increased on ac- 
count of the recent installation of two electric water coolers which 
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will bring the amount of special services up to $125. It is stated fur- 
ther that during the months of August, September, and October, the 
electricity bill will be much higher on account of “57 fans going 
steadily during the day” and that during the winter months the gas 
bill will be increased considerably. 

The statutory requirement is that rental may not exceed 15 per- 
cent of the fair market value at date of the leas2, Fair market value 
has been defined as the value of property in money as between one 
wishing to purchase and one wishing to sell; the price at which seller 
is willing to sell at a fair price and buyer willing to buy at a fair 
price, both having reasonable knowledge of the facts. Phillips v. 
United States, 12 Fed. (2d) 598, 601. On the record here presented 
there has not been established a fair market value to justify a net 
rental of $4,800, it being obvious that the estimated reproduction 
cost, no matter how accurate, or the unsupported statement by the 
chairman of the Federal Tender Board No. 1, may not be accepted 
as establishing the fair market value of the leased premises. In the 
circumstances there should be submitted a statement by the county 
tax assessor showing the assessed value of the land if it has now been 
assessed and the relationship of the assessed value of the land and 
building to the fair market value together with any other available 
evidence as to the fair market value of the leased premises. 

Also, the statements in the letter of July 20, 1928, supra, with re- 
spect to the cost of special services are not satisfactory in that the 
basis for such costs is too speculative, particularly with reference to 
the cost of electricity and gas, The showing made does not sufficiently 
establish an expenditure by the lessor of $150 monthly for the special 
services required to be furnished by him as part of the rental. More- 
over, while $25 of the amount of estimated cost for special service is 
allocated to “upkeep of building, lawn, and yard per month” the 
obligation of the lessor with respect to this item under paragraph 6 
of the lease is confined to “upkeep of lawn.” Accordingly there is 
no authority for including the upkeep of building as a special service 
item in view of the specific provisions of paragraph 7 of the lease 
which requires the lessor to keep the premises in good repair and 
tenantable condition during the continuance of the lease as part of the 
rental consideration. It is requested that there be submitted a sup- 
plemental statement based on current reports obtained from the light 
and gas company and the city engineer showing the cost of the gas, 
electricity, and water furnished by the lessor to date together with a 
statement by the lessor showing his expenditures to date for “upkeep 
of lawn.” 

Meanwhile it may be stated that credit for rental payments under 
the lease will not be allowed in the accounts of disbursing oflicers 
pending filing of the additional evidence herein requested. 

161412—39——18 
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PAY—AVIATION DUTY—FLIGHT PERFORMANCE REQUIREMENTS FOR 
FLIGHT DETAILS OF 28 DAYS IN FEBRUARY 


An assignment to flying duty for a period of 28 days in February not involving a 
leap year, must be construed as being for a calendar month and flight per- 
formance required on the basis of a full month, and not 28/30 of a month 
only, for flying pay credit purposes. 


Decision by Acting Comptroller General Elliott, September 21, 1938: 

There is for consideration the claim of Vincent A. Costlow, private, 
first-class, base headquarters and Fourth Air Base Squadron, GHQ 
Air Force, March Field, California, for additional pay for flying for 
28 days, under Special Orders No. 17/3, air base headquarters, March 
Field, Calif., dated February 1, 1938, which detailed him to duty 
requiring regular and frequent participation in aerial flights during 
February 1938, for inclusive dates “1 to 28,” and Special Orders No. 
38/5, same headquarters dated March 8, 1938, amending Special 
Orders No. 17 from “1-28” to “28 days only.” 

The flight certificate and schedule issued in claimant’s case shows 
that claimant performed three flights, involving a period in the air 
of 3 hours and 50 minutes. The finance officer carrying this soldier’s 
pay account stated that no payment of flying pay was made to private, 
first-class, Costlow for the reason the orders were construed as placing 
the soldier on duty for the entire month of February, and the flights 
were not sufficient to qualify for such period. 

The orders of March 8, 1938, were without effect in modifying the 
period of assignment made by the original orders, however, it would 
appear that in paragraph 2 of Special Orders No. 17, the specific pe- 
riod of assignment of some of the personnel for February 1938 was 
indicated as “1-30,” while others were assigned for varying periods 
from “1-7” to “1-28,” the apparent intention being to detail those 
indicated for the period “1-30” for the calendar month of February, 
and those indicated for the period of 28 days or less, for a fractional 
part of such month only. While an assignment to flying duty from 
February 1 to 28, in a year not involving leap year, must necessarily 
be considered as an assignment for a calendar month, the orders in 
this instance will be accepted as assigning Costlow to flying duty for 
28/30 of a month only, and the flight requirements having been met 
for such fractional part of a calendar month, settlement will issue in 
his favor for 28 days’ flying pay. 

The orders in this case were improperly issued. Clearly in a 28-day 
month there cannot be an assignment from the 1st to the 30th, and an 
assignment for a period of 28 days in February, not involving leap 
year, in the settlement of claims and accounts will hereafter be con- 
strued as being for a calendar month. 
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(A-97207) 


TRANSPORTATION—PRISONERS—USE OF PRIVATELY OWNED AUTO- 
MOBILE ON A REIMBURSABLE MILEAGE BASIS—INCLUSION OF 
PULLMAN FARES IN DETERMINING ECONOMY AND ADVANTAGE 
OVER TRANSPORTATION BY COMMON CARRIER 


Where the transportation of prisoners by United States marshals and their 
deputies in their personally owned automobiles covers a distance, or condi- 
tions, such as would have required the use of Pullman accommodations, as 
authorized by administrative regulations, had the transportation been by 
rail, Pullman fares are properly for consideration in estimating the com- 
parative cost for the purpose of determining the economy and advantage 
to the United States of the transportation by automobile on a reimbursable 
mileage rate basis under general administrative authority for such trans- 
portation where more economical and advantageous to the Government. 


Acting Comptroller General Elliott to the Attorney General, September 22, 
1938: 


Your letter of September 9, 1938, is as follows: 


The receipt is acknowledged of your letter of September 6, 1938, file A-97207, 
relative to certain exceptions taken by the General Accounting Office in connec- 
tion with the accounts of various United States marshals, covering the trans- 
portation of prisoners by deputy United States marshals in their personally 
owned automobiles, and requesting advice as to whether or not this travel was 
authorized in advance on a mileage basis, and if so, that a copy of the travel 
order be furnished you. 

In reply you are advised that all deputy United States marshals have general 
authority for the use of their personally owned automobiles, which is granted 
by Department Circular 2683, dated May 7, 1935 (copy enclosed). This author- 
ization has not been superseded, having been in full force and effect since the 
date of its issuance. Department Circular 3027, quoted by you, applies only to 
United States marshals personally, and has no application to their deputies. 


In letter from your department under date of July 19, 1938, specific 
reference was made to the case of Deputy Marshal Alf. G. Gunn who 
was reimbursed $180.20 for traveling expenses incurred incident to 
transporting a Federal prisoner, accompanied by a guard, by per- 
sonally owned automobile from Salt Lake City, Utah, to Leaven- 
worth, Kans., October 4 to October 9, 1937, itemized as follows: 


Mileage, 2,466 miles at 5 cents a mile $123. 10 
Meals and tips for prisoner and guard 10. 60 
Lodging and porterage for guard 

Guard hire, 6 days at $2 a day 

Per diem for deputy marshal, 544 days at $5 a day 


The deputy stated that he left Salt Lake City by automobile 
October 4 at 1 p. m., arrived in Leavenworth October 6 at 10 a. m., 
at which time he delivered the prisoner; that he left Leavenworth 
at 10:30 a. m. the same day, stopping over at Kansas City, from 
where he departed at 8:30 a. m. October 7 and returned to Salt 
Lake City at 2:30 p. m. October 9; and submitted a statement of 
comparative cost of travel by common carrier, based on leaving Salt 
Lake City at 6:45 a. m. October 4, arriving at Leavenworth at 8:45 
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a. m. October 6, after a layover at Lawrence from 2:15 p. m. October 
5 to 7 a. m. October 6, leaving Leavenworth at 11 a. m. October 7 
and arriving at Salt Lake City at 1:10 a. m. October 9, after a lay- 
over at Lawrence from 12:30 p. m. October 7 to 8:15 p. m. same 
day, as follows: 


2 tickets, Salt Lake City to Leavenworth and return, at $46.10 
1 ticket 4 - one way 
2 lower berths, $17, and one upper, $6.80, Salt Lake City to Leaven- 


Hotel for guard at Lawrence, Kansas 

"7 “ Leavenworth, Kansas 
2 lower berths, Leavenworth to Salt Lake City at $8.50 
Estimated cost of meals and porterage for guard and prisoner 
Per diem for deputy, 5 days at $5 


The exception stated in the case above referred to was based upon 
a case in which the transportation had been effected by automobile 
hired under an agreement limiting compensation to an owner and 
driver to what the railroad fare and guard hire would have cost, 
A-47522, March 24, 1933, and is not necessarily for application to the 
particular case referred to in your submission. 

Circular of the Department of Justice to United States marshals 
No. 2683 of May 7, 1935, copy of which was transmitted with your 
letter of September 9, 1938, provides: 


Circular No. 2576, dated June 28, 1934, and paragraph 770 of the Book of 
Instructions dated July 1, 1934, so far as they apply to United States marshals 
and their deputies, are hereby modified to read as follows: 

Under paragraph 12 (a) of the Standardized Government Travel Regula- 
tions, general authority is hereby granted to United States marshals and 
their deputies who, under existing regulations, are entitled to reimbursement 
for traveling expenses when absent from their respective posts of duty or 
official stations on Government business, and whose duties require unexpected 
travel under conditions that will not admit of the usual procedure for advance 
authorization for the use of their privately owned -automobiles, to claim re- 
imbursement at the rate of 2¢ per mile for motorcycle and 5¢ per mile for 
automobile, providing travel on a mileage basis is more economical and 
advantageous to the Government than travel by common carrier or other usual 
mode of transportation. 

Claim for such mileage allowance should be made on the regular expense 
account forms and all necessary information must be shown, including dates, 
points between which travel was made, number of miles traveled, hour of 
departure from and arrival at each point, etc., and the burden of proof is 
placed upon the traveler that the cost of each trip, including the per diem 
in lieu of subsistence, is more economical and advantageous to the Govern- 
ment than if the travel had been made by common carrier or other usual 
mode of transportation. It will, therefore, be necessary that each voucher 
containing charges for mileage for the use of privately owned automobiles 
include a comparative statement showing what the expenses would have been 
if the travel had not been made by automobile. If the point to which the travel 
is made is not on a railroad or other transportation line, the account should 
so indicate. The account must also show that the automobile or motorcycle 
was personally owned by the officer or employee who made the travel. 

The provisions of Circular No. 2576, dated June 28, 1934, will continue to be 
applicable to the other Government officers and employees therein specified. 

The provisions of this circular will become effective June 1, 1935 
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In connection with the foregoing there are also for consideration 


paragraphs 461 and 462 of the Instructions to United States Marshals, 
dated July 1, 1934, which provide: 

461. Complaints have reached the Department from time to time concerning 
the inconvenience and serious annoyance caused the traveling public by reason 
of the transportation of United States prisoners in Pullman cars which are shared 
by other passengers. 

462. This matter is one which is not free from difficulty. Marshals are in- 
structed, however, that whenever practicable, and particularly in cases where 
the proposed trip is comparatively short, to transport prisoners in day coaches. 
The use of Pullman cars, which are shared by other passengers, must be strictly 
limited to those cases where, in your opinion, it is absolutely essential in order 
to guard against the escape of prisoners and to insure their safe transfer and 
delivery. Under these latter circumstances, every effort should be made to 
secure stateroom or drawing-room accommodations. 


Had the trip in question been for a short distance only paragraphs 
461 and 462 of the above instructions would have restricted the com- 
parative cost by rail to coach fares. However, the distance traveled in 
this case, 2,466 miles, is such that had rail travel been utilized, Pullman 
accommodations would have been necessary. Accordingly, the Pull- 
man fares are properly for consideration in estimating the compara- 
tive cost for the purpose of determining the economy and advantage 
to the United States pursuant to Circular No. 2683, supra. As the 
inclusion of the Pullman fares would have made the cost by rail more 
than the amount claimed, credit will be allowed in this case for the 
amount disallowed, if otherwise correct. A-49378, June 26, 1933. 

Similar action will be taken in other cases of travel pursuant to 
Circular No. 2683 where the distance or conditions are such as would 
have required the use of Pullman accommodations had transportation 
been by rail. 


(A-97924) 


CONTRACTS—MISTAKES—BIDS—DISCOUNT VARIATION ON 
OTHERWISE IDENTICAL BIDS 


Where the four bids received under advertised specifications were identical 
except as to discounts offered—three offering the same discount, the other 
a larger discount—and there was nothing to indicate that the larger offer 
of discount was not as intended, and but for such offer the bid accepted 
would have been no more advantageous than the others, there is no legal 
basis for payment of any amount in addition to the accepted bid price, or 
for permitting withdrawal of the bid, the bid having been accepted in good 
faith without notice of any error, the mistake not being mutual nor alleged 
until after acceptance of the bid, and the difference in discount, though con- 
siderable, being the only indication that the bids, otherwise identical on 
each of the several items involved, were not collusive. 


— Seenoneae General Elliott to the Secretary of the Interior, September 
1938: 


There has been received your letter of September 14, 1938, as 
follows: 


There is transmitted herewith for your consideration a group of papers sub- 
mitted by letter of August 24 from the Procurement Officer, National Park 
Service, Boston, Massachusetts, containing, among other papers, a contract 
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entered into by him on August 17 with the New England Bolt Company, Inc., 
covering the purchase of culvert pipe and fittings in the amount of $926.82. 

On August 18 the contractor advised the Procurement Officer that an error 
had been made in the preparation of its bid in that 25 percent discount for 
payment within 30 days had been offered, whereas two percent was intended, 
alleging that the former figure was a typographical mistake. It will be noted 
that the four bidders on the invitation quoted the same base price, all offering 
two percent discount except the accepted bidder, who offered 25 percent. 

Since the difference in discount offered in this case was so far out of propor- 
tion to that offered by the other bidders, it would appear to be an obvious and 
bona fide mistake, and it is felt that this bidder’s request of August 18 to have 
its bid withdrawn from competition should be granted, or that it be permitted 
to correct its bid in accordance with its original intention if it should so desire. 
These papers are submitted in accordance with 11 Comp. Gen. 65 for your de- 
termination as to the proper disposition to be made of the matter. 

The bid of the New England Bolt Company, Inc., was accepted on 
August 17 and by letter dated August 18 the said bidder advised as 
follows: 

We regret to advise an error in our bid for Metal Corrugated Pipe which was 
opened on August 17th. Through a typographical error our bid offered a cash 
discount of twenty-five percent instead of two percent which is the customary 
discount. 

Due to the stenographer’s failure to use the space key the figure five which 
is on the same key as the percent sign was transferred to the bid form. Our 
previous bids, a number of which we have received formal awards, carried the 
discount of two percent and it was not our intention to deviate from this 
practice. 

We regret, sincerely, the above error but would appreciate the opportunity of 
withdrawing our bid from this competition. 

The four bids received were identical except as to the discounts 
offered—three offering a discount of 2 percent for payment within 30 
days and this bidder offering a discount of 25 percent for payment 
within 30 days. There was nothing to indicate that the offer of dis- 
count was not as intended and but for such offer this bid would not 
have been any more advantageous than the three other bids. The 
general rule is that when there has been a mistake in the submission 
of a bid the contractor must bear the consequences thereof. In order 
to authorize relief on account of a mistake in an accepted bid it must 
appear that the mistake was mutual or that the error was so apparent 
that it must be presumed that the accepting officer knew of the mis- 
take at the time of acceptance and sought to take advantage thereof. 
The record in this case shows that the bid was accepted by the con- 
tracting officer without notice of any error—the difference in dis- 
count being the only indication that the bids, otherwise identical on 
each of the four items involved, were not collusive. 

Since the mistake was not mutual and was not alleged until after 
the bid had been accepted in good faith, there is no legal basis for 
the payment of any amount in addition to the accepted bid price or 
for permitting withdrawal of the bid. See 15 Comp. Gen. 1049, and 
authorities therein cited. See, also, American Water Softener Com- 
pany v. United States, 50 Ct. Cls. 209. 


The papers are returned. 
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(A-96480) 


TRANSPORTATION—DAMAGE IN TRANSIT—SET-OFF OF FORMER EM- 
PLOYEE’S RETIREMENT FUND CREDIT FOR BENEFIT OF CARRIER’S 
ACCOUNT 


Where property purchased under Government contract is damaged in transit 
under conditions making the carrier liable and the Government has been 
made whole by reduction of the carrier’s bill to the extent of the damage, 
etc., involved, there is no authority to withhold any amount in the retire- 
ment fund to the credit of a former Government employee for payment of 
the carrier’s claim for refund of the amount previously deducted, notwith- 
standing the employee’s failure to follow administrative instructions rela- 
tive to the disposition of the damaged furniture and the damage to the 
earrier on that account. 


os * oa troller General Elliott to President, United States Civil 
mmission, September 23, 1938 


Your ‘etter of October 23, 1937 (file SRR: GK: SGR-407042), is 
as follows: 

This office is in receipt of an application for refund of retirement deductions 
in the case of Andrew B. Chalmers, former supply officer, Veterans Administra- 
tion Facility, Dwight, Illinois, on which the total amount due is $2,157.47. 

A letter has been received from the Veterans Administration in reference to 
his indebtedness to that organization in the amount of $34.20, due to a rejected 
shipment, which that department would like to have deducted from the amount 
due as refund. 

Mr. Chalmers has been fully advised of the claim filed against him and under 
date of October 13, 1937, objected to the proposed set-off of $34.20 as a settle- 
ment of his indebtedness to the Government. 

All correspondence pertaining to this claim is forwarded herewith for verifi- 
cation and issuance of appropriate instructions. 

It will be appreciated if you will return the inclosed correspondence with your 
reply, which this office would like to have in duplicate. 


The request of the Veterans’ Administration that $34.20 be with- 
held from the amount to the credit of Mr. Chalmers in the retirement 
fund is to reimburse the Government for losses alleged to have re- 
sulted from his failure to follow instructions relative to the disposi- 
tion of damaged furniture received by the Veterans’ Administration 
under contract No. NOs-35555, dated April 9, 1934. 

Pursuant to orders No. 4~VA-15844, dated, respectively, May 17, 
1934, January 15 and 18, 1935, under the above cited contract, there 
was shipped from the Jamestown Royal Upholstery Corporation, 
Jamestown, N. Y., to the Dwight facility, on Government bills of 
lading Nos. VA-150173 and VA-161760, among other articles of 
furniture, one frieze walnut chair of the value $32.65. Upon inspec- 
tion it was found that the chair was damaged and instructions were 
requested from the Chief, Procurement Division, Veterans’ Adminis- 
tration in Washington, as to its disposition. Inasmuch as the damage 
was concealed, it was determined that the last carrier, the Alton 
Railroad, was liable and instructions issued for the return of the 
chair to the carrier. 

In the interim a replacement chair was ordered from the con- 
tractor by the Procurement Division on May 17, 1935, and was 
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shipped to the Dwight facility on Government bill of lading No. 
VA-181610. Freight charges on replacement chair of $1.55, included 
in the ‘Alton Railroad bill No. 75244 in the amount of $12.35, were 
paid on voucher No. 670562, dated November 11, 1935. The con- 
tractor was paid for both the damaged and the replaced chairs on 
vouchers No. 1011615, February 13, 1935, and No. 527059, October 
15, 1935, respectively. The Alton Railroad bill No. 45237 in the 
amount of $629.71, covering the original shipment was paid on 
voucher No. 64195, dated July 15, 1936, and among other items there 
was deducted therefrom, in addition to the value of the damaged 
chair, the amount of $1.55 freight paid on the replacement chair. 

It appears that the claimant transmitted the above mentioned in- 
struction of the Chief, Precurement Division, relative to the disposi- 
tion of the damaged chair to the storekeeper of the facility, but upon 
being requested by the latter to furnish the name of the carrier 
involved, apparently furnished the name of the contractor. 

The chair was returned to the contractor and was repaired at a 
cost of $6.40 for which amount it held the railroad liable. Reauest 
for instructions by the contractor as to the disposition of the repaired 
chair was apparently ignored by the Veterans’ Administration, and 
as far as the Government records show, the contractor should still be 
in possession of the repaired chair. However, by letter dated April 
80, 1938, contractor reports it was unable to locate the chair or 
furnish the destination to which it was shipped. 

The present status of the matter could be summarized as follows: 

The contractor has been paid $65.30 by the Government, repre- 
senting the price of the damaged chair and the replacement chair. 
It is or should be in possession of the damaged chair which it re- 
paired at a cost of $6.40, for which amount it has a claim against 
the carrier. This claim the contractor is now willing to waive. 

The Government is in possession of the replacement chair and has 
deducted $34.20, representing the price of the damaged chair and 
the freight on the replacement chair, from the account of the car- 
rier. It is now proposed to withhold a like amount from the amount 
to the credit of the claimant in the retirement fund. 

The carrier, by bill No. 45287—A, now reclaims $34.20, and the claim 
is approved in full by the Veterans’ Administration. 

There is now no loss to the Government and the withholding from 
Chalmers’ account could only be on the theory that said amount would 
be used to pay the carrier’s claim. This office cannot agree to such 
view of the matter. Chalmers’ responsibility in the matter is clearly 
not as great as either that of the contractor or of the carrier. The 
carrier caused the damage and the contractor apparently received 
and has not returned the replacement chair. The claim of the car- 
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rier, if any, is against the contractor and accordingly its claim against 
the:Government will be disallowed. There is no authority to with- 
hold any amount in the retirement fund except to make good losses 
sustained by the United States, and in the present case since there is 
no right of subrogation in the carrier, and no loss has resulted to the 
Government by reason of the transaction, the request of the Vet- 
erans’ Administration that $34.20 be withheld from the amount to 
the credit to Chalmers in the retirement fund is denied, and Chal- 
mers’ claim for refund of the amount to his credit in the retirement 
fund may be settled without regard to the claim of the Veterans’ 
Administration, which has been furnished a copy of this decision, 

The correspondence transmitted with your letter, together with an 
extra copy of this decision, is transmitted as requested. 


(A-97981) 


APPROPRIATIONS—DISTRICT OF COLUMBIA—GASOLINE, ETC., PUR- 
CHASES FOR SHORT WEIGHT MEASURES AND QUALITY TESTING 
PURPOSES 


The cost of gasoline and petroleum products purchased by the District of Columbia 
under authority of the District of Columbia appropriation act approved 
April 4, 1938, 52 Stat. 158, for the purpose of testing the weights and measures 
by or under which sold, is chargeable to the short weight and measure in- 
vestigation purchase limitations of the act, but if the purchase is for quality 
testing purposes the cost of such purchases may be charged to the amount 
appropriated by the act for testing and inspection of gasoline and other 
petroleum products. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, September 23, 1938: 


Your letter of September 16, 1938, is as follows: 


The 1939 District of Columbia appropriation act approved April 4, 1938, provides 
in part: 

“For contingent expenses, and maintenance and repairs to markets, including 
not to exceed $1,000 for purchase of commodities and for personal services in 
connection with investigation and detection of sales of short weight and measure, 
maintenance and repair of motor vehicles, and not exceeding $750 for the pur- 
chase, including exchange, of one motor vehicle equipped for making investiga- 
tions of sales of gasoline and oil by short measure, $28,675, of which amount 
$7,500 shall be available for testing and inspection of gasoline and other petroleum 
products.” 

The Superintendent, Weights, Measures, and Markets, D. C., has requested to 
be advised as to whether the appropriation limitation of $7,500 is available for 
the purchase of samples of gasoline and other petroleum products, for the pur- 
pose of making tests as to quantity and quality of their ingredients by the 
Bureau of Standards. It is understood that at least five gallons of gasoline 
would be required by the sureau for use in making each of these tests. 

You will note that Congress has appropriated not to exceed $1,000 for the 
purchase of commodities in connection with the investigation and detection of 
sales, short weight, and measures, but that as to the limitation of $7,500, Congress 
does not expressly authorize the purchase of gasoline. Consequently there is for 
consideration the general rule that “an appropriation for a particular object con- 
fers authority to incur expenditures which are incident to that object, subject 
to the qualification that the particular items of expense are not specifically pro- 
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vided for by some other appropriation.” 
974). 

The item of $7,500 was considered by the sub-committee of the Committee on 
Appropriations, House of Representatives, in connection with the District of 
Columbia appropriation bill for 1939 (pp. 108-110) wherein the question of draft- 
ing of a bill for the prevention of fraudulent practices was considered, and an 
estimate of the cost of a laboratory for testing petroleum products, as prepared 
by the National Bureau of Standards, was submitted. Also, in the committee 
report on this item it was stated: 

“* * * Testimony was adduced before the committee to the effect that pro- 
vision for testing gasoline and other petroleum products would enable the super- 
intendent better to contro] the sale of these products. At the present time there 
is no way to determine whether or not inferior products are being sold under 
misrepresentation as to quality. The committee therefore recommends the 
appropriation of $7,500 for this purpose. Under existing law these tests will be 
made by the Bureau of Standards.” 

From the foregoing it might be concluded that Congress intended this appro- 
priation to be available for the purchase of samples of gasoline and other pe- 
troleum products for tests of quality by the Bureau of Standards. However, the 
language employed in the new appropriation item of $7,500 does not specifically 
provide for the purchase of such products, as is the case in the purchase of com- 
modities under the annually recurring item of $1,000, and which would admit 
of the purchase of petroleum products for testing purposes. 

In your decision to the Secretary of the Interior, November 21, 1936 (16 Comp. 
Gen. 512), quoting from the syllabus, you held: 

“Opinions of individual members of Congress, expressed in debate, are not for 
consideration in construing a statute, nor is it permissible to refer to committee 
reports, etc., preceding the enactment of a statute to change the plain implication 
of its words or to construe a statute contrary to its plain terms.” 

See also in this connection your decision of March 11, 1938 (A-92723). 

The Commissioners would appreciate early advise from you as to whether the 
appropriation of $7,500 is available for the purchase of samples of gasoline and 
other petroleum products for quality tests to be made by the National Bureau 
of Standards. 


The $1,000 in the appropriation, 52 Stat. 158, is specifically for 
testing weights and measures while the $7,500 is specifically for test- 
ing and inspection of gasoline and other petroleum products. That 
is, if the gasoline and petroleum products are to be purchased for the 
purpose of testing the weights and measures by or under which sold 
the cost is chargeable to the $1,000 limitation, but if the purpose is 
to test the quality of the gasoline, the $7,500 limitation is available 
for that purpose including the purchase of such quantity of gasoline 
as may be necessary to make the quality tests. 

Your submission is answered accordingly. 


(7 Comp. Gen, 400; 17 Comp. Gen. 


(A-97837) 


TRAVEL BY COMMERCIAL AIRCRAFT—MILITARY PERSONNEL— 
REIMBURSEMENT BASIS UNDER ACT, JUNE 23, 1938 


An Army officer ordered to travel by commercial aircraft with transportation 

furnished on Government transportation request under the provisions of 
section 204 (c) of the act of June 23, 1938, 52 Stat. 983, is not entitled 
to mileage, with deductions for transportation furnished, but to actual 
expenses, or per diem in lieu thereof, under and within the limitations 
of the act of March 2, 1931, 46 Stat. 1461. 
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ms Comptroller General Elliott to the Secretary of War, September 26, 
1938: 


There has been received your letter of September 10, 1938, as 
follows: 


In connection with the provisions of section 204 (c) of the act approved 
June 23, 19388 (Public, No, 706—75th Congress), there is before me the matter 
of issuing appropriate administrative regulations to carry out the provisions 
of such act. In considering what administrative regulations will be appropri- 
ate, certain questions have arisen as to which I am in doubt and as to which 
I am therefore requesting your decision in accordance with the authority con- 
tained in the act of July 31, 1894 (28 Stat. 208; U. S. C. 31:74). 

The principal question about which I am in doubt is whether an officer who 
may be ordered to travel in performance of a military duty and who may be 
directed to perform such travel by means of commercial aircraft will be en- 
titled to mileage at 8 cents a mile with certain deductions for transportation 
furnished, as provided in the act of June 10, 1922 (42 Stat. 631; U. 8S. C. 37: 20); 
or, whether such officer will be entitled to actual expenses or per diem for 
such air travel under the provisions of the act of March 2, 1981 (46 Stat. 1461; 
U. S. C. 87:20), amending section 12 of the act of June 10, 1922, to provide 
actual expenses or per diem for travel of military personnel by air. 

In your decision of February 27, 1929 (8 C. G. 469), it was held that the act 
of July 11, 1919 (41 Stat. 109), which was the predecessor of the act of March 
2, 1931, and which also allowed actual expenses for air travel, applied only to 
travel by Government-owned airplanes. This view has since been referred to 
by you in A-95292; June 20, 1938, as also applicable to travel by air under 
the provisions of the act of March 2, 1931, herein cited. In view of the act 
of June 23, 1938, supra, in which it is indicated that the Congress intended to 
place commercial air travel by employees of the Government on the same basis 
as other modes of travel, I aim in doubt whether you will adhere to your view 
of the 1931 act as set forth in above-cited decisions. 

In the event your decision on the question above is that mileage is payable 
for such travel of military personnel covered by the 1922 act, supra, there is 
then for consideration whether such personnel will be entitled to mileage at 
8 cents per mile with a deduction of 3 cents per mile for transportation fur- 
nished and without additional deduction by reason of the fact that the cost 
of transportation by commercial aircraft may be in excess of that by rail. 

By reason of the provisions in the last sentence of section 204 (c) of the act 
of June 28, 1938, the requirements in your decision A-34175, January 30, 1931, 
for deducting actual cost of commercial airplane transportation instead of 3 
cents per mile would not seem under the circumstances as proper for application. 

Since it is desired to promulgate appropriate instructions in connection with 
the act of June 23, 1938, as soon as practicable, an early decision will be 
appreciated. 


Section 204 (c) of the act of June 23, 1938, 52 Stat. 983, 984, 
provides: 


Travel by personnel of the United States Government on commercial air- 
craft, domestic or foreign, including travel between airports and centers of 
population or posts of duty when incidental to travel on commercial aircraft, 
shall be allowed at public expense when authorized or approved by competent 
authority, and transportation requests for such travel may be issued upon such 
authorizations. Such expense shall be allowed without regard to comparative 
costs of transportation by aircraft with other modes of transportation. 


Mileage to Army officers is prescribed by section 12 of the act of 


June 10, 1922, 42 Stat. 631, as amended by the act of June 1, 1926, 
44 Stat. 680, as follows: 


That officers of any of the services mentioned in the title of this act, when 
traveling under competent orders without troops, shall receive a mileage 
allowance at the rate of 8 cents per mile, distance to be computed by the 
shortest usually traveled route and existing laws providing for the issue of 
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transportation requests to officers of the Army traveling under competent orders, 
pud for deduction to be made from mileage accounts when transportation is 
furnished by the United States, are hereby made applicable to all the services 
mentioned in the title of this act, * 


The act of March 2, 1931, 46 Stat. 1461, provides: 


That the first paragraph of section 12 of the act entitled “An act to read- 
just the pay and allowances of the commissioned and enlisted personnel of 
the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service,” approved June 10, 1922, as amended by the act of June 
1, 1926 (Forty-fourth Statutes at Large, page 680; title 37, United States Code, 
page 2069, section 20), be, and the same is hereby further amended by adding 
thereto the following proviso, to wit: “Provided, That for travel by air under 
competent orders on duty without troops, under regulations to be prescribed 
respectively by the heads of the departments concerned, members (including 
officers, warrant officers, contract surgeons, enlisted men, flying cadets, and 
members of the Nurse Corps) of the services mentioned in the title of this 
act, and of the legally constituted reserves of said services while on active 
duty, and of the National Guard while in Federal service, or while participat- 
ing in exercises, or performing duties under section 92, 94, 97, or 99 of the 
National Defense Act, shall, in lieu of mileage or other travel allowances, be 
allowed and paid their actual and necessary traveling expenses not to exceed $8 
per day, or, in lieu- thereof, per diem allowances at rates not to exceed $6 per 
day.” 
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The act of June 12, 1906, 34 Stat. 246, providing for furnishing 
transportation to officers of the Army on transportation requests 
was quoted in the decision of January 30, 1931, A-84175, cited by you. 
In 25 Comp. Dec. 234, it was held that at the time of the passage of 
such 1906 act travel by airplane was not contemplated, and that in 
the absence of legislation providing for mileage allowance for air 
travel there was no authority to pay mileage for such travel. The 
Congress subsequently authorized in the act of July 11, 1919, 41 Stat. 
109, the payment of actual and necessary expenses only for officers 
of the Army when traveling by air on duty without troops. At 
that time travel by air was performed exclusively by Government- 
owned aircraft. It was stated in 8 Comp. Gen. 469, that the act of 
June 12, 1906, providing for furnishing of transportation on trans- 
portation requests and the deduction of 3 cents per mile therefor 
in the mileage account was not applicable to extraordinary means 
of transportation citing 20 Comp. Dec. 485, and following this rule 
the decision of January 30, 1931, A-34175, cited by you, held that 
the actual cost of transportation furnished via commercial air lines 
on Government transportation request should be deducted from the 
officer’s mileage, where his orders otherwise entitled him to mileage. 

Section 204 (c) of the act of June 23, 1938, cited, now authorizes 
the use of commercial aircraft when authorized or approved by com- 
petent authority and directs that Government transportation requests 
may be issued upon such authorizations, and it is further provided 
that the expense for air travel procured on transportation requests 
shall be allowed without regard to comparative costs of transporta- 
tion by aircraft with other modes of transportation. The effect of 
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this statute is to specifically authorize the use of commercial aircraft, 
when properly authorized or approved. The mileage laws have been 
held not applicable to travel ordered to be by air and the deduction 
of 3 cents per mile is not applicable to air transportation furnished 
on Government transportation request. In view therefore of the 
specific authority to utilize such mode of transportation, when prop- 
erly authorized, the act of March 2, 1931, is clearly applicable when 
travel by commercial airplane is directed in orders. Accordingly, 
you are advised that where travel is ordered by commercial airplane 
under the provisions of section 204 (c) of the act of June 23, 1938, 
actual and necessary traveling expenses at rates not to exceed $8 per 
day, or, in lieu thereof, a per diem at rates not to exceed $6 per day 
under the cited act of 1931, may be paid Army officers for ordered 
travel by commercial aircraft. 


(A-98026) 


HOLIDAY COMPENSATION—HOLIDAYS OCCURRING WITH A PERIOD OF 
LEAVE OF ABSENCE—POST OFFICE DEPARTMENT CHARWOMEN 


Charwomen of the Post Office Department whose appointments or agreements 
of employment, authorize or require them to work on holidays, although 
not entitled to pay under the holiday statute of June 29, 1938, 52 Stat. 1246, 
for a holiday falling within a period of leave of absence with pay, are 
nevertheless, by reason of the nature of their employment, entitled to pay 
for the holiday under the applicable statutes authorizing the granting to 
such employees of annual and sick leave with pay. 


is Somatntine General Elliott to the Postmaster General, September 
» 1938: 


Your letter of September 17, 1938, is as follows: 


Reference is made to your decision of August 19, 19388 (A-97193), addressed 
to the Secretary of War, relative to the holiday pay of per diem, per hour, and 
piece work employees who are relieved or prevented from working solely 
because of the occurrence of the holiday. In this connection attention is invited 
to the provisions of the Act of August 23, 1935, Public No. 308, 74th Congress, 
amending the provisions of 5 U. S. C. 673. It will be noted that under the 
amendatory legislation custodial employees of this Department are supposed to 
receive pay for each holiday (except Sunday) upon which work is not required 
of them. Finally, your attention is invited to Public Resolution No. 127, 75th 
Congress, approved June 29, 1938, relating to this subject. 

Inasmuch as some custodial employees of the Post Office Department who 
are paid at an hourly rate are specifically authorized when appointed to perform 
services on holidays, it will be appreciated if you will advise at an early date 
whether such employees would be eligible to receive pay for any holidays 
occurring during a grant of leave of absence. 


The act of August 23, 1935, 49 Stat. 724, provides as follows: 


Charwomen and head charwomen shall receive for each holiday (except 
Sunday) upon which under existing law no work is performed by them an 
amount equal to the amount they would receive had they performed the same 
number of hours of work on such holiday as the average number of hours of 


work performed by them during the days in the week in which such holiday 
occurs. 
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It is provided in Public Resolution No. 127, dated June 29, 1938, 
52 Stat. 1246, as follows: 


Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That hereafter whenever regular employees 
of the Federal Government whose compensation is fixed at a rate per day, per 
hour, or on a piece-work basis are relieved or prevented from working solely 
because of the occurrence of a holiday such as New Year’s Day, Washington’s 
Birthday, Memorial Day, Fourth of July, Labor Day, Thanksgiving Day, 
Christmas Day, or any other day declared a holiday by Federal statute or 
Executive Order, or any day on which the departments and establishments of 
the Government are closed by Executive Order, they shall receive the same pay 
for such days as for other days on which an ordinary day’s work is performed. 

Sec. 2. The joint resolution of January 6, 1885 (U. S. C. title 5, sec. 86), and 
all other laws inconsistent or in conflict with the provision of this act are hereby 
repealed to the extent of such inconsistency or conflict. 


As charwomen are “regular employees of the Federal Government 
whose compensation is fixed ata rate * * * per hour,” the later 
statute is applicable to them, section 2 of which repeals the former 
statute. 

The act of 1938 authorizes pay for holidays only when the em- 
ployees are “relieved or prevented from working solely because of 
the occurrence of a holiday.” An employee on leave on a holiday is 
relieved or prevented from working because he is on leave and not 
available for work and “not solely because of the occurrence of a 
holiday.” Accordingly, the holiday statute of June 29, 1938, does 
not authorize pay for holidays occurring within a period of leave, 
whether or not the employees are authorized or required to work on 
holidays. 

If an employee is entitled to pay for a holiday occurring within a 
period of leave of absence with pay—it being assumed your inquiry 
relates to leave of absence with pay—it must be under the terms of 
the leave statutes and regulations applicable to them. Decision of 
August 29, 1938, A-97265, 18 Comp. Gen. 206.. 

You do not state whether the charwomen in question are in the 
departmental service or in the field service of the Post Office Depart- 
ment. If the former, their leave is controlled by the leave acts of 
March 14, 1936, 49 Stat. 1161 and 1162. If they are in the postal 
service, their leave is controlled by the act of May 17, 1928, 45 Stat. 
595, as amended. Under all of these statutes there is authorized the 
granting of annual and sick leave with pay. Therefore, if the 
appointments or contracts of employment of the employees to which 
you refer authorize or require them to work on holidays, as you 
state, such holidays are regular pay days, and the employees may be 
paid their regular pay for the holidays occurring within a duly 
authorized period of leave of absence with pay. 
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(A-98049) 


CONTRACTS—ANTICIPATED PROFITS—GOVERNMENT LIABILITY FOR 
FAILURE TO ORDER WHOLE APPROXIMATE QUANTITY 


Where contract for gasoline listed an approximate quantity and specifically 
stated that the Government would not guarantee to take any definite 
amount, and the agreed price has been paid for all gasoline delivered, no 
additional amount may be paid as anticipated profits on the gasoline not 
delivered because of the Government not ordering the whole approximate 
quantity, even were there not involved the matter of the claim being one 
for unliquidated damages as for an alleged breach of contract as to which 
it is settled that no adjustment or payment from appropriated funds may 
be made in the absence of specific provision therefor. 


Acting Comptroller General Elliott to Seibert Oil Company, September 28, 
1938: 

Your letter of August 5, 1938, requests review of settlement dated 
May 23, 1938, which disallowed your claim for $4,696.23 asserted 
to be due under contract No, W-631-eng-300, dated November 2, 
1934, for gasoline for the War Department, United States Engineer 
Office, Fort Peck, Mont. 

The facts and circumstances concerning the claim and the reasons 
why it may not be paid are fully set forth in the settlement and in 
requesting reconsideration of the matter you present no new or 
material evidence which would justify a conclusion different from 
that heretofore reached. 

Although the contract listed an approximate quantity it was 
specifically stated that the Government would not guarantee to take 
any definite amount of gasoline. You have been paid the agreed 
price for all of the gasoline delivered and there is accordingly no 
responsibility resting upon the United States to pay you anticipated 
profits on the gasoline not delivered because of the Government not 
ordering the whole approximate quantity. See Brawley v. United 
States, 96 U.S.168; Willard Sutherland Co.v. United States, 262 U.S. 
489; American Cotton Oil Co. v. Kirk et al., 68 Fed. 791; 16 Comp. 
Gen. 717, 719. 

Aside from that the claim thus appears wholly without merit, it 
is in form for unliquidated damages as for an alleged breach of 
contract. It is settled that such claims may not be adjusted or paid 
under appropriations in the absence of specific provision therefor. 
Wm. Cramp & Sons v. United States, 216 U. S. 494, 500-501; 14 Op. 
Atty. Gen. 24-26; 15 zd. 39; 33 id. 354-355. 

Accordingly, the settlement which disallowed your claim must be 
and hereby is sustained. 
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(A-89721) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN—AU- 
THORITY FOR CONTRACTING, PURCHASE, AND CONVERSION OF 
TANKERS FOR NATIONAL DEFENSE 


Section 601 of the Economy Act of June 30, 1932, 47 Stat. 417, authorizing 
interdepartmental furnishing of services and supplies under the conditions 
there outlined, does not vest in the service-rendering agency any authority 
which it does not have independently of the said provision, and is not 
authority for one Government agency to act as a general contracting or 
purchasing agent for another Government agency, nor for recognizing a 
private agency to act as a contracting agency for one Government agency 
through the medium of another. 

In the reported status of emergency need, and in view of the representations, 
circumstances, and the legislative history involved, present applicable appro- 
priated funds, if adequate to the purpose, may be used for the adminis- 
tratively proposed acquisition, by the Maritime Commission on behalf of the 
Navy Department, and conversion of tankers now under construction for a 
private corporation under an arrangement between the Commission and 
the private corporation for the inclusion in such tankers of desired national 
defense features, etc., provided the President, upon completion and delivery 
of the tankers to the private corporation, decides that they then be so 
acquired and converted. 


Decision by Acting Comptroller General Elliott, September 30, 1938: 

The United States Maritime Commission and the Navy Department 
have joined in requesting decision of whether the use of appropria- 
tions under their jurisdiction is authorized in the proposed procure- 
ment for the Navy of certain oilggankers which they report are now 
under construction by the Standard Oil Co. of New Jersey and are 
available for purchase by the Maritime Commission for the account 
of the Navy Department at a substantial saving in total cost and 
at materially earlier deliv@ry dates than such tankers might be ac- 
quired or constructed otherwise, the entire transaction to be on a 
basis of no profit to the Standard Oil Co. of New Jersey. 

After informal conferences in this office whereat, among other 
things, it was pointed out that the President must exercise his per- 
sonal judgment and discretion in such a matter, under the terms of 
the statutes involved, before the uses of the Navy appropriations 
for such a purpose could in any circumstances be considered as 
available the Acting Secretary of the Navy on August 12, 1938, 
placed the facts before the President for his consideration as follows: 

Aveust 12, 1938. 

My Dear Mr. Preswent: With a view to obtaining three high speed tankers 
for the use of the Navy in the shortest possible time, the Navy Department, 
with the Maritime Commission, has investigated the possibility of acquiring 
three of the tankers already under construction for the Standard Oil Company 
of New Jersey for which the Commission is now under contract to reimburse 
the owners approximately $880,000 per vessel, representing the cost of the 
National Defense features. This transaction, if consummated, will be on the 
basis of no profit to the Standard Oil Company. 


By the act, approved July 30, 1937 (Public, No. 226), the President is author- 
dzed “to undertake the construction of certain auxiliary vessels of about 36,050 
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tons (light displacement tonnage)” including “one oiler of about 8,000 tons.” 
The funds for the commencement of work on this tanker are made available 
by the Naval Appropriation Act, approved April 26, 1938 (Public, No. 493). 

The second and third tankers are authorized by the act, approved May 17, 
1938 (Public, No. 528), which authorizes the President “to acquire and convert, 
or to undertake the construction” of certain auxiliary vessels, including four 
oll tankers. The funds for the commencement of work on these two addi- 
tional tankers are made available in the “Second Deficiency Appropriation 
Act, fiscal year 1938,” approved June 25, 1988 (Public, No. 723). 

The above-mentioned act of July 30, 1987, requires that not less than fifty 
per centum of the vessels therein authorized, allocated on an approximate 
tonnage basis, shall be constructed in Government navy yards. The act of 
May 17, 1938, authorizing the four additional tankers requires that the first 
and each succeeding alternate vessel of each category shall be constructed in 
Government navy yards as required under the provisions of the Vinson-Tram- 
mell Act of March 27, 1934 (34 U. 8. C., sec. 495). Both of these acts, however, 
contain provision whereby the President may, should the public interests re- 
quire, have the vessels built in Government or private yards notwithstanding 
the allocation otherwise imposed. 

The plans and specifications for the three tankers now under construction 
for the Standard Oil Company by the Sun Shipbuilding and Dry Dock Company 
and the Federal Shipbuilding and Dry Dock Company, were approved by the 
Secretary of the Navy before the contracts were executed, as required by the 
“Merchant Marine Act of 1936.” The contracts were awarded, after competi- 
tive bidding, with the approval of the U. S. Maritime Commission. The 
Commission by its contract of January 3, 1938, with the Standard Oil Com- 
pany, agreed, as stated above, to reimburse the owners for the cost of the 
National Defense features incorporated in the tankers, approximating $880,000 
per vessel. 

The acquisition of these three tankers through utilizing the services of the 
U. 8S. Maritime Commission, as authorized by the act of June 30, 1932 (31 
U. 8. C.. 686), will make the vessels available to the Navy at least a year 
earlier than if the required contract plans and specifications were prepared to 
permit competitive bidding and direct contracts entered into by the Navy. In 
addition, it is estimated that there will be a saving in Government funds if 
the proposed acquisition is approved of $1,500,000 or more per vessel. 

This matter has been the subject of an opinion by the Judge Advocate Gen- 
eral of the Navy, also the General Counsel of the United States Maritime 
Commission, a copy of each of which opinions is enclosed. 

This matter was submitted by the Maritime Commission to the Comptroller 
General under date of July 19, 1938, requesting information whether he would 
object to the payment and transfer of funds required to be made under the 
proposed arrangement. No decision in this matter has been made by the 
Comptroller General. 

This matter is of such importance to the National Defense that it is sub- 
mitted to you for your approval, not only of the allocation proposed, but also 
the placing of the order by the Navy Department with the U. S. Maritime Com- 
mission, whereby the three tankers will be obtained for the Navy in the mini- 
mum time and at a substantial saving of Government funds. 

Sincerely yours, 
(Signed) J. O. RicHarpson, Acting. 
The PRESIDENT, 
The White House. 


Enclosures. 


The President indorsed this submission as follows: 


161412—39——-19 











264 DECISIONS OF THE COMPTROLLER GENERAL 


On September 17, 1938, a letter was received from the Chairman 
of the United States Maritime Commission dated September 16, 
1938, as follows: 


Referring to my letters of July 19 and August 19, 1938, regarding the taking 
over by the Navy of three of the national defense tankers now building for the 
Standard Oil Company of New Jersey: 

International conditions have reached such a point that the Commission, at 
the suggestion of the Navy Department, has been investigating the question of 
expediting delivery of these vessels, contingent upon their being taken over by 
the Navy. As a result of informal conferences with the Standard Oil Company 
and the shipyards it has been found possible, in case it is desired by the Gov- 
ernment, to hasten the delivery of these vessels so that the first available vessel 
ean be had by the Navy in the latter part of December of this year, which is 
several months ahead of the contract delivery date. The second vessel can be 
had in May or early June 1939, and the third vessel in late July or early August 
1939. These latter dates may even be bettered. 

In view of the conditions set forth and the urgent need of the Navy Depart- 
ment to obtain vessels of this type, it is hoped that a decision on the letters 
hereinabove referred to may be reached by your office at the earliest possible 
date. 


In the informal conferences with representatives of the Navy De- 
partment and of the Maritime Commission, counsel for this office 
suggested that in the absence of a personal exercise of discretion by 
the President as vested in him by the several statutes involved, ex- 
cepting the proposed transactions from the operation of such statutes, 
there could not be approved the uses of any appropriations which 
might appear to avoid by indirection, for purposes of economy in 
procurement, the applicability of the Walsh-Healey Act of June 30, 
1936, 49 Stat. 2036, or of any other statute made applicable to such 
appropriations for the protection of wage scales, etc. Assurance was 
received that none of the economies contemplated is to be realized 
through the payment of wages less than the said applicable statutes 
prescribe. The formal statement in that connection by the Chairman 
of the Maritime Commission in his letter to this office of August 19, 
1938, is as follows: ' 

In discussions with representatives of your office with respect to the very sub- 
stantial saving to the Government to be effected through the proposed acquisi- 
tion of the tankers, the question was raised as to the amount of such saving 
which might be attributable to a difference in wages and hours of labor in the 
yards from those which would be in effect under the applicable provisions of 
law if the work were being carried on under contract with the Navy Department. 
In my opinion, the facts clearly establish that no part of the saving to the Gov- 
ernment will be the result of any difference in wage scales and hours of labor 
from those which would be in effect if the work were being done directly for the 
Navy Department. Federal Shipbuilding & Dry Dock Company is now con- 
structing vessels for the Navy at the same yard where the tankers are being 
constructed. The hours of labor, working conditions, and wage scale for the 
Navy and for the commercial work are uniform in the plant. Sun Shipbuilding 
& Dry Dock Company does not have any Navy contracts, but it has on the whole 
a very good labor record and one which will compare favorably with the yards 
holding Navy contracts. Furthermore, as above noted, the contracts covering 
the construction of these tankers show that the average hourly wage rate paid 
by Sun Shipbuilding & Dry Dock Company is approximately 7¢ higher than that 
paid by Federal Shipbuilding & Dry Dock Company. 

The opinion of the Judge Advocate General, approved by the Act- 


ing Secretary of the Navy, as it appears from the copy furnished to 
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this office by letter from the said Judge Advocate General dated 


August 5, 1938, is as follows: 
Avaust 2, 1938. 
From: The Judge Advocate General of the Navy. 
To: The Secretary of the Navy. 
Subject: Acquisition of three tankers from Maritime Commission. 
Reference: (a) Letter, Secretary of the Navy to the Judge Advocate General, 
file AO/L8-3 (380106) of even date. 


1. By reference (a) the opinion of the Judge Advocate General is requested 
as to the legality of the placing of an order by the Navy Department with the 
United States Maritime Commission for three high-speed tankers now under 
construction by the Sun Shipbuilding and Dry Dock Company and the Federal 
arch and Dry Dock Company for the Standard Oil Company of New 

ersey. 

2. After competitive bidding, contracts were awarded to certain shipbuilding 
companies by which they agreed to construct for the Standard Oil Company 
twelve high-speed tankers. In accordance with contracts entered into with 
the Standard Oil Company on January 3, 1938, the Maritime Commission agreed 
to make reimbursement of approximately $880,000 per vessel for the national 
defense features built into these vessels. As required by the Merchant Marine 
Act of 1936, the plans and specifications were approved by the Secretary of 
the Navy before the contracts were executed. 

3. The construction of three tankers has been authorized and necessary appro- 
priations made for the commencement of work. The first tanker was authorized 
by Public, No. 226, approved July 30, 1937 [50 Stat. 544], and funds were made 
available for commencement of work in the Naval Appropriation Act for the 
fiscal year ending June 30, 1989 (Public, No. 493), approved April 26, 1938 
{52 Stat. 228, 242]. The second and third tankers were authorized in the 
Naval Expansion Act (Public, No. 528), approved May 17, 1938 [52 Stat. 401], 
and funds were made available for the commencement of work in the “Second 
Deficiency Appropriation Act, fiscal year 1938” (Public, No. 723), approved June 
25, 1988 [562 Stat. 1114, 1142). 

4. The proposed procedure for acquiring tankers has been fully set forth in 
the letter of the Maritime Commission dated July 19, 1938, to the Comptroller 
General. 

5. The Secretary of the Navy has determined that it is in the interests 
of the Government to place an order with the Maritime Commission for the 
transfer of the three tankers in accordance with the procedure referred to in 
paragraph 4. This method of acquisition will result in a very substantial 
saving to the Government and, furthermore, the tankers will be available many 
months before the dates that could be met if the Navy Department awarded 
contracts at this time. The proposed procedure also allows the Government to 
realize immediately on the $880,000 investment embodied in each vessel in con- 
nection with the national defense features. 

6. The Secretary of the Navy has authority under the Eeonomy Act (47 Stat. 
417), approved June 30, 1932, to place an order with the Maritime Commission 
for the acquisition of the three tankers. This act authorizes any executive 
department, if funds are available therefor and if it is determined by the 
head of such executive department to be in the interest of the Government 
so to do, to place orders with any other department, establishment, bureau, or 
office for materials, supplies, equipment, work, or service of any kind that 
such requisitioned Federal agency may be in a position to supply or equipped 
to render, and provides further that if such work or services can be as con- 
veniently or more cheaply performed by private agencies, such work shall be let 
by competitive bids to such private agencies. 

7. The Judge Advocate General is, therefore, of the opinion that the Secretary 
of the Navy may legally, under the above-mentioned act of June 30, 1982. place 
an order with the United States Maritime Commission for the three tankers, 
authority for the construction of which is contained in the acts of July 30, 
1937, and May 17, 1938, supra, and for which funds were specifically made 
available in the Naval Appropriation Act, approved April 26, 1938, and the 
“Second Deficiency Appropriation Act, fiscal year 1938,” approved June 25, 1938. 

W. B. Woopson. 

Approved Aug. 2, 1938: 

Cartes EpIson, 
Acting Secretary of the Navy. 
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The fact that this opinion is quoted herein for the purposes of 
a complete record is not to be understood as an approval of the 
broad conclusions stated in paragraph 6 of the said opinion as to the 
operation or authority conferred by that part of the Economy Act 
designated. The provision of the Economy Act upon which these 
broad conclusions are based is not understood as vesting in the 
service-rendering agency any authority which it does not have inde- 
pendently of said provisions; that is to say, said provision is not 
understood as vesting any authority in the Maritime Commission 
to purchase such oil tankers but only permits the Navy Department 
to avail itself of the services of the Maritime Commission if that 
Commission has such authority independently of the cited provision 
in the Economy Act. The cited provision in the Economy Act is 
not understood to vest in the Maritime Commission or any other 
agency authority to act as a general contracting or purchasing agent 
for a department head; neither is it understood as any authority 
for recognizing the Standard Oil Co. of New Jersey or any other 
private agency to act as a contracting agency for the Secretary of the 
Navy whether through the medium of the Maritime Commission or 
otherwise. 


The copy of the opinion of the general counsel of the Maritime 
Commission which has been furnished to this office is as follows: 


Aucust 4, 1988. 
To: United States Maritime Commission. 
From: General Counsel. 
Subject: Proposed acquisition by the Navy Department of three high-speed 
tankers, 


The letter of July 19, 1988, from the Chairman of the Commission to Honor- 
able R. N. Biliott, Acting Comptroller General, a copy of which is attached, 
relates to the proposal that the Navy Department acquire, through the Com- 
mission, upon their completion, three high-speed tankers presently being con- 
structed for the Standard Oil Company of New Jersey (referred to as Standard 
Oil). That letter sets forth in detail the procedure to be followed and the 
effect of the proposed transactions, It will be noted that there is contemplated 
the following action by the Commission: 

(a) Execution of an agreement with Standard Oil and of a letter to the 
Navy Department substantially in the respective forms annexed to said letter 
of July 19, 1938; 

(bd) Acquisition of each of the three tankers upon their completion and pay- 
ment to Standard Oil as consideration therefor of an amount required to reim- 
burse that company for the cost to it of the construction of the vessels so 
acquired ; and 

(c) Transfer of each vessel forthwith upon her acquisition to the Navy De- 
partment, there then being transferred from the Navy Department appropri- 
ation an amount equal to (i) the Commission’s payment to Standard Oil and 
(ii) the expenditures of the Commission on account of the national defense 
features incorporated in the vessel. 

You have requested that I submit to you this memorandum of my opinion 
(which was orally expressed at the time of preparation of said letter of July 
19, 19388) as to the authority of the Commission to take the foregoing action. 
I understand that the Judge Advocate General of the Navy has given his 
opinion that the Navy Department is duly authorized to take the action which 
will be required of it in the event that the proposed transactions are to be 
carried out. 
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The question presented is whether or not upon the precise facts of the present 
case the Commission may effect the proposed acquisition and transfer of the 
three high-speed tankers as part of the integrated transaction prescribed in the 
letter of July 19, 1938. In my opinion, the answer to that question is in the 
affirmative. This opinion is based upon a consideration of the express purposes 
of the Merchant Marine Act, 1936, and the powers conferred upon the Com- 
mission thereunder, with particular reference to the action contemplated and 
the promotion thereby of the purposes of the act and the interests of the 
Government. 

One of the declared policies of the act is to foster the development and 
encourage the maintenance of a Merchant Marine capable of serving as a naval 
and military auxiliary in time of war or national emergency. One of the 
activities authorized under the act and particularly in sections 504 and 509 is 
promoting the construction of high-speed tankers suitable for use as auxiliaries 
by the Navy and aiding such construction by contributing the cost of national- 
defense features incorporated therein. This has been discussed in previous 
opinions of this office and also in an opinion of the Comptroller General, dated 
October 26, 1937. By section 207 of the act the Commission is authorized to 
enter into such contracts upon behalf of the United States as may in its discre- 
tion be necessary to carry on the activities authorized by the act, in the same 
manner that a private corporation may contract within the scope of the 
authority conferred by its charter. 

In order to carry on the authorized activity of promoting the construction of 
high-speed tankers it appears necessary to make present firm arrangements for 
the acquisition of three tankers, upon completion, by the Navy Department. 
This situation exists because the Standard Oil alone of the companies qualified 
appears presently willing and able to construct (with the Commission paying 
for the national-defense features) additional high-speed tankers. I understand, 
however, that Standard Oil has stated that it will require as part of its long- 
range construction program two additional high-speed tankers, if, and only if, 
arrangements are presently made for disposing of three tankers, upon their 
completion, to the Navy Department substantially as set forth in said letter of 
July 19, 1938, 

Accordingly, under section 207 of the act, the making of contracts by the 
Commission to bring about this situation is authorized unless the taking of 
such action would be barred by prohibitions elsewhere imposed. No such pro- 
hibition exists. The proposed action by the Commission is principally that of 
a conduit. The Commission will acquire the tankers only for the purpose of 
immediate transfer to the Navy Department; the Commission will retain no 
property interest in the tankers after their transfer to the Navy Department; 
the Commission’s appropriation will not be depleted but, on the contrary, it 
will receive from the Navy Department the amount previously expended by 
the Commission in payment for national defense features. 

I wish to emphasize again that this opinion is limited to the specific facts 
of this particular case. No question is here presented—and I express no 
opinion—as to what power the Commission might have on a different state 
of facts or as to the authority of the Commission to take any single step here 
contemplated except as part of an integrated transaction which, in my opinion, 
will promote the purposes of the Act and the interests of the Government. 


(S.) Bon GEasrtin, 
General Counsel. 


It is to be understood as to this opinion also that it is herein fully 
set forth in order that the record may reflect fairly and truly the 
administrative viewpoint and not as indicative of agreement here 
with all of the conclusions suggested in the opinion as to the mean- 
ing of the statutes. 

The form of the agreement proposed as between the Maritime 
Commission and the Navy Department, of which a copy has been 
furnished to this office, includes a statement of facts as follows: 


Representatives of the Navy Department and of the Commission have been 
in frequent conversation with respect to the twelve high-speed tankers incor- 
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porating national-defense features which are being constructed for the Stand- 
ard Oil Company of New Jersey under contracts dated January 3, 1938. By 
agreements of the same date, the Commission agreed to pay for the national 
defense features. 

By letter from Admiral Leahy dated January 17, 1938, we were informed 
that the Navy Department desires to take over one of these vessels. We have 
recently been advised that the Navy Department now desires to acquire, upon 
completion, a tanker being constructed by Sun Shipbuilding & Dry Dock Com- 
pany, hull number 172, and two tankers being constructed by Federal Ship- 
building and Dry Dock Company, bull numbers 152 and 153. 


The Commission has arranged to acquire these three tankers upon their 
completion. * * * 


A copy also has been furnished to this office of a letter dated 
August 10, 1938, suggesting modification of earlier arrangements 
as follows: 


R. L. Haeus, 
Vice President. 


Stanparp Or, ComPANY oF New Jersey, 
80 Rockefelicr Plaza, 
New York, August 10, 1938. 
Al 


Apmmrat BH. 8. Lanp, 
United States Maritime Commission, 
Washington, D. C. 

Dear ApmMrmat LAND: If the United States Maritime Commission should now 
enter into an agreement with our company to purchase and acquire title to 
three of the national-defense featured oil tankers on completion, as outlined 
in the Commission’s letter of July 19 to the Acting Comptroller General of 
the United States, it would be the present purpose of our company to place 
orders for three additional similar national-defense featured high-speed 
tankers as soon as conditions warrant, provided, of course, that the Commis- 
sion would agree to contribute the cost of the national-defense features, sub- 
stantially as with the tankers now under construction. 

Yours very truly, 
STaAnpARD Or CoMPANY oF NEw JERSEY, 
By (Signed) Roprert L. Hacue, Vice President. 


The letter from the Maritime Commission of July 19, 1938, origi- 
nally submitting the matter for decision here as to the availability 
of appropriations, in pertinent part, is as follows: 


Reference is made (a) to your letter of October 26, 1937, in reply to our 
inquiry received by you on October 19, 1937, with respect to arrangements then 
proposed for the construction of high-speed tankers and the payment of the 
cost of national-defense features to be incorporated therein, and (0b) to the 
agreements dated January 3, 1938, between Standard Oil Company of New 
Jersey (herein sometimes called Standard Oil) and certain shipbuilding com- 
panies, and between the Commission and Standard Oil providing, respectively, 
for the construction of a total of twelve such high-speed tankers and the 
payment by the Commission of the cost of such national-defense features. 
Copies of forms of these agreements are annexed hereto for convenient reference. 

At the time of execution of said agreements (which were awarded, after 
competitive bidding, with the approval of the Commission) it was contemplated 
that the Navy Department would desire to acquire, upon completion, at least 
one of the tankers, construction of “one oiler of about eight thousand tons” 
having theretofore been authorized (Public, No. 226, approved July 39, 1987) 
[50 Stat. 544]. Pursuant to act approved May 17, 1938 (Public, No. 528) [52 
Stat. 401, 402], authority was given “to acquire and convert or to undertake the 
construction of * * * (f) four oil tankers, a total of thirty-two thousand 
tons light displacement tonnage.” * * * 

Standard Oil states that it is willing to transfer to the Government upon 
completion, a tanker being constructed by Sun Shipbuilding & Dry Dock Com- 
pany, hull number 172, and two tankers being constructed by Federal Ship- 
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building and Dry Dock Company, hull numbers 152 and 153, these being the 
first, fourth, and fifth tankers to be completed according to the present con- 
struction schedule. (The second and third tankers to be completed are to be 
acquired by another operator and hence are not available for transfer to the 
Navy Department.) Standard Oil has further advised that, in the event firm 
agreements for such transfers are made at this time, it will, at an opportune 
time, consider with the Commission the construction, under conditions (except 
possibly as to costs) substantially similar to those set forth in the agreement 
between the Commission and Standard Oil dated January 38, 1938, of two 
[three, as per Standard Oil Co. letter of August 10, 1938, supra] additional 
national-defense featured high-speed tankers. 

The Commission is informed by the Navy Department and is of opinion that 
construction of two additional high-speed tankers is desirable for the national 
defense and the development of the foreign and domestic commerce of the 
United States. Accordingly, the effort to obtain this additional construction 
is deemed by the Commission to be one of the activities authorized by the 
Merchant Marine Act, 19386 (herein sometimes called the act), and in order to 
promote such activity the Commission deems it necessary to enter into the 
arrangements hereinafter outlined. The Commission desires to take the action 
indicated because of its belief that in so doing it will promote the interests 
of the Government and forward the accomplishment of one of the major pur- 
poses of the act—that is, the development of the national defense. It will 
be noted that under the arrangements hereinafter outlined the Commission's 
appropriation will not be decreased by the proposed acquisition of the tankers 
from Standard Oil but that on the contrary the amount paid for national- 
bec features of the three tankers acquired will be returned to the Com- 
mission. 

The suggested procedure is as follows: 

1, The three tankers designated will be completed under the present contracts. 
Standard Oil will continue to supervise the construction and, upon comple- 
tion, delivery of the tankers will be accepted by Standard Oil from the shipyard. 

2. Thereupon, these tankers will be transferred by Standard Oil to the 
Commission and reimbursement will be made by the Commission to Standard 
Oil of the cost to Standard Oil of the construction of the tankers. Standard 
Oil shall make no profit from the transaction, the payments to it to comprise 
only (@) the amount of the contribution by Standard Oil to the construction 
cost of the tankers (this excluding the cost of national-defense features) and 
{b) reasonable costs incurred by Standard Oil in connection with such con- 
struction. It will be noted that the tankers are not proposed to be acquired 
under section 30 of the January 3, 1938, contracts. The present proposal is 
believed to be more advantageous to the Government, and makes possible a 
definite fixing at this time of the cost of acquisition. 

3. Immediately upon their acquisition the tankers will be transferred by the 
Commission to the Navy Department against the transfer of appropriations 
in an amount equal to (a) the cost to the Commission of the acquisition of the 
tankers pursuant to the foregoing clause 2, and (b) the payments theretofore 
made by the Commission to the cost of the national-defense features incorpo- 
rated in these three tankers. 

Copies of forms of a proposed letter from the Commission to the Navy 
Department and of a proposed agreement between the Commission and Standard 
Oil with respect to these transactions are submitted herewith. 

The net effect of these proposed transactions would be that: 

1. The Navy Department will acquire three high-speed tankers suitable for 
conversion and use as auxiliaries, satisfactory to the Navy Department and 
constructed to plans and specifications heretofore approved by that Department. 
In statements submitted to Congress by the Navy Department, the estimated 
cost of construction of a single high-speed oiler designed as a fleet auxiliary 
was between $8,500,000 and $9,000,000. Such an oiler differs in many respects 
from the tankers to be constructed for Standard Oil for approximately $3,129,667 
per vessel, but allowing for such differences and expenditures which will be 
required in the event of their acquisition by the Navy Department, it is agreed 
that the saving through the procedure above outlined will still be very 
substantial. 

2. For an additional outlay by the Government of approximately $2,249,417 
per tanker (plus reasonable costs incurred by Standard Oil in connection with 
the construction), the Government will obtain full title to vessels needed by the 
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Navy Department in which the Government will, upon completion, have an in- 
vestment of approximately $880,250 [sic], but no property interest other than 
the right of requisition or (only so long as the vessel is owned by Standard Oil) 
of purchase under article 30 of the applicable agreement of January 3, 1938. 

3. Delivery would be obtained by the Navy Department far in advance of any 
possible delivery which could be obtained if the Navy Department were com- 
pelled presently to arrange for the construction of the tankers. The urgent need 
of the Navy Department for high-speed tankers at the earliest possible moment 
makes this advantage extremely important. It is contemplated that if the 
arrangements now proposed are approved, the Navy Department can acquire 
all three tankers during the calendar year 1939 and early 1940. In view of the 
present progress of such construction, it would be impossible to approach this 
schedule for new construction to be initiated by the Navy Department at the 
present time. A considerable delay could be anticipated, especially since the 
shipyards believed to be best equipped to construct this type of tanker are pres- 
ently engaged in the construction of the twelve Standard Oil high-speed tankers. 

4. The Commission would be reimbursed by transfer from the appropriation 
of the Navy Department for its contribution to the national-defense features 
incorporated in the three tankers. 

5. If the construction of two additional high-speed tankers was hereafter 
arranged by the Commission and Standard Oil, the aggregate of fourteen tankers 
would still be at least six below the minimum number that the Navy desires to 
have in the fleet or available for requisition in time of emergency. 

Completion as soon as possible of the arrangements above indicated is desired 
by the parties concerned (@) by the Navy Department because acquisition of 
high-speed tankers at the earliest possible moment, to be included in the fleet, 
is deemed essential in the interest of national defense; and (b) by the Commis- 
sion because of its desire to effect the above described transfer and obtain, if 
and when possible, the construction of the additional vessels which it deems 
necessary for the national defense and the development of foreign and domestic 
commerce of the United States. 

Standard Oil and the Navy Department agree with the Commission, however, 
that further action in carrying out the procedure above outlined must await 
your answer as to whether your office would object to the payment and transfer 
of funds required to be made pursuant thereto. 

Sincerely yours, 
(Signed) EB. S. Lanp, Chairman. 


It appears that on April 19, 1937, Senator Walsh introduced the 
bill (S. 2193), later enacted as Public, No. 226, act of July 30, 1937, 
50 Stat. 544, “To authorize the construction of certain auxiliary ves- 
sels for the Navy” including “(f) One oiler of about eight thousand 
tons.” This bill was referred to the Senate Committee on Naval 
Affairs which reported favorably thereon without amendment, by 
Senate Report No. 614 of May 26, 1937, on S. 2193, in pertinent part 
as follows: 


The purpose of the bill is to authorize the President to proceed with the 
construction of six auxiliary vessels for the Navy in order to furnish or replace 
in part vessels of that type which are urgently needed for the proper mainte- 
nance and operation of a Treaty Navy. 

The bill was introduced at the request of the Navy Department. * * * 

im ~ * a a ~ ” 


Auxiliaries may be divided into two broad classes—tenders and other aux- 
iliaries. 


* * * * 7 * * 


The other types of auxiliaries, oilers, store ships, cargo ships, minesweepers, 
ete., will be required in large numbers in time of war, in numbers too great 
to be built or operated by the Navy in time of peace. Therefore, the numbers 
that should be operated in time of peace should be only sufficient to fulfill the 
peacetime requirements of maintaining and operating the fleet. Their construc- 
tion will give us experience in developing the type of vessel that would be 
needed for quantity production in time of war, and also give us data upon 
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which to base conversion plans of merchant ships taken over in an emergency. 
+ * * + + + + 


Nearly all of the present auxiliary vessels are old and are nearing the end 
of their useful life. * * * As the speed of nearly all of the present auxil- 
iary ships is slow the combatant ships have to accommodate their speed to that 
of the slow auxiliaries and thus expose themselves to submarine attack. The 
experience of the World War demonstrated that the higher the speed of a 
ship the less her chances of being sunk by a submarine. 


» * * * * as * 


The committee was informed that approximately 48 new auxiliary vessels 
will be required over a period of 10 years, and that additional authorizing acts 
will probably be requested from year to year. The present bill is therefore 
not a complete program covering all the needs of the Navy for auxiliary vessels. 
It merely authorizes the construction that may be laid down in 1 year. 

The need for each vessel authorized in the bill is as follows: 


OILERS 


The primary service of oilers is to transport all kinds of fuel and oil for 
the use of the fleet. Navy oilers carry not only fuel oil for the boilers of the 
ships of the fleet, but they also carry Diesel oil for submarines, lubricating oils 
for machinery, gasoline for airplanes, and gasoline for ships’ boats. They 
differ in this respect from merchant oilers which usually carry only one kind of 
fuel. They should have speed in order that they can accompany the fleet and 
refuel it immediately after arrival at its destination. Navy oilers also must 
be fitted with the necessary gear for refueling small vessels at sea. This requires 
pumps that can discharge at a rapid rate. Merchant oilers do not have such 
gear for refueling vessels at sea, and as a rule do not have pumps of the 
required capacity because they usually depend upon pumping systems ashore 
to load and discharge them quickly. These requirements for navy oilers are 
in addition to their guns, ammunition, and other strictly military features. 

This vessel is a replacement for the Maumee. She will have a displacement 
of about 8,000 tons and a speed of 1644 knots. 

The committee is of the opinion that the auxiliary vessels required for the 
peacetime operation and maintenance of the fleet should be constructed and 
that the Maritime Commission should assist private owners in building fast 
vessels that might be used as oilers, cargo ships, and transports, in time of war. 


House Report No, 1072 of June 22, 1937, on this same bill contains 
further pertinent explanation as follows: 


OILER 
* * + * * a * 


This is a replacement vessel. It will have a displacement of about 8,000 
tons and a speed of 16% knots with an estimated cost of $8,496,800. 

It will be noted that the estimated cost of these six vessels total $48,206,050. 

The committee is confident that the Navy Department will exert every effort 
to keep the costs down to or below this estimated amount. However, due to the 
conditions now existing in the labor and material markets the indications are 
that costs will rise rather than remain steady or decline. With increases in 
these costs it will seriously delay construction if the Navy should have to come 
to Congress for an increase in the authorized costs after the construction of the 
vessels has once started. For this reason the committee recommends that the 
authorized limit of cost of all the vessels authorized herein be placed at 
$50,000,000 allowing a leeway of $1,793,950 over the estimated cost computed 
under present-day labor and material costs. 


This bill as enacted July 30, 1937, 50 Stat. 544, is, in pertinent part, 
as follows: 
That for the purpose of furnishing or replacing auxiliary vessels urgently 


necessary for the proper maintenance and operation of the Navy, the President 
of the United States is hereby authorized to undertake the construction of about 
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thirty-six thousand and fifty tons (light displacement tonnage) of such auxiliary 
vessels as follows at a total cost for all vessels of not more than $50,000,000: 
. 7” . * * + + 

(f) One oiler of about eight thousand tons. 

Sro. 2. Not less than 50 per centum of the vessels herein authorized, allocated 
on an approximate tonnage basis, including such portions thereof as are custom- 
arily manufactured in Government plants, shall be constructed or manufac- 
tured in Government navy yards, naval stations, naval gun factories, naval 
ordnance plants, or arsenals of the United States: Provided, That the President 
may, however, should the public interests in his judgment so require, have the 
vessels built in Government or private yards notwithstanding the allocation 
otherwise imposed: * * * 

Sec. 3. Any bid for the construction on the Pacific coast of any of the vessels 
authorized by this act shall have a differential of 6 per centum in its favor 
which shall be considered by the Secretary of the Navy in awarding contracts 
for the construction of said vessels. 


It does not appear that the construction of this oiler has been 
undertaken. 

On December 8, 1937, Hon. Charles Edison, Assistant Secretary of 
the Navy, testifying (House Hearings, pp. 1-2) in support of the 
Navy Department appropriation bill, stated as follows: 


During the course of the year, I have had occasion to inspect the fleet and 
the shore stations of the Navy. The fleet is in a high state of efficiency as 
regards morale and training. The shipbuilding program is proceeding as 
rapidly as practicable. The increment of 22 vessels, including two battleships, 
requested for commencement in 1939 is amply justified by the present unsettled 
world conditions. 

The start that has been made in the replacement of vessels of the auxiliary 
class should be continued, ag there now exists a deficiency in numbers, and 
most of the auxiliaries are deficient in speed, obsolete in design, and are dete- 
riorating due to age. 

Every effort is being made to expedite the naval shipbuilding program. * * * 


At page 17 of the said hearings on the 1939 Navy appropriation 
bill one oiler is included among the vessels tabulated “on which 
expenditures will be made in 1939.” At pages 44-45 of said hearings, 
Admiral Leahy, Chief of Naval Operations, stated : 


There are now building or appropriated for 72 vessels whose construction 
has been provided for in part by previous appropriations under “Replacement 
of naval vessels,” or by allocations from emergency funds. Construction funds 
asked for in these estimates are for the purpose of completing or continuing 
construction upon such of those vessels as will not be completed during the 
present fiscal year, and to begin construction during the fiscal year 1939 of 
two battleships, two light cruisers, eight destroyers, and six submarines. These 
are all replacement vessels for over-age combatant ships. The estimates also 
request funds for the construction of four auxiliary vessels—one submarine 
tender, one oiler, one mine sweeper, and one fleet tug—in accordance with legis- 
lation already enacted, which authorizes replacement of old auxiliaries with 
modern, more efficient vessels of the same types. 

* * * * o o * 

It is desired to emphasize the fact that the present estimates are based on a 
Navy of combatant ships of the numbers and types authorized by the Vinson- 
Trammell Act of March 27, 1934, and do not contemplate any increase beyond 
the so-called Treaty Navy. 


The Navy Appropriation Act of 1939 of April 26, 1938, 52 Stat. 
223, 242, under Replacement of Naval Vessels, etc., makes an appro- 
priation with pertinent restrictions as follows: 


On account of hulls and outfits of vessels and machinery of vessels heretofore 
authorized (and appropriated for in part), and for the commencement of the 
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following vessels authorized by the act approved March 27, 1934 (48 Stat. 

), two battleships, two cruisers of subcategory (b), eight destroyers, 
and six submarines, and for the commencement of the following vessels author- 
ized by the act approved July 30, 1937 (50 Stat. 544-545), one mine sweeper, 
one submarine tender, one fleet _ fue and one oiler, $117,363,150, to remain 
available until expended. * 

In the meantime, by its letter of October 19, 1937, the United 
States Maritime Commission requested decision of this office as to 
whether payment under its appropriation was authorized for national- 
defense features of extra speed, finer hull construction, gun founda- 
tions, magazine and equipment spaces, etc., if the Commission should 
entertain favorably a proposal from the Standard Oil Co. of New 
Jersey—or from any other party or parties similarly disposed—to 
finance privately the construction of certain oil tankers to be engaged 
solely in the domestic trade under an arrangement for embodying 
the said national-defense features in their basic construction and 
satisfying the Navy Department and the Commission of the ready 
convertibility of such tankers into naval auxiliary oil tankers in the 
event of a national emergency. 

Section 509 of the Merchant Marine Act authorized the Commission 
to grant aid to construct a new vessel to be operated in domestic 
trade which the applicant might purchase under section 502 of the 
act, the Commission to pay the cost’ resulting from installation of 
national-defense features, but there was no specific provision for 
payment from the Commission appropriation of the cost of the na- 
tional-defense features where the construction was to be privately 
financed pursuant to application under section 504 of the act. 

It appears this question first arose in connection with an applica- 
tion of Robert W. Malone who proposed to privately finance two 
tankers to engage in the domestic trade if the Commission would 
assume the excess building cost to the extent of $300,000 per vessel 
for the national-defense features, including an increase in speed from 
11 to 16 knots per hour. The then acting general counsel for the 
Commission, Mr. Golden W. Bell—more recently Assistant Solicitor 
General of the United States—in a carefully reasoned opinion of 
December 11, 1936, to the Commission reached the conclusion the 
national-defense features might be paid for by the Commission only 
when financial aid had been sought and granted and not where the 
construction was privately financed. In a supplemental opinion of 
December 31, 1936, to the Secretary of the Commission Mr. Bell 
confirmed the conclusion arrived at in his earlier opinion but ex- 
pressly reserved the question of whether payment for national-de- 
fense features might be made by the Commission if the applicant 
should be granted authority to privately finance the construction of 
a vessel to engage in foreign trade. Mr. Bell supplemented these 
opinions by a memorandum of January 4, 1937, suggesting that the 
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history of the legislation showed that the feature of increasing the 
speed of tankers above the normal cruising speed of 11 to 12 knots 
per hour was not intended by the Congress to be included within 
the term “national-defense features.” 

In a memorandum opinion of July 26, 1937, and an addendum 
thereto of October 19, 1937, the then general counsel, Max O’Rell 
Truitt, of the Commission, arrived at substantially opposite con- 
clusions from those expressed several months earlier by Acting Gen- 
eral Counsel Bell; so also did the Judge Advocate General of the 
Navy (C. J. Rowcliff) in his memorandum for the Chief of Naval 
Operations of February 138, 1937. 

Accordingly, when the question was presented to this office for 
decision in the letter of October 19, 1937, from the Chairman of the 
Commission the careful and illuminating consideration given in 
these earlier opinions was helpful in arriving at the decision. Upon 
full consideration it was decided that objection by this office was 
not required as to otherwise proper payments for national-defense 
features embodied in the construction of vessels privately financed 
for the domestic trade, if the decision of the Commission be fur- 
nished in each instance that such a procedure is necessary for the 
national defense and for the development of the foreign and do- 
mestic commerce of the United States and if it is further deter- 
mined by the Commission, in cooperation with the Navy Depart- 
ment, that the difference in cost as proposed to be paid by the Com- 
mission represents only the cost of national-defense features “within 
the meaning of the act.” 

It seems regrettable that this question of so great difference of 
view among administrative counsel of distinction has not been made 
the subject of exact legislative authorization, particularly so when 
consideration is had that instead of involving an outlay to the ex- 
tent of only $300,000 per tanker, for the national-defense features, 
recited as to the application of Mr. Malone in Mr. Bell’s opinion 
of December 11, 1936, your present submission shows that the ar- 
rangements of 1938 with the Standard Oil Co. of New Jersey, 
wherein competitive bidding is reported to have been had, involves 
an outlay of nearly three times that amount, or $880,250 per tanker, 
the benefit of which may be wholly lost to the United States at any 
time if the ownership is permitted by the Commission to be trans- 
ferred to a relatively impecunious or irresponsible party or to an 
alien or foreign registry. 

It appears that section 509 of the Merchant Marine Act has been 
amended by the act of June 23, 1938, 52 Stat. 953, 959, to now 
authorize any citizen of the United States to make application to 
the Commission for aid in the construction of a new vessel to be 
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operated either in the foreign or domestic trade—instead of solely 
in the domestic trade as theretofore—and thus, in the language of 
then Chairman Kennedy of Thursday, December 2, 1937, “the section, 
as amended, would allow for the payment by the Commission of 
national-defense features incorporated in vessels for the foreign trade 
where no construction-differential subsidy is applied for.” Page 9 
of the hearings on H. R. 8532, Seventy-fifth Congress, second and 
third sessions; also, page 21, section 19 of House Report No. 2168 to 
accompany H. R. 10315 of April 20, 1938, Seventy-fifth Congress, 
third session. If this amendment has any operation respecting the 
rule of the decision of October 26, 1937, it would appear to enlarge 
its field of application and accordingly any further privately financed 
construction the Standard Oil Co. of New Jersey may propose, in- 
sofar as payment for national-defense features by the Commission 
may be involved, necessarily will entail the preliminary administra- 
tive decisions and findings as to each vessel which are described in 
said decision, before any payment may be approved, and that is true 
irrespective of whether three of the tankers Standard Oil of New 
Jersey now has under construction or a lesser number may presently 
be acquired, when completed, for peace-time use as naval auxiliaries. 

The contract for construction made by the Standard Oil Co, of 
New Jersey with the Sun Shipbuilding & Dry Dock Co., dated Janu- 
ary 3, 1938, as to Hull No. 172 above designated (see p. 11, supra) 
provides that the said Standard Oil Co. shall purchase the said 
vessel upon delivery free of all incumbrances after completion and 
after passing prescribed tests to the satisfaction of the purchaser, 
the said vessel to be so delivered complete on April 1, 1939, subject 
to a payment of liquidated damages at $500 per day to the Standard 
Oil Co. of New Jersey by the builder for each day of delay which is 
not excusable under the contract; the contract further provides for 
progress payments in 10 installments totaling $3,129,667 subject to 
adjustment upon an equitable valuation basis for duly authorized 
changes and to adjustment not exceeding 15 percent of aggregate 
labor costs for variations in average hour labor rates, such adjust- 
ments to be between Standard Oil Co. of New Jersey and the builder ; 
the contract provides also that both the construction and the opera- 
tion of the vessel until delivery are to be solely under the builder’s 
charge but that representatives of the Standard Oil Co. and the 
Navy Department and the Maritime Commission shall be allowed 
access to the works of the builder and to the vessel and her machin- 
ery, materials, fittings, equipment, etc., at all times during the prog- 
ress of construction and up to the time of delivery to the Standard 
Oil Co. of the completed vessel. Disputes under the contract are 
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to be settled by arbitration under the law of the State of New York 
by three disinterested arbitrators and the right is reserved in the 
contract whereby Standard Oil Co. may require the builder to consent 
to a transfer or assignment of the contract to any individual, firm, 
or corporation which the Standard Oil Co. may designate. Except 
that delivery date is specified as May 1, 1939, the contract between 
Standard Oil Co. of New Jersey and Federal Shipbuilding & Dry 
Dock Co. (see p. 11, supra) is substantially similar. 

The contract between the United States Maritime Commission and 
Standard Oil Co., also dated January 3, 1938, recites that the lowest 
responsible bid received by Standard for the oil-tanker construc- 
tion was $2,200,667 without national-defense features and an addi- 
tional $929,000 with said features included, on the basis of construct- 
ing three vessels of like design by one shipbuilding company, or 
$2,184,250 and $880,250, respectively, on the basis of constructing 
four vessels of like design by one company but that Standard Oil 
Co., in its own interest and in public interest, will have construction 
of only three by any one shipbuilding company, the Maritime Com- 
mission to pay but the $880,250 which the national-defense features 
would cost if award for four vessels were made to one builder but 
this figure to be subject to adjustment pro rata for changes and wage 
rates upon the same basis provided in the construction contract with 
the builder above described. The contract then provides (1) that 
Standard Oil Co. of New Jersey shall have exclusive control and 
supervision of the construction but that no changes are to be made 
in plans and specifications without written approval of the Navy 
Department and the Commission; (2) that the Commission shall 
contribute pro rata to progress payments; (3) that any liquidated 
damages received from the builder because of delay in delivery of 
the vessel shall belong to Standard Oil Co., but that the Maritime 
Commission shall share in the ratio of its contribution in any liqui- 
dated damages received from the builder for deficiency in the dead 
weight capacity of the vessel; (4) that the Maritime Commission shall 
execute such instruments as Standard Oil Co. may require disclaim- 
ing any property interest in the vessels by reason of the incorpora- 
tion of the national-defense features at Maritime Commission ex- 
pense so that full and complete title will vest in Standard Oil Co., 
subject to requisition upon payment terms specified, during any 
national emergency declared by proclamation of the President and 
then only so long as the vessel is documented under the laws of 
the United States; and (5) that the owner and each succeeding 
owner during the life of vessel, but not exceeding 20 years, shall 
maintain the vessel in a thoroughly seaworthy condition and fit and 
suitable for requisition for naval or military use and that the Mari- 
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time Commission may survey the vessel annually to determine 
whether the national-defense features are being properly maintained 
but that owner shall not be required to make any extraordinary re- 
pairs or to rebuild the hull of the vessel to restore portions deterio- 
rated by cargoes carried or to replace if vessel becomes an actual 
or constructive loss. The contract likewise provides that Standard 
Oil may sell or assign the vessel to any party qualifying as a citizen 
and may assign the construction contract or sell the vessel to an 
alien only with the express approval of the Maritime Commission 
or other duly authorized United States agency the restrictive pro- 
visions as to maintenance and transfer of ownership to run with the 
title and be binding on all subsequent owners. 

Under this contract (art. 30) it is reserved that while legal title 
remains in the Standard Oil Co. the United States shall have the 
right to purchase the tanker at a price a comparable tanker of com- 
mercial cruising speed could be constructed at the time without 
national-defense features, subject to a deduction of 5 percent for 
each year then elapsed since delivery of the completed vessel. It is 
not understood, as presently proposed, that the President or the 
Navy Department shall acquire any completed vessel under this 
article for conversion although no evidence is furnished and probably 
it could not be established at this time whether that would be more 
or less favorable at the time of completion of the vessel. 

The right to requisition (art. 29) above referred to runs with the 
title or ownership so long as the vessel is documented under the laws 
of the United States and in view of the basic law it would seem for 
acceptance that the Commission never would approve without specific 
authorizing legislation a sale or assignment which would result in 
the vessel being documented otherwise. As stated hereinbefore, this 
right of requisition exists during any national emergency declared 
by the President, and when the vessel is taken or used thereunder the 
contract provides the owner shall be paid only the fair actual value 
of the vessel at the time of taking, or only just compensation for use 
excluding the value of national-defense features previously paid 
for by the commission and such value or compensation is in no case 
to be enhanced by the causes necessitating the taking, or to include 
consequential damages arising from the taking or use. 

Upon the record as recited to this point, and notwithstanding the 
assertions above quoted (bottom p. 10) that the Navy Department 
had concluded in January 1938 that it desired to take over one of 
these vessels, it seems clear that up to the passage of the Naval 
Appropriation Act of April 26, 1938, cited, the Congress had not 
authorized the Maritime Commission to purchase these new tankers 
nor had it authorized or appropriated funds for the purchase or 
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acquirement thereof by the Navy Department for conversion and 
use as naval auxiliaries in time of peace. 

The vessels, under the contracts made, are readily available in the 
event of any emergent need therefor found by the President or for 
war-time use, through requisition or purchase as the Congress may 
provide appropriations. 

Whether, therefore, the Navy Department constructs three new 
oil tankers for peace-time use or the Standard Oil Co. constructs 
three additional oil tankers at some future time with national de- 
fense features embodied therein and there are acquired and converted 
for the Navy use three such vessels, at completion, which are now 
under construction for Standard Oil Co.—in the manner as pro- 
posed—it would seem that the result in net outlay of Commission 
funds for national-defense features would not be changed nor would 
the number of tankers which would be available in time of war or 
proclaimed emergency be increased. However, if the Navy should 
construct such vessels in accordance with the usual standard Navy 
practice for such construction it apparently would result in produc- 
ing directly to completion a materially more satisfactory tanker for 
Navy use (see paragraph quoted at top of p. 14, supra) and would 
operate to avoid what the proposed procedure would entail, of com- 
pleting and testing the vessels first for commercial use in a private 
yard and then removing them to a navy yard and converting and 
testing them for use as Navy auxiliary vessels. There appears no 
record of experience or detailed conversion plans from which such 
costs could be computed. 

Moreover, Standard Oil Co. has not legally bound itself to con- 
struct three additional tankers or any additional tanker embodying 
national defense features or to secure responsible ownership which 
would assure availability of such vessels in a high state of mainte- 
nance for ready conversion to Navy use in case of need. What 
Standard states is that if proposal is approved its “present purpose” 
would be to place orders “as soon as conditions warrant.” Accord- 
ingly, upon the basis of the record presented no conclusion could be 
drawn that it would be either in the interest of potential naval 
strength or of national defense to pursue the procedure proposed 
unless—perhaps—on the suggested theory of economy. 

The economy suggestion, on the basis of the record, however, is 
not persuasive. It would seem self-evident that if identical vessels 
are constructed and prevailing wages are paid with due regard for 
maximum working hours,:and if construction specifications essential 
to an effective naval auxiliary are honestly and faithfully met and 
if the builder receives a fair profit then it would cost materially more 
to construct such a vessel in a private yard first completing and 





DECISIONS OF THE COMPTROLLER GENERAL 279 


delivering and testing the same for use in commercial trade and 
then to transfer the vessel to a navy yard for conversion and arma- 
ment as a naval auxiliary and for retest and trial runs to meet Navy 
requirements than it would to construct that vessel originally for use 
as a naval oil tanker by direct Navy contract or in a navy yard where 
adequate official inspection would prevail and where labor and mate- 
rialmen could be assured that they would receive what the statutory 
laws provide they shall receive. On January 6, 1938, in connection 
with the Navy Department appropriation bill for 1939 (hearings, p. 
765), Admiral DuBose, Chief of the Bureau of Construction and 
Repair, testified that “broadly speaking the private ship-yard bid and 
the navy-yard estimate, including the appropriation cost, are com- 
parable” but that in the case of the two battleships now under con- 
struction as to which estimates were received from two navy yards 
and bids were received from three private shipbuilding yards the 
lowest responsible private bid was $47,829,994 whereas the New York 
Navy Yard estimate, including proper statistical and appropriation 
costs, was $37,265,843 or “roughly $10,000,000 less than the low 
private bid.” At page 537 of these same hearings (testimony of 
December 17, 1937), appears the following: 


Mr. UmsTeAp. Material is not now going up, is it? On the contrary, it is going 
down, is it not? 

Admiral DuBose. That is true * * *, 

In the language of Admiral Bowen, appearing at page 395 of these 
same hearings,“* * * estimates, as everybody knows, are not firm 
figures,” and in view of the many unknowns and entire lack of com- 
petent proof no conclusions may safely be drawn from the economy 
suggestions in connection with the present proposal, even were that a 
controlling factor in this instance, which it is not. 

The opinion of the general counsel of the Maritime Commission 
contains a suggestion (quoted bottom of p. 9, supra) that section 207 
of the amended Merchant Marine Act, 1938, may authorize the Com- 
mission to make the purchase of the Standard Oil Co. tankers—when 
completed—for the Navy account, in the absence of a prohibition 
otherwise in the said act. However, the history of that amended 
section persuades to the contrary, and the concluding paragraph of 
the said general counsel’s opinion (quoted herein, p. 10) is rested 
upon reasoning which seems more persuasive, if the Navy has avail- 
able appropriations which are adequate to acquiring and converting. 

While the act of June 23, 1938, 52 Stat. 953, 954, did amend sec- 
tion 7 of the Merchant Marine Act of 1936 to permit the Commission 
to “make such disbursements as may in its discretion be necessary to 
carry on the activities authorized by this act or to protect, preserve, 
or improve the collateral held by the Commission to secure indebted- 

161412—39-—20 
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ness in the same manner that a private corporation may contract 
within the scope of the authority conferred by its charter,” that 
authority evidently was not deemed by the Congress as sufficiently 
broad to vest in the Commission a general power to purchase vessels, 
even for its own account, 

Had such been the purpose of the amendment, it would have been 
unnecessary and frivolous for the Congress to add just below the 
entirely new section 215 in the act of June 23, 1938, 52 Stat. 953, 954, 
as follows: 


The Commission is authorized to acquire by purchase or otherwise such vessels 
constructed in the United States as it may deem necessary to establish, maintain, 
or effect replacements upon any service, route, or line in the foreign commerce 
of the United States determined to be essential under section 211 of this act, 
and to pay for the same out of its construction fund, etc., continuing with fur- 
ther restrictions on authority to so purchase. 


Then Chairman Kennedy, in his testimony of December 2, 1937 
(pp. 4-5 of hearings on H. R. 8532), explained the purpose of amend- 
ing section 207 as follows: 


The amendment to section 207 of the act is designed to make clear a power 
which it is thought already exists in the Commission but about which some 
doubt has been expressed. The specific reference to the power of protecting and 
preserving the collateral mortgages, and so forth, held by the Commission is 
intended to make certain that the Commission possesses the authority to expend 
funds for this purpose. Such power has often been exercised by other govern- 
mental lending agencies, such as the Reconstruction Finance Corporation, and is 
in accord with good business practice. Without such authority the Commission 
may find it impossible to protect its mortgage or other interest in vessels, the 
title to which is in a transitory state, or where vessels are operated by companies 
which are financially embarrassed when such vessels, because of accident or 
otherwise, need to be repaired or salvaged before further operation. 


This view appears to have been adopted as correct by the House 
Committee on Merchant Marine and Fisheries in reporting out the 
successor bill (H. R. 10315) (House Report No. 2168 of April 20, 
1938, 75th Cong., 3d session, at p. 17). What is expected of the Com- 
mission in peace times seems summarized in language generally appli- 
cable in the following extracts from pages 6 and 13 of this same 
report referring to specific items as follows: 

We must have ships built for conversion into armed vessels in time of war, 
and ships that may be used as colliers, fuel carriers, work, ships, hospital ships, 


airplane carriers, and for other defense ee ¢ 
* » * 7 * * 

The national defense afforded is a for the Pacific coast alone, for these 
subsidized vessels, when needed, are as available for protection of the Atlantic, 
the Gulf coast, and the Canal Zone as well as for the Pacific coast. 

There can be no question that naval auxiliaries of this type are needed. It 
will be more economical to provide them in this way than to build naval 
auxiliaries of this character to be used and maintained only in naval service, 
with the additional expense to the Government which would follow. 


If there is an appropriation available adequate to the acquiring 
and converting of any one of these vessels for the Navy (having due 
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regard for secs. 3672, 3678, and 3679, Rev. Stat., as amended, 41 
U. S. C. 11 and 31 U.S. C. 628 and 665, respectively), the President 
having settled every other necessary question through the exercise of 
his discretion hereinbefore recited, the Commission, not by reason of 
any independent authority in itself to purchase or acquire, but as 
part of the integrated transaction (see conclusion quoted p. 10, supra, 
from the opinion of Commission’s general counsel) and by reason of 
its existing contract with Standard may participate therein to such 
extent as is necessary to the acquiring and transfer to the Navy of the 
completed vessel meeting the contract requirements and of all the 
rights which the Commission has reserved or may enforce under said 
contract on behalf of the United States and in the public interests. 
This office will not be required to object to reimbursement of the Com- 
mission’s fund from the Navy appropriation in connection with this 
transaction to the extent of the necessary expenditures upon the na- 
tional-defense features. Any other course would result in augment- 
ing the Navy appropriation beyond what the Congress has seen fit to 
make available. 

It was from the actual construction of the one oiler authorized 
in the act of July 30, 1937, 50 Stat. 544, subject to direct supervision, 
dlirection, and inspection by Navy officials, that the Senate committee 
having charge of the legislation reported to the Senate there would 
be derived “experience in developing the type of vessel that would be 
needed for quantity production in time of war,” and, also, the “data 
upon which to base conversion plans of merchant ships taken over in 
an emergency” (p. 16, supra). There has not been found either in 
the history of that act or of the acts making the appropriations to 
commence and complete the construction any evidence of a purpose 
to authorize the acquiring of an oil tanker from a private owner, 
upon completion some months hence, constructed primarily for domes- 
tic trade, and the converting thereof for naval use in time of peace. 
Neither is any such authority found in the language of the statutes 
themselves. Accordingly, as to the oiler authorized to be constructed 
more than 14 months ago, July 30, 1937, for the commencement of 
which appropriation was made April 26, 1938 (52 Stat. 223, 242), 
and the appropriation for completing was made June 25, 1938 (52 
Stat. 1114, 1142)—it must be held that there is no authority to use 
any part of that appropriation for obtaining one of the tankers now 
under construction by the Standard Oil Co. of New Jersey upon its 
-completion—some months hence. 

As for the appropriation made available in the cited Second De- 
ficiency Act of June 25, 1938, 52 Stat. 1114, 1142, for the commence- 
ment of two oil tankers authorized by the Navy Expansion Act 
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approved May 17, 1938, the legislative history and the language of 
the act authorizing the use of the appropriation may warrant a differ- 
ent decision if the amount therein provided otherwise is adequate. 
The Report No. 2614 of the House Committee on Appropriations, 
submitted June 7, 1938, Seventy-fifth Congress, third session, relative 
to the Navy items in the second deficiency bill (H. R. 10851), insofar 
as pertinent for present consideration in the present matter, is as 
follows: 
NAVAL BUILDING PROGRAM 


* * * w * * 


The bill carries a total of $41,775,167.19 under the Navy Department, Of 
this amount, $35,802,000 is on account of the naval shipbuilding program under 
the President’s message of January 28, 1938, and as further authorized by the 
Naval Expansion Act of May 17, 1938, including funds for yard and station 
facilities in connection with the expedition of and reduction in the cost of 
executing such part of the new shipbuilding now under way or subsequently 
to be undertaken in Government yards. The difference between these two 
figures ($41,775.167.19) which the bill carries for all naval purposes and 
$35,802,000 for shipbuilding, or $5,973,167.19, is for other naval purposes and 
will be dealt with elsewhere in this report (p. 23). 


* * * * * * * 


All of the ships and projects which the committee recommend are in pur- 
suance of the enlarged naval policy outlined by the President in his message 
of January 28 and, with the exception of the two battleships, are pursuant to 
authorization in the Naval Expansion Act of May 17, 1938, or incidental to 
the purposes authorized by that act. 

The committee sees no need for reiterating in this report the facts and cir- 
cumstances attendant upon our enlarged naval program, as they are well known 
to the Congress and the country through the President’s message and the 
discussions which have so recently taken place in connection with the enact- 
ment of the Naval Expansion Act. * * 

* . . e * * o 

The committee has included in the bill the sum of $8,050,000 for commencing 
work on 9 of the 13 vessels estimated for under the Naval Expansion Act as 
follows: 2 light cruisers, 1 large seaplane tender, 1 mine sweeper, 1 destroyer 
tender, 2 oil tankers, and 2 fleet tugs. 

’ Plans for these vessels are ready and their characteristics and estimates of 
cost are as well established as they can be in advance of commencement of 
actual work. 


These comments of the appropriation committee seem properly 
for consideration along with the legislative history and the authori- 
zation language contained in the cited Naval Expansion Act of 
May 17, 1938 (H. R. 9218). 

The following pertinent testimony in support of the Navy ex- 
pansion program is from the hearings on H. R. 9218: 

February 2, 1938, page 1995. 

Mr. Brewster. About our merchant marine, what is contemplated? 

Admiral Leany. The merchant marine in time of war will be called upon to 
supply vessels to be used in providing the fleet with those things that it needs 
in the campaign. We have now an inadequate merchant marine. It is ap- 
parently building up at a better rate than heretofore, and in the near future 
it is expected that we will have a satisfactory number of vessels in the mer- 


chant marine toe provide the fleet with those things which it needs in a 
campaign. 
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Mr. Brewster. With the 15,000-mile cruising radius, would we be liable to 
exceed that in operations of a defensive character? 

Admiral Leany. I should think not, but, of course, the fleet is not going to 
be in any one particular place at any time and it will be necessary to provide 
fuel and supplies for the fleet as it moves about the ocean. 

Mr. Brewster. The 20 tankers that were recently announced as a program 
of the Maritime Commission—what will be the arrangement for the construc- 
tion of the 20 tankers? 

Admiral Leany. It is my understanding that the Maritime Commission has 
arranged for the construction of 12 tankers. 

Mr. Brewster. Those will be available as auxiliaries in the event of war? 

Admiral Leany. They will be just as available as any other American mer- 
chant ships. 

Mr. Brewster. You said that the rest of the program of the merchant marine 
was moving ahead. Have you any definite information on that? 

Admiral Leany. I am in communication with the Maritime Commission from 
time to time, and I know they are working on a program to provide the 
American merchant marine with some satisfactory vessels of various types, 
cargo vessels, oil tankers, and some combination passenger vessels. I am not 
accurately informed as to their program, but I know that it is in process. 

Mr. Brewster. That is extremely important, is it not, from the standpoint 
of the Navy? 

Admiral Leany. I consider it extremely important. We are in consultation 
with the Maritime Commission at all times in regard to it. 


February 3, 1938, page 2021: 


Mr. Maas. If this increase is so urgent as it would appear from your testi- 
mony that it is, why was this program delayed? Why was it not brought in 
ahead of the regular appropriation act? Why is it being brought in now? 

Admiral Leany. I am not accurately informed in regard to that. Presum- 
ably information received after the preparation of the Navy’s budget for 1939, 
which was prepared several months ago, indicated to the President the neces- 
sity for an increase in the authorized Navy. Presumably he did not have that 
information at the time the 1939 budget was prepared. 


February 7, 1938, pages 2060-2061. Admiral Leahy: 


The other class of auxiliary vessels comprises transports, oilers, cargo ships, 
and tugs. These are types found in the merchant marine and, besides arming 
them, require little or no conversion to make them suitable for use as auxil- 
iaries in time of war. The principal requirements for this class of vessel to 
fit the Navy’s need is adequate speed. The Navy has a need for a few vessels 
of these types in time of peace to serve the fleet kept in active service, but it 
is neither desirable nor necessary for the Navy to have many vessels of these 
types. Its need for these types in war can be met if the United States has a 
sufficiently numerous merchant marine of modern vessels, Only such vessels 
of this class have been requested as are absolutely necessary for use with the 
fleet at this time. 

The Maritime Commission has been most cooperative in building ships that 
will be of use to the Navy in the event of war. Recently contracts have been 
let for 14 cargo ships and 12 tankers, and 29 additional ships of various types 
are planned. 

It is necessary that naval auxiliaries, and merchant vessels taken over as 
auxiliaries, have speed of 15 knots or more, not only so that they may accom- 
pany the fleet at its usual cruising speed, but also to give them protection 
against submarines. The experience of the World War demonstrated that the 
higher speed of a ship the less her chance of being sunk by a submarine. When 
the speed is not more than 10 knots a ship is an easy prey for submarines. If 
the auxiliary ships that accompany the fleet are slow, all combatant ships have 
to accommodate their speed to that of the slower auxiliaries and expose them- 
selves to submarine attack. 


Page 2065: 


I should like now to direct the attention of the committee to certain auxiliary 
vessels not at present included in this authorization bill which are considered 
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essential to the efficient peacetime operation and training of the Navy, and for 
which authorization should be provided in this bill. 


Pages 2068, 2069 : 


Kight oilers are now in commission, four with the United States Fleet, one 
with the Asiatic Fleet, two in the naval transportation service, and one as a 
floating oil storage at Guam. 

All of these are in such bad material condition due to age that economical 
maintenance and continuous service is not possible. 

Six modern oilers are needed in peacetime to serve the fleet. One is already 
authorized which it is hoped to obtain through the Maritime Commission. Au- 
thority should be granted to acquire and convert or build four more. 


* * * * * * * 


The Standard Oil Co., under an agreement with the Maritime Commission, 
recently awarded contracts for 12 fast oil tankers of 16% knots. While the 
high speed of the new tankers will represent their primary national defense 
feature, they will have additional facilities designed and installed for use 
should they be converted into naval auxiliaries. It is hoped that additional 
tankers of this type will be built. 

* * * * * * - 

It is my opinion that there should be incorporated in this bill authority to 
construct or acquire and convert four oil tankers. * * 

If authority is not obtained now for these vessels, it will be necessary for 
the Navy to request of Congress in the near future, and before all the vessels 
authorized by the bill are commenced, that authority be granted to acquire or 
construct these vessels in addition to those authorized in the present bill. 


February 17, 1938, pages 2373-2374. 


The CHAIRMAN. All right, are there any other suggestions? 

Rear Admiral DuBose. The other suggestion is in section 4 of the bill, which 
now reads: “The President of the United States is hereby further authorized 
to acquire or to undertake the construction of the following auxiliary vessels.” 

I would like to have that section amended by the insertion in line 4, page 3, 
after the word “acquire” these words “and to convert.” 

The reason for that change is that the present wording gives the Navy 
Department permission to obtain vessels from the Maritime Commission, or 
purchase them, but after we have purchased them, under the wording in the 
bill-at the present time, we can do nothing toward converting them. 


As previously shown herein, the Congress did not authorize the 
use of the appropriation made available for constructing the first 
oiler to acquire and convert a commercial tanker BUT—subject to 
certain restrictions not here material by reason of the President’s 
OK—there was authorized, in part, what was asked, as follows: 

Sec. 4. The President of the United States is hereby further authorized to 


acquire and convert or to undertake the construction of the following vessels: 
* . « - * + * 


(f) Four oil tankers, a total of thirty-two thousand tons light displacement 
tonnage; * * 

The comments of the Senate Committee on Naval Affairs as to this 
amended form of authorization appears at pages 1 and 14 of Senate 
Report No. 1611 on H. R. 9218 of April 18, 1938, Seventy-fifth 
Congress, third session. 

Instead, however, of appropriating for the said four oil tankers 
there only were made available limited funds for commencing two of 
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said tankers. Second Deficiency Appropriation Act of June 25, 1938, 
52 Stat. 1114, 1142. In view of the legislative history which is re- 
cited above, however, and in view of the authorizing language finally 
adopted, if the limited funds so appropriated are adequate to such 
purpose (having due regard for secs. 3672, 3678, and 3679, Revised 
Statutes, as amended, 41 U. S. C. 11 and 31 U. S. C. 628 and 665, 
respectively) when the tankers now under construction are finally 
completed and delivered to Standard Oil Co. in accordance with the 
approved contracts and specifications and if the decision of the 
President is that they then be so acquired and converted this office 
will not be required to object to such procedure or to such coopera- 
tion therein by the Maritime Commission as is necessary by reason 
of its present contract relation to the matter. 

If it is to be understood that present rumored threatened war 
conditions reflect the urgency for acquisition of these tankers— 
that situation being now apparently ended—there may be necessary 
for administrative consideration whether the Navy Department has 
needs otherwise demanding immediate acquisition of these tankers 
instead of proceeding in the usual orderly way under appropriations 
apparently contemplating construction of vessels by or under the 
direction and supervision of the Navy instead of under private super- 
vision and direction—such tankers as may then be in private owner- 


ship being necessarily subject to requisitioning by the United States 
should an eventuality arise necessitating such sovereign action. 


(A-96689) 


CONTRACTS—SPECIFICATIONS—ADMINISTRATIVE DISCRETION LIMI- 
TATIONS AND GOVERNMENT ACCOUNTING OFFICERS’ DUTIES~ 
WAGE RATE, LABOR ORGANIZATION, PAY ROLL DATA REPORTING, 
PUBLIC LIABILITY, CONTRACTOR-EMPLOYEES’ SAFETY, ETC., STIP- 
ULATIONS 


Although the Congress in making appropriations under its exclusive jurisdiction 
as conferred by the Constitution leaves largely to administrative discretion 
the choice of ways and means to accomplish the objects of the appropriation, 
that administrative discretion may not transcend the statutes, nor be exer- 
cised in conflict with law, nor for the accomplishment of purposes unau- 
thorized by the appropriation, and unauthorized objectives may legal!y no 
more be reached indirectly by stipulations in contracts chargeable to the 
appropriation than by direct expenditure. 

The accounting officers of the Government are not concerned with the apparent 
general merit of a proposed expenditure, but whether the Congress, con- 
trolling the purse, has by law authorized the expenditure involved, and 
omissions from contracts of provisions required by law to be included therein, 
as well as inclusions in contracts of provisions not authorized by law and 
outside the appropriations, necessarily are for questioning on the funda- 
mental basis that it is for the Congress to say how and on whut conditions 
public moneys shall be spent. 
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Contract stipulations tending to restrict competition and to increase the cost 
of performance are unauthorized unless reasonably requisite to the accom- 
plishment of the legislative purposes of the contract appropriation involved, 
or unless such stipulations are expressly authorized by statute, and where 
the Congress has legislated on the subject it is not open to administrative 
discretion to stipulate contract conditions beyond or at variance with those 
directed by statute. 

There is no authority of law for inclusion in Farm Security Administration con- 
struction contracts under the Emergency Relief Appropriation Act of 1938, 52 
Stat. 809, of a provision that the contractor shall not interfere with the self- 
organization of his employees or refuse to bargain collectively with the 
representatives of a majority of his employees. 15 Comp. Gen. 201, dis- 
tinguished. 

There is no authority for the inclusion in Farm Security Administration con- 
struction contracts under the Emergency Relief Appropriation Act of 1938, 
52 Stat. 809, of a provision requiring contractors regularly to collate and 
report pay roll and other statistical data, notwithstanding the authority 
granted by section 7 of the said act to administrative heads in prescribing 
rules and regulations, and the broad powers and wide discretion in the prior 
emergency relief appropriation acts under which the President directed that 
such reports be made. 

There is no authority of law for inclusion in Farm Security Administration con- 
struction contracts under the Emergency Relief Appropriation Act of 1938, 52 
Stat. 809, of a provision that if economic conditions change minimum wage 
rates may be established from time to time different from those specified in 
the contract, the contract price to be adjusted upward or downward 
accordingly. 

There is no legal objection to the inclusion in Farm Security Administration con- 
struction contracts under the Emergency Relief Appropriation Act of 1938, 
52 Stat. 809, of a provision requiring the contractor to furnish public liability 
insurance against injuries to members of the public from accidents which 
may arise from operations performed under the contract, and fire and tornado 
insurance upon all work in place and all materials stored at the building 
site, if it is administratively determined that such stipulations are reasonably 
necessary to the objects of the appropriation. 

There is no legal objection to the inclusion in Farm Security Administration con- 
struction contracts under the Bmergency Relief Appropriation Act of 1938, 
52 Stat. 809, of a provision requiring contractors at all times to exercise 
reasonable precautions for the safety of employees and to comply with all 
applicable provisions of Federal, State, and municipal safety laws, and build- 
ing and construction codes, if it is administratively determined that such 
stipulations are reasonably ‘hecessary to the purposes of the appropriation. 


Acting Semotnetion General Elliott to the Secretary of Agriculture, September 
19. 


Your letter of September 1, 1938, raises fundamental questions 
respecting the extent of administrative discretion to include various 
requirements in public contracts and sets forth as follows: 


Reference is made to your letter dated August 3, 1938, A-96689, concerning 
Form of Construction Contract, Form FSA-Gen, 162 (Revised) 2-16-38, (ap- 
proved by the Secretary of the Treasury on February 16, 1938), heretofore 
utilized by the Farm Security Administration. Your letter makes certain com- 
ments concerning various provisions of the Contract, General Conditions and 
“Statement of Contractors’ Qualifications,” and requests a report thereon. ‘The 
matters referred to will be answered in the order appearing in your com- 
munication. 

The first comment made in your letter is with reference to article 17 (c) of 
the contract form, which provides that in the event the head of the department 
from time to time establishes different minimum-wage rates from those speci- 
fied in the contract, the contract price shall be adjusted upward or downward 
accordingly. In your decision in 17 Comp. Gen. 471, it was held, with reference 
to proposed specifications to be used in connection with contracts to which the 
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Bacon-Davis Act, 49 Stat. 1011, was applicable, that the specifications could 
not properly provide for periodic adjustment by the Secretary of Labor of the 
minimum rates of wages stated in the contract. Your decision was apparently 
based largely upon the proposition that the Bacon-Davis Act specifically pro- 
vides that advertised specifications shall contain a provision stating the min- 
imum wages to be paid, and that the purpose of the provision is to make 
definite and certain, at the time a contract is entered into, the contract price 
and the minimum wages to be paid thereunder. Your decision held that the in- 
sertion of a provision that wage rates would be subject to change would render 
the Government’s obligation thereunder indefinite in amount and might involve 
an obligation in excess of the appropriations available for its payment. 

The applicable provision set forth in Form FSA-Gen. 162 (Revised) would 
not appear to be in conflict with that decision. The wage rates set forth in 
the advertised specifications in connection with Form FSA-Gen. 162 (Revised) 
were prescribed in accordance with section 2 of the Emergency Relief Appro- 
priation Act of 1937, 50 Stat. 352, which provided “That the rates of pay for 
persons engaged upon projects under the foregoing appropriation shall be not 
less than the prevailing rates of pay for work of a similar nature * * *.” 
Neither the act nor any executive order issued thereunder provided that the 
prevailing rates of pay would be limited to those rates applicable at the time 
the specifications were issued or the contracts entered into. Moreover, it 
would seem that it may be reasonably maintained that Congress intended by 
the term “prevailing rates of pay” to include those rates of pay prevailing 
from time to time, and that if fundamental changes in economic conditions 
occurred, the head of the department concerned should have the power to set 
different rates from those specified in the contract. It will be noted, further- 
more, that the clause in question was not limited in extent to the increasing 
of wage rates. The clause provided specifically that in the event of such change, 
the contract price should be adjusted accordingly, i. e., increased by an amount 
equal to any increased cost, or decreased in an amount equal to any decreased 
cost, resulting from such change. 

With reference to the statement in the decision in 17 Comp. Gen. 471 to 
the effect that such provision was also objectionable in that it would render 
the Government’s obligation thereunder indefinite in amount “and might in- 
volve an obligation in excess of the amount of the appropriation available for 
its payment,” the provision involved would not appear to be so indefinite in 
extent as to constitute, in fact, an obligation which might be in excess of avail- 
able appropriations. There appear to be other provisions in construction con- 
tracts which authorize payments to contractors of sums in addition to those 
expressly provided for in the contracts and, in that sense, are “indefinite.” 
For example, article 4 of Form FSA-Gen. 162 and of U. S. Standard Form 
No, 23 (Revised September 9, 1935), provides that in the event the contractor 
encounters or the Government discovers subsurface or latent conditions mate- 
rially differing from those shown on the drawings or indicated in the speci- 
fications, etc., the contracting oflicer shall promptly investigate conditions “and 
if he finds that they do so materially differ, the contract shall, with the written 
approval of the head of the department or his duly authorized representative, 
be modified to provide for any increase or decrease of cost and/or difference 
in time resulting from such conditions.” The provision requiring a contractor 
to pay “prevailing wages,” i. e., those wages which are prevailing from time to 
time, would appear to be no more indefinite than the provision quoted immedi- 
ately above. It is realized that your decision dated January 28, 1938, A-91847, 
addressed to the Secretary of the Interior, involved the Emergency Relief Ap- 
propriation Act of 1937. It is believed, however, that the contentions set forth 
above have not been previously presented to your office. 

Your attention is directed, furthermore, to the circular issued by your office 
under date of April 2, 1988, A-51607 and A-49009, entitled: “Types of Certifica- 
tions by Contractors and Vendors in Support of Invoices or Public Vouchers 
for Purchases and Services Other Than Personal: Standard Form 1034—Revised 
(General Regulations No. 51, Supplement No. 7, June 8, 1987).” Item 2 of the 
circular deals with reductions in wage rates under contracts which provide that 
the Government is to receive the benefit of any reduction in wage rates, and 
sets forth the following certification to be furnished by contractors in connection 
with such provision: “I certify that the United States received the benefit of 
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reduction, if any, in the wage rate(s) in accordance with the stipulations under 
the contract.” It would appear, therefore, that your office thereby approved 
contractual provisions which called for changes in wage rates under certain 
conditions. 

It may also be noted that in no instance have wages been modified or contract 
prices changed because of the provision, and that on July 28, 1988, the Chief of 
the Purchase Section of the Business Management Division, Farm Security 
Administration, informed the Audit Division of your office that subsequent to 
that date the paragraph relative to the adjustment of contract prices due to 
changes in the minimum-wage rates would be deleted from all construction con- 
tracts entered into by the Farm Security Administration. The clause was 
accordingly deleted subsequent to that date, but your reconsideration of the 
problem is nevertheless requested because of the fact that it is desired, as will 
be stated subsequently in this letter, to include such provision in contracts which 
will be entered into pursuant to the Emergency Relief Appropriation Act of 1938, 
52 Stat. 809. 

The second comment made by your letter relates to article 17 (e) of the 
contract form which provides that the contractor and subcontractor shall re- 
port to the Department of Labor concerning pay rolls, man-hours worked, ete. 
This Department has noted the reference to your decision of 17 Comp. Gen. 700, 
amplifying 17 Comp. Gen. 585. These decisions would not appear to be ap- 
plicable, inasmuch as the provision is made mandatory by section 9 of Executive 
Order No. 7083, dated June 24, 1985 (as continued in effect by Executive Order 
No. 7396, dated June 27, 1986, and Executive Order No. 7649, dated June 29, 
1987), which requires that the provision be incorporated verbatim in all con- 
tracts and subcontracts for work on projects. 

The third comment made by your letter relates to article 19 (g) of the con- 
tract form, which provides that the contractor shall not interfere with the self. 
organization of his employees or refuse to bargain collectively with the repre- 
sentatives of a majority of his employees. Your letter refers to 17 Comp. Gen. 
87, wherein it was held that the Congress has provided the means of enforcing 
compliance with the requirements of the National Labor Relations Act, “but the 
withholding of Government contracts from a violator of such requirements is 
not one of the means so provided.” You held further that “there is 
nothing * * * to require that persons or firms bidding on Government busi- 
ness shall certify or otherwise affirmatively signify that they are complying with 
and/or desire to comply with the National Labor Relations Act.” 

It will be noted that the contract form does not attempt to bar from bidding 
on contracts of the Farm Security Administration persons or concerns who have 
been held by the National Labor Relations Board to have violated the National 
Labor Relations Act. The provision requires the contractor not to interfere 
with the self-organization of his employees or to refuse to bargain collectively 
with their representatives, and it is believed that the provision is merely re- 
quiring the contractor to obey the law of the land: This would not seem tu 
be improper in the light of prior decisions of your office which have held that 
failure or refusal to comply with public law justifies rejection of a low bid 
otherwise properly for acceptance under the law. For example, in your decision 
dated May 13, 1938, A-92377 and A-89958, there was upheld a contractual pro- 
vision requiring compliance with milk regulations issued under the Agricul- 
tural Adjustment Act, since it “was intended as a requirement that contractors 
should comply with a public law.” The decision stated that “It has been held 
that failure or refusal to comply with public law justifies rejection of a low 
bid otherwise properly for acceptance under the law, 15 Comp. Gen. 201.” It 
would appear to follow that if bidders may be required by advertised specifica- 
tions to comply with the public law, a contract based upon the specifications may 
provide that failure to observe such law shall constitute a violation of the con- 
tract. 

Furthermore, your circular of April 2, 1938, A-51607, and A-49009, supra, with 
reference to certifications required by your office of contractors and vendors, 
provides a form of certification to be used in connection with “Wages, rights, 
and hours of work of employees * * *.” The certification prescribed is as 
follows: “I certify that the stipulations required by law and/or under contract, 
etc., with respect to wages, rights, and hours of work of employees have been 
complied with.” The circular then cites as examples the labor stipulations con- 
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tained in various Acts, one of them being the National Labor Relations Act, 49 
Stat. 449. It would seem, therefore, that your office thereby approved the 
requirement that contractors could be called upon to comply with the National 
Labor Relations Act. If in your opinion, however, there is no legal authority 
for the inclusion in Form FSA-Gen 162 of paragraph 19 (g), it will be omitted 
from all future specifications and contracts. 

Your letter then refers to paragraph 11 of Form FSA-Gen 164, “Statement 
of Contractors’ Qualifications” (which provides that it will be to the advan- 
tage of bidders to file performance records with the Bureau of Contract In- 
formation, Inc.), and states that “it will be noted that the Government here 
advertises a private organization sponscred by the surety companies and 
helps build the Bureau’s file of records while the Government pays the Bureau 
for reports issued to the Government.” Your decision A-55460, dated June 22, 
1934, cited in your letter, deals with a contract entered into with the Bureau 
of Contract Information, Inc., by the Federal Emergency Administration of 
Public Works. It may be noted that no contract has been entered into between 
the Farm Security Administration and the Bureau of Contract Information, 
Inc., and that that Administration has not made any payments to said Bureau 
for any reports, or otherwise. It is believed that the Farm Security Admin- 
istration derives a distinct benefit from the inclusion of the reference to the 
Bureau, inasmuch as it renders past performance and personnel reports with- 
out charge, and it has been administratively found that the comprehensive 
survey given in these reports is of very valuable assistance in determining the 
qualifications of various bidders for construction work being performed by 
the Farm Security Administration under contract. It is believed that it will 
be definitely beneficial to the Government to retain paragraph 11 of the form, 
as otherwise the delay in the awarding of construction contracts and the 
expense involved in the compilation of reports indicating the necessary quali- 
fications of bidders would, in the opinion of this Department, be detrimental 
to the best interests of the Government. 

Your concluding comment is directed to paragraphs 42 (c) and (d), Gen- 
eral Conditions, Form FSA-Gen 165, 3-5-38, which provide that the contractor 
shall carry public liability insurance, and shall maintain insurance against 
loss by fire and tornado on all work in place and on all materials stored at 
the building site whether or not covered by partial payments made by the 
Government. Your letter states that there has not been shown the authority 
of law for the insertion in the advertised specifications of these conditions, 
which lead to an increased charge against the appropriation. It is believed 
that the provisions in question are customary and normal provisions which 
appear in almost all private construction contracts of any appreciable amount. 
It is a known fact that notwithstanding any precautions taken in connection 
with construction work, some injuries are bound to oceur not only to em- 
ployees of the contractor and subcontractor but also to the public. Your 
office appears to have recognized this in cennection with the practice by various 
departments of the Government of requiring contractors to furnish work- 
men’s compensation and employes’ general liability insurance. In your de 
cision dated February 9, 1937, A-831638, article 21 of P. W. A. Form 51, ap- 
proved by the Federal Emergency Administration of Public Works and revised 
October 1, 1985, was cited with approval. The article reads as follows: 

“Art. 21. Compensation Insurance-—The contractor shall provide adequate 
workmen’s compensation insurance for all labor employed on the project who 
may come within the protection of such laws and shall provide, where prac- 
ticable, employers’ general liability insurance for the benefit of his employees 
not protected by such compensation laws, and proof of such insurance satis- 
factory to the contracting officer shall be given.” 

This provision does not appear to have been specifically authorized by 
statute (the act of June 25, 1936, 49 Stat. 1988, merely extending state work- 
men’s compensation laws to persons employed on Federal construction being 
performed under contract). In both the case of workmen’s compensation in- 
surance and public liability insurance there does not appear to be a statutory 
requirement that contractors must provide such insurance, and I am advised 
that there is no responsibility upon the Government for injuries to members 
of the public or to employees of the contractor. It would seem, therefore, that 
if objection is not raised to the requirement that a contractor provide work- 
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men’s compensation insurance, or where practicable, employers’ general liability 
insurance for the benefit of his employees not protected by compensation law, 
there should be no objection to a similar requirement that the contractor pro- 
vide public liability insurance as protection to the general public. 

It should be noted, furthermore, that, as indicated above, the requirement 
that the contractor provide public liability insurance is a common and usual 
one in private construction contracts. It may be stated with some certainty 
that expenditures for this purpose by contractors are treated by them as a 
regular expense of operation and thus included in their overhead. Conse- 
quently, it is unlikely that the obligation to furnish such insurance causes any 
increase in bid prices. In view of this fact, it would appear that the policy set 
forth above should be given due weight aad that contractors should be required 
to provide public liability insurance. 

With reference to insurance against loss by fire and tornado, it is believed 
that such provisions, also, are customary in the construction industry; that 
the cost thereof is also a usual one, and cne which is taken into consideration 
by contractors in fixing costs of overhead; and that prices bid on contract 
jobs are consequently not increased by the inclusion of such provisions, Ad- 
ministratively it is believed that the provision serves a useful purpose, and 
should be continued in effect. 

It may be noted that the form of General Conditions utilized by the Farm 
Security Administration was adapted largely from that in use by the Housing 
Division of the Federal Emergency Administration of Public Works. Such 
General Conditions contained provisions requiring contractors to furnish public 
liability, and fire and tornado insurance, and it was the understanding of this 
Department that objection thereto had not been raised by your office. Fur- 
thermore, although requiring contractors to furnish fire and tornado insurance 
might ordinarily be considered an evasion of the general policy of the Govern- 
ment not to insure its property, it would appear that no evasion is present in 
the contractual provision under discussion in view of the language of 49 Stat. 
2035, whereby the Congress specifically authorized the taking out of insurance 
in connection with the maintenance and operation of resettlement-type projects. 
(See, in this connection, A-62983 and A-94266, dated July 29, 1938). If in your 
opinion, however, objection must be raised, as a legal matter, to the inclusion 
in the contract documents of provisions requiring the contractor to furnish 
public liability and fire and tornado insurance, the provisions will be stricken 
from all future specifications and contract documents. 

The officials of the Farm Security Administration concerned inform me 
that they were not familiar with your decision in 17 Comp. Gen. 37 with 
reference to requiring contractors to comply with the National Labor Relations 
Act, and, as stated above, the paragraph relative to the adjustment of contract 
prices due to changes in minimum-wage rates has been deleted from construc- 
tion contracts entered into by the Farm Security Administration. It appears 
that these officials have been under the impression that the clauses relating 
to public liability and fire and tornado insurance were proper and desirable. 
The provisions involved have, it seems, been contained in contract documents 
(both in original and revised forms thereof) which have been in use by the 
Farm Security Administration for a considerable period of timc without objec- 
tion thereto having been raised by your office. It is doubtful that the pro- 
visions have caused any increase in prices to the Government, and no objection 
thereto has been received from biddersS or prospective bidders. As indicated, 
the provisions will be deleted from all advertised specifications and contracts 
to be entered into unless your reply to this letter is to the effect that objection 
need not be raised thereto under the provisions of the 1988 Emergency Relief 
Appropriation Act. It is requested, therefore, in view of these circumstances, 
that if vouchers presented in connection with the contracts involved are other- 
wise proper, certification thereof be not withheld by your office. 

The comments previously made on the matters set forth in your letter apply 
to contracts entered into pursuant to the Emergency Relief Appropriation Act 
of 1937. The Emergency Relief Appropriation Acts of 1935, 1936, and 19387 
authorized the President to prescribe such rules and regulations as might be 
necessary in carrying out the purposes of the appropriations made by such 
Acts. Thus, section 2 of the 1987 Act provided thet “In carrying out the pur- 
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poses of the foregoing appropriation the President is authorized (a) to pre- 
scribe such rules and regulations as may be necessary * * *.” Pursuant to 
such authorization, the President prescribed various rules and regulations 
pertaining to hours of labor, conditions of employment, etc. For example, 
as indicated above, the President required that contractors furnish pay roll 
reports to the Department of Labor. It is contemplated that in the future 
construction contracts will be entered into by the Farm Security Administra- 
tion pursuant to the Emergency Relief Appropriation Act of 1938. This act 
provides, by section 7, that “In carrying out the purposes of this title, the 
heads of the Departments, establishments, and agencies to which funds are 
appropriated herein are authorized to prescribe such rules and regulations 
as may be necessary.” It is proposed, in accordance with such statutory 
authorization, to prescribe rules and regulations in connection with construc- 
tion contracts to be entered into by the Farm Security Administration and 
paid for from funds appropriated by the Bmergency Relief Appropriation Act 
of 1938. I desire, as part of these rules and regulations, to require that the 
following provisions, referred to in your letter and in this reply thereto (with 
the exception of the provision with reference to accident prevention), be 
inserted in the General Conditions to construction contracts hereafter entered 
into by the Farm Security Administration : 

(1) A provision providing that the contractor shall not interfere with the 
self-organization of his employees or refuse to bargain collectively with the 
representatives of a majority of his employees. 

(2) A provision requiring the contractor and subcontractors to report to the 
Department of Labor the number of persons on their respective pay rolls di- 
rectly connected with the project, the aggregate amount of such pay rolls and 
man-hours worked, etc. 

(3) A provision to the effect that if economic conditions change minimum- 
wage rates may be established from time to time different from those specified 
in the contract, and that the contract price shall thereupon be adjusted upward 
or downward accordingly. 

(4) A provision requiring the contractor to furnish public liability insurance 
against injuries to members of the public from accidents which may arise 
from operations performed under the contract, and fire and tornado insurance 
upon all work in place and all materials stored at the building site. 

(5), Your decision A-83163 of February 9, 1937, supra, appears to hold that 
a provision which the Veterans Administration desired to insert in construction 
contracts with reference to requiring contractors to “take all precautions nec- 
essary for the protection against injury of all persons engaged at the site in 
the performance of the contract”, was objectionable for the reason that your 
office believed that “the end and object sought to be accomplished may be much 
more satisfactorily accomplished” by the use of Article 21 of PWA Form 51, 
quoted above, pertaining to workmen’s compensation insurance. Your opinion 
is requested, therefore, as to whether the following provision may legally be 
inserted in the General Conditions to construction contracts hereafter entered 
into by the Farm Security Administration: 

“Accident Prevention: 

“a. The Contractor shall at all times exercise reasonable precautions for the 
safety of employees on the work and shall comply with all applicable provisions 
of Federal, state, and municipal safety laws and building and construction 
codes. All machinery and equipment and other physical hazards shall be 
guarded in accordance with Manual of Accident Prevention in Construction of 
the Associated General Contractors of America unless such instructions are 
incompatible with Federal, state, or municipal laws or regulations. Nothing in 
this Article shall be construed to permit the enforcement of any laws, codes, or 
regulations herein specified by any except the Contracting Officer.” 

As indicated, it is my desire to set forth the above requirements as regula- 
tions prescribed pursuant to section 7 of the Emergency Relief Appropriation 
Act of 1938. Your opinion is requested as to whether your office will object, 
as a matter of law, to such procedure. In view of the fact that the Farm 
Security Administration contemplates entering into construction contracts in 
the near future, an early reply will be appreciated. 





292 DECISIONS OF THE COMPTROLLER GENERAL 


Article I, section 9, clause 7, of the Constitution ordains that “No 
Money shall be drawn from the Treasury, but in Consequence of 
Appropriations made by Law,” and section 3678, Revised Statutes, 
taken from the act of March 3, 1809, 2 Stat. 535, provides that— 

All sums appropriated for the various branches of expenditure in the public 

service shall be applied solely to the objects for which they are respectively 
made, and for no others. 
In the settlement and adjustment of all accounts and claims in 
which the United States is concerned, and in certifying the balances 
thereon which the law makes final and conclusive upon the Executive 
branch of the Government, this office necessarily has the duty of 
deciding under these cited provisions whether an appropriation is 
available for making payment on the basis of the record presented. 
Sections 304 and 305, Budget and Accounting Act, 42 Stat. 24. Gen- 
erally, the Congress in making appropriations leaves largely to 
administrative discretion the choice of ways and means to accomplish 
the objects of the appropriation, but, of course, administrative dis- 
cretion may not transcend the statutes, nor be exercised in conflict 
with law, nor for the accomplishment of purposes unauthorized by 
the appropriation; and, just as clearly, such unauthorized objectives 
may legally no more be reached indirectly by stipulations in con- 
tracts chargeable to the appropriation than by direct expenditure. 
It may be remarked here that the question with the accounting offi- 
cers is not the apparent general merit of a proposed expenditure, but 
whether the Congress, controlling the purse, has by law authorized 
the expenditure—and this office has been as quick to question the 
administrative omission from contracts of provisions required by law 
to ‘be included therein for the benefit and protection of employees 
and the public, as it has to question the inclusion of provisions not 
authorized by law and outside of appropriations; all on the funda- 
mental basis that it is for the Congress to say how and on what 
conditions public moneys shall be spent. 

In decision of January 10, 1931, 10 Comp. Gen. 294 (prior to the 
enactment of the Bacon-Davis Act providing for contract wage stip- 
ulations) the former Comptroller General considered an adminis- 
trative proposal to include in Government contracts certain 
stipulations requiring that veterans and then American citizens be 
given employment preference, and that prevailing wages be paid by 
the contractor. It was held that Congress having legislated with 
respect to employment preference, “it is not open to administrative 
consideration to exact that preference where the Congress has not 
seen fit to do so” and that only in a clear case of necessity in the pub- 
lic interest could the accounting officers withhold objection to the 
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uses of public moneys that would be involved by a contractual re- 
quirement for such employment preference. Respecting the pro- 


posal contractually to require the payment of prevailing wages it 
was said: 


No matter how worthy may be the object or end sought to be attained through 
action by the executive branch, where the use of public money would be 
involved in its accomplishment, it becomes necessary, if our system of govern- 
ment is to be faithfully observed, for the accounting officers to question the 
proposed use unless by them found to be reasonably within the law of the 
appropriation proposed to be employed. Then, if agreement to the proposed 
use must be by the accounting officers withheld, the matter may go to the 
Congress—the source of all authority for the uses of public moneys. 

However desirable the contrary may be, it seems clear that in the present 
state of law the proposal to fix by contract the minimum rate of wages the 
contractor must pay his employees in the doing of the contract work, assuming 
a contract otherwise valid and enforceable could be drawn, clashes with the 
long-recognized intent and purpose of section 3709, Revised Statutes, in that 
it removes from competitive bidding on the project an important element of 
cost and tends to defeat the purpose of the statute; that is, to obtain a need of 
the United States, authorized by law to be acquired, at a cost no greater than 
the amount of the bid of the low responsible bidder, after full and free 
competitive bidding. 

But were it possible to surmount this obstacle, could it properly be held that 
the fixing of the minimum wages to be paid employees as proposed, has such 
intimate relationship to the single matter of accomplishing the thing author- 
ized by the appropriation to be done as to properly permit its being held, in 
other than a most extraordinary case, reasonably necessary to such accom- 
plishment, so as to meet the test long applied in determining the availability 
of an appropriation general in terms for’ proposed or accomplished uses? I 
fear not. That the cost to the United States, because of the admonition to 
bidders to so bid as to be able to pay the wages as so fixed—whether actually 
so paid or not—would be increased, seems too clear for question. Such added 
cost, in the matters involved in the submission, would seem to have no rela- 
tionship to the actual accomplishment of the work authorized by the appro- 
priations to be done and consequently could not properly be paid from such 
appropriations. 

What is here involved appears a matter which, in the present state of the 
law, is not for adjustment through administrative action in contracting, and 
uses of appropriated moneys in such connection without further expression 
and authority thereon from the Congress may not properly be approved by 
the accounting officers. 


In decision of September 12, 1935, 15 Comp. Gen. 201, the former 
Comptroller General held that the elimination in the submission of 
a bid of a provision in the advertised specifications requiring com- 
pliance on the part of the contractor with any marketing agree- 
ments or licenses in effect under the provisions of the Agricultural 
Adjustment Act respecting any of the commodities to be furnished 
under the contract justified rejection of the bid. It was said: 


* * * The requirement in the invitation for bids for compliance with 
such marketing and/or license agreement is no more than a requirement that 
the bidder shall comply with laws controlling industries and the individual 
members thereof. A refusal on the part of the bidder to comply with such 
agreements is, therefore, a refusal to undertake compliance with prevailing 
laws. * * * 

* * * It is understood other bidders have submitted bids in conformity 
with the invitation therefor. The acceptance of the bid of Kingan & Co., 
despite its refusal to comply with the existing law, would operate to the 
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detriment of such other bidders and might deprive the Government of possible 
advantages to be derived from compliance with marketing agreements by a 
Government contractor. Therefore, you are advised that the bid of Kingan 
& Co. properly may be rejected. 


In decision of February 9, 1937, 16 Comp. Gen. 748, it was held, in 
effect, that in lieu of the inclusion of certain safety regulations with- 
out means of enforcement, there was no legal objection to the inclu- 
sion in public construction contracts of a stipulation requiring the 
contractor to provide adequate workmen’s compensation insurance 
for employees who might come within the protection of such laws 
and employer’s general liability insurance for employees not within 
workmen’s compensation laws. 

In decision of July 15, 1937, 17 Comp. Gen. 37, to the Executive 
Director, Social Security Board, it was held that there is no authority 
for rejecting bids because of the bidders reported noncompliance with 
the requirements of the National Labor Relations Act of July 5, 1935, 
49 Stat. 449; nor for the inclusion in advertised specifications or 
contracts of a requirement of compliance with the said act with the 
right reserved to cancel contracts for noncompliance. It was said— 


While as stated in the memorandum of your general counsel, the Congress 
has, in the statutes therein referred to, enacted certain requirements with 
respect to Government contracts, no such requirements are found in the Na- 
tional Labor Relations Act. The Congress has provided the means of enforcing 
compliance with the requirements of said act, but the withholding of Govern- 
ment contracts from a violator of such requirements is not one of the means so 
provided. 

There is nothing in the Social Security Act to require that persons or firms 
bidding on Government business shall certify or otherwise affirmatively signify 
that they are complying with and will continue to comply with the National 
Labor Relations Act. And the fact that a bidder who submits a bid has previ- 
ously violated said act is not for consideration by the purchasing or contracting 
officer in the awarding of the contract. The sole jurisdiction in the matter of 
enforcing compliance with the National Labor Relations Act is placed by the 
act in the National Labor Relations Board and courts. 


In decision of December 4, 1937, 17 Comp. Gen. 471, it was held 
that a proposed contract stipulation for periodic adjustment by the 
Secretary of Labor of the minimum rate of wages stated in the con- 
tract was unauthorized in view of the plain provisions of the act of 
August 30, 1935, 49 Stat. 1011, requiring that there be included in 
Government construction contracts over $2,000 a stipulation that the 
contractor pay “wage rates not less than those stated in the specifica- 
tions.” It was said— 


* * * T assume it would not seriously be contended that it would be legal 
to provide in the contract for a downward readjustment of the minimum wage 
scale which would permit the contractor to pay at wage rates less than those 
stated in the advertised specifications. And it would appear inconsistent and 
unfair to the Government to insert in the contract a provision—not required by 
the statute—under which the Government would have to bear the burden of any 
increase in the prevailing rate of wages but could receive no benefit from any 
decrease therein. 
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In decision of January 21, 1938, 17 Comp. Gen. 585, as amplified 
by decision of March 7, 1938, 17 Comp. Gen. 700, it was held that 
while contractors might be requested they could not be required by 
contract to submit pay roll and other statistical data to the Depart- 
ment of Labor for purposes outside the contract appropriation. It 
was said, 17 Comp. Gen. 708: 

While the provision sought to be incorporated in this instance has for its 
purpose the securing of statistical data, some of which may be required by law 
to be compiled by an agency of the Government—with the cooperation of other 
agencies of the Government—the method here suught to be employed in securing 
such data has not been prescribed by law; and since the employment of such 
means might—and in at least one instance did—tend to restrict competition in 
conflict with the purpose of section 3709, Revised Statutes, and to impose an 
increased burden—in contravention of section 2678, Revised Statutes [supra ]— 
on the appropriations under authority of which the construction contracts are 
made, the employment of such means is not authorized. 

The principles running through these decisions are evident. Con- 
tract stipulations tending to restrict competition and to increase the 
cost of performance—and thereby the charges against the contract 
appropriations—are unauthorized unless reasonably requisite to the 
accomplishment of the legislative purposes of the contract appro- 
priation, or unless such stipulations are expressly authorized by stat- 
ute, and where the Congress has legislated on the subject it is not open 
to administrative discretion to stipulate contract conditions beyond or 
at variance with those directed by statute. 

Applying these principles to the five stipulations proposed to be 
directed by regulation to be included in Farm Security Administra- 
tion construction contracts under the Emergency Relief Appropriation 
Act of 1938, 52 Stat. 809, you are informed as follows: 

1. By express legislation the Congress has in the Eight Hour Act 
of June 19, 1912, 37 Stat. 137, and the Bacon-Davis Act as amended 
by the act of August 30, 1935, 49 Stat. 1011, directed the inclusion 
in certain construction contracts under certain conditions of stipu- 
lations fixing maximum hours and minimum wages for laborers and 
mechanics and to insure the prompt payment of wages without de- 
duction or rebate. Also, by the Walsh-Healey Act of June 30, 1936, 
49 Stat. 2036, Government supply contracts over $10,000 are required 
to stipulate certain hour, wage, and labor standards to be observed 
by the contractor. But apparently the Congress has not as yet seen 
fit to direct that Government contracts shall contain stipulations re- 
specting employee organization and) collective bargaining, except 
with respect to certain coal contracts (section 9, act of April 26, 
1937, 50 Stat. 87); that being left so far to the general enforcement 
provisions of the National Labor Relations Act of July 5, 1935, 49 
Stat. 449. Respecting the argument that such stipulations merely 
require contractors to comply with the Jaw of the land, citing in 
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that connection the decision of September 12, 1935, 15 Comp. Gen. 
201, supra, holding that contractors might be required to show 
compliance with marketing agreements or licenses in effect as to 
the contract commodities, it may be stated that the stipulation in 
that case concerned the legal qualification of the contractor to deal 
in the commodities, and the decision stated that the acceptance of 
the bid of one refusing compliance might deprive the Government 
of possible advantages to be derived from compliance by a Govern- 
ment contractor. Moreover, so far as that phase is concerned in 
the present matter, I do not find that it has been judicially decided 
that local construction contractors come within the provisions of 
the National Labor Relations Act. In Consolidated Edison Com- 
pany v. National Labor Relations Board, 95 F. (2d) 390, 393, de- 
cided March 14, 1938, the court said, by way of dicta, after referring 
to the Supreme Court cases— 

Consistently with these principles it can scarcely be doubted that the labor 
disputes of a local merchant will not normally fall within the Board's juris- 
diction, even though some part of his stock in trade originates outside the 
state or some of his local customers are engaged in interstate commerce. In 
such a case the closing of the merchant’s store by a strike of his employees 
would undoubtedly affect interstate commerce, but the effects would be too 


remote and indirect to bring his activities within the range of federal 
regulation. * * * 


What was said there would appear equally pertinent as to local 
construction contractors, but however that may be, I find no legis- 
lative intent to further the provisions of the National Labor Rela- 
tions Act by stipulations in Government contracts (17 Comp. Gen. 
37). Such stipulations may restrict competition and increase con- 
tract prices as a charge against the appropriation, contrary to sec- 
tions 3709 and 3678, Revised Statutes, no part of the appropriation 
involved for the activities of the Farm Security Administration 
having been made for that purpose. It niust be held, accordingly, 
that the inclusion in Farm Security Administration construction 
contracts of the proposed stipulations respecting employee organi- 
zation and collective bargaining are not now authorized by law. 

2. The said appropriation in question for the activities of the Farm 
Security Administration contained in the Emergency Relief Appro- 
priation Act of June 21, 1938, 52 Stat. 809, 810, is made directly to 
the Secretary of Agriculture and is expressly made available for “ad- 
ministration, loans, relief, and rural rehabilitation for needy per- 
sons.” The provision in section 7 of the act that “In carrying out 
the purposes of this title, the heads of the departments, establish- 
ments, and agencies to which funds are appropriated herein are 
authorized to prescribe such rules and regulations as may be neces- 
sary” does not confer on such administrative heads any discretion to 
direct expenditures for purposes outside those for which the funds 
were appropriated directly to their particular agencies; nor does it 
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confer on them the broad powers and wide discretion vested in the 
President by the prior general emergency relief appropriation acts 
making lump sum appropriations “to be used in the discretion and 
under the direction of the President.” See, for example, section 1 of 
the act of April 8, 1935, 49 Stat. 115, and section 1 of the act of June 
29, 1937, 50 Stat. 352. Obtaining pay roll and labor statistics for the 
Department of Labor is clearly outside the purposes of the appropria- 
tion for the activities of the Farm Security Administration, and that 
being so, such expenditures may not be authorized by regulation, not- 
withstanding that the President under prior appropriations had 
authority to direct such expenditures as a part of general relief meas- 
ures involving all governmental agencies. The inclusion in contracts 
of stipulations requiring contractors regularly to collate and report 
pay roll and other statistical data might restrict competition and 
increase charges against the contract appropriation, 17 Comp. Gen. 
585; id. 700, and not being required by statute or reasonably related 
to the accomplishment of the purposes of the appropriation here 
involved, such stipulations in contracts payable under the said appro- 
priation must be held unauthorized. 

8. The Bacon-Davis Act as amended by the act of August 30, 1935, 
49 Stat. 1011, expressly requires every contract in excess of $2,000 to 
which the United States is a party for the construction, alteration, or 
repair of public buildings or public works to contain a stipulation 
that the contractor or his subcontractor shall pay all mechanics and 
laborers employed directly upon the site of the work at wage rates 
not less than those stated in the advertised specifications, based upon 
the wages determined by the Secretary of Labor to be prevailing 
for the corresponding classes of laborers and mechanics employed on 
projects of a character similar to the contract work in the city, town, 
village, or other civil subdivision of the State in which the work is 
to be performed. These statutory provisions are applicable to con- 
struction contracts in excess of $2,000 of the Farm Security Adminis- 
tration under the appropriation in question, and in such contracts 
there is no authority for omitting the statutory stipulations or sub- 
stituting provisions at variance therewith. 17 Comp. Gen. 471. Sec- 
tion 9 of the said Emergency Relief Appropriation Act, 52 Stat. 812, 
provides— 

The rates of pay for persons engaged upon projects under the appropriations 
in this title shall be not less than the prevailing rates of pay for work of a 
similar nature in the same locality as determined by the Works Progress 
Administration: * * * 

This provision is for “persons engaged on projects” under the 
appropriations and while apparently it was primarily intended for 
those directly employed by the Government on relief work the lan- 
guage is broad enough to include those engaged under contracts. 
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Such provision does not appear to have been intended, however, to 
repeal or supersede the express provisions of the general legislation 
contained in the said Bacon-Davis Act as amended with respect to 
contracts over $2,000, and as to smaller contracts—relatively unimpor- 
tant so far as the employment of laborers or mechanics for any dura- 
tion is concerned—it is to be noted that section 9 of the appropriation 
act, supra, expressly provides that the rates of pay for persons en- 
gaged upon projects shall be not less than prevailing rates “as deter- 
mined by the Works Progress Administration.” The Congress hay- 
ing thus specifically legislated concerning the matter, it is not open 
to administrative discretion to provide for possible increased pay- 
ments under the appropriation on the basis of changes by your De- 
partment from time to time during performance, of the minimum 
wage rates required by law to be specified in the contracts. The 
proposed stipulations in this respect cannot be held to be legally 
authorized. 

4. While the matter is not wholly free from doubt, the view would 
appear warranted that the proposed stipulations requiring contrac- 
tors to furnish public liability insurance against injuries to members 
of the public from accidents which may arise from operations per- 
formed under the contract, and fire and tornado insurance upon all 
work in place and all materials stored at the building site, would 
come fairly within administrative discretion. These matters are not 
covered by legislation, but relate directly to the conditions for per- 
formance of the work which are generally left to administrative 
control. They are measures such as responsible contractors observe 
and charge to overhead expenses as a matter of course. An express 
contractual stipulation requiring their observance does no more than 
to require other contractors to meet usual standards of responsibility. 
While conceivably such stipulations might in some instances increase 
the contract price over what otherwise might be bid by an irrespon- 
sible contractor, any such increase may be viewed as reasonably neces- 
sary to the performance in a responsible manner of contract work 
to accomplish the purposes of the appropriation. This follows the 
principle of decision of February 9, 1937, 16 Comp. Gen. 748, relating 
to employee’s compensation insurance and employer’s general liability 
insurance, and you are informed accordingly that this office would 
not be required to object to the inclusion of the proposed stipulations 
in this respect if administratively determined to be reasonably neces- 
sary to the objects of the appropriation. 

5. The proposed stipulation requiring contractors at all times to 
exercise reasonable precautions for the safety of employees and to 
comply with all applicable provisions of Federal, State, and munici- 
pal safety laws, and building and construction codes, falls within the 
principles just stated with respect to the responsible conduct of the 
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contract work and does not appear legally objectionable if adminis- 
tratively determined to be reasonably requisite to the purposes of 
the appropriation. In this connection your attention may be invited 
to Circular Letter No. 234, Procurement Division, Public Buildings 
Branch, dated May 18, 1937, announcing the adoption of detailed 
specifications to promote the personal safety of workmen and the 
public in connection with the prosecution of construction projects 
and stating that any Federal agency interested in the adoption of 
similar requirements may obtain a copy of such safety specifications 
upon request. It is assumed that provision will be made in the con- 
tract conditions for the enforcement of such safety stipulations as 
may be included in the contracts. 

In view of the explanations made as to the basis for the inclusion 
of the questioned provisions in contracts heretofore made by the 
Farm Security Administration this office will not object to payments 
thereunder otherwise proper, but the administrative contracting pro- 
cedure should be corrected to eliminate the unauthorized stipulations 
from future contracts. 


(A-97802) 


RENTAL ALLOWANCE—ASSIGNED QUARTERS UNDERGOING REPAIRS 


The mere declaring by special orders issued after the period involved, that the 
quarters assigned to an Army officer and his dependents were inadequate 
while ordinary repairs were being made, does not authorize payment to the 
officer of rental allowance for the period involved. 


Acting Comptroller General Elliott to Maj. Charles Lewis, United States 
Army, September 30, 1938: 

There has been received your letter of August 23, 1938, and in- 
closures, requesting decision whether on the evidence submitted you 
are authorized to pay voucher in favor of First Lt. Richard F. Reidy, 
Twenty-eighth Infantry, Fort Niagara, N. Y., representing rental 
allowance for the period May 1 to 31, 1938. 

It appears that under Special Orders No. 138, August 4, 1936, 
Headquarters Fort Niagara, N. Y., First Lieutenant Reidy was 
assigned quarters 2-S at that station; that by Special Orders No. 
106, July 19, 1938, it was determined that said quarters were inade- 
quate for the period from May 1 to 31, 1938, inclusive. Apparently 
that determination was based on report of the quartermaster of that 
station under date of June 13, 1938, as follows: 

1. The plastering throughout quarters 2-S was in a dangerous condition and 
the building required extensive repairs including reconditioning and moderniza- 
tion of plumbing, ete. This necessary work would have been accomplished prior 
to the assignment of these quarters to Lieutenant Reidy had it not been for the 
fact that this required work was halted due to its having been ordered abandoned 
on account of sickness of the wife of the previous occupant. Since, funds have 
been made available for the work as an approved project under the current 
W. P. A. program. The present work was initiated and so arranged as to 


permit performing it in a “piece-meal” fashion in order that the occupants 
would not be unduly inconvenienced. 
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2. Progress was naturally slow under such conditions and considerable an- 
noyance was occasioned by the dust and grime created in the removal of the 
old plaster and upon the request of Lieutenant Reidy to suspend work in his 
quarters during the absence of his family, who were contemplating being away 
from the post for the period Lieutenant Reidy was to be on duty at Pine Camp 
it was mutually agreed to place all of his property in one room, thus permitting the 
remaining work to be rushed to completion at the earliest moment. However, 
due to unforeseen circumstances which necessitated closing the W. P. A. work 
schedule for one week the work was not fully completed upon Lientenant Reidy’s 
return to the post. 

3. The quarters were not suitable for occupancy during the period Lieutenant 
Reidy was absent from the post for the reasons stated and for a period of 
approximately five (5) days after his return. Due to the necessity for replacing 
the chimney he could not heat his quarters. However, since that time the 
quarters could have been occupied, but it is admitted that they were not pre- 
possessing in appearance due to the need of painting particularly where plaster- 
ing work had been performed. 


The regulations AR 210-70, b& (1), prescribe conditions in which 
the commanding officer of the station may terminate an officer’s assign- 
ment of quarters, and further provides in paragraphs (2) and (4) 
thereof as follows: 

(2) Under conditions other than those enumerated in (1) above, an officer’s 
assignment to quarters at his permanent station will be terminated only upon the 


specific authority of the corps area commander, or of The Adjutant General 
in case of an exempted station. 


* * * * * o * 


(4) The commanding officer charged with terminating assignment to quarters 
will, in all cases, immediately notify the officer concerned, in writing, when his 
assignment to quarters is terminated, stating the specific condition under which 
termination is accomplished, which condition must be one of those enumerated 
in (1) and (2) above. The actual date of termination of an assignment of 
quarters will in no case be earlier than the date of vacation of such quarters. 


In this case it is apparent there was no termination of claimant’s 
assignment to quarters under the provisions of the regulations cited 
and quoted above. AR 210-70, 7 (1) provides: 

In determining the adequacy of quarters the commanding officer making 


assignment will give due consideration to the rank of the officer and to the num- 
ber, age, and sex of dependents, if any. ; 


Under the regulations the question as to adequacy of available 
quarters for assignment to a particular officer seems to be for de- 
termination by the commanding officer at time of assignment. The 
regulations seem to make no provision that a subsequent determination 
that for a brief period while the quarters are being repaired they are 
inadequate, automatically terminates the assignment for such period. 
If the special order of July 19, 1938, was intended as authority to 
terminate claimant’s quarters for the month of May 1938, under the 
provisions of paragraph (2) of AR 210-70, 57, such action seems not 
to be in accord with provisions of paragraph (4) thereof. Also, such 
action seems not to be in accord with AR 210-70, bj (5), providing as 
follows: 


Reassignment to officers required to vacate quarters.—Every officer deprived 
of his quarters under any conditions other than those stated in bk (1) (a), (c), 
and (d@) below will be immediately assigned other adequate quarters, if available, 
as determined under the provisions of (3) above and bi below. 
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Moreover, it is not apparent that by reason of the annoyance and 
inconvenience occasioned by ordinary repairs to quarters, as indicated 
in this case, at a time when the officer’s dependents find it convenient 
to be absent from the post is a deprivation of quarters in contemplation 
of the regulations. 

In the circumstances appearing, it is concluded that claimant’s as- 
signment of quarters was not terminated by Special Orders No. 106 of 
July 19, 1938, declaring his quarters inadequate from May 1 to 31, 1938, 
and, since during said period claimant was assigned quarters at his 
regular station, he is not entitled to rental allowance for said period. 

The voucher and inclosures are retained in the files of this office. 


(A-67969) 


CONTRACTS—DEFAULT—RETAINED PERCENTAGES—INVALIDITY OF 
SUPPLEMENTAL AGREEMENT FOR PAYMENTS TO COMPLETING 
SURETY; GOVERNMENT RIGHT OF SET-OFF; LIENS OF LABORERS 
AND MATERIALMEN; ETC. 


Where a trustee in bankruptcy of a bankrupt and defaulting contractor enters 
into a supplemental agreement with administrative officials under the 
terms of which it is agreed that the completing surety shall complete the 
contract and for so doing shall not only receive payment at the original 
contract rate for work performed by it but also shall receive retained per- 
centages representing moneys earned by the contractor prior to default 
(the surety consenting to the agreement), the surety in completing the 
contract, was merely performing its existing bonded obligation and an 
agreement to pay additional compensation therefor was void for want of 
consideration, as contrary to public policy, and as being made by admin- 
istrative officials who acted without authority. 

Retained percentages representing moneys earned by a contractor prior to 
its bankruptcy and attendant contract default are not for distribution 
as part of bankrupt’s estate in accordance with priorities listed in Bank- 
ruptey Act, but are for set-off, pursuant to the mutual debts and credits 
provision of the Bankruptcy Act, against indebtedness to the United 
States of said contractor arising under other defaulted contracts even 
though said indebtedness was unliquidated at time of bankruptcy, except 
as such retained percentages are impressed with valid liens (as in favor 
of unpaid laborers and materialmen), in which instance these funds to the 
extent of such liens do not pass to the trustee of the bankrupt’s estate and, 
therefore, are not for distribution as a part of said estate. 

Retained percentages earned by contractor prior to default may not be paid 
to a completing surety on the theory that unpaid laborers and material- 
men had an equitable lien therein and that said surety by virtue of 
having paid the claims of these laborers and materialmen was subrogated 
to their rights to the fund, it not being established that equitable liens 
of this nature are superior to priorities enjoyed by the United States 
under Revised Statutes 3466, and accounting officers of the Government 
being precluded from giving effect to equitable liens, or making payments 
in accordance therewith, equitable liens being such as exist in equity and 
of which courts of equity alone take cognizance. 


Acting Comptroller General Elliott to the United States Fidelity and Guaranty 
Company, October 1, 1938: 


There has been examined your claim for $11,785.99 balance of re- 
tained percentages under contract No. W-272-eng-187 dated Novem- 
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ber 19, 1932, between United States and the Construction Materials 
Corporation, 

The proper settlement of your claim rests largely upon an accurate 
determination of whether these retained percentages, representing 
moneys earned by the Construction Materials Corporation prior to 
its bankruptcy and attending default, may be paid to you as com- 
pleting surety in accordance with the terms of an agreement dated 
April 16, 1934, supplemental to the principal contract and, if not, 
whether they may be paid to you through proper application of the 
doctrine of subrogation, or otherwise. 

The facts pertinent to the controversy are these: 

Under the terms of the cited contract the Construction Materials 
Corporation agreed to perform certain dredging work necessary to 
deepen Ballard’s Reef Channel in the Detroit River; also to con- 
struct approximately 6,800 lineal feet of compensating dyke. On or 
about January 18, 1934, and when the contract work was only par- 
tially complete, the contractor went into receivership and the trustees 
in bankruptcy thereafter gave notice of financial inability to com- 
plete the work. Upon receipt of this notice the district engineer’s 
office by letter of March 13, 1934, terminated the contractor’s right to 
proceed, notified you, as surety, of the action thus taken, and re- 
quested information as to whether you wished to take over the work 
and prosecute it to completion. By letter of March 18, 1934, you 
replied that you “hereby elect as surety to complete said contract” 
but that “this action on our part to complete said contract is based 
on the condition that the United States Government will enter into a 
supplemenal agreement with us stipulating that all moneys earned 
and to be earned on said contract will be paid to us as per the terms 
thereof.” At the time of default by the Construction Materials 
Corporation there had been deducted and retained by the United 
States, in making payments to the company of amounts otherwise 
earned and due, a total of $13,269.46, and it was this fund to which 
the above condition apparently referred—and to which the present 
claim relates. 

On April 16, 1934, a so-called supplemental agreement was accord- 
ingly consummated between War Department officials and the trus- 
tees in bankruptcy of the principal contractor in which—after re- 
citing that the surety “is desirous of assuming the completing of the 
aforesaid contract for its own protection”—it was agreed that the 
surety should complete the contract work, receive payments as au- 
thorized therein and, in addition, “That any amounts heretofore re- 
tained from payments made to the contractor shall be paid to said 
surety after deducting therefrom the amount of any damages suffered 
by the United States.” Attached to this agreement is a “consent 
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of surety” by which you gave “full consent to the attached supple- 
mentary articles of agreement.” 

If this so-called “supplementary agreement” is valid and binding 
upon all parties in interest, the retained percentages in question are 
of course for payment to you; if on the other hand this agreement 
is of no effect, then the money is for disposition without regard 
thereto, and in accordance with the general law applicable to such 
retained funds. 

As surety under the performance bond you were obligated to the 
extent of $490,084 to protect the United States against loss resulting 
from failure of the original contractor to conform to the terms of 
the contract and complete the work in accordance therewith. Upon 
bankruptcy and default of the Construction Materials Corporation, 
your interests and responsibilities probably were affected, because the 
protection afforded to the Government by your bond was then called 
directly into play. Before arranging for completion of the work by 
a new contractor, the Government, therefore, recognizing your in- 
terest in the matter, provided you with opportunity to elect between 
satisfying your bonded obligation by completing the work yourself 
or through a contractor of your own choosing; or of assuming to 
the extent of your bond the excess costs which might result from 
the Government securing completion of the work elsewhere. This 
election was for your benefit; not for benefit of the United States. 
There is no evidence whatever that if the United States had secured 
completion of the work through a contractor of its selection after 
competitive bidding that the excess costs would have been greater 
than your bonded liability nor that the work would have been done 
less expeditiously. As a matter of fact, there is nothing to indicate 
that the interests of the United States, financially or otherwise, were 
better served by completion of the work through you than they 
would have been had the United States secured completion elsewhere 
in the regular manner. According to the precise terms of the so- 
called supplemental agreement to which you consented, you elected 
to complete the work for your “own protection” instead of the United 
States having it done elsewhere. 

In spite of these facts, however, it was agreed under the terms 
of the supplemental agreement that for completing the work you 
should receive not only the amount which the United States had 
agreed to pay the contractor, whose place you were taking, but also 
and in addition the retained percentages previously earned by the 
contractor amounting to $13,269.46. In the absence of this supple- 
mental agreement you had at best, so far as these retained percent- 
ages were concerned, a mere possible, vague and conditional right 
to priority or subrogation not presently perfect or enforceable— 
and which might never become enforceable. Thus you were to re- 











304 DECISIONS OF THE COMPTROLLER GENERAL 


ceive as a sort of “bonus” or “gratuity” the difference in value be- 
tween this uncertain right (if indeed it may properly be called a 
right), and a presently subsisting title to the fund, merely for per- 
forming an obligation which you were already required to perform 
anyway. In return for this additional compensation the United 
States received no additional rights or benefits not covered by your 
bond. That you elected to perform your obligation in a manner 
which in your judgment would best protect your interests certainly 
cannot serve as consideration to support additional payments to you. 
An agreement to pay a surety an additional amount for merely 
performing an obligation which it had already assumed under its 
bond would appear to be void both for want of consideration and 
as being contrary to public policy. J. J. Preis and Company v. 
United States, 58 Ct. Cls. 81, 86; Vulcanite Cement Company v. 
United States, 74 Ct. Cls. 692, 705. Furthermore “it needs no argu- 
ment” said the court in the last cited case to show that no officer of 
the United States has any authority “to make a contract on behalf 
of the Government for which it received no benefit or consideration.” 
See, also, Alaska Packers Association v. Domenico, et al., 117 Fed. 99. 
The validity of the arrangement is also open to question upon 
another ground. In ordinary circumstances and in the absence of 
any supplemental agreement or question of collateral indebtedness 
to the United States under other contracts, you were not entitled 
under the doctrine of subrogation, or otherwise, to receive the re- 
tained percentages in question even in a court of equity unless and 
until it was established that the cost to you of completing the work 
exceeded the amount which the United States had agreed to pay there- 
for under the terms of the original contract, and that all laborers 
and materialmen had been fully paid. American Surety Company v. 
Electric Company, 296 U. S. 1383. At the very outset, therefore, it 
is to be noted that the net effect of the supplemental agreement, if 
any, would be the defeat of priorities which otherwise are established 
under the law. This factor alone raises grave doubt as to the validity 
of the agreement from the standpoint of public policy. Nor can 
this doubt be cured by a showing that a loss was in fact sustained by 
the surety in completing this agreement and that all laborers and 
materialmen have been paid. It is the tendency and character of 
an agreement and not the actual results which flow from it which are 
controlling where a question of public policy is involved. McMullen 
v. Hoffman, 174 U. 8. 639, 647; Weil v. Neary, 278 U. S. 160, 173. 
It is also questionable whether the trustees of the bankrupt’s 
estate were possessed of authority to enter into an agreement by the 
terms of which the bankrupt’s assets were released to the surety. 
Under the facts here present it must be held that the record fails 
to disclose evidence which will support the conclusion that the con- 
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tract in question is valid and binding. Accordingly, the retained 
percentages here in question are for disposition without regard to 
the provisions of this supplemental agreement and in accordance 
with the usual procedure governing the distribution of such funds. 

The contractor’s default, as previously noted, was caused by its 
bankruptcy. This not only caused default under the contract in 
question but also under certain other contracts then in process of 
performance between the Construction Materials Corporation and 
the United States. In the completion of these other agreements 
increased costs, etc., were incurred which resulted in an indebtedness 
to the United States by. the contractor greatly in excess of the re- 
tained percentages here under discussion, To the extent that these 
retained percentages were an asset of the contractor’s estate at the 
time of bankruptcy, they of course represented a debt due it from 
the United States. Since mutual debts and credits thus existed 
there are for application the provisions of section 68 of the Bank- 
ruptecy Act (11 U.S. C. 108) which provides: 

In all cases of mutual debts or mutual credits between the estate of a bank- 


rupt and a creditor the account shall be stated and one debt shall be set off 
against the other and the balance only shall be allowed or paid. 


Nor can it be successfully contended that this provision does not 
cover mutual debts and credits of the type here involved. It is well 
settled that. bankrutcy proceedings amount to an anticipatory breach 
of an executory contract and that damages, though unliquidated, 
arising out of such breach may be proved against the bankrupt’s 
estate (Central Trust Company of Illinois v. Chicago Auditorium 
Association, 240 U. S. 581; Jn re Bissenger Company, 5 F. (2d) 106, 
113), and may, when liquidated, become the subject of set-off. 
Morgan v. Wordell, 178 Mass. 350, 354-5. 

To the extent, if any, that this fund was impressed with valid 
liens (in favor of laborers, materialmen, etc.) created more than 
four months prior to bankruptcy, it was not a part of the bankrupt’s 
estate and was unaffected by the bankruptcy; for the trustee takes 
the property of a bankrupt subject to all liens which would have 
been enforceable against it in the hands of the bankrupt himself. 
Hurley, Trustee v. Atchison, Topeka and Santa Fe Railway, 213 
U. S. 126; United States Fidelity and Guaranty Company v. 
Sweeney, 80 F. (2d) 235, “The bankrupt estate does not consist, 
as a part thereof, of the entire value of the property upon which 
there is a valid lien, but only the equity in such property,” and of 
course it is only the bankrupt’s estate which is for distribution in 
accordance with the priorities outlined in section 64 of the Bank- 
ruptcy Act. Jn re Dublin Veneer Co., 1 F. Sup. 318. 

So far as these retained percentages are concerned, therefore, it is 
unnecessary to consider the question raised in your brief of the pri- 
ority of debts under the Bankruptcy Act (11 U. S. C. 104), because 
to the extent that this fund represents an asset of the bankrupt’s 
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estate it is absorbed and eliminated by progress of set-off under 
authority of section 68 of the act, supra. It follows that the only 
piorities respecting this fund which are for consideration are those 
which exist without reference to the Bankruptcy Act. 

Sureties on bonds of insolvent Government contractors have been 
given certain priorities by statute (Revised Statutes 3468), but they 
are not of such nature as to occupy a preferred status when com- 
pared with debts owing by said contractors of the United States 
(Revised Statutes 3466). As stated by the former Comptroller Gen- 
eral in decision of December 12, 1931 (11 Comp. Cen. 224, 230) : 

It has never been held, however, that because the Congress has subrogated 
sureties on the bonds of Government debtors to the priority prescribed by statute 
in favor of the United States that this priority of the surety is paramount to 
the priority of the United States to have its debts first satisfied, for, as was said 
by the Supreme Court of the State of Washington in the leading case of -Ha- 
change National Bank of Spokane v. United States, 147 Wash. 176, 265 F. 722, 
62 A. L. R. 139, affirmed 279 U. 8. 80, 73 L. Ed. 359, 49 S. Ct. 321, “to hold that 


every debt is not made junior to debts due the United States under section 
3466, supra, is to do violence to statutory construction.” 


See, also, United States v. National Surety Company, 254 U. S. 73. 

Aside from the above, however, you contend that you are entitled 
to this fund on the theory that you have paid the claims of all labor- 
ers and materialmen and are, therefore, subrogated to their rights. 
It appears to be your view in this connection that (1) the laborers and 
materialmen had an equitable lien on the retained percentages; (2) 
that a surety who pays labor and material claims becomes possessed 
of this lien by subrogation; and (3) that this lien is superior to the 
right of priority enjoyed by the United States under section 3466, 
Revised Statutes (31 U. S. C. 191). 

To establish the first proposition you cite Philadelphia National 
Bank, et al. v. McKinley, 72 F. (2d) 89. It is true that there was 
dictum in that case to the effect that “irrespective of the statutory 
bond, those persons who furnish labor and do work on a government 
project have an equitable lien on the fund” (retained percentages). 
In support of this statement the court cites a single case—Belknap 
Manufacturing Co. v. Ohio Railway Co., 271 Fed. 144. The court 
held in the Belknap case that under the facts there present laborers 
and materialmen were “entitled to priority in the distribution of the 
fund in the receiver’s hands, as against other creditors.” Since the 
United States is not shown to have been a creditor in that case it 
can hardly be concluded that the court intended to lay down a rule 
that such laborers and materialmen even had a priority (much less 
a lien) superior to that expressly granted to the Government by 
statute. As stated by the Supreme Court in American Surety Com- 
pany v. Electric Company, supra, at page 139, “Slight differences 
in the facts cause the equities to vary, and thus vary the result.” 
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But even if it be conceded that laborers and materialmen have 
an equitable lien on the retained percentages under the facts here 
present, and that you as surety are in possession of that lien by sub- 
rogation or otherwise, it does not follow as a corollary that the Gov- 
ernment’s right of priority is subordinate to this equitable lien. 
While the priority of the United States is admittedly not a lien 
(United States v. Oklahoma, 261 U. S. 253, 259), yet not all liens are 
superior to it. 

In support of your contention that “the Government’s right is 
subordinate to an equitable lien” in the present case you cite Brent 
v. Bank of Washington, 10 Peters 596. In that case there was in- 
volved not an equitable lien but one of a legal nature. As stated by 
the court at page 614— 

* * * Two notes were due, protested, and the legal lien of the bank for 
their payment complete; as to the third, the time for payment had not arrived, 
before such right attached on the property of Mr. Brent in the hands of his 
executors; but it was confined to what belonged to, and was part of the assets 
of the estate. The right was a legal one; the claim of the United States was 
a statutory one; * * * 

In the case of United States v. Duncan, Federal Case No. 15003, 
decided some 15 years after the Brent case, the court reviewed the 
precedents (including the Brent case), and concluded that: 

* * * Tt has been uniformly held in all the cases that the priority of the 
United States does not disturb any specific lien, nor the perfected lien of a 
judgment, that is it does not supersede a mortgage on land, nor a judgment 


made perfect by the issue of an execution and a'levy on land, * * * But 
in the case of a general lien it is not so clear. 


In the still later case of North River Coal and Wharf Company v. 
McWilliams Brothers, 59 F. (2d) 979, the Second Circuit Court of 
Appeals held that a claim of the United States against an insolvent 
estate was entitled to priority over a claim of a State for franchise 
and gross earnings taxes which constituted liens on the property 
at the time receivers were appointed. The court stated (page 981 
of the decision) : 

In view of the sweeping provisions of Rev. St. § 3466 (31 USCA § 191), it 
seems unlikely that it was intended to allow the mere statutory declaration by 
a state of a general lien to give the latter a preference over debts and taxes due 
the government. Neither the decisions of the Supreme Court nor the specified 
priorities allowed third parties under Rev. St. § 3186 as amended (26 USCA 


§ 115) indicate that section 3466 is subject to any such limitation. We hold 
that the court below properly awarded priority to the United States. 


There is an indication in the recent case of New York v. Maclay, 
288 U. 8. 290, that the Supreme Court, in determining the question of 
whether a lien is superior to the priority of the United States in a 
given case, looks to the nature of the particular lien, whether it is 
perfected and specific, ete. 

While it may be admitted, therefore, that in certain circumstances 
the courts do acknowledge liens as being superior to the Government’s 
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right of priority, and that this is even true in the case of certain 
equitable liens (United States Fidelity and Guaranty Company v. 
Sweeney, supra), it is impossible to determine in advance what the 
attitude of a court might be under’ facts and circumstances such as 
those which here persist. But even if a dependable judicial precedent 
was available and it was clear that under the facts here present the 
laborers and materialmen were possessed of a right to the fund 
superior to that of the United States, such right could only be en- 
forced in a court of equity. The very definition of an “equitable 
lien” precludes the concept that accounting officers of the Federal 
Government could give effect thereto and make payments in accord- 
ance therewith even if its existence were fully established or admitted. 
“Equitable liens are such as exist in equity, and of which courts of 
equity alone take cognizance.” Bouvier’s Law Dictionary. Similar 
definitions are to be found in Anderson’s Dictionary of Law, and 
Pope’s Legal Definitions. An equitable lien, said the court in the 
recent case of ‘T'heatre Realty Company v. Aronberg-Fried Company, 
85 F. (2d) 383, 388, “is the right to have property subjected in a court 
of equity to the payment of a claim.” 

It must be concluded from the above analysis that (1) the pur- 
ported supplemental agreement is not of such nature as to justify 


recognition of its validity by this office, and (2) that you as surety 
are not shown ' to be entitled to the retained percentages in question 
by any right of subrogation or otherwise. 

Since $1,483.47 of the retained percentages have already been im- 
properly paid to you, it follows that this amount should be promptly 
remitted to the United States in order that further action to effect 
collection thereof will not be necessary. 


—- —-—— 


(A-95378) 


DUAL PAYMENTS UNDER EMPLOYEES’ COMPENSATION ACT AND 
VETERANS’ PENSION LAWS 


Payments under the Employees’ Compensation Act of September 7, 1916, 39 Stat. 
742, to persons also receiving, or entitled to receive, a pension under any 
law providing pensions for veterans or their dependents, will not be ques- 
tioned solely because of the dual payments involved, except where, as in the 
case of members of the Army or Navy Nurse Corps (female), such dual 
benefits may be specifically prohibited by statute. Decisions to the contrary 
will not be followed hereafter. 


Acting Comptroller General Elliott.to the Chairman, United States Employees’ 
Compensation Commission, October 3, 1938: 
There was referred to this office by letter of May 26, 1938, of the 
Chief Claim Examiner of the commission, letter addressed to the 
commission May 18, 1938, by certain attorneys on behalf of Mrs. 
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Clara M. Clark, who, it is stated, had been informed by the commis- 
sion by letter of May 6, 1938, of a requirement that she made an 
election as to whether she should receive a pension as the widow of a 
Civil War veteran or compensation under the Employees’ Compensa- 
tion Act of September 7, 1916, 39 Stat. 742, as the widow of an 
employee who died as the result of injuries incurred in the line of 
duty in a civilian position. Reply was made here to the attorneys 
June 22, 1938, a copy of which was furnished to the commission. A 
further communication, dated August 4, 1938, has been received from 
the attorneys, as well as a supplemental letter of the same date in- 
closing a power of attorney authorizing them to act for Mrs. Clara M. 
Clark. 

The Employees’ Compensation Commission has reported that the 
husband of the claimant died April 1, 1919, as the result of injuries 
incurred in civilian Federal employment July 29, 1918, when he was 
74 years old and that the widow was paid compensation under the 
Employees’ Compensation Act for the period from the date of the 
death of her husband to June 30, 1938, when such payments were 
discontinued. 

The Veterans’ Administration reports that claimant has been re- 
ceiving a pension as widow of a Civil War veteran since April 11, 
1919, under the applicable statutes (see section 4702, Revised Statutes; 
act of August 7, 1882, 22 Stat. 345; section 314 of the War Risk 
Insurance Act of October 6, 1917, 40 Stat. 408; section 4 of the act 
of May 1, 1920, 41 Stat. 586; act of May 23, 1928, 45 Stat. 714; and 
act of March 20, 1933, 48 Stat. 8), which pension has not been 
discontinued. 

It is understood the Employees’ Compensation Commission dis- 
continued payments to the widow under the Employees’ Compensa- 
tion Act because of certain decisions of this office to the effect that 
payments may not be made to any person over the same period for 
the same death or the same or related disability under both the 
Employees’ Compensation Act and legislation granting a pension for 
death or disability compensation based on military or naval service. 
See decisions of the former Comptroller General of the United States 
of February 24, 1932, A-40369, 11 Comp. 318; May 9, 1935, A-61098, 
14 td. 816; and May 11, 1935, A-61173, 14 id. 827 (involving a 
widow) ; and my decision of September 29, 1937, A-88786 (involving 
a widow). The last cited decision was not an original construction 
of the statutes involved but merely followed the rule which had been 
stated in decisions of my predecessor in office. 

In view of the number of cases of this character that are coming 
before the office for consideration and the long period over which 
both classes of benefits have been paid in some cases, it is deemed 
necessary to give further consideration to the legal question here 
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involved, which is, whether a dependent of a veteran may be paid 
under the Employees’ Compensation Act and, also, under veterans’ 
legislation granting a pension or death compensation covering the 
same period for the same death. 

Without quoting the provisions of the cited statutes under which 
this claimant has been receiving a pension as a widow of a Civil War 
veteran, it is sufficient to state that an examination thereof shows 
that they contain no language, expressed or implied, which may be 
construed as denying a pension based on military or naval service 
to a person who is a beneficiary of the Employees’ Compensation Act. 
See 2 Comp. Gen. 582. 

Section 7 of the Employees’ Compensation Act of September 7, 
1916, 39 Stat. 743, provides that so long as the employee was in 
receipt of compensation under that act— 


* * * he shall not receive from the United States any salary, pay or 
remuneration whatsoever except in return for services actually performed, and 
except pensions for service in the Army or Navy of the United States. 


The basis for the rule denying payments under both statutes and 
requiring an election on the part of the claimant, stated in the prior 
decisions of the office, was that the payments under both the Em- 
ployees’ Compensation Act and under veterans’ legislation were 
gratuities and that the Congress had consistently prohibited dual 
payments of gratuities for the same death or disability. 

Section 4715, Revised Statutes (38 U. S. C. 25), provides: 

Nothing in this Title shall be so construed as to allow more than one pension 
at the same time to the same person, or to persons entitled jointly; but any 
pensioner who shall so elect may surrender his certificate, and receive, in lieu 
thereof, a certificate for any other pension to which he would have been en- 
titled had not the surrendered certificate been issued. But all payments pre- 
viously made for any period covered by the new certificate shall be deducted 
from the amount allowed by such certificate. 

The act of March 3, 1891, 26 Stat. 1082 (38 U. S. C. 26), supersed- 
ing an analogous provision but less comprehensive contained in sec- 
tion 4724, Revised Statutes, provides: 


* * * no pension shall be allowed or paid to any officer, noncommissioned 
officer, or private. in the Army, Navy, or Marine Corps of the United States, 
either on the active or retired list. * * * 


The act of January 28, 1915, 38 Stat. 802 (38 U.S. C. 27), contains 
a similar provision applicable to the Coast Guard. 

The World War Veterans’ Act of 1924, as codified in Title 38 of 
the United States Code, contains provisions as quoted below: 


Sec, 422. This chapter is intended to provide a system for the relief of per- 
sons who were disabled, and for the dependents of those who died as a result 
of disability suffered in the military service of the United States between April 
6, 1917, and July 2, 1921. For such disabilities and deaths no other pension 
laws or laws providing for gratuities or payments in the event of death in the 
service shall be applicable: Provided, however, That the laws relating to the 
retirement of persons in the regular military or naval service shall not be con- 
sidered to be laws providing for pensions, gratuities, or payments within the 
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meaning of this section: And provided further, That compensation under Part 
Il of this chapter shall not be paid while the person is in receipt of active- 
service or retirement pay, this proviso to be effective as of April 6,1917. * * * 
However, the proviso contained in section 472 (7) authorizes a form 
of dual compensation as follows: 

That the receipt of a gratuity, pension, or compensation, including adjusted 
compensation, by widow, child or parent, on account of the death, disability, 
or service of any person shall not bar the payment of compensation on account 
of the death or disability of any other person. Before compensation under this 
section shall be.paid the claimant shall first surrender all claim to any gratuity 


or pension payable under any other law on account of the death of the same 
person. * * * 

Section 489. Any person who was on June 7, 1924, receiving a gratuity or 
pension from the United States under then existing law shall not receive com- 
pensation under sections 473 to 491, inclusive, of this title unless he shall first 
have surrendered all claim to further payments of such gratuity or pension, 
except as hereafter provided and in subdivision (7) of section 472 of this title: 
Provided, That in the event of surrender of pension as hereinbefore set forth, 
any disability incurred in the military service of the United States, by reason 
of which said pension would be payable, shall be evaluated in accordance with 
the provisions of sections 474 and 477 of this title, and shall be payable as 
compensation under this chapter: Provided further, That such compensation 
rating shall be combined with any other compensation rating awarded by reason 
of active service in the World War. 


The pensions referred to in the above quoted laws obviously are 
those authorized under the laws providing for military and naval 
pensions. The gratuities include the six months’ death gratuity first 
authorized by the acts of May 11, 1908, 35 Stat. 108, and May 13, 
1908, id. 128, specifically repealed by section 312 of the War Risk 
Insurance Act of October 6, 1917, 40 Stat. 408 (later reenacted as to 
the regular forces only); and the provision in section 8 of the act 
of May 4, 1882, 22 Stat. 57 (14 U. S. C. 106). The design, it is clear, 
is to limit a person or his dependents to the benefits provided by one 
statute rewarding service in the armed forces of the United States, 
and the administrative departments, and the courts have so applied 
the laws. Decatur v. Paulding, 14 Peters 496, statement of facts, 
page 497; United States v. Teller, 107 U. S. 64; Hines v. The United 
States ex rel Cavanagh, 39 Fed. (2nd) 517; Hines v. The United 
States ex rel Easton, id. 519. That is, the intent appears to be that 
for disability or death in the military or naval service but one pension 
or one allowance of compensation is to be paid at any given time. 
And where the member is provided for in those laws and, also, may be 
within the provisions of the Employees’ Compensation Act while 
serving with the armed forces, the statute has made plain that only 
the payment provided under the World War Veterans’ Act should be 
made, See section 312 of the War Risk Insurance Act of October 
6, 1917, 40 Stat. 408 (38 U. S. C. 500), providing: 


Compensation because of disability or death of members of the Army Nurse 
Corps (female) or of the Navy Nurse Corps (female) shall be in lieu of any 
compensation for such disability or death under the Act entitled “An Act to 
provide compensation for employees of the United States suffering injuries 
while in the performance of their duties, and for other purposes,” approved 
September seventh, nineteen hundred and sixteen. 


161412—39——22 
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That is, the one disability occurring in the military service shall 
not give rise to payments under the World War Veterans’ Act and 
the Employees’ Compensation Act. But it does not necessarily fol- 
low that injuries received or death occurring outside of the military 
service, even though the disability or death may entitle to pension 
or compensation, may not, also, if the injury or death occurs during 
civilian employment under the Government, entitle to payment under 
the Employees’ Compensation Act. The act of September 7, 1916, 
the Employees’ Compensation Act, is in form and purpose somewhat 
similar to the employers’ liability laws enacted by various States for 
the benefit of employees injured in the course of their employment, 
and basically the purpose is to provide compensation for injuries 
suffered in the course of employment. Certainly, compensation paid 
under an employer’s liability act is not a gratuity, and the payments 
to employees of the United States injured in the course of their em- 
ployment authorized to be made by the Employees’ Compensation 
Act, being of the same nature, are no more gratuities than payments 
under an employer’s liability acts. The fact that it was an act of 
grace for the Congress to so provide or that the sovereign could not 
be compelled to make such a provision does not change the character 
of the payment. As so understood, it is clear that a payment under 
the Employees’ Compensation Act, whether to the injured employee 
or to his dependents in case of death, is not a gratuity within the 
meaning of that term as used in the statutes hereinbefore quoted 
but is exactly what the statute terms it, “compensation” growing out 
of civil employment under the Government. 

I have to advise, therefore, that this office will not question pay- 
ments under the Employees’ Compensation Act in this case or any 
similar case solely because the person to whom such payments are 
made is receiving or is entitled to receive a pension under any law 
providing pensions for veterans or their dependents—except where, 
as in the case of members of the Army or Navy Nurse Corps (female), 
such dual benefits may be specifically prohibited by statute. 

Any decisions of this office in conflict herewith will not be followed 
hereafter. 

The letter from the attorneys for Mrs. Clark transmitted to this 
office by the Chief Claim Examiner of the commission, and the 
letters and power of attorney subsequently received here from said 
attorneys are inclosed herewith for such action as the commission 
may deem appropriate. 
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(A-98004) 


SUBSISTENCE ALLOWANCE— ARMY ENLISTED MEN — TEMPORARY 
DUTY RATE LIMITATIONS—RATE REDUCTION PERIOD COMPUTA- 
TIONS 


An Army enlisted man directed to proceed for temporary duty away from his 
regular station under orders authorizing payment of subsistence allowance 
as prescribed in Table II, par. 2a, AR-35-4520, for period during which 
no messing facilities would be availabie, who, after reporting for temporary 
duty, was furnished rations in excess of 31 days, is entitled to payment of 
such allowance for period subsequent thereto only at the rate prescribed 
in Table I of said regulations, Table II providing that when period of deten- 
tion in one place is longer than 3 days the allowances prescribed in Table 
I will govern after the first 31 days, and the period of detention within 
contemplation of the regulations beginning at time of arrival at place 
prescribed in the orders for temporary duty and not from time messing 
facilities ceased to be available. 


Acting Comptroller General Elliott to Roy E. Bevel, United States Army, Octo- 
ber 3, 1938: 


There has been received your letter of September 16, 1938, with 
inclosures, making claim for additional subsistence allowance for the 
period from August 22 to 31, 1938, believed to be due you by reason 
of your orders of June 29, 1938, as amended. 

Paragraph 4, Special Orders No. 142, Headquarters Seventh Corps 
Area, Omaha, Nebraska, June 29, 1938, provides as follows: 


4. Staff Sergeant ROY E. BEVEL, R-1025652, Detachment Quartermaster 
Corps, Fort Crook, Nebraska, will proceed on or about July 5, 1938, to Camp 
Joseph T. Robinson, Arkansas, reporting upon arrival to the commanding officer 
for temporary duty in connection with the Citizens’ Military Training Camp. 
Upon completion of this duty he will return to his proper station. 

A delay of five (5) days enroute to Camp Joseph T. Robinson, is authorized. 

Travel by privately owned conveyance is authorized. It being impracticable 
for the Government to furnish cooking facilities for rations, the Finance De- 
partment will pay in advance the monetary travel allowance prescribed in 
Table II, par. 2a, AR 35-4520, at the rate of $2.25 per day for rations for one 
(1) man for two and two-thirds (2%) days (one and one-third (14%) days each 
way). The travel directed is necessary in the military service. FD 3837 
P7-0625 A 1615-9. 


Paragraph 2, Special Orders No. 166, Headquarters Seventh Corps 
Area, Omaha, Nebraska, dated July 26, 1938, provides: 


So much of par. 4, 8. O. 142, this headquarters, June 29, 1938, directing 
Staff Sergeant ROY EB. BEVEL, R-1025652, Detachment QMC, Fort Crook 
Nebraska, to proceed to Camp Joseph T. Robinson, Arkansas, for temporary 
duty in connection with the Citizens’ Military Training Camp, is amended to 
authorize payment of detention allowance prescribed in Table II, par. 2a, AR 
85-4520, for the period August 25 to September 15, 1938, for rations, during 
which time no messing facilities for enlisted personnel will be available. 


Paragraph 6, Special Orders No. 171, Headquarters Seventh Corps 
Area, Omaha, Nebraska, dated August 1, 1938, provides: 


So much of par. 2, 8. O. 166, this headquarters, July 26, 1988, authorizing pay- 
ment of detention allowance to Staff Sergeant ROY BP. BEVEL, R-102652 [R- 
1025652], Detachment QMC, Fort Crook, Nebraska, on duty in connection with 
the Citizens Military Training Camp, Camp Joseph T. Robinson, Arkansas, as 
reads “August 25 to September 15, 1938” is amended to read: August 22 to Sep- 
tember 15, 1938. 
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You state that pursuant to your orders of June 29, 1938, you re- 
ported at your temporary duty station, Camp Joseph T. Robinson, 
North Little Rock, Arkansas, at 8:00 a. m., July 11, 1938, and were 
attached for rations and quarters to Company A, 17th Infantry, United 
States Army, from July 12 to August 21, 1938; that on August 31, 1938, 
you submitted a voucher for subsistence allowance from August 22 to 
$1, 1938, and were paid by check No. 446,809, voucher No. 521, Septem- 
ber 1938 accounts of S. C. Page, Captain, F. D., United States Army, 
Omaha, Nebraska, in the sum of $12; that exceptions were taken to 
the amount of that payment in letter dated September 12, 1938; that 
you were advised by the Finance Department on September 14, 1938, 
that you had been correctly paid. It appears from your letter of 
September 12, 1938, to the Finance Officer, United States Army, Omaha, 
Nebraska, that you are of the impression that your period of detention 
started on August 22, 1938, for a period of ten days, or from August 22 
to 31, 1938; that as your orders authorized payment of detention allow- 
ance as prescribed in Table II, paragraph 2a, Army Regulations 35- 
4520, you are entitled to the additional sum of $5.30. 

Paragraph la, Army Regulations No. 35-4520, dated January 10, 
1931, provides as follows: 

To each enlisted man not furnished quarters or rations in kind there shall 
be granted, under such regulations as the President may prescribe, an allowance 
for quarters and subsistence, the value of which shall depend on the conditions 
under which the duty of the man is being performed, and shall not exceed #4 
per day * * * Sec. 11, act of June 10, 1922 (42 Stat. 630 * * *). 

Paragraph 2 of the regulations, as amended by Changes No. 3, dated 
February 25, 1937, provides under Table 1 that men on duty where 
rations in kind are not furnished and Government messing facilities 
are not available shall be granted a daily allowance of $1.20 for sub- 
sistence, and it is provided under Table IT as follows: 

Norse 3.—Men absent under orders from their regular stations upon duty which 
involves travel and also temporary detentions during the journey shall be 
deemed to be traveling under orders during the entire period of such absence. 
Allowances for the periods spent in actual travel, including detentions not ex- 
ceeding three days, will be computed as on a “travel status” basis. Allowances 
for periods of detention in excess of three days shall be as indicated in Table II. 
For longer periods of detention at one place, the allowances prescribed in Table 
I will govern after the first thirty-one days. 

The period of detention within the contemplation of the regulations 
begins at the time of arrival of an enlisted man at the place prescribed 
in his orders for the performance of temporary duty. You arrived at 
Camp Joseph T. Robinson for the performance of temporary duty 
under your orders at 8:00 a, m., July 11, 1938, and at 8:00 a. m., 
August 10, 1938, a period of thirty-one days had elapsed. Therefore, 
having been in a detention status for over thirty-one days on August 
22, 1938, you were entitled, under the provisions of your orders and 
the regulations quoted above, only to the subsistence allowance of 
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$1.20 per day for the period here involved from August 22 to 31, 1938, 
inclusive, ten days, in the sum of $12, no messing facilities being avail- 
able for enlisted men according to your orders, and that amount you 
have stated you received. 

There is nothing further due you from the United States and your 
claim is, accordingly, disallowed. 


(A-98108) 


TRANSPORTATION, ETC., ALLOWANCES—DEPENDENTS OF NAVAL 
RESERVE AVIATION CADETS 


Aviation cadets of the Naval Reserve are not entitled to transportation or other 
allowances on account of dependents, the Naval Reserve Act of June 25, 
1938, 52 Stat. 1177, providing only that aviation cadets shall receive the 
pay and allowances and other emoluments provided for them in the act 
of April 15, 1935, 49 Stat. 156, and the provisions of that act fixing the 
specific and detailed pay and allowances for such cadets containing no 
language which may be construed as conferring on them right to allowances 


on account of dependents, but, on the contrary, rebutting any such 
interpretation. 


Acting Comptroller General Elliott to Lieutenant Commander Guild Bruda, 
United States Navy, October 3, 1938: 


There has been received your letter of September 20, 1938, request- 


ing decision whether on the evidence submitted, affidavit of the 
mother of Aviation Cadet Robert M. Stanley, U. S. Naval Reserve, on 
Standard Form 1037, that officer is entitled to allowances on account 
of a dependent mother. 

To be entitled to allowances on account of a dependent mother 
under the provisions of sections 4, 5, and 6 of the act of June 10, 1922, 
42 Stat. 627, 628, the officer’s mother must in fact be dependent on 
him for her chief support. The affidavit submitted is incomplete and 
does not otherwise show that the mother of Aviation Cadet Stanley 
is in fact dependent on him for her chief support. 

It is not apparent, however, that if the mother of Aviation Cadet 
Stanley were in fact dependent on him for her chief support he 
would be entitled to any allowances by reason thereof. 

Allowances for subsistence and rental are specifically provided only 
for commissioned officers by sections.5 and 6 of the Joint Pay Act, 
42 Stat. 628. By the twelfth paragraph of section 1, section 11 and 
section 13 of this act specific provision is made that Army field clerks 
and field clerks, Quartermaster Corps, warrant officers of the Army 
Mine Planter Service and of the Navy, Marine Corps, and Coast 
Guard, and female nurses of the Army and Navy Nurse Corps shall 
be entitled to the subsistence and rental allowances provided for 
officers entitled to receive pay of the first period. Transportation of 
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dependents on permanent change of station is provided by section 
12 of the act of May 18, 1920, 41 Stat. 604, only for commissioned 
officers, warrant officers, and certain grades of petty officers and non- 
commissioned officers. Such allowances may in no circumstances be 
paid to other than persons of the grades named and limited unless 
a statute specifically or by necessary implication otherwise provides. 

Section 7 of the new Naval Reserve Act of June 25, 1938, 52 Stat. 
1176, provides that— 


* * * Aviation cadets shall receive the pay and allowances and other 
emoluments provided for them by the Act of April 15, 1935 (49 Stat. L. 157; 
U. S. C., Supp. III, title 34, ch. 15, sec. 861a): * * * 


Pay and allowances under the act of April 15, 1935, 49 Stat. 156, 157, 
creating aviation cadets in the Naval Reserve and Marine Corps 
Reserve, provides pay and allowances as follows: 


Sec. 2. The pay of aviation cadets while on active duty undergoing training 
shall be at the rate of $75 per month, which pay shall include extra pay for 
flying risk, as provided by law. The pay of aviation cadets while on active 
duty not undergoing training, shall be at the rate of $125 per month, which 
pay shall include extra pay for flying risk as provided by law. The determina- 
tion of the Secretary of the Navy as to the period during which aviation cadets 
are undergoing training shall be conclusive for all purposes. Aviation cadets 
shall be paid, in addition, a money allowance for subsistence of $1 per day. 
While traveling under orders to or from active duty, or while in the per- 
formance of such duty, they shall, under such regulations as the Secretary of 
the Navy may prescribe, receive transportation, and other necessary expenses 
incident to such travel, or cash in lieu thereof: Provided, That when traveling 
by air under competent orders, they shall receive the same allowances for 
traveling expenses as are now or may hereafter be authorized by law for 
officers of the Navy. 

Sec. 3. Aviation cadets shall, while undergoing training, be issued necessary 
uniforms and equipment at Government expense. Upon first assignment to 
duty after the completion of training, aviation cadets shall, in addition, be 
paid a uniform allowance of $150. 

Sec. 4. Aviation cadets shall, except as otherwise provided in this Act, be 
subject to all the laws and regulations prescribed for other members of the 
Naval Reserve or the Marine Corps Reserve. They shall take precedence next 
before warrant officers of the Naval Reserve or the Marine Corps Reserve. 
Provided, That when aviation cadets contract sickness or disease or suffer 
injury in line of duty while performing active duty, they may, in the discretion 
of the Secretary of the Navy, be retained on such active-duty status beyond the 
specified date of termination thereof. 

Sec. 5. During their period of active duty aviation cadets will be issued 
Government life insurance in the amount of $10,000, the premiums on which 
shall be paid out of current appropriations as provided in section 7. Upon 
discharge or upon completion of active duty, aviation cadets will have the 
option of continuing such policies at their own expense. 

Sec. 6. Aviation cadets of the Naval Reserve and Marine Corps Reserve shall, 
upon release from a period of active duty of four years or more be paid a lump 
sum of $1,500, which sum shall be in addition to any pay and allowances which 
they may otherwise be entitled to receive, 


It will be observed that, except for travel by air, the act provides 
specific and detailed pay and allowances. Since the provisions of 
law fixing the pay and allowances for aviation cadets contain no 
language which may be construed as conferring on them right to 
allowances on account of dependents but on the contrary rebut any 
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such interpretation aviation cadets are not entitled to transportation 
or other allowances on account of dependents. 

The affidavit forwarded with your submission is retained in the 
files of this office. 


(A-98177) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—-TRANSFERS— 
INTERMEDIATE “TEMPORARY” APPOINTMENTS 


Where employees previously occupying emergency positions were given appoint- 
ments without break in service, classed as temporary by the Civil Service 
Commission, to be followed by permanent appointments upon determination 
as to their qualifications for transfer to the classified civil service, the 
positions to which temporarily appointed are to be classed as “permanent” 
for leave purposes within the meaning of the uniform annual leave regu- 
lations, and the unused leave accrued prior to the “temporary” appointment 
is available for use thereafter unless the “temporary” appointments were 
for definite periods not exceeding six months. 17 Comp. Gen. 830, amplified. 


Acting Comptroller General Elliott to the Secretary of Agriculture, October 6, 
1938: 
Your letter of September 26, 1938, is as follows: 


Reference is made to Decision 17 Comp. Gen. 830 to the effect that leave may 
not be transferred from a permanent position to another permanent position 
when there has been an intervening temporary employment pending probational 
appointment in the new permanent position. In that case apparently it was 
proposed that leave be transferred between positions in different Governmental 
agencies. 

In this Department a situation has developed in which temporary appoint- 
ments without change in position became necessary between indefinite em- 
ployment and permanent employment. For several years lands have been 
purchased for national forests under funds made available pursuant to the 
Emergency Conservation Act of March 81, 1983 (48 Stat. 22) and the Hmer- 
gency Relief Act of April 8, 1935 (49 Stat. 115). To handle this greatly en- 
larged program it was necessary to organize an abstracting force; employment 
of the required personnel was without regard to civil service rules and regula- 
tions, as permitted under those Acts. Subsequent to June 30, 1938, the only 
funds available for purchase of national forest lands are those contained in 
the appropriation for the Forest Service, positions under which are subject 
to civil service. In view of the time required to develop an experienced 
abstracting force, it was in the interests of the Government that as many as 
were needed be retained for continued service, which could be done only 
through transfer to the classified civil service. It was expected that such 
transfer would be accomplished as of July 1, but due to unavoidable delay in 
determination of qualifications this was not possible, and the Civil Service 
Commission authorized temporary appointments as of July 1 to be followed 
by permanent appointments as soon as it could be determined that the qualifi- 
cations in each case were acceptable. Some of these temporary appointments 
have been superseded by permanent appointments, this action being taken in 
each instance as the Commission approves the permanent transfer, while others 
are still pending. 

Briefly, the status of these appointees is that they have occupied the same 
positions for several years in an indefinite status to June 30, 1988, and under 
temporary appointment pending final decision by the Civil Service Commission 
from July 1, 1988, to the date of permanent appointment following approval by 
the Civil Service Commission. There is not the element of changing from one 
position to another but rather occupancy of the same position with the same 
duties throughout the entire period of employment, with a technical temporary 
status pending confirmation of permanent transfer to the classified civil service. 

Because of the status of the work, many of these employees refrained from 
taking leave in the latter part of the fiscal year 1988 with the understanding 
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that leave could be granted after the close of the fiscal year, at which time 
their absence would result in less interference with the work. Subsequent to 
June 30, annual leave was granted in some instances based on unused leave 
accruing prior to that date. It would be extremely unfair to deny the leave 
at this time, considering the fact that in order to further the work on which 
engaged these employees remained on the job during a period when leave might 
have been demanded if required that leave be taken within the period of the 
indefinite employment, which condition could not be foreseen because of the 
contemplated transfer to classified service as of July 1. 

Since there is not involved the transfer from one position to another but 
rather a continuation of the employment that has existed for from two to five 
years in most cases, it is believed in the interest of fairness to consider the 
whole employment as indefinite up to the time of receiving permanent appoint- 
ment. Your early decision in the matter will be appreciated. 


Section 6 of the annual leave regulations, as amended by Executive 
Order No. 7879, dated May 9, 1938, provides as follows: 


An employee transferred or reappointed without break in service from one 
permanent, emergency, or indefinite position to another permanent, emergency, 
or indefinite position within the same or a different governmental agency shall 
at the time of the transfer or reappointment be credited with such accumulated 
and current accrued leave as may be due him, or charged with any unaccrued 
leave which may have been advanced. “Break in service” means separation 
from the service for a period of one or more work days. 


In the decision of April 9, 1938, 17 Comp. Gen, 830, cited by you, 
it was stated: 


While this section of the regulations, unlike other sections, uses the word 
“permanent” as descriptive of “position,” from and to which an employee is 
transferred or reappointed, rather than as descriptive of the “employee”, never- 
theless the permanent or temporary character of a position for leave purposes 
is determined by the term of the appointment of the employee to occupy the 
same, and the term of the appointment determines the status of the employee 
under the definition appearing in the regulations above quoted. See, generally, 
16 Comp. Gen. 264; 16 id. 403. 


The definitions of the terms “permanent” and “temporary” em- 
ployees stated in section 1 of the annual leave regulations are as 
follows: 


(b) “Permanent employees” are those appointed without limitation as to 
length of service or for definite periods in excess of 6 months. 

(c) “Temporary employees” are those appointed for definite periods of time 
not exceeding 6 months. 


It is understood from your letter that the appointments made 
effective July 1, 1938—classed as temporary by the Civil Service 
Commission—were made under section 2, rule VIII, of the Civil 
Service rules pending the filling of the positions permanently, and 
that the tenure of the appointments was indefinite, that is, that they 
were not made for “definite periods of time not exceeding 6 months.” 

If these are the facts, the positions to which these employees were 
appointed effective July 1, 1938, are to be classed as “permanent” for 
leave purposes (16 Comp. Gen, 264, 266), and the unused leave ac- 
crued to them prior to July 1, 1938, is available for use thereafter, 
the transfers being from emergency positions to permanent positions 
without break in service. 
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If the appointments effective July 1, 1938, were for definite periods 
not exceeding six months, no unused leave that had accrued to June 
80, 1938, was available for taking after said date. 17 Comp. Gen. 830. 

The question presented is answered accordingly. 


(A-98273) 


SUBSISTENCE—PER DIEMS—FRACTIONAL DAYS—ABSENCE FROM 
HEADQUARTERS AT EXACTLY §& A. M. 


Absence from headquarters at exactly 8 a. m. is absence after 8 a. m. within 
the meaning of paragraph 51 of the Standardized Government Travel Regu- 
lations providing “That no per diem will be allowed when the departure is 
after 8 a. m., and the return on the same day is prior to 6 p. m., or for 
any absence not exceeding three hours.” 4 Comp. Gen. 331, amplified. 


Acting Comptroller General Elliott to the Attorney General, October 7, 1938: 
The letter of September 15, 1938, by your administrative assistant 
is as follows: 


There is returned herewith preaudit schedule No. P. A. 1068, containing 
voucher of Norman A. Adler, Special Attorney of this Department, for reim- 
bursement of expenses incurred by him on August 22, 1938. 

The General Accounting Office, by its preaudit difference statement dated 
September 12, 1938, has suspended an item of $2.50, representing a fractional 
per diem in lieu of subsistence involving absence from headquarters beginning 
at 8 A. M. and terminating at 12:39 P. M. The question involved is whether 
a departure at 8 A. M. and return at 12:39 P. M. is an absence between the 
hours of 8 A. M. and 6 P. M. The preaudit difference statement cites para- 
— 51 of the Standardized Government Travel Regulations and 4 Comp. 

en. 331. 

The decision of the Comptroller General, 4 Comp. Gen. 331, is apparently 
not applicable inasmuch as that decision is based entirely upon regulations of 
the Bureau of Internal Revenue and prior to the promulgation of the Stand- 
ardized Government Travel Regulations. 

Paragraph 61 of the Standardized Government Travel Regulations is likewise 
not applicable inasmuch as that paragraph specifically states that no per diem 
will be aliowed when the departure is after 8 A. M., et cetera. The numerous 
decisions of the Comptroller General on this subject have stated that a frac- 
tional per diem cannot be allowed for short absences between the hours of 
8 A. M. and 6 P.M. A departure at 8 A. M. is not an absence between 8 A. M. 

The decisions of the Comptroller General consistently use the word “between.” 
In a decision of the Comptroller of the Treasury dated January 14, 1915 
(21 Comp. Dec. 449), it was held that the word “between” when used in 
speaking of the period of time between two certain days excludes the days 
designated as the commencement and termination of such period. This decision 
contains numerous references to decisions of the Courts in support thereof. 
Hxtending that decision to the present case the term “hetween the hours of 
7 ae : 6 P. M.” would exclude the 8 and the 6 and include 8:01 A. M. to 

‘ P, M. 

In the case of the attached voucher the traveller left at 8 A. M. It would 
Seca tee that a fractional per diem in lieu of subsistence is properly 
allowable. 


Paragraph 51 of the Standardized Government Travel Regulations 
provides: 
* * * Provided, That no per diem will be allowed when the departure 


is after 8 a. m., and the return on the same day is prior to 6 p. m., or for 
any absence not exceeding three hours, 
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This provision in the travel regulations was for the purpose of 
carrying into effect the decisions of this office which have consistently 
held that absences of ten hours or less between the hours of 8 a. m. 
and 6 p. m. do not constitute a travel status. The decision in 4 Comp. 
Gen. 331 was not based upon internal revenue regulations but upon 
a line of prior decisions therein cited. Any rules of construction 
with respect to the computation of time in days by excluding the 
first day and including the last day cannot be applied to the compu- 
tation of time between stated hours. “8 a. m.” does not constitute 
any period of time but indicates a mere instant marking the termina- 
tion of the preceding and the beginning of the following hour. Con- 
sequently, the absence of anyone leaving headquarters at exactly 8 
a. m. is necessarily after 8 a.m. Accordingly, the refusal to certify 
for payment that portion of the voucher in favor of Mr. Adler which 
claimed per diem for one-half day for an absence from 8 a. m. to 
12:39 p. m. was correct and upon review must be and is sustained. 

The voucher is returned herewith for payment in accordance with 
its prior certification. 


(A-91705) 


CONTRACTS—INCREASED COSTS—WAGES—BIDDER’S DESIGNATION 
OF SEVERAL CLASSES OF EMPLOYEES INSTEAD OF PREDOMINANT 
OCCUPATIONAL CLASS—SUBSEQUENT SELECTION OF PREDOMI- 
NANT CLASS 


Where coal purchase conditions and contract provided for a percentage contract 
price adjustment in case of wage changes after the opening of bids, based 
on the predominant occupational class of labor receiving the same wage 
rate, specified by the contractor, and the contractor’s bid nevertheless spec- 
ified several classes of employees receiving several different wage rates, 
even to the inclusion, as it were, of all employees connected with the mine 
except supervisory and clerical employees, there is no authority for pay- 
ment of any amount in addition to the contract price, notwithstanding the 
contractor may have increased the wage rates of mine employees, as the 
contract does not authorize the selection of a predominant class after a 
change in wage rates at the mine and an adjustment in price based on 
the percentage increase in the wage rate of the class so selected. 

Acting Comptroller General Elliott to the Vickers Coal Company, October 10, 
1938: 


By letter of August 24, 1938, you requested review of settlement 
of this office dated July 9, 1938, which disallowed your claim for 
$774.89, representing increased labor cost—resulting from increases 
in the wage scales of the mine employees effective April 1, 1937—of 
the production of 4,558.20 tons of coal furnished to the War Depart- 
ment during May and June 1937, under contract No. W-503-qm— 
17085, dated April 23, 1937. 

Under the terms of the contract you agreed to deliver to the Quar- 
termaster, Fort Logan, Colorado, f. 0. b. mine, at a price of $2.695 
per ton, approximately 4,575 tons (2,000 lbs. per ton) of bituminous 
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coal from the Kenneth Mine, located at Rugby, Las Animas County, 
Colorado. The contract further provided that the tonnage price 
therein specified was based upon the wages in effect with mine em- 
ployees on the date of opening the bids, March 19, 1987, and that 
any changes in the said wage scale rates should increase or decrease 
the contract price of coal, as follows: 


In the event of a change in the wage rate for the herein specified predominant 
occupational class of mine employees, approved generally for the mining dis- 
trict in which the mine herein named is located, the contract price shall be 
increased or decreased on any tonnage shipped from the mine after date of 
such increase or decrease in the wage rate, according to whether the wage rate 
is increased or decreased, by an amount which is the product of the f. o. b. 
mine price times 0.6, times the per cent change in the wage rate expressed 
as a decimal (the per cent increase or decrease in the wage rate shall be com- 
puted to the nearest tenth per cent and the increase or decrease in the contract 
price shall be computed to the nearest tenth of a cent). If the change is an 
increase in the wage rate for the stated class of employees, the right is reserved 
to the contracting officer to disallow any increase in the contract price if in his 
opinion the increase in the wage rate as reported by the contractor was not 
approved generally by the operators of mines in the mining district in which 
the mine named is located, and the contracting officer’s decision shall be final 
and conclusive on the parties hereto subject only to appeal, within 60 days, by 
the contractor to the head of the department concerned, whose decision on such 
appeal shall be final and conclusive on the parties hereto. Such determined in- 
crease or decrease in the contract price shall be final and conclusive, and no 
additional claim by the contractor will be considered covering any changes in 
wage rates of other classes of mine labor employed on a per ton, or a monthly, 
or a daily, or an hourly, or any other rate basis, or covering any changes in 
compensation insurance or in any other labor factor or factors entering into the 
cost of producing coal at the mine named. 

In event of a change in the wage rate for the specified predominant occupa- 
tional class of mine employees there shall be furnished to the contracting officer, 
within 60 days from the date of the change in the wage rate, authenticated 
copies of the new wage scale and of the wage scale which was in effect on the 
date of opening of bids. 


The special purchase conditions under which your bid was sub- 
mitted, provided : 


a. The referred to method provides for an adjustment of the contract price 
for a change in wage rates with mine employees; it is based on the following 
requirements and conditions: 

“(1) The bidder must specify on the appropriate bidding form that par- 
ticular occupational class of mine employees receiving the same wage rate that 
has a predominant effect on the cost of producing coal at the mine named by 
him; i. e., that particular occupational class of employees receiving the same 
wage rate to which on the payroll a predominant amount of money is regularly 
paid for producing coal. The class selected shall not be for supervisory or 
clerical employees. 

“(2) The predominant wage rate class of employees so specified must be 
described in such a manner that it may be clearly identified in the wage agree- 
ment between the operator of the mine and the mine employees in effect on 
the date of opening of bids.” 


In submitting your bid, instead of complying with the plain terms 


of the above quoted conditions you inserted in the place for indicat- 
ing the predominant occupational class of mine employees for use in 


calculating a change in the contract price due to a change in the 
wage rate therefor: “Mining & Yardage rates, all day labor not 
classified as Supervisory or clerical.” 
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It appears that there was an increase in the wage scale of mine 
employees effective on April 1, 1937; that after such increase you de- 
livered 4,558.20 tons (2,000 Ibs. each) of coal under the contract; 
and that you have been paid therefor the stipulated tonnage con- 
tract price of $2.695, less specified discount for prompt payments. 
Your claim for $774.89 as increased labor production cost is at the 
rate of 17 cents per ton for said tonnage of coal based on an increase 
of 9 cents per ton, or 10.7%, in the wages of some class or classes of 
mine employees, no one predominant occupational class of mine em- 
ployees receiving the same wage rate having been designated in your 
bid. 

The settlement of this office dated July 9, 1938, disallowed your 
claim for the reason that in filing your bid you failed to specify 
the predominant occupational class of mine employees as required, 
but, on the contrary, listed numerous classes of mine employees. 

It appears from the record that after the contract was executed 
the contracting officer—by letters dated April 27 and June 24, 1937— 
advised you that the information furnished with your bid relative to 
the predominant occupational class of mine employees did not afford 
any basis for calculating the increased costs due to wage rate in- 
creases effective April 1, 1937, and that, thereafter, there was sub- 
mitted the affidavit of F. R. Wood, president of your coal company, 
sworn to July 7, 1937, in which it is stated that “the predominant 
occupational class of employees at our Kenneth Mine (over 50% of 
the men working) at the time of the opening of the bid and during 
the period of shipments on the contract was pick mining.” 

The contract authorizes an increase in the price of coal furnished 
thereunder only on the basis of an increase in the wage rate of a 
predominant occupational class previously specified in the bid. You 
failed to specify in the bid the particular predominant class, and, 
accordingly, even if it could be established that “pick mining” is a 
proper designation of an occupational class of mine employees re- 
ceiving the same rate of pay, an adjustment of the contract price 
would not be authorized on the basis of the increase in the wages of 
that class because such class was not designated as the predominant 
occupational class until after the change in the wage rates at the 
mine. Manifestly the contract does not, and was not intended to, 
permit the contractor to wait until there had been an increase in 
mine wages before making his selection as to the predominant class 
and then to claim an increase in the tonnage price based on the 
percentage increase in the wage rate of the class so selected. 

The special purchase conditions, quoted above, specifically made 
it a condition precedent to an adjustment of the contract price that 
the bidder specify in the bid, in such manner that it might be clearly 
identified in the wage agreement, “that particular occupational class 
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of mine employees receiving the same wage rate that has a pre- 
dominant effect on the cost of producing” the coal to be furnished. 
You failed to specify such a predominant class but instead named 
several classes of employees receiving several different wage rates— 
in fact, it appears that you made the designation in such terms as 
to include all employees connected with the mine except supervisory 
and clerical employees. The contract makes no provision for an 
adjustment of the price stipulated therein under such circumstances, 
and, accordingly, this office is not authorized to make any allowance 
based on such an adjustment. In this connection see 17 Comp. Gen. 
621; id. 744; id. 917; id. 929; and id. 951. 

The settlement disallowing your claim must be and is sustained. 


(A-97400) 


POST OFFICE DEPARTMENT—INSURED MAILS—IMPROPER DELIVER- 
IES—INDEMNITY PAYMENTS AND CARRIER’S LIABILITY 


Where an insured parcel addressed to the addressee at a fraternity house 
address was delivered by the regular carrier to a member of the fraternity 
who was not authorized in writing by .the fraternity to receive insured 
mail addressed to its members, or otherwise within the permissible delivery 
provisions of the applicable sections of the Postal Laws and Regulations, 
1932, payment of indemnity because of the loss of the parcel is authorized, 
but there would appear to be for administrative consideration the matter 
of collecting the amount of the indemnity from the carrier responsible for 
the loss. 


Acting Comptroller General Elliott to the Postmaster General, October 10, 1938: 

Your letter of August 13, 1938, requests review of the action of 
the Post Office Department Division of this office in disallowing the 
claim of St. Marys Sewer Pipe Company for $25 as reimbursement 
for loss of an insured parcel No. 1536 mailed November 19. 1937, 
from St. Marys, Pennsylvania, to J. Hylan Lewis, 228 South 39th 
Street, Philadelphia, Pennsylvania. 

You state, in part, as follows: 


The evidence shows that the parcel was delivered to Harold M. Summers, who 
was a member of the fraternity house located at the address borne by the 
parcel; that, although the addressee was a member of the fraternity, he did 
not reside at the fraternity house but did reside at the Veterinary Hospital 
of the University of Pennsylvania, and that the addressee had not authorized 
the postmaster or carrier to deliver his mail to the person to whom the parcel 
was delivered. 

This claim was approved by this Office in favor of the sender in the sum of 
$25, the limit fixed by law for the fee of 10 cents paid on the parcel at the 
time of mailing. The item is entered on the journal of June 17, 1938, but was 
eliminated. * * * 


° ° * . 7 * . 


Section 1323, paragraph 1 (d), of the Postal Laws and Regulations, which 
also governs the delivery of insured and C. O. D. mail, provides that the de 
livery of registered mail may be made to any responsible person to whom the 
ordinary mail of the addressee is customarily delivered. In addressing the 
parcel in question, the sender did not do anything which justified the post- 





324 DECISIONS OF THE COMPTROLLER GENERAL 


master in delivering it to any person other than the addressee or to a re- 
sponsible person to whom his ordinary mail had been customarily delivered or 
anything which excused the postmaster from performance of duty in requiring 
complete identification. In this connection your attention is invited to the 
decision of the Comptroller of the Treasury dated April 16, 1910, initials CCM 
7 D, and to decision A~70461 of the Comptroller General dated June 30, 1936. 

The section referred to does not provide that the mail may be delivered to any 
responsible person at the address shown thereon, and, in its instructions to 
postmasters, the Department has consistently held that the words used shall not 
be so interpreted. In the delivery of registered, insured, or C. O. D. mail the 
address is not the controlling factor but is observed merely for the purposes of 
certain identification and the expedition of delivery. The name itself must 
control. It is the index of the senders intention. 


* * * * * * » 


Upon reconsideration of the facts, I think you will readily agree that the 
present case differs essentially from the case cited in your Statement of Differ- 
ences dated June 21, 1938, in that the parcel referred to in decision A—-70441 of 
the Acting Comptroller General was delivered to the person authorized to receive 
mail addressed in care of the Y. M. C. A. Hotel, whereas the parcel in question 
was neither addressed in care of the fraternity house nor delivered to a person 
authorized by the management of the fraternity house to receive mail for the 
institution. It was merely delivered to one of the members of the institution. 


With further reference to the facts involved, the investigation made 
of the case by a post office inspector and the report made thereon 
March 31, 1938, establish that the insured parcel, containing one 
Hamilton watch valued at $50 and one chain valued at $5, was mailed 
by J. A. Williams, Vice President and General Manager of the St. 
Marys Sewer Pipe Company, to J. Hylan Lewis, his nephew whom he 
was assisting financially, and whom he believed was living at the 
fraternity house; that Lewis had not notified his uncle of his change 
in residence plans from the fraternity house to the Veterinary Hos- 
pital, since he did not expect to receive any mail from him; that 
said insured package, addressed to Lewis at the fraternity house 
address, was delivered by the regular carrier to Harold M. Summers, a 
member of the fraternity. The carrier states with respect to said 
delivery : 


* * * Lewis never authorized me to deliver his mail to Summers, or any- 
one else. I had no written authorization to deliver mail for members of this 
fraternity to any particular person, but I had a verbal agreement with certain 
members to deliver their mail to any member of the fraternity. At the time I 
made this delivery, I felt as though I was making a proper delivery, as I 
have been making similar deliveries for the past fourteen years. I understand 
that after I delivered this parcel to Summers, it lay on a table with other mail 
for two or three days at the fraternity house. * 


The inspector reports with respect to an interview had with Harold 
M. Summers March 12, 1938, that— 


* * * the letter carrier came to the fraternity house and told him that 
he had a parcel for J. Hylan Lewis; that he told the carrier that Lewis was not 
at the house, but that he was a member of the fraternity; that he also told 
the carrier that he was a member of the fraternity; that the carrier then 
gave him the parcel addressed to Lewis and that he, Summers, signed his own 
name on the receipt; that he then placed the parcel on a table on a stairway 
leading to the second floor of the house; that he saw the parcel there for several 
days after he had signed for it; that sometime after returning from the Thanks- 
giving vacation he learned that Lewis had not received the parcel; that he does 
not know what became of the parcel and has no idea who may have taken it 
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from the table; * * * Lewis had never authorized him to sign for his mail, 
and so far as he knows the fraternity never notified the postmaster that he had 
been designated to act as the authorized agent to receive mail addressed to 
members of the fraternity. * * * 


Said report further states: 


While J. Hylan Lewis, addressee of the parcel in question, is a member of the 
fraternity known as Omega Tau Sigma, 228 8S. 39th Street, this city, he does 
not reside at this address. He is a student in the Veterinary Hospital of the 
University of Pennsylvania and resides at the Hospital. Investigation has 
disclosed that he was not in Philadelphia between November 19 and 27, 1937, 
due to illness of his father who resides at Clearfield, Pa., and to the Thanks- 
giving vacation period. * * 


* * * Bg * * * 


Harold M. Summers, who signed for the parcel appears to be an honest boy 
and it is not believed that he purloined the parcel and its contents. It is my 
opinion, however, that he cannot be considered a “responsible person” within 
the meaning of the regulations which provide that insured mail may be de- 
livered to the addressee or other responsible person who customarily receives 
the addressee’s ordinary mail. Summers did not customarily receive the 
addressee’s ordinary mail in the manner contemplated by the regulations. Most 
of the addressee’s mail was addressed to him at the Veterinary Hospital. The 
carrier did not know the addressee and did not know that he was a member of 
the fraternity until he was told by Summers. 


* * * > aa * * 


It is my opinion that wrong delivery occurred in this instance. Section 1385, 
paragraph 10, of the Postal Laws and Regulations provides that insured and 
collect-on-delivery mail, the delivery of which has not been restricted by the 
sender or the addressee, addressed to a guest at a hotel, apartment house, or 
the like, may be delivered without written order from the addressee to the 
proprietor, manager, or a representative authorized in writing by the hotel or 
house to receive the mail, even though not addressed in his‘care or in care of 
the hotel or house. The person who received the mail referred to in this case 
was not authorized in writing by anyone to receive such mail. 


Paragraph 10, section 1385, Postal Laws and Regulations, 1932, 
provides : 


Delivery of insured and collect-on-delivery mail shall be made in accord- 
ance with the regulations governing the delivery of registered mail (see secs. 
1321 to 1326 and sec. 1360), except that under such instructions as may be pro- 
mulgated by the Third Assistant Postmaster General insured and collect-on-de- 
livery mail, the delivery of which has not been restricted by the sender or 
addressee, addressed to a guest at a hotel, occupant of an apartment house, or the 
like, may be delivered without a written order from the sender or addressee to 
the proprietor, or manager or a representative authorized in writing by the hotel 


or house to receive the mail, even though not addressed in his care or in care 
of the hotel or house. 


Section 1323 provides: 


Registered mail the delivery of which has not been restricted by the sender 
or addressee may be delivered— 

(a) To the addressee. 

(b) To a person authorized by the addressee in writing to receive it. 

(c) To such person other than the addressee as the sender, after. inailing, 
directs in a written order verified by the mailing postmaster. 

(ad) To any responsible person (see subpars. (e) and (f)) to Peete the ad- 
dressee’s ordinary mail is customarily delivered, including the authorized repre- 
sentative of a ce fraternity house, or similar institution of good 
standing. * * 

(e) In the oe of knowledge to the contrary, the following should be 
regarded as responsible persons within the meaning of paragraph 1 (d) of this 
section: Adult members of the addressee’s family; * * * the proprietor 
or manager of a private lodging house in which he resides. * * * 

* 7 . 7 
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3. Unless the postmaster or carrier knows that the addressee is located at 
the address borne by a registered article, the cerrect address shall be ascertained, 
if practicable, to permit proper delivery or forwarding to a new address. 

* * *” * * of * 


13. No exception shall be made to the rules herein prescribed governing the 
delivery of registered mail because of relationship of any nature between the 
addressee and any person claiming the mail. 


* ~ * eg * + * 
15. Postmasters shall exercise discretion in the delivery of registered mail. 


If there is reason to believe that the person or institution to whom delivery of 
registered mail may be authorized is not such a responsible person or institu- 
tion as would care for and properly dispose of it, delivery should not be made 
except to the addressee or person in whose care it is addressed, or to a repre- 
sentative of the addressee or person in whose care it is addressed authorized 
in writing to receive it, or in compliance with a written order from the sender 
verified by the postmaster at the office of mailing. 

The evidence of record establishes that the party to whom the 
package here involved was delivered was not at the date of such de- 
livery authorized in writing by the fraternity to receive insured and 
collect-on-delivery mail addressed to members of said fraternity. 
Accordingly, the delivery as made does not fall within the exception 
contained in paragraph 10, section 1385, Postal Laws and Regula- 
tions, 1932, supra. It is, therefore, necessary to determine whether 
said delivery was accomplished in accordance with sections 1321 to 
1326 and section 1360, which govern the delivery of registered mail 
and which are made applicable to insured and collect-on-delivery mail 
by said paragraph 10 of section 1385, supra. 

Of the cited sections governing delivery of registered mail, section 
1323 (d), supra, outlines the permissible conditions of delivery most 
nearly applicable to a delivery made under the facts here obtaining. 
This section admits of delivery to any “responsible” person “to whom 
the addressee’s ordinary mail is customarily delivered.” However, 
the facts in the instant case show that the addressee’s ordinary mail 
was not received by the party to whom delivery was made. This 
conclusion is supported by the finding of fact made by the postal 
inspector that, “Summers did not customarily receive the addressee’s 
ordinary mail in the manner contemplated by the regulations. Most 
of the addressee’s mail was addressed to him at the Veterinary Hos- 
pital.” It is readily apparent, therefore, that the delivery as made 
did not constitute a delivery as permitted under said section 1323 (d). 
Under paragraph 13 of said section no exception as result of “relation- 
ship of any nature” was permitted to the rules therein prescribed. 
Furthermore, paragraph 15 of said section requires of the postmaster 
that where there exists any room for doubt that the person to whom 
delivery is contemplated is not such a responsible person “as would 
care for and properly dispose of it,” delivery is forbidden, except to 
the addressee, to the person in whose care it is addressed, or, to a 
representative authorized in writing by either the addressee or the 
care, or, pursuant to a verified written order from the sender. Ob- 
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viously, a delivery of the insured package to a person whom the car- 
rier had every reason to know would forthwith deposit it on a table, 
readily accessible to all who entered the fraternity house, where it 
would remain until such time as the addressee might happen along to 
find it, was a clear violation of the instructions contained in the 
aforementioned section. 

Accordingly, since the evidence establishes that the delivery was 
not made in accordance with the requirements of the applicable regu- 
lations, you are advised that instructions have been issued this date 
for payment of the idemnity in the sum of $25 as administratively 
proposed. There would seem to be for administrative consideration, 
however, the matter of collecting the amount of indemnity from the 
carrier responsible for the loss, pursuant to section 816, Postal Laws 
and Regulations, 1932. 


(A-97178) 


MEDICAL TREATMENT—PUBLIC OR PRIVATE—INJURY WHILE PER- 
FORMING UNAUTHORIZED OFFICIAL DUTY 

An enrollee of the Civilian Conservation Corps injured while driving a truck in 
the performance of a required official duty, although substituting for the 
regular assigned driver, without proper authority, on the particular duty 
from which previously he had been removed for cause, is entitled, under the 
applicable regulations, to the same benefits in the way of medical treat- 
ment and hospitalization—public and private—that would be provided in the 
same circumstances for the assigned driver of the truck, the injury not 
having occurred during or because of the actual period of absence without 
leave involved but while in the performance of official duties. 


Decision by Acting Comptroller General Elliott, October 11, 1938: 

There are for consideration the claims by the institution and per- 
sons named below for the payment of amounts as shown for service 
rendered Edward Davis, enrollee of the Civilian Conservation Corps 
in November 1937, for injuries suffered in an accident while driving a 
Government-owned truck described as a Bureau of Agricultural 
Engineering 1935 Chevrolet pick-up truck during the night Novem- 
ber 2-3, 1937: 


Methodist Hospital, Fort Wayne, Ind. (No. 0748858) November 3 to 15, 
1937 


$92, 67 
©. B. Parker, M. D., Fort Wayne, Ind. (No, 0748859) November 3 to 6, 
1937 


51. 00 
Verna Reed, R. N., Bourbon, Ind. (No. 0748860) November 3 to 6, 1987____ 20.00 


Thelma Noble, R.N., Fort Wayne, Ind. (No. 0748861) November 3 to 7, 


1937 20. 00 
Thelma Koontz, R. N., Fort Wayne, Ind. (No. 0748862) November 4 to 7, 
7 


It appears from the papers submitted that Davis was an authorized 
driver and had formerly been assigned to drive the truck on the night 
shift but because it had been reported that Davis had been seen riding 


with a girl in the B. A. E. truck, he had been placed on the day shift 
161412—39 23 
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and an enrollee, Bredemeyer, had been assigned to drive the truck on 
the night shift. The truck and driver were required to leave the 
camp on an official trip at 9 p.m. November 2, 1937, to the Frey Ditch 
project for the purpose of returning to the camp the night crew, 
consisting of another C. C. C. enrollee as oiler and a civilian employee 
as dragline operator on the Frey Ditch Drainage Enterprise. The 
distance from the camp, Camp D-2, Ft. Wayne, Ind., to the Frey 
Ditch project is stated as 27 miles. On the afternoon of November 2, 
1937, Bredemeyer, the assigned driver on the night shift, had the 
truck gassed for the night run to Frey Ditch and thereafter at about 
7 p. m., at the request of Davis, turned over the keys of the truck to 
Davis, he (Davis) offering to make the run to Frey Ditch and return 
for the assigned driver. It appears he left the camp with the truck 
at about 7 p.m., called on a young lady in Ft. Wayne, and at about 
9 p.m. proceeded to the Frey Ditch. In returning to the camp with 
the enrollee and the civilian employee from Frey Ditch, at a Penn- 
sylvania Railroad unattended crossing at Wallen, Ind., at about 
12.08 a.m., C. S. T., November 3, 1937, and while driving at an un- 
determined speed, the truck struck the eighth car from the engine 
of a freight train moving over the crossing to a switch. The occu- 
pants other than Davis were killed, one instantly and the other dying 
a few hours thereafter. Davis’ injuries consisted of, among others, a 
depressed fracture of the right frontal bone of the skull (outer plate 
only), fracture of both femurs about four inches above the knee, and 
fracture of the right wrist. There were no eyewitnesses to the ac- 
cident but it was discovered almost immediately after its occurence 
by the train crew of a passenger train which had stopped near the 
crossing to await the clearing of the track by the freight train which 
was taking the siding. Davis and the other injured person were taken 
to the Methodist Hospital at Ft. Wayne, Ind., where subsequently 
the other person died. On November 15, 1937, Davis was transferred 
to the Station Hospital, Fort Benjamin Harrison, Ind., for fur- 
ther treatment. A board of two officers was appointed to investigate 
the accident and reported their findings as follows: 

After careful consideration of all the evidence in the case, the board finds: 

1. That Enrollee Edward Davis, CC5—156920, CCC Co. 1590, Camp D-2, 
Fort Wayne, Ind., departed from CCC Camp D-2, shortly after 7:00 PM., Nov. 2, 
1937, without authorization to do so, driving a B. A. E. pickup without authori- 
zation; that the unauthorized absence terminated at time of injury, Nov. 3, 
1937, at 12:10 AM. 

2. That Bnrollee Davis was injured at 12:10 AM. Nov. 3, 1937, at Wallen, 
Ind., as he collided with a freight train of the Pennsylvania Railroad Co., that 
Enr. Davis was driving a B. A. E. pickup at the time of accident, en route 
with dragline oiler from Frey Ditch, a regular CCC work project, to CCC 
Camp D-2, Ft. Wayne, Ind. 

3. That there was no indication of the use of intoxicating beverages on the 
part of the injured enrollee noted after the accident. 

4. That the injuries to Enrollee Edward Davis, CC5—156920, did not occur in 


the performance of duty, and was the result of the injured enrollee’s own mis- 
conduct. 
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The case appears to have been considered by the administrative 
department on the theory that the injury occurred while Davis was 
absent without leave. 

Changes No. 75, C. C. C. Regulations dated August 24, 1937, pro- 
vide: 

Private medical attendance and private hospitalization of a member of the 
Civilian Conservation Corps sick or injured while on leave are not chargeable 
to public funds. Enrollees on a leave status may be hospitalized at Govern- 
ment hospitals and given medical trextment by Government medical officers, 
the cost of such hospitalization or medical treatment to be borne by Civilian 
Conservation Corps funds. 

In a case in which the enrollee is in fact absent without leave when 
the injury occurs, the effect of the regulations, of course, cannot be 
evaded by an administrative finding to the effect that the absence 
without leave terminated at the moment of the injury so as to entitle 
him to private medical treatment at the expense of the Government. 
Treatment of a Civilian Conservation Corps enrollee at public ex- 
pense by private physicians and in private hospitals for an injury 
suffered while absent on leave, either permissive or without per- 
mission, is not authorized under the regulations. The language of 
the regulations shows clearly the purpose to deny treatment at. the 
expense of the Government in private hospitals or by private physi- 
cians for injury or illness developing or occurring while absent on 
leave and that purpose and the precise language cannot be evaded 
by a finding that absence terminated with the occurrence of the 
injury or the development of illness. 

But in the present case Davis was actually in the performance of 
a required official duty at the time of the accident. It is true he was 
substituting for the assigned driver without authority from the 
Commanding Officer or other proper authority, and being in the per- 
formance of official duty away from the camp technically he, per- 
sonally, was absent from the camp without authority and, therefore, 
subject to such disciplinary action as is appropriate for that offense. 
Also, it appears that he was actually absent without leave from about 
7 p.m. to 9 p.m. But he was injured not during or because of the 
two hour period of absence without leave, but while in the perform- 
ance of official duties—not required of him, it is true—as a substitute 
for the assigned driver; and while in the status of an enrollee and so 
performing official duties he was entitled to the same benefits in the 
way of medical treatment and hospitalization that would be provided 
in the same circumstances for the assigned driver of the truck, the 
quoted regulations not providing otherwise. For these reasons and 
not for the reasons advanced in the papers accompanying the claims, 
the claims, to the extent otherwise proper, will be allowed. 
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(A-98157), (A-96059) 


CONTRACTS—BIDDER AND SURETY’S QUALIFICATIONS—PRIOR CON- 
TRACT DEFAULT AND INDEBTEDNESS—EFFECT ON NEW CONTRACT 
AWARD AND PROGRESS PAYMENTS 


Award may be made to the low bidder on public building construction work 
notwithstanding a possible Government indebtedness of the bidder and 
the proposed sureties under another and prior contract award, if the 
financial resources, ete., of the contractor and proposed sureties are 
found sufficient under the circumstances, but the bidder cannot be re- 
quired, without his consent, to furnish sureties on his payment and per- 
formance bonds other than as specified in his bid, nor may progress pay- 
ments be made to the contractor under the new contract award after 
there has been found, and before there has been liquidated, the Govern- 
ment debt arising out of the prior contract default. 


Acting Comptroller General Elliott to the Secretary of the Treasury, October 
12, 1938: 


There was received your letter of September 22, 1938, as follows: 


On September 13, 1938, bids were opened for the construction of the Green- 
ville, Michigan, Post Office, and that of Henry Dattner, 1515 Barlum Tower, 
Detroit, Michigan, in the amount of $52,000, was the low bid. The second 
bid, in the amount of $54,787, was by Carl Westberg & Co., Inc., 6234 S. 
Oakley Avenue, Chicago, Illinois, and ten other bids were received. 

The acceptability of Dattner’s bid turns upon facts previously reported to you 
by Department letters of August 5 and September 10, 1938, your tile: A—96059, 
concerning a low bid submitted by him for construction of the Post Office and 
Court House at St. Joseph, Missouri, and also a claim of the United States 
against him in the amount of $152,799 for excess cost resulting from his de- 
fault under contract Tipw-4762, awarded June 29, 1936, for the extension and 
remodeling of the Post Office and Court House at Indianapolis, Indiana. The 
last mentioned letter submitted this claim to your office for settlement. 

The situation presented here is quite similar to that involved in the St. 
Joseph, Missouri, case as Dattner has stated in the “Statement of Facts” accom- 
panying his bid, as to the sureties to be furnished for the performance and 

ayment bonds under the contract: “Personal sureties only, the same as used 
on Erie, Pa. Court House.” The bid bond is executed by Clarence E. 
Léhr and F. P. Sadowski, and presumably these individuals are the intended 
sureties, as they were for the Erie contract, No. Tipb—2559, dated July 31, 1£37. 
There is no indication that Dattner expects to furnish additional security in 
the form of Government bonds, except for the ‘possibility that the reference 
to the Erie contract was so intended. As you were advised by the above men- 
tioned letter of August 5th, Lehr and Sadowski are not regarded as acceptable 
sureties on further bonds until the matter of their liability under the $28,000 
bid bond in the Indianapolis case is disposed of. 

A further difficulty is occasioned by the possibility that your office would 
require the withholding of all amounts becoming due under the contract, if 
awarded, until it is determined whether they should be applied in partial satis- 
faction of the Government’s claim in the Indianapolis case, upon settlement 
thereof. In this connection, the Department’s above mentioned reports of 
August 5 and September 10, 1938, were inaccurate in stating that Government 
bonds of a current approximate value of $101,666.83 are now held as additional 
security for the performance and payment bonds for Dattner’s recent contracts. 
This sum includes $30,000 of the retained percentages under the Erie contract, 
which, under Article 16 (d) thereof, at page 8, are to be withheld by the 
Government for a period of one year from the date of final settlement, or 
until the disposition of any suit brought within that period under the Miller 
Act, 49 Stat. 798, U. S. ©. Title 40, Sec. 270 b. The assets in the hands of 
the Government for collection of the claim thus consist of Government bonds 
of an approximate value of $71,666.83, the $28,000 bid bond, and the retained 
percentages under the Erie contract, at present aggregating $36,450; and the 
total falls short of the amount needed, even assuming the collectibility of the 
bid bond and the full availability of the Government bonds and retained per- 
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centages upon the expiration of suretyship obligations for which they are 
pledged. 

The Department’s views with respect to the consequences of withholding 
progress payments under construction contracts are contained in letters dated 
May 9 and 28, 1938, set forth in your decisions of May 23 and June 6, 1938, 
A-92202, relative to the contract for construction of the Metal Depository 
Building at West Point, New York. The present case is distinguishable only in 
that the contract, if awarded, will have been made with knowledge of an 
antecedent claim. It would seem that a contract by which the Government 
promises to make partial payments should not be awardad if the payments are 
to be withheld, or, if the contract is awarded, that the promised payments 
should be made. 

Under the circumstances, the Department would appreciate an early decision 
on the following questions: 

1. May Dattner’s bid in this case be accepted with the understanding that 
your office will not require the withholding of any payments under the contract 
for the collection of the Government’s claim in the Indianapolis case? 

2. lf your answer to the first question is in the affirmative, may the Depart- 
ment require Dattner to furnish adequate assurances, prior to award, that 
performance and payment bonds with satisfactory surety or sureties will be 
furnished for the contract, without resort either to Lehr and Sadowski or to 
the Government bonds now held by the Department? Involved in this question 
is the subsidiary one, whether Dattner’s bid in this case is qualified by the 
above-quoted statement as to the sureties which he will furnish. 

8. In the event that your answer to the first question is in the negative, or 
in the event that Dattner should fail or refuse to furnish assurances of the 
nature indicated in the second question, may the Department properly find in 
view of the circumstances that he is not financially qualified to undertake the 
contract, and thereupon make award to the second bidder? 

The time for action on the bids will expire. October 28th, and the Department 
will appreciate a decision sufficiently in advance of that date to permit any 
necessary administrative action. 

There are enclosed for consideration a copy of the advertised specification, 
an abstract of the bids, and photostatic copies of the bid, bid bond, and 
Statement of Facts submitted by Dattner. 


In instant matter you question the responsibility of Henry Dattner, 
whose bid of $52,000 is the lowest bid received for the construction 
of the United States post office building at Greenville, Michigan. 
Under existing statutes contractors for public buildings or works 
are required to give performance and payment bonds with good and 
sufficient sureties not only to protect the United States but to pay for 
labor and material entering into the work. One of the purposes of 
these bonds is to supply some assurance that the contractor possesses, 
or is in a position to secure, both the means and the talent to carry 
out his undertaking. However, it would not be proper or in the 
interests of the United States to make an award of a contract to a 
bidder lacking the essential qualifications and the means of fairly 
and successfully performing its obligations under a contract for the 
construction of a public building of any considerable magnitude. 
See 8 Comp. Gen. 252; 14 éd, 78. 

In instant matter the sureties on the bid bond of Henry Dattner, 
the low bidder, are Clarence E. Lehr and F. P. Sadowski, who ap- 
pear to have heretofore been sureties on many bid and performance 
bonds of said Henry Dattner in connection with prior Government 
building contracts, as shown in your above-quoted letters. By let- 
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ter of September 10, 1938, swpra, there was administratively reported 
an indebtedness of $152,799 to be charged against the low bidder, 
Henry Dattner, and the sureties on his bid bond, resulting from his 
default under Treasury Department contract No. Tlpw-4762, awarded 
to him on June 29, 1936, for the extension and remodeling of the 
United States post office and courthouse building at Indianapolis, 
Indiana, necessitating the subsequent reletting of the contract for 
the work to the Great Lakes Construction Company at an increased 

' - : : : ; ; : 
price of $152,799 in excess of the defaulting bidder’s submitted price 
therefor. The bid bond of said defaulting contractor for remodeling 
the Indianapolis post office and courthouse building was dated Feb- 
ruary 14, 1936, and provided that Henry Dattner, as principal, and 
Clarence E. Lehr and F. P. Sadowski, as sureties, were bound to the 
United States in the penal sum of $28,000 under conditions therein 
stated as follows: 

Now, therefore, if the principal shall not withdraw said bid within the 
period specified therein after the opening of the same, or, if no period be 
specified, within sixty (60) days after said opening, and shall within the pe- 
riod specified therefor, or if no period be specified, within ten (10) days after 
the prescribed forms are presented to him for signature, enter into a written 
contract with the Government, in accordance with the bid as accepted, and give 
bond with good and sufficient surety or sureties, as may be required, for the 
faithful performance and proper fulfillment of such contract, or in the event 
of the withdrawal of said bid within the period specified, or the failure to enter 
into such contract and give such bond within the time specified, if the principal 
shall pay the Government the difference between the amount specified in said 
bid and the amount for which the Government may procure the required work 
and/or supplies, if the latter amount be in excess of the former, then the above 
obligation shall be void and of no effect, otherwise to remain in full force and 
virtue. 

It appears, however, that Henry Dattner and the sureties on his 
bid bond have denied liability for any part of the reported indebted- 
ness of $152,799, inasmuch as the contracting officer by letter of 
August 25, 1936, withdrew the prior acceptance of Mr. Dattner’s bid 
on the Indianapolis, Indiana, Federal building project and cancelled 
such acceptance. Such disputed claim now is pending in this office for 
consideration and settlement in due course. If it should be deter- 
mined, however, by proper settlement or decision of this office that the 
defaulting bidder is liable for any part of such reparted $152,799 in- 
debtedness, it would seem that there can be no question either of the 
authority or the duty of this office to collect such damages found to 
have resulted from the defaulting contractor’s breach from amounts 
otherwise due the defaulting contractor under other Government con- 
tracts. See Keith v. United States, 72 Ct. Cls. 236-244; American 
Sanitary Rug Manufacturing Co. v. United States, 84 id. 817. 

In connection with this matter it is noted that subsequent to your 
report of August 5, 1938, swpra, relative to the liability of said Henry 
Dattner and his bid bond sureties for the $152,799 indebtedness re- 
ported as resulting from his failure to furnish satisfactory perform- 
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ance bond for the Federal building at Indianapolis, Indiana, as re- 
quired by his bid bond, said defaulting bidder was invited to submit 
a bid in instant matter for construction of the Federal post office 
building at Greenville, Michigan. Having submitted his bid with 
accompanying bid bond, in accordance with the invitation therefor, 
same is for administrative consideration with the other submitted bids 
for the project. In awarding the contract for such work, however, 
there may be taken into consideration the financial resources of the 
contractor sufficient to enable him to finance such part of the work 
as is not financed by the United States, and the financial resources 
and real estate holdings of the contractor and his proposed sureties 
on the performance bond. 

Until such time, of course, as by proper settlement or decision of 
this office in the matter the liability of said defaulting bidder and 
his bid bond sureties on the Indianapolis, Indiana, project has been 
determined, this office will not object to the making by your depart- 
ment of otherwise proper progress payments under a contract awarded 
herein to the low bidder, if same be so awarded. 

Accordingly, you are advised specifically on the three questions 
submitted in your letter of September 22, 1938, as follows: 

1. The bid may be accepted if otherwise correct but not with the 
understanding suggested. 

2. If Dattner’s bid is accepted, the acceptance must be in accordance 
with the terms thereof and Dattner cannot be required to furnish 
sureties on his payment and performance bonds contrary to any 
sureties he may have specified in his bid that he will furnish. 

3. In view of the answer to the first two questions, an answer to 
the third question is not required except to say that the United States 
is not required to accept any bid when the sureties offered on the per- 
formance and payment bonds are not satisfactory to the Government 
and the bidder declines—before acceptance—to agree to furnish satis- 
factory sureties. 


(A-98334) 


COMPENSATORY TIME FOR OVERTIME ON SATURDAYS—NONEFFECT 
OF ANNUAL LEAVE ACT OF MARCH 14, 1936, AND RATE AT WHICH 
TO BE GRANTED 


The Annual Leave Act of March 14, 1936, 49 Stat. 1161, providing for the admin- 
istrative issuance of general public regulations setting forth the hours of 
duty per day and per week for each group of employees does not nullify 
that portion of the Saturday half holiday law of March 3, 1931, 46 Stat. 1482, 
providing for compensatory time for work required in excess of four hours 
on a Saturday, but such compensatory time may not be granted “at the 
rate of one whole day at the time.” 
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Acting Comptroller General Elliott to the Administrator, Civil Aeronautics 
Authority, October 13, 1938: 


Your letter of October 3, 1938, is as follows: 


The Act, approved March 3, 1981 (46 Stat. 1482), granting Saturday half 
holiday for certain Government employees provides: 

“That in all cases where for special public reasons, to be determined by the 
head of the Department or Hstablishment having supervision or control of such 
employees, the services of such employees cannot be spared, such employees sball 
be entitled to an equal shortening of the workday on some other day: * * 

Decision of the Comptroller General (10-C.G.-400) holds that: 

“While the compensatory time for each Saturday on which work is performed 
in excess of four hours is cumulative in the sense that the employee's right thereto 
is not lost when for public reasons it cannot be granted before the employee is 
required to work more than four hours on a subsequent Saturday, there appears 
nothing in the statute—which was enacted primarily for the benefit of em- 
ployees—to grant an administrative office such broad discretionary powers with 
respect to the granting of compensatory time as to dissipate the half holiday by 
dividing the period equal to the overtime work performed on any Saturday and 
requiring the employee to take off a portion thereof in one or two hour periods 
on two or more subsequent days, nor to require that the Saturday overtime 
be accumulated until it amounts to several days and then all be granted at one 
time, which would be tantamount to increasing annual leave instead of shortening 
work days. Such a procedure would defeat the purpose of the law.” 

The necessities of the service require that at airways communication stations, 
one or more men be on duty at all times and watch lists are so arranged that an 
employee who is required to be on duty eight hours on Saturday of one week 
if off duty one-half day during the succeeding week. It is more convenient to 
arrange these watch lists so as to permit time off for Saturday afternoon on the 
basis of a one-day unit, but the watch lists have been based on the one-half day 
liberty per week in pursuance of the decision mentioned above. 

The Leave Act, approved March 14, 1936 (49 Stat. 1161) provides: 

“See. 2. Each head of a department or independent establishment shall issue 
general public regulations, not inconsistent with law, setting forth the hours 
of duty per day and per week for each group of employees.” 

Under date of June 10, 1936, the Secretary of Commerce issued regulations 
(under which the Authority will continue to operate until changed by regula- 
tion of this body) from which the following are excerpts: 

“Pursuant to Sections 2 and 8 of the Act approved March 14, 1936, An Act 
to Provide for Vacations to Government Employees, and for other purposes 
(Public No. 471, 74th Congress), the following regulations shall govern the 
hours of employment of all employees of the Department of Commerce where- 
ever situated and the rendition of service beyond the hours herein specified: 

“Where not inconsistent with law, employees shall be regarded as falling 
within three hours of labor groups. * * * 

“Group 3. Duty of an average of 8 hours per day or an average of 44 hours 
a week with the enforcement of this average spread ov er a three-month 
period. In other words, the standard will be a limit of 572 hours during a 
three-month period 
(44X52—572). * * * 


4 

“Occupations Falling Within Group 3. * * * 

“Employees will be required to work either 7 or 8 hours (exclusive of 
time for lunch) each week day except Saturday and 4 hours on Saturday 
or a total of 39 or 44 hours a week. * * 

“In conformity with the foregoing, sagen of the Department have been 
assigned to the following hours of labor groups: * * * 

“Field Service 

“Bureau of Air Commerce 

“Group 3. 

Radio operators 

Airways keepers 

Airways mechanicians 

Radio electricians and general mechanics.” 

Comptroller General’s Decision of July 3, 1987 (17-C. C.%) is to the effect 
that Section 2 of the Act of March 14, 1986, vests exclusively in the adminis- 


‘ 
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trative officers the duty and responsibility for fixing the hours of work of 
federal employees and that your office is without authority to review the 
administrative action taken pursuant to existing statutes with respect to fixing 
schedules of work hours, et cetera. 

Advice is requested as to whether Section 2 of the Act of March 14, 1936, 
authorizing the head of a Department or Independent Establishment to issue 
regulations, not inconsistent with law, setting forth the hours of duty per 
day and per week of each group of employees has the effect of nullifying that 
portion of the Act of March 4, 1931, which provides that when an employee 
to whom the benefits of the Act apply cannot be spared from service on Satur- 
day afternoon he shall be entitled to an equal shortening of the work day 
on some other day and whether there is now objection to permitting the 
accumulation to the amount of one day of compensatory time accruing to any 
employee falling in Group 3 above by reason of the public necessity that he 
remain on duty more than four hours on Saturday, so long as the employee 
puts in the number of hours per quarter stipulated in the regulations pro- 
mulgated by the Secretary of Commerce under date of July 10, 1936. 


Section 2 of the Annual Leave Act of March 14, 1936, 49 Stat. 
1161, quoted in your letter, specifically provides that general public 
regulations setting forth the hours of duty per day and per week 
for each group of employees shall not be “inconsistent with law.” 
This means that the Saturday half holiday law must be taken into 
consideration by an administrative office in fixing the hours of duty 
of all groups of employees to whom the statute applies. You are 
advised therefore that the leave statute does not specifically nor by 
necessary implification nullify that portion of the Saturday half holli- 
day law, providing: 

* * * ‘That in all cases where for special public reasons, to be deter- 
mined by the head of the department or establishment having supervision or 
control of such employees, the services of such employees can not be spared, 
such employees shall be entitled to an equal shortening of the workday on 
some other day: * * * 

It was held in decision of May 6, 1938, 17 Comp. Gen. 920, in 
answer to question 5 (b) that compensatory time for work required 
in excess of four hours on Saturday may not be granted “at the 
rate of one whole day at the time.” 

Your questions submitted are answered accordingly. 


(A-98398) 


PURCHASE OF PRIVATE LANDS IN NATIONAL PARKS, ETC.— 
STATUTORY LIMITATIONS 


Acquisitions of land in national parks and national monuments, by the Interior 
Department under authority conferred by the proviso in the Interior De- 
partment appropriation act March 4, 1929, 45 Stat. 1600, must be limited, 
because of the terms of the said act, to national parks and monuments in 
existence on that date. 17 comp. Gen. 1052, amplified. 


— Comptroller General Elliott to the Secretary of the Interior, October 
1 + 


Your letter of October 5, 1938, is as follows: 


Reference is made to your letter of June 6, 1938, in reply to Departmental 
letter of April 15, advising that the Secretary of the Interior is authorized 
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to incur contractual obligations for the purchase of privately owned lands 
within existing national parks and monuments on a 50-50 basis to the extent 
of $1,000,000 authorized by the Act of March 4, 1929 (45 Stat. 1600). 

Some doubt exists as to whether the Secretary’s authority is limited to 
entering into contractual obligations for the purchase of privately owned lands 
within national parks and monuments in existence on March 4, 1929, or whether 
such authority extends to national parks and monuments existing on the date 
of the contract, but not in existence on March 4, 1929. It has been suggested 
that the use of the word “existing” in the above-cited statute was intended 
to prohibit the incurring of contractual obligations for the purchase of lands 


within areas authorized or proposed to be included within national parks and 
monuments. 


Pursuant to the above-mentioned authority, this Department is considering 
the negotiation of contracts for the purchase of privately owned lands within 
the Olympic National Park, established by the Act of June 29, 1988 (Public 
No. 778, 75th Congress). This national park includes the area formerly com- 
prising the Mount Olympus National Monument, established by Presidential 
Proclamation of March 2, 1809 (35 Stat. 2247). The lands under consideration 
for purchase are within the Olympic National Park, but are outside of the 
former manument area. 

Your decision on the above is requested. 

The provision of law in question is a proviso in the appropriation 
for the acquisition of privately owned lands and standing timber 
“within the boundaries of existing natonal parks and national monu- 
ments” as made by the act of March 4, 1929, 45 Stat. 1600, as follows: 

* * * Provided, That in addition to the amount herein appropriated the 
Secretary of the Interior may incur obligations and enter into contracts for addi- 
tional acquisition of privately owned lands and/or standing timber in the exist- 
ing national parks and national monuments not exceeding a total of $2,750,000 
as matching funds, from outside sources are donated for the same purpose, 
and his action in so doing shall be considered contractual obligations of the 
Federal Government: * * * 

In the construction of statutes one of the cardinal rules is that 
effect must be given, if possible, to each and every word. Sullivan 
v. Associated Billposters and Distributors of the United States and 
Canada, 6 Fed. (2d) 1000. See also, section 380, Lewis Sutherland 
Statutory Construction. Had the Congress omitted the word 
“existing” the statute would have referred to the acquisition of lands 
“in national parks and national monuments” and would then have 
been applicable to any national park or monument irrespective of the 
date when established. However, the insertion of the word “exist- 
ing” in the act can have only one meaning, that is, to limit private 
land acquisitions in national parks and monuments in existence on 
the date of the act, as any other construction would render the use 
of the word superfluous and meaningless. It must be held, therefore, 
that the act of March 4, 1929, constitutes no authority for the 
acquisition of lands which were not within the boundaries of a na- 


tional park or monument on the date of the act. 
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(A-97726) 


CONTRACTS—EIGHT-HOUR LAW, AND “KICK BACK” LAW, 
APPLICABILITY GENERALLY 


The eight-hour work limitation law of June 19, 1912, 87 Stat. 137, is applicable to 
every public contract otherwise within its terms which may require the 
employment of labor by hand or tools for its performance, and where doubt 
exists as to whether there may be involved such employment the require- 
ments of the law should be inserted in the contract. 

Contracts for furnishing “optical, orthopedic, and prosthetic appliances, supplies, 
ete., for the Veterans’ Administration,” and fittings, adjustments, and repairs 
to such appliances when needed, not involving such articles as are usually 
bought in the open-market—although possible of such procurement—but 
such as are made to order to suit particular needs, and not being purchases 
for stock use or involving “the purchase of supplies by the Government,” 
are not within the exceptions to the eight-hour work limitation law of June 
19, 1912, 37 Stat. 187, and the fact that the articles are purchased for, and 
paid for in whole or in part by veterans, does not exempt the contracts from 
the requirements of the statute. 

Contracts for office machine repairs, elevator inspection service, laundry service, 
cleaning, pressing and altering clothing, undertaking service, sharpening 
instruments, tuning pianos, slaughtering animals, milling service, cutting 
hay and threshing grain, drayage service and repairing Government equip- 
ment which involve the employment of laborers or mechanics, and not the 
performance of the services wholly by the contractor in person, are subject 
to the eight-hour work limitation law of June 19, 1912, 37 Stat. 137, but the 
work under contracts for the removal of garbage being merely incidental 
to the sale of the garbage to the contractor and for his benefit, such contracts 
are not within the meaning of the statute. 

Contracts for the demolition of structures, removal of a portion thereof, and 
cleaning up the area from which the structures are removed, are subject 
to the eight-hour work limitation law of June 19, 1912, 37 Stat. 137, but 
contracts covering the sale, demolition, and removal of the Government- 
owned structures are not within the meaning of the statute, the work of 
removal being merely incidental to the sale and wholly for the benefit of the 
contractor, 

Contracts for supplies or equipment to be installed by the contractor where 
the article or equipment is purchased in a finished state at a fixed price, 
and installation is merely incidental to the purchase, are not subject to the 
eight-hour work limitation law of June 19, 1912, 37 Stat. 137, but when the 
installation is so part and parcel of the contract as to increase the cost of 
the article materially, and is of such duration as to require or involve the 
employment of laborers or mechanics over a substantial period of time, the 
requirements of the statute are for application. 

The question whether contracts subject to the eight-hour work limitation law of 
June 19, 1912, 87 Stat. 187, are likewise subject to the requirements of the 
“criminal law” of June 13, 1934, 48 Stat, 948, known as the “Kick back” law, 
and to the regulations promulgated thereunder, is not for determination by 
the General Accounting Office, but it will be noted that the statute requires 
that the regulations issued thereunder shall be reasonable, and that it does 
not require that it, or any reference to its provisions, be incorporated in 
contracts—violations of the statute being punishable independently of any 
contract undertaking—nor that the statutory requirement of furnishing 
weekly affidavits of the amount paid to each employee be applied to con- 
tracts which do not require the entire working time of all employees of the 
contractor or subconstractor engaged on such work as is the case in many 
miscellaneous Government contracts the employees’ services under which are 
only part-time, incidental to, and commingled with, the general business of 
the contractor. 


Acting Comptroller General Elliott to Administrator of Veterans’ Affairs, Octo- 
ber 14, 1938: 
Your letter of August 16, 1938, is as follows: 


Under date of June 23, 1988, the Contract Examining Section of your office 
addressed a letter to the Director of Finance, Veterans’ Administration, calling 
attention to the fact that the following listed contracts provide for repairs and 
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alterations requiring the use of laborers and mechanics and requesting that 
an explanation be furnished of the omission from the contracts of the provisions 
of the Bight-Hour Law, 37 Stat. 137: 

VA34r—1283 Omaha Brace Shop 

VA34r-1284 Lincoln Brace & Splint Company 

VA34r-1285 Twin City Artificial Limb Company 

VA34r-1287 National Limbs, Inc. 

VA34r-1289 American Optical Company 

VA34r-1290 A. H. Bosworth. 

Section 2 of the above cited law excepts contracts for the purchase of supplies 
by the Government, whether manufactured to conform to particular specifica- 
tions or not, or for such materials or articles as may usually be bought in open 
market, except armor and armor plate, whether made to conform to particular 
specifications or not. 

The contracts listed above are primarily for furnishing miscellaneous ortho- 
pedic supplies such as supporting belts, braces, elastic stockings, optical lenses, 
etc., being supplies for which contracts are generally made but which may 
also be bought in the open market. The repairs and alterations covered by 
these contracts are minor services to be performed at the contractor’s place of 
business wherever located and are so closely allied with the furnishing of the 
supplies indicated in the contracts that it does not appear reasonable to consider 
them as involving the employment of laborers or mechanics as contemplated by 
837 Stat. 187. Furthermore, the repairs and alterations covered by the contracts, 
although paid for by the Government, are for orthopedic appliances which are 
the property of the respective beneficiaries for whom they were purchased by 
the Government. 

Contracts for the above supplies including labor for repairs and alterations 
have been made for approximately twenty years without regard to the provisions 
of the Eight-Hour Law and no question has ever been raised by your office 
regarding the application of this law to these contracts prior to the receipt 
of letter from the Contract Bxamining Section dated June 23, 1938. 

Your decision is requested as to whether the provisions of the Hight-Hour 
Law, 37 Stat. 137, should be incorporated in the contracts listed above and in 
similar contracts for orthopedic supplies and services. 

Although the question has not been raised by your office in regard to the 
application of the Eight-Hour Law to the following classes of contracts, your 
decision is also requested as to whether the provisions of said law should be 
incorporated in contracts for office machine repairs, elevator inspection service, 
laundry service, cleaning, pressing, and altering clothing, removal of garbage, 
undertaking service and contracts for such miscellaneous services as sharpening 
instruments, tuning pianos, slaughtering animals, cutting hay, threshing grain, 
milling grain, drayage service, razing Government owned structures, and repair- 
ing Government equipment. 

A description of these contracts follows: 

Office machine repairs.—These contracts cover cleaning, repairing, and over- 
hauling office machines at hourly rates, together with the furnishing of necessary 
parts, the work to be performed at the Veterans’ Administration activity. 

Elevator inspection service——These contracts cover examination of elevators 
at the Veterans’ Administration activity, test of governors and all safety devices, 
and furnishing of report of inspection at a definite charge per year. 

Laundry service.—These contracts cover the furnishing of laundry service by 
commercial laundries ; that is, collection of soiled clothing, linen, etc., and return 
of the finished work to Veterans’ Administration activity at a definite price per 
pound or per piece, 

Cleaning, pressing, and altering clothing.—These contracts cover the collection 
of clothing and return of the finished work to the Veterans’ Administration 
activity in the usual manner by commercial dry cleaners at a definite price per 
piece. They include in some instances minor repairs and alterations. The 
work is performed at contractor’s establishment, 

Removal of garbage.—These contracts cover the removal of garbage accumu- 
lating at the Veterans’ Administration activity, together with payment therefor 
by the contractor at a stipulated price per pound, per gallon, or in some cases 
at a flat rate per month. 

Undertaking service-——These contracts cover embalming and when necessary 
the furnishing of caskets, clothing, etc., conducting funeral services and opening 
and closing of grave. Embalming service is sometimes performed at the Vet- 
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erans’ Administration activity and sometimes at the undertaker’s place of busi- 
ness. The services of opening and closing of grave are in connection witb 
burial plots not on Government reservations. 

Sharpening instruments.—These contracts involve the sharpening of Govern- 
ment owned instruments either at the contractor’s place of business or at the 
Veterans’ Administration activity. 

Tuning pianos.—These contracts cover this service performed at the Veterans’ 
Administration activity on an hourly basis or in some instances at a flat rate. 

Slaughtering animals.—These contracts cover the labor and material for 
slaughtering Government owned stock at contractor’s abattoir at a specified price 
per head. 

Cutting hay and threshing grain.—These contracts cover the labor and ma- 
chinery necessary for this work performed on the Government reservation. 

Milling service.—These contracts cover the milling of Government owned 
grain, such as wheat, corn, rye, etc., at contractor's mills. 

Drayage service.—These contracts cover the hauling of Government-owned 
office and hospital equipment, including loading, moving, unloading, and placing 
the equipment as designated by the Veterans’ Administration. They also cover 
loading, hauling, and unloading coal from railroad point of delivery to Veterans’ 
Administration activity bins. 

Razing Government-owned structures.——The contracts cover demolishing Gov- 
ernment-owned structures, removal of such portion as the Government does not 
wish to retain, and cleaning up the area from which structures are removed. In 
some cases these contracts cover the sale, demolition, and removal of Government 
structures, 

Repairing Government equipment.—These contracts require the contractor to 
furnish and install the parts either at the place of business or on the Government 
reservation and to make repairs involving labor of mechanics only, such as repairs 
to automotive equipment, sterilizers, and machine-shop equipment. 

It is noted that the Chief, Contract Examining Section, of your office, in his 
letter of June 23, 1938, to the Director of Finance, Veterans’ Administration, 
makes reference to your decision of May 12, 1938 (A-94310) to the Secretary of 
Agriculture in support of the request for an explanation of the omission from 
the contracts cited of the provisions of the Eight-Hour Law. This decision relates 
to a contract to furnish and install approximately 3,300 square feet of heavy duty 
asphalt tile flooring in the main laboratory, Zoological Division, Burenu of 
Animal Industry, National Agricultural Research Center, Beltsville, Maryland. 
The decision states: 

“The provisions of the act of June 19, 1912, referred to as the Eight-Hour Law, 
are mandatory and require that every public contract which may require or 
involve employment of laborers or mechanics shall contain the 8-hour labor 
provision with correlative penalty for its violation, in all cases not expressly 
excepted in the statute itself. See also the act of March 4, 1917, 39 Stat. 1192, 
providing that the President, in case of national emergency, is authorized to 
suspend provisions of law ‘prohibiting more than eight hours labor in any one day 
of persons engaged upon work covered by contracts with the United States’, pro- 
vided the wages of such persons shall be computed on a busic day rate of eight 
hours work, with overtime rates to be paid for at not less than time and one- 
half time for all hours work in excess of eight hours. So far as is known to this 
office, the latter act constitutes the only exception to the requirements of the 
Eight-Hour Law. The E’ght-Hour Law does not limit its application to con- 
tracts involved to any minimum amounts so long as such contracts ‘may require 
or involve the employment of laborers or mechanics’, and it would appear to be 
unquestionably applicable to such contracts whether large or small, formal or 
informal.” 

Is it to be understood from the decision that any public contract, which pro- 
vides that the contractor shall furnish and install for the Government supplies 
or equ’'pment, shall be subject to the Eight-Hour Law in the event performance 
may require or involve employment of laborers or mechanics? To illustrate, the 
Veterans’ Administration purchases from time to time equipment such as X-Ray 
machines, bake shop machinery, mortuary refrigerators, etc., and the contracts 
require installation by the contractors, Are such contracts subject to the Bight- 
Hour Law, and concerning this matter attention is invited to the provisions of 
Public No. 847, 74th Congress, approved June 30, 1936, known as the “Public 
Contracts Act”, under authority of which the Secretary of Labor has ruled as 
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follows relative to contracts for furnishing and installing equipment when the 
amount exceeds $10,000.00: 

“Contracts for the erection or installation of materials and equipment may be 
either construction contracts or manufacturing contracts, depending largely upon 
the place where the work is performed, If most of the work is done at the site 
of the erection or installation, the contract should be regarded as a construc- 
tion contract ; however, if most of the work is done in a shop or factory away 
from the place of use, the contract should be regarded as a manufacturing con- 
tract. If there is any doubt concerning the classification of such contract, the 
matter should be referred to the Department of Labor for decision.” (See “Rul- 
ings and Interpretations under the Walsh-Healey Public Contracts Act,” pub- 
lished by the Secretary of Labor under date of September 14, 1936.) 

Clarification of the application of the Hight-Hour Law to contracts for furnish- 
ing supplies or equipment, the terms of which require the contractor to employ 
laborers and/or mechanics to erect or install same, is requested. 

Apropos this matter you are requested to advise also whether all contracts 
subject to the requirements of the Eight-Hour Law are likewise subject to 
the requirements of Public No. 324, 73d Congress, approved June 13, 1934, and 
the regulations promulgated pursuant thereto by the Secretary of the Treasury 
and the Secretary of the Interior. 

If the EHight-Hour Law is applicable to any or all of the above described 
contracts, will it be necessary to so amend the contracts in effect for the current 
fiscal year and if the answer is in the affirmative what action should be taken 
in the event a contractor refuses to consent to the amendment. 


The act of June 19, 1912, 37 Stat. 137, provides: 


That every contract hereafter made to which the United States, any Territory, 
or the District of Columbia is a party, and every such contract made for or on 
behalf of the United States, or any Territory, or said District, which may 
require or involve the employment of laborers or mechanics shall contain a 
provision that no laborer or mechanic doing any part of the work contem- 
plated by the contract, in the employ of the contractor or any subcontractor 
contracting for any part of said work contemplated, shall be required or per- 
mitted to work more than eight hours in any one calendar day upon such 
WOK LFS F 

The act prescribes penalties for its violation and proceedings for 
relief from such penalties, if proper. Section 2 of the statute pro- 
vides in pertinent part: 

That nothing in this Act shall apply to contracts * * * for the purchase 
of supplies by the Government, whether manufactured to conform to particular 
specifications or not, or for such materials or articles as may usually be bought 
in open market, except armor and armor plate, whether made to conform to 
particular specifications or not, * * * 

The act is imperative and, within its own limitations, applies to 
every contract of whatever kind or description to which the Gov- 
ernment is a party or which is made for or on behalf of the United 
States which may (not will) require or involve the employment of 
laborers or mechanics to do “any part of the work contemplated 
by the contract.” The act reposes no discretion in the heads of de- 
partments or independent agencies, or contracting officers or repre- 
sentatives of the Government to omit from any contract to which 
the act is otherwise applicable requirements for compliance with 
its provisions. “If affirmative words are absolute, explicit, and pre- 
emptory and show that no discretion is intended to be given, it will 
be held imperative.” Henderson’s case, 4 Ct. Cls. 75, 88. The rule 
is applicable here and the statute must be held to be “imperative” 
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and applicable to all contracts within its purview. As said by the 
then Attorney General of the United States in 29 Op. Atty. Gen. 
583, 586, in referring to this law: 

* * * ‘That statute was passed for the purpose of enlarging the scope of 
the eight-hour law so that it should not be confined to labor on “the public 
works of the United States,” but should apply to all Government contracts 
generally. It did not, however, purport to enlarge the class of employees en- 
titled to the benefit of the act but limited it, as before, to “laborers or 
mechanics.” 

Manifestly, the act applies “to all Government contracts generally,” 
not otherwise excepted from its provisions, that may involve the 
employment of laborers or mechanics. Nor would the fact that the 
law has not always been strictly observed, even without question from 
the accounting officers, as your letter suggests, afford justification for 
continued dereliction in that respect. “A custom of the depart- 
ment[s], however long continued by successive officers, must yield 
to the positive language of the statute.” Houghton v. Payne, 194 
U. S. 88. 

The sole questions for determination are whether a contract is 
within the statutory exceptions and, if not, whether it may require 
or involve the employment of laborers or mechanics, Also, there 
may arise, upon occasion, a further question as to whether certain 
employees are laborers or mechanics within the meaning of the 
statute. 

The terms laborer and mechanic have been defined variously in nu- 
merous decisions of the courts, usually in connection with the applica- 
tion of lien statutes, but generally the term “laborer” is defined as 
one who performs manual labor or labors at a toilsome occupation 
requiring physical strength as distinguished from mental training 
and equipment, while a “mechanic” is any skilled worker with tools, 
one who has learned a trade. Jn re Osborne, 104 Fed. 780. Also, 
see “Words and Phrases” generally as to laborers and mechanics. 
Hence, the statute is applicable to every public contract otherwise 
within its terms which may require the employment of labor by hand 
or tools for its performance. 

It would not appear that the several contracts here under consid- 
eration fall within the exceptions to the statute. They are for fur- 
nishing “optical, orthopedic, and prosthetic appliances, supplies, 
etc., for the Veterans’ Administration” during the period from July 
1, 1938, to June 30, 1939, if, as and when required, and to furnish 
fittings, adjustments, and repairs to such appliances when needed. 
While, as you suggest, such articles may be bought in the open mar- 
ket, it is the understanding of this office that they are not usually 
bought in the open market, but are made to order to suit the par- 
ticular requirements of the individual patient or veteran for whom 
they are destined, and are not purchased in quantity for delivery and 
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maintenance in stock by the various Veterans’ Administration facili- 
ties for use from time to time as needed, and the contracts are not 
for “the purchase of supplies by the Government” within the gen- 
eral acceptation of that term. If this understanding is correct, the 
manufacture of such articles for the Government under the contract, 
as well as the fitting, adjustment, and repair thereof, may, and in 
most instances doubtless will, entail the employment of laborers or 
mechanics of a skilled order, and the contracts are within the statute. 
The fact that the articles are purchased for, and paid for in whole 
or in part by veterans, does not operate to exempt the contracts from 
the requirements of the statute. The Government is a party to the 
contract which is made on its behalf and the express terms of the 
statute apply. 

Your letter requests decision as to whether the eight-hour law should 
be incorporated in several types of contracts explained and listed 
therein. Of those listed, contracts for office machine repairs, elevator 
inspection service, laundry service, cleaning, pressing and altering 
clothing, undertaking service, sharpening instruments, tuning pianos, 
slaughtering animals, milling service, cutting hay and threshing grain, 
drayage service, and repairing Government equipment appear to be 
plainly within the provisions of the statute, assuming that the work 
is to be performed in whole or in part by employees of the contractors 
and are not services to be wholly performed by a contractor in per- 
son. It is possible, of course, that under some of these types of con- 
tracts, such as sharpening instruments or tuning pianos, for example, 
the work may all be done by the contractor himself, not requiring or 
involving the employment of other laborers or mechanics, in which 
event the statute would not be applicable. Also, there are numerous 
similar types of contracts covering minor items of repairs, painting, 
ete., under which the work is done by a contractor in person and the 
statute would not apply, being clearly intended for the benefit of em- 
ployees, and not otherwise to control contractors in rendering personal 
services. 

Ordinarily, contracts for removal of garbage would appear to be 
no more than sales of such garbage to the contractor, the work of 
removing the garbage being merely incidental to the sale and for 
the benefit of the contractor, and not within the meaning of the statute. 

You state that contracts for razing Government-owned structures 
cover demolition of such structures, removal of such portion as the 
Government does not wish to retain, and cleaning up of the area from 
which the structures are removed, and “in some cases these contracts 
cover the sale, demolition, and removal of Government structures.” 
Thus it appears that there are two types of contracts here involved. 
The first type, involving demolition of structures, removal of a por- 
tion thereof, and cleaning up of the area from which structures are 
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removed, would appear to be unquestionably within the statute, in 
that the contractor in performing the work of demolition, removal of 
all or part of the structure and cleaning up of the area is doing con- 
tract work for the Government, and the required statutory provision 
should be incorporated in the contract. The second type, covering 
the sale, demolition, and removal of the Government-owned structures 
would appear to be merely a sale of the material comprising such 
structures to the purchaser, the work of removal being merely inci- 
dental to the sale of the material and wholly for the benefit of the 
contractor. See Grant v. City of Milwaukee, 146 N. W. 780, 782: 
156 Wis. 35. Contracts of this type would not require inclusion of 
the statutory provisions. 

It may be stated for your consideration that the War Department, 
in consonance with the views of this office, has recently (July 8, 1938) 
issued Circular Letter No. 68, as follows: 

Subject: Application of the Eight-Hour Law. 

1. All contracts for laundry, dry cleaning, renovation, roasting and grinding 
coffee, harvesting hay and stevedoring are subject to the provisions of the EFight- 
Hour Law of June 19, 1912 (37 Stat. 187). Accordingly, all invitations for 
bids for such services should inform bidders that the resultant contract will 
coutain the following article: 

“No laborer or mechanie doing any part of the work contemplated by this 
contract, in the employ of the contractor or any subcontractor contracting for 
any part of said work contemplated, shall be required or permitted to work 
more than eight hours in any one calendar day upon such work at the site 
thereof. For each violation of the requirements of this article a penalty ef 
five dollars shall be imposed upon the contractor for each laborer or mechanic 
for every calendar day in which such employee is required or permitted to 
labor more than eight hours upon said work, and all penalties thus imposed shall 
be withheld for the use and benefit of the Government: Provided, That this 
stipulation shall be subject in all respects to the exceptions and provisions of 
the act of June 19, 1912 (37 Stat. 137), relating to hours of labor.” 

This letter was amplified by Circular Letter No. 88, August 22, 1938. 
as follows: 

Subject: Application of the Eight-Hour Law. 

1. The requirements in respect of the Eight-Hour Law set forth in Cireular 
Letter No. 68, O. Q. M. G., 1938, are also applicable to contracts for shoe 
repair, packing and crating of household goods and professional books, and 
contracts for all other non-personal services of a similar nature. 

Relative to your inquiry as to whether the statute is applicable to 
purchases of supplies or equipment, such as indicated in your letter, 
to be installed by the contractor, it would appear that when such 


article or equipment is purchased in a finished state at a fixed price, 
and installation in place is merely incidental to the purchase, the 


statutory provisions would not be required. On the other hand, when 
installation of equipment is so part and parcel of the contract as to 
increase the cost of the article materially, and is a4 work of such 
duration as to require or involve the employment of laborers or 
mechanics over a substantial period of time, the statutory require- 
ments would be for application. 

161412—39-——24 
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As to the application of the statute generally, attention is invited 
again to 29 Op. Atty. Gen. 583, 587, in which Attorney General 
Wickersham said: 

I am not able to say in advance that a contract for dredging may not possibly 
“require or involve the employment of laborers or mechanics” in some of the 
stages of its performance. That is a proper matter for decision by the ad- 
ministrative officer in charge, applying the principles of law set out above. 
Where such officer is in doubt, the wisest course is to insert in the contract 
the eight-hour restriction required by the act of June 19, 1912, leaving the 
status of any particular person as to whom question is raised to be determined 
by the actual facts of his employment. 

The statute itself does not limit its application to contracts which 
positively will involve the employment of laborers and mechanics 
but embraces contracts which may require such employment, thus 
importing possibility rather than positivity. Therefore, it would 
appear that if the contracting agency of the Government can deter- 
mine positively beforehand that a given contract will not require or 
involve the employment of laborers or mechanics during the course of 
its performance, the provisions specified by the statute safely may 
be omitted while, in cases where doubt exists and performance of 
the contract may involve such employment “the wisest course,” as 
said by the Attorney General, is to insert the eight-hour restriction 
required by the statute, thus protecting the Government against pos- 
sible violation of the law. If any contract containing such provision 
does not eventually involve such employment, the eight-hour provi- 
sion therein would be inoperative. As to some of the types of con- 
tracts you list, and others simiiar, it is, of course, doubtful if 
performance would involve the employment of laborers for as much 
as-eight hours at any one time, but the presence of the statutory 
provisions in the contract could not prejudice the contractor in that 
event. 

You request to be advised whether all contracts subject to the 
eight-hour law are likewise subject to the requirements of the act 
of June 13, 1934, 48 Stat. 948, known as the “Kick back” law and the 
regulations promulgated pursuant thereto by the Secretary of the 
Treasury and the Secretary of the Interior. 

It was stated in substance in a decision to the Postmaster General 
of September 25, 1937, 17 Comp. Gen. 283, 285, that the question 
as to whether the provisions of section 1 of the act would be ap- 
plicable to a contract such as was there under consideration was 
not for determination by this office. However, in view of your in- 
quiry it may not be amiss to express the view of this office in 
reference thereto. 

Section 1 of that act, insofar as is here pertinent, provides: 

That whoever shall induce any person employed in the * * * prosecution 


* * * of any * * * public work * * * to give up any part of the 
compensation to which he is entitled under his contract of employment, by 
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force, intimidation, threat of procuring dismissal from such employment, or 
by any other manner whatsoever, shall be fined not more than $5,000, or 
imprisoned not more than five years, or both. 


Section 2 of the act provides that to aid in the enforcement of 
section 1, the Secretary of the Treasury and the Secretary of the 
Interior jointly shall make reasonable regulations for contractors 
and subcontractors on “any such building or work,” including a 
provision that each contractor and subcontractor shall furnish weekly 
an affidavit with respect to the wages paid each employee during the 
preceding week. It may be pointed out that the act is a “criminal 
statute” prohibiting certain practices and prescribing penalties for 
violation of its provisions, but the statute does not require that it 
or any reference to its provisions be incorporated in contracts of 
the Government. Nor does section 2 of the act apparently contem- 
plate that the regulations of the Secretary of the Treasury and the 
Secretary of the Interior promulgated pursuant thereto should be 
included as contract stipulations, but those regulations do provide 
that they shall be made a part of each contract executed for the 
specified purposes, thereby serving to put a contractor on further 
notice of the statute. However, violation of that statute is punishable 
independent of any contract undertaking. 

The statute extends the mantle of its protection to any person 
employed in the prosecution of “public work” but appears to con- 
template only those contracts which require the entire working time 
of all employees of the contractor or subcontractor engaged on such 
work, as witness the mandatory requirement for a weekly affidavit 
with respect to the wages paid each employee during the preceding 
week. There are many miscellaneous Government contracts such as 
and similar to those enumerated in your submission which are inci- 
dental to and commingled with the general business of the con- 
tractors, which require the services of comparatively few employees 
for their performance, and even those only for a portion of their 
time. It would not appear to be the intent of the act of June 13, 
1934, that such contractors should be required to furnish weekly 
affidavits of the amount paid to each employee, although, of course, 
the contractor or any other person violating the criminal provisions 
of the statute would, upon conviction, be subject to the prescribed 
penalties. Requiring such an affidavit from “part time” contractors 
would not appear to be a “reasonable” regulation. Also, in this 
connection, it may be pointed out that the act of June 19, 1912. 
provides that no laborer or mechanic engaged in work contemplated 
under a Government contract shall be required or permitted to work 
more than eight hours in any one calendar day upon such work, and 
does not otherwise limit the hours of employment of such laborers 
and mechanics. See 29 Op. Atty. Gen. 534. 
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Referring to the question in your last paragraph, this office will 
not question otherwise proper payments under such current con- 
tracts heretofore executed. However, administrative measures 
should be ‘aken to the end that such and similar contracts hereafter 
entered into by the Veterans’ Administration include the stipulations 
required by the eight-hour law of June 19, 1912, 37 Stat. 137, if not 
within the statutory exceptions, and invitations and proposals for 
such contracts should inform bidders to that effect. 


(A-98354) 


EMPLOYEE CITIZENSHIP REQUIREMENTS—CITIZENSHIP, ETC., 
DETERMINATIONS 


{t is primarily, and in the first instance, the duty and responsibility of the ad- 
ministrative office concerned to determine that all officers and employees 
whose salaries are paid from appropriations containing citizenship re- 
striction provisions are satisfactorily qualified in this regard, and pay roll 
certifications of such qualification made in the prescribed form, will not be 
questioned by the General Accounting Oflice in the absence of information 
to the contrary, but if there is administrative doubt as to the sufficiency 
of the citizenship, etc., proof submitted by the employee, the matter should 
be forwarded to the General Accounting Office for determination. 

A foreign-born employee of the United States, whose father was horn in this 
country and who as a child accompanied her parents here, who has con- 
tinued her residence and become a registered voter, is a citizen of the 
United States, and salary payments will not be questioned because of the 


citizenship restriction provisions of the appropriation from which payment is 
made. 


Acting Comptroller General Elliott to the Postmaster General, October 14, 1938: 
Your letter of October 4, 1938, is as follows: 


Referring to Section 5 of the Act approved March 28, 1938, prohibiting the 
payment from any appropriation contained in that Act to officers or employees 
lacking in citizenship qualifications, I have the honor to request that you ad- 
vise me at your earliest convenience whether the General Accounting Office 
contemplates passing upon the citizenship of employees in cases where it is 
necessary to determine matters of fact and of law, or whether cases involving 
any possible doubt are to be passed upon by the Department in which the person 
is employed. 

The parers in a concrete case of this character, Anna W. Boswe'l, telephone 
operator in the custodial service at Omaha, Nebraska, are submitted herewith, 
together with a copy of an opinion by the Acting Solicitor of this Department 
to the Fourth Assistant Postmaster General in the case. Inasmuch as this 
employee has been under suspension since July 1, 1938, an early reply is 
requested. 


It is primarily, and in the first instance, the duty and responsibility 
of the administrative office concerned to determine that all officers and 
employees whose salaries are paid under the appropriation contain- 
ing the citizenship restriction provision are citizens, or owe allegiance 
to the United States, or had declared their intention to become citizens 
prior to the date of the appropriation act containing such restriction 
on the expenditure of appropriated funds. If an administrative 
office so finds in this connection as to particular employees and so certi- 
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fies on the pay rolls or pay vouchers in accordance with office circular 
dated June 27, 1938, A-94386, A-95291, this office is not required to 
raise objection in the audit of accounts to otherwise proper payment 
of salary to the persons borne on such pay rolls or pay vouchers. 
However, if facts come to the attention of this office to indicate that 
an employee is not a citizen, does not owe allegiance to the United 
States, or had not declared his intention to become a citizen prior 
to the date of the act, as the case may be, it is the clear duty of this 
office to withhold credit for salary payments to such employee pend- 
ing submission of satisfactory proof that the employee is a citizen 
or owes allegiance to the United States, or had declared his intention 
to become a citizen prior to the date of the act. 

If in any case the administrative office concerned has doubt as to 
the sufficiency of the proof submitted to establish the citizenship, etc., 
qualifications of an employee, the question as to whether payment of 
salary to such employee is authorized, together with all the pertinent 
facts and record adduced, should be submitted to this office for 
determination. 

In the case of Anna W. Boswell, referred to in the above quoted 
letter, there appears no doubt that she is a citizen of the United 
States if her father was born in the United States, the record dis- 
closing that she was born in England, came to the United States with 
her parents at the age of about four years, and has since then—for a 
period of over 50 years—resided in the State of Nebraska where she 
has been a registered voter for the past eighteen years as the foreign- 
born daughter of a father born in the United States. 

The record submitted to the effect that her father was born in the 
United States consists of her affidavit, the statement of her mother 
(since deceased) when she registered in 1920 to vote in Omaha, Neb., 
as the foreign-born widow of a “Husband born in N. Y.” and a nota- 
tion “Birthplace U. S.” on the death certificate of her father who died 
in Omaha August 7, 1887. Nothing has been disclosed to indicate 
that the father was not born in the United States. 

This office will not question otherwise proper payments of salary 
to the said Anna W. Boswell because of her citizenship status. 


(A-98322) 


PERSONAL SERVICES—SEAT OF GOVERNMENT—LEGISLATIVE PRO- 
HIBITORY PROVISIONS—ARCHITECTS, MECHANICAL ENGINEERS, 
AND ESTIMATORS ENGAGED ON FIELD ACTIVITIES BUT HEAD- 
QUARTERED IN WASHINGTON, D. C. 


The employment of architectural and mechanical engineers and estimators, with 
headquarters in Washington, D. C., for services required solely in connec- 
tion with projects, or other field activities, located outside the District 
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of Columbia, whose duties are not of an administrative character or such as 
a department or establishment charged with the administration of con- 
struction or other field activities ordinarily has performed by its depart- 
mental force, and payment of their compensation from funds allotted to 
the Indian Service pursuant to section 201 (c) of the Public Works 
Administration Appropriation Act of 1938, 52 Stat. 816, does not constitute 
a violation of the seat of Government employment prohibitions of sections 
45 and 46, Title 5, U. S. Code, but, as to services of classes which may not 
be so engaged and paid for, see decisions cited. 


Acting Comptroller General Elliott to the Secretary of the Interior, October 15, 
1938: 


Your letter of September 30, 1938, is as follows: 


In the last paragraph of your Decision A-96426, dated July 20, 1938, you 
stated that it was not unreasonable to assume that such costs of carrying out 
the Public Works construction program as can not properly be charged to the 
construction project allotment as being directly incident to the prosecution of 
the project, were intended to be absorbed by the agencies under regular appro- 
priations made for their administrative expenses. You also point out that the 
only provision for employment at the seat of Government contained in the Act 
of June 21, 1938 (52 Stat. 809) is in Section 201 (f). 

In carrying out that part of the construction program of the Indian Service 
financed by funds allotted in accordance with the provisions of Section 201 (c) 
of Title II of the Act of June 21, 1938, it is found to be more economical and 
convenient to perform certain of the duties incident to the prosecution of the 
projects at Washington, D. C., rather than at other points in the field. 

These duties will include the checking of samples submitted by contractors 
for compliance with project specifications and applicable Federal specifications ; 
the reviewing of shop drawings relating to projects; the interpreting of draw- 
ings and specifications as well as the checking of quantities and unit prices for 
all change orders referring to a project; and the determining of final grades 
and elevations with reference thereto. Persons employed in this work will also 
make actual inspections of construction work including the final inspections to 
determine acceptability of the project. 

The persons to be employed in this work will be architectural and mechanical 
engineers and estimators. ‘l'ime records will be maintained for each employee, 
showing the time spent performing work incident to each particular project. 
All of the work will be supervised by personnel paid from regular appropria- 
tions, thus effecting a savings equivalent to the salaries of supervisory personnel 
if the work were done at the site of the project. The costs in such instances 
can be charged to the construction projects and are directly incident thereto. 

Your decision on the following question is requested : 

_Can the personnel necessary for the performance of functions that can be 
charged to construction projects and are directly incident to the prosecution 
of the project, be construed as a field force when headquartered at Wash- 
ington, D. C.? In this connection, see your Decision of April 9, 1915 (21 Comp. 
Gen. [Dec.] 709). 

It would be appreciated if a decision in this matter could be reached at an 
early date. 


Sections 45 and 46, Title 5, U. S. Code, the latter of which was cited 
in the last paragraph of the decision of July 20, 1938, A-96426, 18 
Comp. Gen. 74, to which you call attention, provide as follows: 


Sec. 45. Officers, clerks, and employees. No civil officer, clerk, agent, draughts- 
man, copyist, messenger, assistant messenger, mechanic, engineer, watchman, 
laborer or other employee shall be employed in any of the executive depart- 
ments, or subordinate bureaus or officers thereof at the seat of government, 
except as provided by section 43 of this title. (Aug. 15, 1876, c. 287, § 5, 19 Stat. 
169; Aug. 5, 1882, c. 389, § 4, 22 Stat. 255; Mar. 4, 1923, c. 265, 42 Stat. 1488. 

Sec. 46. Payment for services from appropriations for contingent expenses 
or for specific or general purposes. No civil officer, clerk, draughtsman, copyist, 
messenger, assistant messenger, mechanic, watchman, laborer, or other employee 
shall be employed at the seat of government in any executive department or 
subordinate bureau or office thereof or be paid from any appropriation made for 
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contingent expenses, or for any specific or general purpose, unless such employ- 
ment is authorized and payment therefor provided in the law granting the 
appropriation, and then only for services actually rendered in connection with 
and for the purposes of the appropriation from which payment is made, and 
at the rate of compensation provided for in chapter 13 of this title. (Aug. 5, 
1882, c. 389, § 4, 22 Stat. 255; Mar. 4, 1923, c. 265, 42 Stat. 1488.) 

From your description of the duties of the architectural and me- 
chanical engineers and estimators proposed to be employed with 
headquarters in Washington, D. C., it may be held that the services 
are required solely in connection with projects, or other field activities 
of similar character, located outside the District of Columbia, and 
that the duties are not of an administrative character or such as a 
department or establishment charged with the administration of con- 
struction or other field activities ordinarily has performed by its 
departmental force. Consequently their employment and the pay- 
ment of their compensation under the allotment of funds to the In- 
dian Service made pursuant to section 201 (c) of the Public Works 
Administration Appropriation Act of 1938, 52 Stat. 816, does not 
constitute a violation of sections 45 and 46, Title 5, U. S. Code, supra. 
See in this connection 3 Comp. Dec. 330; 7 id. 258; 14 id. 874; 6 Comp. 
Gen. 487, and decision of June 15, 1912, to the Secretary of the 
Interior. However, with respect to services of classes which may not 
be so engaged and paid for, your attention is invited to 8 Comp. Dec. 
263; 9 id. 63; 12 id. 810; 18 td. 225; 17 id. 479 and 780; 20 id. 406; 21 
id, 157, 663, and 709; 22 id. 545; 25 id. 706; 26 id. 880; 27 id. 643; 5 
Comp. Gen. 968. 

The question presented is answered accordingly. 


(A-98492) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—OWNER- 
SHIP IN FIRM OF WHICH TRAVELER IS A MEMBER 


Payment is not authorized on a mileage basis under the act of February 14, 

1931, 46 Stat. 1108, as amended, for travel performed in an automobile 
not owned by the traveler personally but belonging to a firm of which 
the travler is a member. 


Acting Comptroller General Elliott to Lieutenant Colonel E. T. Comegys, United 
States Army, October 17, 1938: 


Your letter of September 28, 1938, requests decision as follows: 


1. There are herewith enclosed with request for an advance decision two 
vouchers, covering the claim of Dr. William J. Hogan, a civilian, employed in 
eonnection with C. C. C. activities, for mileage for the use of a privately- 
owned automobile while traveling under orders. In view of the statement of 
claimant appearing in the vouchers; namely, “The automobile in which travel 
was performed is owned by Thomas H. Hogan Co., of which the undersigned 
is a member,” there is a doubt as to whether such ownership can be construed 
as “own automobile” as used in the Act of February 14, 1931, 46 Stat. 1108, 
and in its amendment of March 8, 1933, 47 Stat. 1516. 

2. I certify that I am a disbursing officer, and that the enclosed vouchers 
have been presented to me for payment. 
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The act of February 14, 1931, 46 Stat. 1103, as amended, authorizes 
mileage for the use of a privately-owned automobile only when it is 
the employee’s “own automobile.” Claimant in this case admits that 
the automobile used did not belong to him personally but belonged 
to a firm of which he isa member. Accordingly, he is not entitled to 
payment on a mileage basis and as he has failed to show any actual 
expenses, you are not authorized to pay the vouchers. 14 Comp. Gen. 
197; 16 id. 23. 

Said vouchers are returned herewith. 


(A-98555) 


ALLOTMENTS AND LOANS—RURAL ELECTRIFICATION ADMINISTRA- 
TION—STATUTORY LIMITATION INTERPRETATION 


Allotments and loans among the several States under sections 3 (c) and 3 (d) 
of the Rural Electrification Act of 1936, as amended by Title IV of the 
Work Relief and Public Works Appropriation Act of 1938, 52 Stat. 818, 
should be on the basis of so much of the amount authorized to be loaned 
to the Rural Electrification Administration by the Reconstruction Finance 
Corporation for said purposes as has been approved by the President and 
actually made available for expenditure and not on the basis of the full 
amount which may be made available upon approval of the President. 


Acting Comptroller General Elliott to the Administrator, Rural Electrification 
Administration, October 18, 1938: 


I have your letter of October 13, 1938, as follows: 


Your opinion is requested with respect to the question hereinafter set forth 
and involving Sections 3 (a), (c), and (d) of the Rural Electrification Act of 
1986 (49 Stat. 1363), as amended by.the Rural Electrification Act of 1938, being 
Title IV of the Work Relief and Public Works Appropriation Act of 1938 (Pub. 

- Res. No. 122, 75th Cong.), the relevant portions of which are as follows: 

“Sec. 3. (a) The Reconstruction Finance Corporation is hereby authorized 
and directed to make loans to the Administrator, upon his request approved 
by the President, not exceeding in aggregate amount $50,000,000 for the fiscal 
year ending June 30, 1937, and $100,000,000 for the fiscal year ending June 380, 
seems ss 

“(c) Fifty per centum of the annual sums herein made available or appro- 
priated for the purposes of this Act shall be allotted yearly by the Admin- 
istrator for loans in the several States in the proportion which the number of 
their farms not then receiving central station electric service bears to the total 
number of farms of the United States not then receiving such service. The 
Administrator shall, within ninety days after the beginning of each fiscal year, 
determine for each State and for the United States the number of farms not 
then receiving such service. 

“(d) The remaining 50 per centum of such annual sums shall be available 
for loans in the several States and in the Territories, without allotment as 
hereinabove provided, in such amounts for each State and Territory as, in the 
opinion of the Administrator, may be effectively employed for the purposes of 
this Act, and to carry out the provisions of Section 7: Provided, however, That 
not more than 10 per centum of said unallotted annual sums may be employed 
in any one State, or in all of the Territories.” 

The question here presented is as follows: In making the 50 per centum allot- 
ments in the several States and in entering into obligations for loans pursuant 
to the above statutory provisions, shall the Administrator use the full $100,000,- 
000 made available by the Statute subject to the approval of the President, or 
shall he use as a base at a given time only such sum as shall have been previously 
approved by the President? 
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To date, the President has approved loans to the Administrator from the 
Reconstruction Finance Corporation for the current fiscal year in a total sum 
of $30,000,000. A total sum of $70,000,000 is, therefore, actually and uncondi- 
tionally available to this Administration, including the $40,000,000 appropriated’ 
in the Independent Offices Appropriation Act, 1939. The specific question, there- 
fore, is whether, in making the 50 per centum allotments among the several 
States as required by Section 3 (c), and in entering into loan obligations for 
the remaining 50 per centum, subject to the limitation of not more than 10 
per centum in any one State as provided by Section 3 (d), the sum of $70,000,- 
000 or the sum of $140,000,000 shall presently be used. 

The occasion for this requested opinion grows out of the following situation. 
In several States, particularly in the northern portions of the country where it 
is highly desirable to start construction and the digging of pole holes before 
winter, the Administrator desires, if possible, to act favorably at this time upon 
applications for loans in the largest sums possible under the Statute. If the 50 
per centum allotments among the States and the 10 per centum restriction in 
any one State with reference to the remaining 50 per centum must be based upon 
the said sum of $70000000, the maximum amount of loans has already been 
reached in certain States where it is highly desirable to make immediate fur- 
ther loans. This practical problem in the effective administration of the Statute 
will be met if the base of $140.00).000 can presently be used. The Bureau of 
the Budget to date has adopted the policy of recommending to the President 
upprovals of loans to the Administrator from the Reconstruction Finance Cor 
poration only in such sums as are needed for disbursement in the progress of 
construction. It is desired to continue this policy unless the above statutory 
provisions must be interpreted as limiting the present base under the restrictive 
provisions to $70 000 0CO, with the resulting interference in effective administra- 
tion of the Statute in certain States. 

In support of an interpretation that a base of $140,00),00) presently may be 
used, attention is called to the language of Section 3 (c) to the effect that the 
allotments between the States shall be “50 per centum of the annual sums herein 
made available or appropriated for the purposes of this Act.” The phrase 
“herein made available” was obviously intended to refer to the loans authorized 
from the Reconstruction Finance Corporation as distinguished from sums appre- 
priated by Congress out of the Treasury. Since the action of Congress related 
to the full $100,000,000 there would seem to be good reason for the view that 
this is the sum which fits the phrase “herein made available.” The Statute does 
not say “made available from time to time by the President.” On the contrary, 
the use of the word “herein” refers to the Statute and to the legislative act, 
which, so far as Congress itself is concerned, made $109,003 000 available. This 
view is supported further by the second sentence of Section 3 (c) providing that 
the Administrator, within 90 days after the beginning of each fiseal year, shall 
make findings upon which the 50 per centum allotment is to be made. The 
inference can be drawn that Congress intended, early in the fiscal vear, a 
determination of the maximum sum that might be expended in each State and 
an early planning of the program with respect to such determination. 

Although the above interpretation would seem to be supported by the lan- 
guage of the Statute, it might be considered that this interpretation, under cer- 
tain circumstances, would violate the spirit of the Statute, particularly with 
refererce to the 10 per centum limitation in Section 3 (d). In the event that 
the entire $140,000,000 is not actually utilized in loans, the interpretation pre- 
sented above might result in more than 10 per centum of the sums finally and 
actually available being employed in a given State. It is anticipated that there 
will be a demand for desirable loans more than enough to consume the entire 
$140.000.000. but the actual obligation of the funds must, of course, await the 
required approval by the President. 


The provisions of the cited statute making the sum of $100,000,000 
available for loan by the Reconstruction Finance Corporation to your 
Administration are not self-executing with respect to the making of 
said sums available for allotments and loans by your Administration 
for the purposes specified by the statute. That is to say, the funds 
or any part thereof, authorized to be loaned to your Administration 
by the Reconstruction Finance Corporation during the fiscal year 
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1939, not exceeding in the aggregate $100,000,000, become available 
to your Administration for such purposes only if and when loaned to 
your Administration with the approval of the President, so that such 
Executive action becomes in effect a condition precedent to the making 
of any part of that amount available to your Administration for the 
indicated purposes. Any other construction would violate both the 
letter and the spirit of the law, particularly the limitation contained 
in the proviso in section 3 (d) of the cited statute, in the event the 
full amount of $100,000,000 is not made available to your Administra- 
tion during the fiscal year 1939. 

Accordingly, in specific answer to the question presented in para- 
graph 3 of your letter, swpra, you are advised that in carrying out 
the provisions of subsections 3 (c) and 3 (d) of the statute, there 
should be used as a basis for making allotments and obligating for 
Joans only that part of the $100,000,000 as has been approved by the 
President and actually made available to your Administration. 


(A-93836) 


MILEAGE AND FEES—CIVILIAN WITNESS BEFORE ARMY COURT- 
MARTIAL—REIMBURSEMENT FOR ADVANCES FROM PERSONAL 
FUNDS BY SUBPOENA SERVING OFFICER 


The officer serving the subpoena for the appearance of a civilian witness before 
an Army general court-martial, when ordered by proper authority, is en- 
titled to reimbursement for fees and mileage necessarily advanced to the 
witness from personal funds at the time of the service, and there is no 
requirement that such advances be only by a disbursing officer, but the 
orders should be in writing, issued in advance of the payment directed 
and not confirmatory of the action previously taken, and a certified covy 
should be filed in support of the reimbursement voucher, as well as the 
cash receipt, evidencing actual payment. 


Acting Comptroller General Elljott to First Lieutenant Millard C. Young, 
United States Army, October 19, 1938: 

There has been received your letter of July 12, 1938, requesting 
review of settlement No. 0720508, dated May 24, 1938, disallowing 
your claim for $4, covering reimbursement of personal funds ad- 
vanced to one Eleanor M. Boyle, for fees and mileage pursuant to a 
subpoena issued and personally served for her appearance as a civil- 
ian witness before a general court martial convened December 16, 
1937, at 1:15 p. m., at Mitchel Field, New York, to testify as a witness 
for the United States in the case of Technical Sergeant Homer H. 
Hunt. 

It was certified March 12, 1938, by Colonel J. A. Ulio, A. G. D., 
Assistant Adjutant General, that in your capacity as Assistant Trial 
Judge Advocate of a general court martial, Mitchel Field, New York, 
you were ordered verbally by the Commanding General, Second 
Corps Area, to serve a subpoena upon one Eleanor M. Boyle, 131 
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Joraleman Street, Brooklyn, New York, and to tender her in advance 
fees for attendance for one day in court and mileage to and from 
her place of residence to the place of trial. You claim you advanced 
such civilian witness $1.50 for one day’s attendance at the court 
martial convened at Mitchell Field, and five cents per mile for 50 
miles’ travel from her residence to Mitchel Field and return, $2.50. 
Your claim was disallowed for the reason you were not directed to 
make advance payment from personal funds by written orders from 
proper authority prior to serving the subpoena. While the witness 
signed a receipt for the fees and mileage tendered at the time the 
subpoena was served, she did not appear as a witness. Whether a 
warrant of attachment issued because of such neglect or failure to 
appear is not shown. You now submit for consideration confirma- 
tory written orders issued by command of Major General McCoy, 
dated June 17, 1938, as follows: 


The verbal orders given to First Lieutenant Millard C. Young, Air Corps, on 
December 14, 1937, to serve a subpoena on Eleanor M. Boyle, 131 Joraleman 
Street, Brooklyn, New York, to appear and testify as a witness for the Govern- 
ment at the trial in the case of the United States vs. Technical Sergeant Homer 
H. Hunt, before a general court-martial convened at Mitchel Field, New York, 
pursuant to paragraph 1, Special Orders No. 209, Headquarters Second Corps 
Area, September 9, 1937, and the verbal orders given at the same time to tender 
to the said Eleanor M. Boyle fees for one day’s attendance as a witness and 
mileage from Brooklyn, New York, to Mitchel Field, New York, and return, are 
hereby confirmed and made of record, it having been impracticab!e to issue 
written orders in advance. 


Articles of War, 22 and 23, 41 Stat. 791, provide: 


Art. 22. Process to obtain witnesses.—Every trial judge advocate of a general 
or special court-martial and every summary court-martial shall have power to 
issue the like process to compel witnesses to appear and testify which courts 
of the United States, having criminal jurisdiction, may lawfully issue; but such 
process shall run to any part of the United States, its Territories, and possessions. 

Art. 23. Refusal to appear or testify—-Every person not subject to military 
law who, being duly subpoenaed to appear as a witness before any military 
court * * * willfully neglects or refuses to appear, or refuses to qualify 
as a witness, or to testify, or produce documentary evidence which such person 
may have been legally subpoenaed to produce, shall be deemed guilty of a mis- 
demeanor, for which such person shall be punished on information in the district 
court of the United States * * * Provided, That the fees of such witness and 
his mileage, at the rates allowed to witnesses attending the courts of the United 
States, shall be duly paid or tendered said witness, such amounts to be paid 
out of the appropriation for the compensation of witnesses: * * * 


The Army Appropriation Act of July 1, 1937, 50 Stat. 448, provides 
funds under the heading “Expenses of Courts Martial”: 


For expenses of courts martial, courts of inquiry, military commissions, retiring 
boards, and compensation of reporters and witnesses attending same, contract 
stenographic reporting services, and expenses of taking depositions and securing 
other evidence for use before the same, $40,000. 


Army Regulations 35-4120, paragraph 3e, promulgated pursuant to 
the above cited statute, provide that: 


When ordered by proper authority, the fees of a witness and his mileage at 
the rates allowed, including fee for one day's actual attendance and mileage 
for the journey to and from the place where the witness is to appear under the 
subpoena, will be tendered or paid in advance by the proper disbursing officer. 
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The statute provides that fees and mileage shall be paid or tendered 
witnesses, and the Attorney General has held, 23 Op. Atty. Gen. 424, 
that payment must be made at the time of the service of the subpoena. 
Public funds are ordinarily advanced to designated disbursing officers 
for the payment of obligations of the United States, but there appears 
nothing in the statute that fees and mileage must be advanced to 
the witness by a disbursing officer. It was held in 18 M. S. Comp. Dec. 
718, September 10, 1901, that the officer serving the subpoena is entitled 
to reimbursement for fees and mileage necessarily advanced to a wit- 
ness. ‘There has been no change in the statute which would necessitate 
a change in this mode of payment. 

In order to be entitled to reimbursement, the officer serving a sub- 
poena should be “ordered by proper authority” as required by the regu- 
lations to advance such payment. The orders should be in writing, 
issued in advance of the payment directed, and a certified copy should 
be filed in support of the reimbursement voucher, as well as the cash 
receipt, evidencing actual payment. 

The confirmatory orders submitted will under the circumstances be 
treated as authority for the payment made by you to Eleanor M. Boyle, 
but hereafter confirmatory orders may not be accepted as authority for 
the reimbursement of personal funds advanced for fees and mileage to 
civilian witnesses, 

Upon review the settlement is modified and $4 is certified due you. 
Settlement will issue in due course for such amount. 


(A-97126) 


TRANSPORTATION—TRANSIT PRIVILEGES AND LAND-GRANT DEDUC- 
TIONS—TITLE TO SHIPMENTS ACQUIRED BY THE UNITED STATES 
AT TRANSIT POINTS 


Where the requirements of transit tariffs have been met with respect to a 
given shipment so that there would be for application commercially the 
rates available under transit privileges, the Government as purchaser, at 
the transit point, of the property in the shipment, and as the party re- 
sponsible for payment of the transportation charges from transit point to 
destination, is entitled to deduction for land-grant from the charges ac- 
cruing beyond the transit point, and, in arriving at the earnings beyond 
the transit point where the movement from origin to destination involves 
only a single line, the distribution, over the transit point, of the charges 
accruing at the through rate available under transit privileges should be 
made on the basis of a mileage prorate, in the absence of other authori- 
tative basis, the transit balance not being the charge for the service be- 
yond the transit point. Operation and effect of certain typical transit 
tariff rules considered with respect to shipments of Government property- 


Acting Comptroller General Elliott to A. F. Cleveland, Vice President, Associa- 
tion of American Railroads, October 20, 1938: 
Your letter of August 24, 1988, file 1-185-2, advances the view 
that under the provisions of transit tariffs the Government is not 
entitled to the benefit of transit privileges, with deduction for land- 
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grant from charges from the transit point, with respect to shipments 
title to which is acquired by the Government at the transit point 
and shipment thence to destination made under Government bills of 
lading. This view is predicated apparently upon the assumption 
that the operation of certain transit tariff rules, referred to by you 
as being typical, precludes the use of a Government bill of lading 
from the transit point and renders impossible a compliance by the 
Government with tariff requirements concerning shippers from 
transit points. 

The rules considered as having such effect and numbered by you 
(1) to (4) for reference purposes, are stated in your letter to be as 
follows: 

(1) To whom and when granted 

Transit privileges will only be accorded shippers, transit house owners or 
operators who comply with these rules, keep records in the manner prescribed 
in Rule —, and make statements, when requested as to tonnage and representative 
freight bills on hand, and make affidavit, when required, as to the accuracy 
of such records and statements and permit inspection thereof, at any time, by 
the Inspection and Weighing Bureau. 

Transit privilege will only be accorded when tariff under which transit rate 


is applied permits application of such privilege on commodities moving under 
such tariff. 

(2) Records 

Shippers’, transit house owners’ or operators’ records must show all commod- 
ities handled, point of origin and destination, and whether received or forwarded 
by rail, boat, wagon or otherwise, which records must clearly show the different 
commodities, in pounds, separately : 


(a) Received by rail, 

(b) Received by boat, 

{c) Received by wagon, 

{d) Transferred from one transit house 
to another transit house (spec- 
ify transit house). 

(e) Forwarded by rail (loeal or non- 
transit), 

(f) Forwarded by boat (local or non- 
transit), 


(3) Shipper’s certificate 


(zg) Disposed of locally, 

(h) Forwarded by rail (transit), 

(i) Forwarded by boat (transit), 

(j) Transferred to (specify transit 
house), 

(k) Commodities on hand, 

(1) Commodities converted into prod- 
ucts and change in weight due 
to such treatment. 


When commodities are reshipped from transit house, shippers will be required 
to present to the Inspection and Weighing Bureau the inbound carrier's repre- 
sentative freight bills and shipping directions in duplicate, bearing Shipper’s 


Certificate in the following form: 


SHIPPER’S CERTIFICATE 


Tender is hereby made to the__.-~- athe 


iaeia (inbound carrier) 


eh (outbound carrier) 


freight bill 


as listed above, for the purpose of securing reshipping privilege and transit rate 


on commodity covered thereby. 


This tender is made with a guarantee on 


part that such privilege may be granted in conformity with rules of 


said railway, as published in its Circular No____-~-~- I. C. C. No 


have been read and with which 


, which 
familiar. 


Signature of Shipper. 


(4) Transfer of tonnage, or of freight bills and tonnage credit slips. 

In issuing freight bill on inbound shipments agents must show thereon the 
elevator, mill or warehouse into which the commodity has been unloaded. 

In case of change of ownership or transfer of commodities from one house to 
another (not part of the same plant facilities) freight bills will be transferred 
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when endorsement is executed by the owner upon the freight bill as provided 
in paragraphs (a), (b), and (c). 

Note.—The term “plant facilities” as used in paragraphs (a) and (c) is 
understood to include: 

Two or more units under one ownership and control whether located in the 
same or different sections of a city within the switching limits. 

(a) Where commodities are transferred from one house to another (not part 
of the same plant facilities) without change of ownership, the following endorse- 
ment shall be made: 

“The tonnage represented by this freight bill has been transferred from 
(insert here name of house) to (insert here name of house) without 
change of ownership. 

Signed 4 

(b) Where the change of ownership of commodities in the same house is by 
a bona fide sale from one party to another, the following endorsement shall be 
made: 

“The tonnage represented by this freight bill at___.__.___(insert here name of 
house) has been sold by 

SS EE eS eee, 

(c) Where a change of ownership is effected by a bona fide sale and the 
commodity is transferred from one house to another (not part of the same plant 
facilities) the following endorsement shall be made: 

“The tonnage represented by this freight bill has been sold by_.....--_-_-__-_ 

and moved from (insert here name of house from 
(insert here name of house to which transfer 


Signed 


Concerning the operation and effect of these rules in relation to 
the matter of deduction for land-grant, you state: 


The first rule (To Whom and When Granted) indicates that transit privileges 
contained in the tariff are available only to shippers, transit house owners, or 
operators who comply with the rules. We do not understand the government, 
in the purchase of this grain, complies with the rules, keeps the records in ac- 
cordance with the second rule above (Records), and makes statements when 
requested as to tonnage and representative freight bills on hand, ete. 

Under the third rule (Shipper’s Certificate) a certificate must be issued as a 
condition precedent to obtaining either a proportional rate, when in effect, or 
the balance, and this certificate can be executed only by one who has qualified 
under the transit tariff. It is our understanding that the government has 
not so qualified. From this we are of the opinion that neither the balances 
nor the proportional rates are available to the government, but that it must 
under the tariff pay the local rate less any land grant available in connection 
with the outbound movement from the transit point. 

Under the last rule (Transfer of Tonnage, or of Freight Bills and Tonnage 
Credit Slips) it is our interpretation, borne out by what we understand to be 
the practice (and our authority for this statement is Mr. J. H. Howard, Chair- 
man of the Western Weighing & Inspection Bureau who is in charge of the 
handling of transit for all carriers in the Western trunk line and Southwestern 
Freight Bureau territories) that under these transit rules the purchaser at the 
transit point cannot be shown as the shipper but the business is billed out from 
the transit point in the name of the transit operator, and therefore there cannot 
properly be used a government bill of lading from the transit station and 
the question of land grant does not become involved. 

As further indicating the propriety of the above interpretation your atten- 
tion is particularly directed to the following: 

“Transit is based upon the fiction recognized by the Courts and by the 
Interstate Commerce Commission that under the transit tariffs a shipment is in 
fact a through shipment from the country point of origin of the grain through 
the transit point to the final destination, and as such must take the rates that 
were in effect as of the date the shipment left the country station whether 
the basis through, or the local, proportional or balance from the transit station 
had changed prior to the forwarding of the commodity or the product thereof 
from the transit point. Transit is not an inherent right but it is a privilege 
which may be availed of only where tariff authority therefor exists, and then 
only when all the conditions of the transit have been fully and completely com- 
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plied with. When the inbound shipment is registered for transit it has the 
effect of creating a contract as between the transit operator and the railroad 
that if all the conditions in the transit tariff are observed, under those circum- 
stances the total charge from the origin point to the final destination will be 
exactly the same as if the shipment had gone through originally consigned to 
what later became the new or final destination, plus of course any charges 
for the privilege which the tariff might contain. 

“There is nothing in the tariffs that would authorize a changing of this con- 
tract simply because the government happens to purchase at the transit station 
either the original commodity or, where milling or other manufacturing process 
is permitted, the outbound manufactured commodity. What has been said 
above relates not only to the situation at rate break points, where either pro- 
portional or reshipping rates are used outbound, but also applies to the other 
situation where a through rate is protected and the outbound movement from 
the transit point is the balance left after deducting the inbound local to the 
transit station. 

“My understanding is that there is one further situation where we differ 
widely from the rulings of your department and that is where the entire service 
to and from the transit point involves a single railroad. In this situation obvi- 
ously there are no divisions. We are informed that under your rulings you 
are arbitrarily dividing the rate on a mileage prorate and claiming land grant 
deductions on the basis of the arbitrary outbound factor obtained by such di- 
vision. This means reducing the inbound factor for which no tariff authority 
exists and it gives a greater outbound factor than the tariff provides on which 
the land grant is figured. Obtaining the deduction by this arbitrary method 
it is then subtracted from the balance out of the transit point, producing a 
lower basis for the outbound service from the transit point than if the land 
grant was figured on the basis of the commercial balance from the transit point. 
We deny that you are entitled for reasons heretofore given to apply land grant 
to the existing balance since for reasons heretofore stated we do not consider 
it proper to use a government bill of lading from the transit point. 

“The railroad industry is of the opinion that you have two options available 
where you purchase a commodity at the transit station, i. e.: 

“(1) Proceed under the contract rate which means no land grant deduction; 

“(2) Use the local rate and apply thereto whatever land grant is lawfully 
applicable.” 


If correctly understood, your objections to the deduction of any 
land-grant from charges, computed on the basis of transit privileges, 
with respect to shipments acquired by the Government at transit points 
are based upon the several assumptions, (a) that under the rule num- 
bered one the Government, to be entitled to the benefit of reduced 
charges growing out of transit privileges, must be a shipper, transit 
house owner or operator, such as mentioned in said rule, since it is to 
these the tariff provides transit “privileges” will “only be accorded” 
and the Government cannot be such a shipper within the meaning of 
the tariff because the Government does not keep the records, make the 
statements, affidavits, etc., required of such shippers, transit house 
owners or operators by rule numbered two; (b) that as a condition 
precedent to “obtaining either a proportional rate, when in effect, or 
the balance” (presumably the transit balance), a shipper’s certificate 
must be issued, as required by rule numbered three, which certificate 
you consider must be executed by one who has qualified under the 
transit tariff and since you understand the Government has not so 
qualified “neither the balances nor the proportional rates are avail- 
able to the government ;” and (c) that under the rule numbered four, 
according to what you understand “to be the practice” a purchaser 
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at the transit point can not be shown as the shipper, it being neces- 
sary that the business be billed out from the transit point in the name 
of the transit operator; that “therefore” a Government bill of lading 
cannot properly be used from the transit station and “the question of 
land grant does not become involved.” 

Concerning the proposition that the Government may not keep the 
specified records, or be in a position to make the statements and 
affidavits, required under transit arrangements, it is not apparent that 
said faet, even if it exists, could have any effect upon the amount of 
charges eollectible on transited shipments, provided either the “ship- 
pers, transit house owners or operators” keep such records, make the 
required statements and affidavits, and otherwise comply with rule two 
concerning “Records.” In other words while it is true that, in order 
for a shipment to be entitled to the application of a rate made avail- 
able under transit arrangements, the requirements as to the matter of 
records must be met by the shipper, transit house owner or operator, 
it does not follow that the charges collectible for such shipment at 
the rates applicable under the transit arrangements are, or can be, 
restricted so as to be available for payment only by the shipper, transit 
house owner or operator, and not hy the consignee or other party 
responsible to the carrier for payment of the transportation charges. 
Apparently the conclusion to the contrary, implied in your letter, 
rests upon the wording in rule one that “Transit privileges will only 
be accorded shippers, transit house owners or operators” who comply 
with the rules as to records, etc. The effect of this provision would 
seem clearly to be that the right to transit privileges for a shipment 
can be acquired only when the requirements as to records have been 
met by the shippers, transit house owners or operators, but it is also 
equally clear that, when once a shipment has acquired a status entitling 
it to transit privileges, charges on the basis of rates available under the 
transit arrangements are for application regardless of whether the 
consignor from the transit point, the consignee, or other party, is 
responsible to the carrier for payment for the transportation service. 

A situation involving these principles was presented and con- 
sidered in Schreiber Milling & Grain Company v. Chicago Great 
Western Railroad Company, 213 I. C. C. 731. In that case the Im- 
perial Meal Company, a transit operator at Minneapolis, Minnesota, 
‘was the consignor of the various shipments involved which were 
transported from Minneapolis to St. Joseph, Missouri. The evi- 
dence indicated that said transit operator had acquired, on the 
Minneapolis market, certain inbound shipments of flaxseed and wheat 
screenings, along with the inbound freight bills which it had reg- 
istered with the Chicago Great Western Railroad Company for 
transit. The Schreiber Milling & Grain Company purchased, f. o. b. 
Minneapolis, from the Imperial Meal Company, the transit operator, 
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the linseed-oil meal and animal feed constituting the outbound ship- 
ments which had been milled at Minneapolis from the inbound flax- 
seed and wheat screenings. When the Imperial Meal Company, as 
consignor, tendered the outbound shipments to the carrier it sur- 
rendered current freight bills or tonnage slips covering the inbound 
shipments into Minneapolis. The Schreiber Milling & Grain Com- 
pany, however, paid and bore the transportation charges collected 
for the transportation from Minneapolis to St. Joseph, the charges 
so paid being computed on the basis of the local rate from Minne- 
apolis to St. Joseph. The shipments, being entitled to transit priv- 
ileges, the Imperial Meal Company thereafter presented claims to 
the carrier for the difference between charges at the local rates col- 
lected by the carrier and the charges properly applicable on the basig 
of transit balances. The claims so made were paid by the carrier 
to the Imperial Meal Company. Subsequently, the Schreiber Mill- 
ing & Grain Company presented claims for the overcharges which 
were rejected by the carrier on the basis that the overcharges had 
already been refunded. It is stated in the cited report of the Com- 
mission that the transit tariff concerned had provided that “transit 
privileges would be accorded only to shippers who kept records, sub- 
mitted statements when requested, and otherwise conformed to the 
requirements of the carrier.” In passing upon the carrier’s position 
that refund to the consignor.was proper, and that the Schreiber 


Milling & Grain Company had no right to a refund, the Commission 
said: 


In justification of its action in makifg refund of the overcharges to the Im- 
perial Meal Company, defendant asserts that it did so in good faith under a 
well-known and long-established custom in the grain trade whereby the transit 
operator who surrenders the inbound billing, and complies with the other tariff 
requirements, is recognized as the party entitled to such refund. Section 6 of 
the Interstate Commerce Act prohibits the charging of “a greater or less or 
different compensation * * * than the rates * * * which are specified 
in the tariffs.” The fact that complainamt paid the illegal charges assailed is 
not disputed, and it was the plain duty of defendant to refund the excess over 
the tariff basis to the one who paid such excess. The right to refund arose in 
contemplation of law the moment the overcharges were paid, and the party 
who paid them was entitled to reparation from that moment. American Smeit- 
ing & Refining Co. v. Director General, 144 I. C. C. 570. The fact that the 
custom relied upon, which obviously conflicts with the clearly defined duty 
of the carrier under the act, may have been indulged in in the past does not 
give to that custom legal force or effect, nor does it afford any reason for its 
continuance. Neither does the fact that defendant, relying upon such custom, 
has paid overcharges admittedly collected from complainant to the transit 
operator-consignor, who did not pay or.bear any part of them, operate to dis- 
charge or in any way affect its liability to complainant. 


Thus it appears sufficiently established that while a tariff may 
provide that transit privileges will be accorded only to shippers, 
transit house owners or operators who comply with the rules, etc., 
the benefit of charges at the rate available under the transit arrange- 
ments when the conditions entitling the shipment to transit priv- 
ileges have been met, is not limited to such shippers, transit house 

161412—39-——25 
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owners or operators but is for application in favor of the party 
paying the charges whether he be the consignee of the transited ship- 
ments, or another. Clearly such is the situation where the parties 
to the transaction of shipment are members of the general public, 
or in other words regular commercial shippers or consignees, and no 
citation of authorities would appear to be required for the proposi- 
tion that charges higher than those available to the general public 
can not lawfully be imposed upon the Government. See, however, 
in this connection, Missouri Pacific Railroad Company v. The United 
States, 71 Ct. Cls. 650, 661, where it was said: “Government officers 
are without authority to contract for rates higher than those tendered 
to the public in duly published and authorized tariffs.” 

As to the requirements of rule three with respect to the matter of 
shippers’ certificates, it is to be noted that said rule requires that 
when commodities are reshipped from a transit house, the shippers 
must present to an inspection and weighing bureau representative 
freight bills of inbound carriers and shipping directions in dupli- 
cate with a certificate to the effect that the tender to the outbound 
carrier of the listed freight bills of the inbound carrier is made for 
the purpose of securing reshipping privilege and transit rate, the 
certificate further reciting that the tender is made with a guarantee 
that such privilege may be granted in conformity with the carrier’s 
published rules with which the shipper is familiar. Where such 
certificate is properly made by the shipper from the transit point, 
your objection that the Government might not be able to qualify as 
a shipper under the transit tariff and hence could not issue such a 
certificate, would appear to have no more effect upon the amount of 
charges collectible than does the provision in rule one that transit 
privileges will be accorded only to shippers, transit house owners, 
or operators who comply with the rules. While it would appear 
necessary that the shipper from the transit point tender the inbound 
freight bills and execute the required certificate, there appears no 
requirement that the Government must be such shipper, before it, as 
the party responsible for the transportation charges from the transit 
point, may be entitled to the benefit of the rate available under 
transit arrangements. In other words, if the shipper from the transit 
point makes the necessary tender of the inbound freight bills and 
executes the required certificate, the fact that such shipper may be 
the transit house owner or operator rather than the Government 
does not prevent the applicability of the rate available under the 
transit arrangements, if the transit requirements are otherwise met, 
and the Government as the party responsible to the carrier for the 
transportation charges is entitled to the benefit of said applicable 
rate. Nor is there anything in rule three which would appear to 
render necessarily impossible the qualification by the Government as 





DECISIONS OF THE COMPTROLLER GENERAL 361 


a shipper from the transit point with possession of the information 
necessary to enable it to execute the required certificate as shipper. 
As to the proposition that under rule four you understand that 
the purchaser at the transit point cannot be shown as the shipper 
but the shipment must be billed out in the name of the transit op- 
erator and that “therefore there can not properly be used a Government 
bill of lading from the transit station and the question of land grant 
does not become involved,” it is pertinent to observe that the rule 
as set out in your submission relates to the matter of endorsing 
freight bills upon change of ownership or transfer of commodities 
from one house to another, and there has been noted nothing therein 
which would or could preclude the purchaser at the transit point 
from being shown as the shipper from the transit point under the 
transit arrangements. However, even if it be considered that the 
rule has the effect, which you state is given it in practice, of requiring 
the transit operator, rather than the purchaser, at the transit point 
to be shown as the shipper from the transit point, it still does not 
follow that such circumstance precludes the use of a Government 
bill of lading for the outbound movement. Government bills of 
lading are used customarily wherever it is known that the charges for 
the transportation service involved are to be paid and borne by the 
United States. Where therefore the Government purchases property 
and assumes the responsibility of payment to the carrier of the 
charges for the transportation service involved, the issuance of a 
Government bill of lading is proper even though it may be neces- 
sary on said bill of lading to show as the consignor of the shipment 
the party from whom the property was purchased or some other 
party. The fact, therefore, if it be a fact, that the transit operator 
must be shown as the shipper from the transit point does not preclude 
the use of a Government bill of lading where the Government has 
purchased the property at the transit point and undertakes respon- 
sibility for the payment of the carrier’s charges for transportation 
thence to destination. Moreover, even if shipment were to be made 
from the transit point on a commercial bill of lading rather than 
on a Government bill of lading and the shipper shown thereon be 
a transit operator rather than the Government, said fact would not 
require, as you seem to assume, payment of full commercial charges 
without deduction for land grant in the route traversed from the 
transit point, where it is established that title to the property in the 
shipment was acquired by the Government at the transit point. In 
payment of the carrier’s bill under such circumstances the Govern- 
ment would be required to make deduction for land grant notwith- 
standing the use of a commercial bill of lading, as the right depends 
upon statutes of the United States and not upon terms of bills of 
lading. That the use of a Government bill of lading is not required 
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as a condition precedent to the deduction of land grant from commer- 
cial or tariff charges for shipments of Government property over 
land-grant roads, see Northern Pacific Railway Company v. The 
United States, 72 Ct. Cls. 563, where it was held that, with respect 
to shipments considered in Finding IX, which were transported 
under commercial bills of lading, deduction for land-grant in the 
aggregate amount of $533.68 was proper. See also, in this connection, 
Louisville & Nashville Railroad Company v. United States, 267 
U. 8. 395. There appears no basis for the conclusion, therefore, that 
land-grant deduction cannot be made from commercial charges appli- 
cable for the transportation of property of the United States over 
jand-grant roads merely because the shipment may not have been 
made on a Government bill of lading. 

Relative to your conclusion that the Government has two options 
available where it purchases a commodity at the transit station, 
i. e.— 

(1) Proceed under the contract rate which means no land grant deductions; 

(2) Use the local rate and apply thereto whatever land grant is lawfully 
applicable. 
it would appear that there is involved a misconception of the basis 
upon which deduction for land grant is required by statute to be 
based. The amount that may be paid for the transportation of prop- 
erty of the United States, over roads aided upon conditions affording 
the Government reduced rates, may not exceed fifty per cent of the 
full amount of compensation, computed on the basis of the tariff or 
lower special rates for like transportation performed for the public 
at large. In other words where deduction for land grant is required 
the charges from which such deduction must be made are the charges 
that would apply to the public at large for like service. If, there- 
fore—as appears to be admitted in the “options” stated by you as 
open to the Government—the public at large would be required to 
pay commercial charges at rates available under the transit arrange- 
ments, such charges are the only charges that may be used in making 
deduction for land grant. As established in the case of Schreiber 
Milling & Grain Company v. Chicago Great Western Railroad Com- 
pany, supra, the general public in situations such as here concerned 
would be entitled to the benefit of the rates available under the transit 
arrangements and could not be required to pay greater charges on 
the basis of the local rates from the transit point. It is evident, 
therefore, that it is from compensation computed on the basis of rates 
available under the transit arrangements that land grant must be 
deducted, where under the transit tariffs the shipment is entitled to 
the benefit of transit privileges. 

Concerning your objection to the method of arriving at the amount 
of land grant where the entire service to and from the transit point 
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involves a single road, it will be noted that this question was fully 
considered in 16 Comp, Gen. 1027. The principles there considered as 
controlling need not be restated here. As to your suggestion, how- 
ever, that in such instance the charges subject to land grant in any 
event should not be more than the transit balance and not the pro- 
portion of the through charge accruing beyond the transit point 
on the basis of apportioning the through charge on a mileage prorate, 
attention is invited to the fact that in La-River Grain From St. Louis 
To The South, 203 I. C. C. 385, 388, it was said: “Transit balances 
are remaining portions of through rates via transit points that are 
paid when the traffic moves from those points. They are not the 
charges for such movements.” 

As noted above, deduction for land grant is required to be made 
from the charges, or compensation, accruing to the land-aided line 
and the apportionment of the through charge on the basis of a mile- 
age prorate, where the entire service to or from the transit station 
involves a single line, appears, in the absence of any authoritative 
basis otherwise, the proper method of arriving at the earnings of the 
land-grant line from the transit point. See also in this connection, 
Southern Pacific Company v. United States, 237 U. S. 202. 

Accordingly, upon consideration of the matters suggested by you 
I am unable to hold that the Government is not entitled to the benefit 
of rates available under transit arrangements or that, where it is so 
entitled, the charges accruing under such rates are not properly 
subject to deduction for land grant when the route involved embraces 
land-aided mileage conditioned upon reduced rates for the transpor- 
tation of property of the United States. 

It is believed the matters herein developed should remove any 
necessity for a conference on the question such as you suggest. How- 
ever, if notwithstanding the foregoing you feel that the matter should 
be further discussed, you may make arrangements with this office 
therefor on any working day during the usual office hours. 


(A-97774) 


APPROPRIATIONS—OBLIGATION—CONTRACTS INVOLVING 
SUBSEQUENT FISCAL YEARS—UNCERTAIN AMOUNTS 


The rule that a claim is chargeable to the appropriation for the fiscal year in 
which the liability was incurred, is applicable in all cases in which there 
is a definite determination as to the time the public funds became obligated 
for the payment of a given liability whether the amount is, or is not, certain 
at the time. 

Where bilateral agreements executed by and between the Secretary of Agricul- 
ture and cattle owners provided for testing of cattle and for payment of 
indemnity, not to exceed a certain sum, for cattle reacting to test for 
Bang’s disease and marketed in accordance with the agreements, there is 
an obligation against the appropriation for the fiscal year when the agree- 
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ment is executed, and such appropriation is chargeable notwithstanding 
the cattle were not slaughtered until the following fiscal year. 5 Comp. 
Gen. 118, relating to unilateral agreements without provision for payments 
by the Government for cattle destroyed, distinguished. 


Acting Comptroller General Elliott to the Secretary of Agriculture, October 
21, 1938: 


Letter dated September 7, 1938, from the Acting Secretary, is as 
follows: 


The Bureau of Animal Industry of this Department has just advised me that 
certain claims for payment for cattle reacting to the Agglutination test for 
Bang’s disease, which were tested before July 1, 1938, and slaughtered after that 
date, have been returned by your office without certification, accompanied by 
the following statement: 

“As the animals were not slaughtered until after July 1, 1988, the appro- 
priation for 1938 does not appear available for payment. 5 Comp. Gen. 118.” 

It will be greatly appreciated if you will give further consideration to this 
matter, at as early a date as possible, because it is believed that the decision 
of August 17, 1925, cited above, is, by necessary inference, authority for the 
payment of compensation in these cases rather than against such payment. 

The decision cited reverses a prior decision of the Comptroller of the Treas- 
ury, who held that the agreements with the owners of the cattle, in connection 
with tests for tuberculosis, might be considered “as creating an obligation under 
the appropriation for the fiscal year in which the agreements were made.” The 
stated reason for the Comptroller General’s reversal of that decision is that 
an examination of the agreement of cooperation showed “no provision made 
therein for the payment of indemnity,” raising, as it seems to this Department, 
the necessary inference that the decision would not have been reversed if there 
had been provision for the payment of indemnity in the agreement. In all 
these cases, recently submitted for certification, there was a written agree- 
ment, duly signed by the cattle owners and the Secretary of Agriculture, in 
which the Secretary agreed to make the applicable indemnity payment, as 
follows: 

“17. That the owner’s herd shall be tested for Bang’s disease under the direc- 
tion of the Bureau without expense to the owner except for necessary handling 
of the animals incident to collecting blood samples. 

“18. To pay to the owner, upon such proof of compliance with the terms hereof 
as the Chief of the Bureau may require, an amount for each animal, except 
“unregistered bulls marketed in accordance with this agreement, equal to the 
appraisal less the net proceeds of marketing the animal and less any other 
moneys received because of the elimination of the avimal but in no event to 
exceed $25 for a grade animal and $50 for a registered purebred animal. (Reg- 
istration certificates covering cattle over 8 years old shall be presented at time 
of appraisal.) 

“19. It is mutually understood and agreed that the Secretary may, in his dis- 
cretion, determine that a second, a third, and/or a fourth test shall be made 
of the owner's herd hereunder, and that in the event of sueh second, third, . 
and/or fourth test, reactors to each such test shall be eliminated and payment 
made therefor in the same manner as for reactors to the first test.” 

In view of this specific agreement on the part of the Secretary of Agriculture, 
made in the fiscal year 1938, to pay for the animals eliminated on account of 
Bang’s disease, it is believed that 5 Comp. Gen. 118 is properly to be cited as 
authority for the proposition that, when such an agreement has been made, the 
appropriation for the fiscal year in which it is made is charged with the payment 
of the indemnity provided for in the agreement, even though the cattle involved 
having been tested during one fiscal year may not have been slaughtered or 
eliminated until after the close of that year. 

It is earnestly hoped that this matter may be given prompt consideration, so 
that these cattle owners may receive indemnity payments in accordance with 
the agreements at as early a date as possible. 


The agreement considered in 5 Comp. Gen. 118 was a unilateral 


agreement—one in which the owners of herds agreed to permit the 
tuberculin testing and retesting of their herds, etc., but which con- 
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tained no provision for payment by the Government to owners for 
tuberculosis-infected cattle destroyed, the primary object of the agree- 
ment from the owner’s standpoint, at least, appearing to consist in 
the obtaining of a so-called “tuberculosis free-accredited herd certifi- 
cate.” Since such an agreement in nowise obligated the Government 
to pay—the matter of payment being in the discretion of the Secre- 
tary of Agriculture—there could have been no liability set up against 
the appropriation at the time of making such agreement. 

In the instant matter, however, the agreement appears to be bilat- 
eral. After setting forth the names of the parties, etc., the agreement 
states : 

Whereas, it is desired to eliminate cattle reacting to the agglutination blood 
test for Bang’s disease, 

Now, therefore, in consideration of the premises and the mutual covenants 
of the parties herein contained and the Secretary’s initial blood test for Bang’s 
disease, it is hereby mutually agreed as follows: 
and thereafter sets forth 16 paragraphs as “Covenants of the Owner,” 
and three paragraphs as “Covenants of the Secretary”—the latter 
being those quoted in the letter, supra. 

It has long been the accepted general rule of the accounting officers 
of the Government that a claim against an annual appropriation 
when otherwise proper is chargeable to the appropriation for the 
fiscal year in which the liability was incurred. The rule is applica- 
ble in all cases in which there is a definite determination as to the time 
the public funds became obligated for the payment of a given liability 
whether the amount is, or is not, certain at the time. 

Under the form of agreement here under consideration, since there 
is a definite agreement to pay indemnity, the amount of the indemnity 
payment not to exceed a certain sum, it must be held that there is an 
obligation against appropriated moneys when the agreement is en- 
tered into, and that the appropriation properly chargeable is the 
fiscal year appropriation current at the time the agreement is made. 
Audit action by this office on payments under such agreements as 
herein described hereafter will be accordingly—the decision 5 Comp. 
Gen. 118 having no application in such cases. 


(A-95173) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—PICK-UP AND 
DELIVERY SERVICE INCLUDED IN THROUGH RATES 


Where, in connection with a Government shipment, the pick-up service at 
origin, and the delivery service at destination, were performed by the 
carrier, making inapplicable the tariff provision for an allowance to the 
econsignor or consignee for their performance of such service, and there is 
neither separate charge assessable against the shipper or consignee for 
the said services—but, on the contrary, the through rate includes the said 
services—nor any tariff or proper divisional authority for the segregation 
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of an amount at origin and at destination as accruing out of said rate for 
the performance of the said services by the carrier or by a contract dray- 
man as its agent, deduction of any amount, as for the performance of the 
said services, from the charges computed on the basis of the through rate, 
before determining the applicable land-grant savings, is unauthorized. 


Acting Comptroller General Elliott to the Chicago, Burlington & Quincy 
Railroad Company, October 22, 1938: 

There has been considered the matter of your supplemental bill 
No. 65472 for $1.02 as a balance claimed to be due for transportation 
of a shipment of 1 box of tools, 85 pounds, and 14 boxes of iron 
nuts, 3,517 pounds, total 3,602 pounds, from Rock Island, Illinois, 
to Denver, Colorado, under bill of lading WQ-1780430, December 
23, 1937. 

Charges were claimed in your bill 65472 in the net amount of $33.86 
for said shipment on the basis of dividing the commercial charge of 
$46.69 over Atchison, Kans., and deducting $1.80 from the earnings 
east of that point, and a like amount from the earnings west, before 
taking out for land grant. The deduction of $1.80 east of Atchison, 
thus treated in your bill as not being subject to deduction for land 
grant, is shown on the bill as “RR Pick-up 5¢” and likewise the de- 
duction of $1.80 west of Atchison, similarly treated, is shown as 
“R.R. Dely 5¢.” In other words, your bill for the service in question 
excluded from the gross charges for the shipment five cents per cwt. 
on the total weight as for pick-up service at origin and a like amount 
as for delivery service at destination, before making deduction for 
Jand grant, and added back the pick-up and delivery charges to the 
net land-grant charges derived from the balance. The bill of lading 
shows the shipment as having been received by the carrier from the 
- Quartermaster, Rock Island Arsenal, Illinois, and as having been de- 
livered by the carrier to the U. S. Forest Service at Denver, Colo., 
and indicates that neither the pick-up service at origin nor the de- 
livery service at destination was performed by the Government. 

The War Department disbursing officer made payment of the 
charges in the net amount of $32.84, derived through deduction for 
land grant from the gross charges east and west of Atchison, such 
gross charges not being first diminished by deduction of any amount 
as for the pick-up and delivery charges. Your supplemental bill is 
for the difference of $1.02 between the charges so claimed originally 
and the charges so paid by the disbursing officer. 

It is noted you state: 

The pick-up and/or delivery service as authorized in W. T. TL.-336 has 
the effect of extending the scope of the rate beyond the platforms or depots at 
origin or destination. Item 40 specifies the area in which the pick-up and/or 
delivery service will be accorded. Items 100 and 110 provide that carriers 
will perform this service when consignor or consignee notifies them that the 
service is desired. Item 220, paragraph H specifies that the service will be by 
highway vehicle only. Item 220 makes other various provisions, one of which 


is that when the consignor or consignee performs the service, they will be 
allowed 5¢ per cwt. 
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Your file A-82869 of Jan. 26, 1937 in connection with L&N. RR. bill 19174-70; 
states, that where the service is performed by the consignor or the consignee on 
a government shipment this 5¢ must be deducted and land grant applied on 
the balance. This decision recognizes the fact that land grant does not apply 
‘beyond the rail termini of the carrier. You further state that where the 
contract drayman of the carrier performs the service, then the land grant should 
be applied on the gross. Your statements are in conflict. If the land grant 
does not apply beyond the rail termini of the road haul carrier on shipments 
picked up and/or delivered by the United States Government, then it does not 
apply beyond the termini of the carrier on shipments picked up and/or delivered 
by contract drayman. 

The situation appears to be that under rates published as applying 
from Rock Island, Ill., to Denver, Colo., the pertinent tariff provides 
for the performance, by the carrier, of pick-up service from points 
within specified limits from its freight depot at origin and for de- 
livery service by the carrier to points within specified limits from 
its freight depot at destination, such service to and from the carrier’s 
depots to be performed without additional charges. The tariff fur- 
ther provides that if the consignor or consignee elects to perform 
the pick-up or delivery service an allowance of five cents per hundred- 
weight will be made to the party performing such service. As noted 
hereinabove the record in the present matter indicates that both the 
pick-up service at origin and the delivery service at destination 
were performed by the carrier so that the provision for five cents 
per hundredweight as an allowance to the consignor or consignee for 
such service would have no application. The published through rate 
therefore applied from the point of pick-up to the point of delivery 
and there is no tariff or proper divisional authority for the segrega- 
tion of five cents at origin and five cents at destination as accruing 
out of said through rate for the pick-up service or the delivery 
service performed by the carrier or by a contract drayman as its 
agent. 

The question presented in the instant matter is similar to that 
considered by a former Comptroller of the Treasury in 18 Comp. Dec. 
238, 240, where it was said: 

Where a bridge, transfer, or terminal service is rendered by a company 
for which a separate and distinct charge is made, which is added to and in- 
cluded in the through rate and to which said company is entitled in the division 
of the through rate as separate and distinct from the charges for the remainder 
of the through service, being additional to the amount otherwise chargeable 
for the transportation, said charge is to be considered as a separate and dis- 
tinct item in the division of the rate by which land-grant and other deductions 
are to be determined. But when no such separate charge is made for sald 
service, but the expenses thereof are borne by the transportation company as a 
part of its operating expenses, said charge can not be considered as separate 
and distinct from the charges of the transportation company for its services, 
but must be regarded as included in and as a part of the said services treated 
as an entirety, and for which the transportation charge is allowed. 

There is no separate charge assessable against the shipper or con- 
signee for the pick-up or the delivery service performed by the carrier 
on shipments moving under the rates here concerned. On the con- 


trary the through rate includes the pick-up and the delivery service 
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without additional charge. Under such circumstances the principle 
stated by a former Comptroller of the Treasury, as above, is for ap- 
plication and there is no authority for deducting from the charges 
computed on the basis of the through rate any amount for the termi- 
nal pick-up or delivery service, the cost of which is borne by the 
carrier as an operating expense. Land-grant deductions and earn- 
ings are to be determined upon the basis of land-grant mileage to 
total mileage from the point of pick-up to the point of delivery. 
While the actual distance from the point of pick-up to the carrier’s 
freight depot at origin and from the carrier’s freight depot at desti- 
nation to point of delivery is not shown, it would seem that the addi- 
tion of said distance as non-land-grant mileage to the distance from 
the station at origin to the station at destination would in all prob- 
ability change the percentage of deduction for land grant so infinites- 
imally as to be for all practical purposes negligible. 

The situation that thus maintains where the carrier, or a drayman 
as its agent, performs the pick-up and delivery service, is different 
from that in which the Government as consignor and consignee per- 
forms both the pick-up and the delivery service. In the latter situa- 
tion the service performed by the carrier begins with acceptance of 
the shipment at the origin freight depot and terminates with the de- 
livery of the shipment at the destination freight depot. Decreasing 
the commercial charges computed on the basis of the through rate 
by the amount of the allowances accruing by reason of the pick-up 
and delivery service performed by the Government, leaves the differ- 
ence as the compensation remaining to the carrier commercially for 
the depot to depot transportation service performed. The fact that 
in such circumstances land-grant deduction is computed on the basis 
of the difference so remaining affords no basis for deducting five 
cents per hundredweight from the charges computed on the basis of 
the through rate, before taking out land grant, where no allowances 
for pick-up and delivery services are involved. 

Accordingly, the basis on which the claim for $1.02, here con- 
cerned, is predicated is not authorized and the claim therefore must 
be and is disallowed. 


(A-98701) 


TRANSPORTATION—CIVILIAN CONSERVATION CORPS—SPECIAL TRAIN 
SERVICE—TRANSFER AND MINIMUM TRANSPORTATION CHARGES 


Where the applicable Civilian Conservation Corps agreement provides for the 
furnishing of special train service at the established rates only in cases 
of personnel movements of a specified minimum number, and the per- 
sonnel transported from point of origin is less than the minimum number 
so required, no amount in addition to the established rates for the actual 
personnel so transported is for payment to the carrier where the revenue 
from the special train service is increased beyond the minimum so con- 
templated by the addition of another contingent en route to destination. 
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Where the only authority for charges at the point of transfer provides that 
“Passengers will arrange transfer of themselves,” and that “Transfer 
charge for each piece of baggage under through check will be 15 cents,” 
there is no basis for a charge for the transfer of either Civilian Con- 
servation Corps personnel, or their baggage, where transported in special 
train service under the agreement applicable to such personnel. 


Acting Comptroller General Elliott to the Missouri Pacific Railroad Company, 
October 22, 1938: 

There has been considered the matter of your supplemental bill 
9163-B for $91.58 for the transportation of Civilian Conservation 
Corps personnel and escorts from Ozark, Ark., to Chicopee, Mo., in 
October 1934, pursuant to transportation request No, WQ- 1,257,337. 
Said request, as drawn September 28, 1934, was made out to request 
the Missouri Pacific Railroad Co. to furnish transportation good 
in coaches only for “Capt. Joe R. White, 3 Res. Off. 1 Ed. Advisor, 
& 205 CCC” from Ozark to Chicopee “via SLSF.” However, said 
request was indorsed on the reverse side by Captain White to show 
the actual transportation furnished to be for “3 officers, 178 en- 
rollees,” and in bill 9163-A charges were claimed for transportation 
of 181 persons, under said request, at a fare of $4.86, total $879.66. 
By settlement T-100,620, August 27, 1935, there was allowed for 
this service $872.42 on the basis of a fare of $4.82, said fare includ- 
ing 15 cents for transfer at Williamsville, Mo. The additional 
amount of $91.58, now claimed in supplemental bill 9163-B is based 
on a minimum of 200 fares at $4.82, or $964, for special train service 
from Ozark to Chicopee, less the sum of $872.42 allowed in the settle- 
ment for the 181 travelers between those points. 

The record shows, however, that there were transported in the 
special train here concerned, in addition to the 181 travelers from 
Ozark to Chicopee, a contingent of 179 Civilian Conservation Corps 
enrollees and escorts from Russellville, Ark., to Elsinore, Mo., pursuant 
to transportation request WQ 1,257,339. For the transportation of 
this contingent there was allowed in the above settlement the sum of 
$676.62 on the basis of a fare of $3.78 which included 15 cents for 
transfer in Williamsville, Mo. 

The bill for $91.58 now presented computes the charges for the 
transportation of the two contingents on the basis of a minimum of 
200 fares at $4.82 per capita, $964, for the contingent transported 
irom Ozark to Chicopee and 179 fares at $3.78 per capita, $676.62, 
for the contingent transported from Russellville to Elsinore, total 
$1,640.62, from which the amount of $1,549.04, allowed in the settle- 
ment, is deducted, leaving a balance of $91.58 now claimed. As the 
settlement allowed $676.62 for the contingent from Russellville and 
used the same per capita fare with respect to the contingent from 
Ozark as is used in the supplemental bill the additional amount now 
claimed is in effect the charge at $4.82 per capita for 19 persons 
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as the difference between a minimum of 200 persons from Ozark and 
the 181 persons actually transported from that point. 

On the matters thus of record there arise two questions: (1) 
whether the transfer charge of 15 cents, included in the fares claimed, 
is properly for application and allowance for this service; and (2) 
whether the revenue properly computed on the basis of the authorized 
fares applicable to the two contingents transported in the train is 
not in excess of the minimum special train charge that otherwise 
might be for payment. 

Civilian Conservation Corps Agreement No. 5, applicable at the 
time of this service, provided that for transportation of parties of 
100 or more, per capita fares would be established on the basis of 
35 percent of normal one-way first-class fares authorized under tariffs 
of the carriers applicable to domestic rail travel, and established on 
basis of not less than 3.6 cents per mile from point of origin to desti- 
nation, such fares to be established also on the bases set forth in 
Condition 1 of Joint Military Passenger Equalization Agreement No. 
9. The agreement provided with respect to the matter of transfer: 

In the construction of fares via points of interchange via which wagon transfer 
service is required, the usual transfer arbitraries applicable in connection with 
regular commercial traffic will be added to the through fares constructed on the 
basis indicated in this Section * * *, except that in cases in which movements 
may be routed through via such junctions via routes via which no wagon transfer 
service is involved, no additional charge will be added if movements are routed 
through via routes via which wagon transfer service is required on regular train 
traffic. 

Concerning the matter of special train service it was provided in 
Section 10, paragraph (1) (a): 

The coach fares tendered in this agreement are for transportation in coaches 
only in regular train service, except that for movement of parties of 200 or more 
in cases in which regular train schedules are unsatisfactory, special train 
service to such extent as is necessary to provide reasonably satisfactory through 
schedules will be provided without additional charge, except as set forth in 
paragraph (1) (b) of this section (10). 

Paragraph (1) (b), thus referred to, related to situations in which 
routes traveled in special train service might involve short hauls 
by one or more of the participating carriers so that the earnings of 
such short-haul carriers out of the through charges would be less 
than certain specified minima required in such instances. No such 
situation occurs in connection with the travel here concerned. 

It appears that the fares of $4.82 from Ozark to Chicopee and $3.78 
from Russellville to Elsinore, used in the supplemental bill, are de- 
rived from fares of $13.35 and $10.36, respectively, published in 
Missouri Pacific Tariff I. C. C. 7730 and St. Louis-San Francisco 
Tariff I. C. C. 3611, reduced to 35 percent, or $4.67 and $3.63, to which 
15 cents per capita as for transfer in Williamsville, Missouri, is 
added in each instance, resulting in the per capita charges of $4.82 
and $3.78 stated in the bill. The fares of $13.35 and $10.36 are made 
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via North Little Rock, Arkansas, being composed of $11.64 Ozark 
to Williamsville plus $1.71 Williamsville to Chicopee and $9.84 
Russellville to Williamsville plus 52 cents Williamsville to Elsinore. 
The only authority which has been found pertaining to transfer 
charges at Williamsville is Missouri Pacific Railroad Company, Pas- 
senger Traffic Department, Circular No. 1924-10, supplement 13 of 
which provided: 


Williamsville, Mo.—Interchange of traffic with St. L.-S. F. Railway will be 
permitted. Passengers will arrange transfer of themselves. Transfer charge 


for each piece of baggage under through check will be 15 cents. 

Under this provision there is no basis for a charge for transfer 
of passengers at Williamsville, and as to the charge of 15 cents for 
“each piece of baggage under through check” it appears that the serv- 
ice here concerned, being in special train, there would be no occasion 
for transfer of baggage at Williamsville and no authority to collect 
for such transfer from commercial traffic moving in like special train 
service. Accordingly, there is found no authority for payment of the 
transfer charge of 15 cents per passenger with respect to either of the 
contingents here concerned, and the per capita fares for application 
appear to be $4.67 for the travel from Ozark to Chicopee and $3.63 
from Russellville to Elsinore, so that the charges on the basis of the 
number of persons actually transported would be: 


WQ-1, 257, 337, Ozark to Chicopee, 181 persons @ $4.67 
WQ-1, 257, 339, Russellville to Elsimore, 179 persons @ $3.63 


On the question of the minimum charge for a special train, the 
paragraph quoted above from section 10 of the agreement provides 
in substance that if regular train schedules are unsatisfactory special 
trains for parties of 200 or more will be furnished to the extent 
necessary to provide satisfactory through schedules without addi- 
tional charge, with certain exceptions not here material. While said 
provision does not in terms fix a minimum charge, except with re- 
spect to participating short-haul carriers whose earnings otherwise 
would be less than a specified minimum, it is true that, since the 
agreement apparently did not contemplate the furnishing of special 
train service for parties of less than 200, the minimum earnings for 
such special train service would not be less than the amount of 
charges accruing for 200 persons at applicable agreement fares from 
origin to destination. In other words, it would seem that for a 
special train from Ozark to Chicopee the agreement would by im- 
plication at least require not less than a charge arrived at on the 
basis of 200 times the fare of $4.67 from Ozark to Chicopee, or $934. 
As indicated above, however, the revenue properly accruing for the 
transportation of the persons carried in this train was $1,495.04, 
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which far exceeds the minimum revenue as for 200 persons from 
Ozark to Chicopee for which a special train would have been fur- 
nished. Accordingly there appears nothing due as for a minimum 
special train charge, over and above the revenue properly accruing 
at the applicable agreement fares for the number of persons actually 
transported. 

Upon review therefore it appears that the charges properly appli- 
cable for the service here concerned aggregated $1,495.04 and since 
the amount allowed in the settlement was $1,549.04 there resulted 
an overpayment of $54, which if not promptly refunded will be 
deducted in the settlement of an open account. 


(A-98408) 


LAND ACQUISITION—BANKHEAD-JONES FARM TENANT ACT OF 1937— 
TITLE VALIDITY REQUIREMENTS NOTWITHSTANDING ABSENCE OF 
PRESENT STRUCTURE ERECTION INTENTIONS 


Purchase of land under Title III of the Bankhead-Jones Farm Tenant Act of 
July 22, 1937, 50 Stat. 525, which also authorizes the erection of such struc- 
tures thereon as may at any time thereafter be considered necessary to adapt 
it to its most beneficial use, is not authorized in the absence of a showing 
that title to the land proposed to be acquired is satisfactory to the Attorney 
General pursuant to section 355, Revised Statutes, notwithstanding there 
is no present administrative intention to erect structures thereon, 


Acting Comptroller General Elliott to the Secretary of Agriculture, October 
24, 1938: 

In my letter to you of August 11, 1938, A-51626, it was stated that 
the language in my prior letter to you of July 12, 1938, approving a 
-proposed land purchase voucher form subject to certain comments and 
changes indicated therein, was not to be understood as indicating a 
view of this office that any lands may be acquired under Title IIT of 
the Bankhead-Jones Farm Tenant Act, approved July 22, 1937, 50 
Stat. 525, without regard to section 355, Revised Statutes, or as modi- 
fying any former decision of this office relative to the applicability 
of said section 355, citing in that connection 9 Comp. Gen. 75; 15 éd. 
359; 16 zd. 856; and Opinion of the Attorney General dated July 6, 
1987, addressed to you. 

There has now been received for preaudit a voucher stated in favor 
of Eldon T. Alvord, % R. L. Spurlock, Project Manager, Bureau of 
Agricultural Economics, Douglas, Wyoming, for $870, as the purchase 
price of 640 acres of land in Weston County, Wyoming, under said 
Title III of the Bankhead-Jones Farm Tenant Act. It does not 
appear that there has been obtained the Attorney General’s approval 
of the title to the land pursuant to said section 355, Revised Statutes, 
which provides that— 


No public money shall be expended upon any site or land purchased by the 
United States for the purposes of erecting thereon any armory, arsenal, fort, 
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fortification, navy-yard, custom-house, light-house, or other public building, of 
any kind whatever, until the written opinion of the Attorney-General shall 
be had in favor of the validity of the title, * * * 

but, apparently in lieu of such approval by the Attorney General, 
there is attached to the title papers submitted with the voucher a 
“Certificate Relative to section 355, Revised Statutes”, signed by 
James M. Gray, In Charge, Division of Land Acquisition, Bureau of 
Agricultural Economics, Department of Agriculture, certifying that 
the land— 

* * * which is being acquired pursuant to Subsection (a), Section 32, 
Title III of the Bankhead-Jones Farm Tenant Act, is not being purchased for 
the purpose of erecting thereon any armory, arsenal, fort, fortification, navy 
yard, custom-house, lighthouse, or other public building, of any kind whatever. 

On this record, payment of the voucher is not authorized. The 
cited subsection (a), section 32, title III of the Bankhead-Jones Farm 
Tenant Act, 50 Stat. 526, authorizes the Secretary of Agriculture to 
acquire by purchase, gift, devise, etc., submarginal land and land not 
primarily suitable for cultivation. Subsection (b) authorizes the 
Secretary of Agriculture “To protect, improve, develop, and admin- 
ister any property so acquired and to construct such structures 
thereon as may be necessary to adapt it to its most beneficial use.” 
Section 41, title IV of the act provides that— 

For the purposes of this act, the Secretary shall have power to— 

* * a . * * * 

(f) Acquire land and interests therei: without regard to section 855 of the 
Revised Statutes, as amended. This subsection shall not apply with respect 
to the acquisition of land or interests ‘n land under title III. 

Thus while title III expressly authorizes the erection of structures, 
which would include buildings, on the land purchased thereunder, 
and title IV expressly provides that the exemption from compliance 
with the requirements of section 355, Revised Statutes, shall not 
apply to land purchased under title III, the Department’s view ap- 
pears to be, nevertheless, that section 355 does not apply to purchases 
of land under Title III where there is no present administrative pur- 
pose to erect structures thereon authorized by the statute. A similar 
argument concerning the purchase of lands by your Department under 
title VII of the act of June 15, 1935, 49 Stat. 378, 384, for the res- 
toration, etc., of migratory waterfowl and other wildlife was an- 
swered by the Opinion of the Attorney General of July 6, 1937, to 
you, supra, in part as follows: 

The term “building” as here used has been construed broadly to cover any 
public building. 9 Comp. Gen. 75. See also Title Guaranty ¢ Trust Co. v. Crane 
Co., 219 U. S. 24, 383; United States v. Tucker, 122 Fed. 518, 522. A building 
erected and used to assist in providing “for the restoration, rehabilitation, and 
protection of migratory waterfowl and other wildlife” must of necessity be a 
public building, and it may well be held that dikes, dams, canals, and other 


works constructed to carry out this public purpose would also come within 
the provisions of Section 355. 
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You do not so state, but I assume from a statement contained in the 
opinion of your Solicitor, transmitted with your letter, that you do not presently 
intend any construction upon the lands involved. Your Solicitor states: 

“Generally speaking, a Government agency is required to submit a title to 
the Attorney General for approval only when the agency intends to erect a 
public building upon the particular tract of land (Revised Statutes Sec. 355). 
With respect to those tracts on which no public buildings are to be erected, the 
approval of the titles by the Attorney General is not required (26 Ops. Att’y 
Gen. 380).” 

As I construe the statute and the opinion of the Attorney General cited by 
your Solicitor, they do not support his statement. Section 355, Revised Statutes, 
does not refer to lands upon which the acquiring agency “intends to erect a 
public building” but to lands “purchased by the United States for the purposes: 
of erecting” buildings thereon. The opinion of the Attorney General cited refers. 
to lands not charged by the statute authorizing their purchase with the purpose 
of erecting buildings thereon. 

The purpose for which the lands here involved are to be used is fixed by 
Title VII, which says that such lands are to be used, among other things, “to 
erect and construct thereon and in connection therewith such buildings, dikes, 
dams, canals, and other works as may be necessary.” This purpose, fixed by 
Congress, cannot be changed by the intention, present or future, of the pur- 
chasing authority. Whatever such intention may be it does not change the 
fact that the lands when purchased are charged with the purposes set forth 
in Title VII, thus bringing them within the provisions of Section 355, Revised 
Statutes. 


What was said there applies with equal force to the present matter. 
The statute having expressly authorized the construction of buildings 
on the land, it is immaterial, so far as the requirements of Section 355, 
Revised Statutes, are concerned, that there is no present adminis- 
trative intention to so use the land. Once purchased the land will 
continue to be available under the statute for the erection of such 
structures as may at any time thereafter be considered necessary to 
adapt it to its most beneficial use, and, obviously, it cannot be estab- 
lishd at this time that present or future administrative officials will 
not, sooner or later, decide that some building on the land, as author- 
ized by the statute, is necessary to its most beneficial utilization. 

Accordingly, in the absence of a showing that title to the land in 
question is satisfactory to the Attorney General pursuant to Section 
355, Revised Statutes, payment on the voucher submitted is not 
authorized. The said voucher, together with any others subject to 
the same objection, will be returned in due course, without preaudit 
approval, and you are advised that the appropriation involved is not 
available for the purchase of lands under Title III of the said Bank- 
head-Jones Farm Tenant Act without compliance with the require- 
ments of section 355, Revised Statutes. 
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(A-98632) 


OFFICERS AND EMPLOYEES—DETAILS TO AMERICAN REPUBLICS, 
ETC.—MONTHLY ALLOWANCES, RETIREMENT DEDUCTIONS, USE OF 
FOREIGN VESSELS, DISPOSITION OF REIMBURSEMENT REFUNDS, 
AND EXCHANGE LOSSES 


The monthly allowances to be established for quarters and subsistence during 
the period of detail of United States employees to governments of American 
Republics, etc., pursuant to the act of May 25, 1988, 52 Stat. 442, are not 
limited by the provisions of sections 207 and 210 of the act of June 30, 1932, 
47 Stat. 405, or the Standardized Government Regulations regarding rent, 
heat, and light allowances for officers resident in foreign posts promulgated 
under the act of June 26, 1930, 46 Stat. 818. 

Retirement deductions—whether there be involved either the foreign service or 
civil service retirement acts—need not be made from the additional com- 
pensation or allowances granted to employees of the United States detailed 
to governments of American Republics, etc., pursuant to the act of May 25, 
1988, 52 Stat. 442. 

The provisions of section 901 of the Merchant Marine Act of 1936, 49 Stat. 2015, 
requiring the use of ships registered under the laws of the United States 
except as therein stated are applicable to employees of the United States 
detailed to governments of American Republics, ete., pursuant to the act 
of May 25, 1938, 52 Stat. 442, notwithstading the cost of their transportation 
may be reimbursed subsequently to the United States by the government to. 
which detailed. 

Reimbursements of expenses made by the governments of American Republics, 
etc., in whose interest an employee of the United States is detailed pur- 
suant to the act of May 25, 1938, 52 Stat. 442, are, in the absence of a statute 
specifically authorizing otherwise, for deposit and covering into the Treasury 
as Miscellaneous Receipts as required by section 3617, Revised Statutes. 

Where the additional compensation and allowances for quarters and subsistence 
for employees of the United States detailed to governments of American 
Republics, etc., pursuant to the act of May 25, 1938, 52 Stat. 442, is fixed 
on the basis of the increased living costs due to residence in the country 
to which detailed, no exchange losses will arise within the purview of the 
act of March 26, 1934, 48 Stat. 466, nor can such losses otherwise arise in 
connection with details to the Philippine Islands as the Executive orders 
issued under the 1934 act have made no provision therefor. 


Acting Comptroller General Elliott to the Secretary of State, October 24, 1938: 
Your letter of October 18, 1938, is as follows: 


The Act approved May 25, 1938, Public, No. 545, 75th Congress, authorizing the 
temporary detail of United States employees, possessing special qualifications, 
to governments of American Republics and the Philippines, and for other pur- 
poses, is quoted below for your ready reference. 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the President of the United 
States be, and hereby is, authorized, whenever he finds that the public interest 
renders such a course advisable, upon agreement with the government of any 
other American Republic or the government of the Commonwealth of the Philip- 
pine Islands, or the Government of Liberia, if such government is desirous of 
obtaining the services of a person having special scientific or other technical or 
professional qualifications, other than those persons covered by the Act of May- 
19, 1926 (44 Stat. 565), as amended by the Act of May 14, 1935 (49 Stat. 218), 
to detail for temporary service of not exceeding one year, under such government 
any such person in the employ of the Government of the United States whose- 
services can be spared: Provided, That the President may, in extraordinary 
circumstances, extend the period of such detail for one or more additional periods 
of not to exceed six months each; And provided further, That while so detailed, 
such person shall be considered for the purpose of preserving his rights and 
privileges as such, an officer or employee of the Government of the United States 
and of the department or agency from which detailed and shall continue to- 
receive therefrom compensation, and he shall receive additional compensation 
from the department or agency from which detailed not to exceed 50 per centum, 
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of the compensation he was receiving as an officer or employee of the United 
States at the time of detail, and shall receive from the United States reimburse- 
ment for travel expenses to and from the place of detail and monthly allowances 
determined by the President to be adequate for quarters and subsistence during 
the period of such detail. The additional compensation, travel expenses, and 
other allowances authorized by this Act to be paid to any such officer or employee 
shall be paid from any appropriations available for the payment of compensation 
and travel expenses of the officers and employees of the department or agency 
from which he is detailed: Provided, however, That if any of the governments 
to which details are authorized by this Act shall express the desire to reimburse 
this Government in whole or in part for the expenses of such details, the President 
is authorized, when he deems it in the public interest, to accept such 
reimbursement.” 

There has been loaned to the Government of the Dominican Republic an 
officer of the Foreign Service, who has been granted additional compensation 
as authorized by the statute while performing such temporary duty. The 
ussignment of other officers to assist the Government of the Philippines is now 
contemplated and it is hoped to conclude arrangements to permit of their 
sailing within a few days. 

In connection with the additional compensation and other special allowances 
envisaged by the statute under reference, your urgent decision is respectfully 
requested with regard to the following queries: 

1. Information is requested with respect to the interpretation of your office 
of the provision of the Act quoted above which authorizes “monthly allowances 
determined by the President to be adequate for quarters and subsistence during 
the period of such detail.” Is this Department correct in assuming that the 
President, in fixing the “monthly allowances” authorized, is not (1) limited by 
the provisions of Sections 207 and 210 of the Act of June 30, 1932, in the event 
he should not consider the amounts provided by these Sections to be “adequate.” 
or (2) by the amounts fixed by the Standardized Regulations for allowances 
for rent, heat, and light for officers resident in foreign posts as established with 
the President’s approval under date of June 19, 1931, promulgated under the 
authority of the Act of June 26, 1930, (46 Stat. 816) ? 

2. Should deduction of contributions for credit to retirement funds, either 
foreign service or civil service, be made only from the regular basic salary of 
the officer or employee, regarding the additional compensation in the same 
manner as other special allowances, such as that provided while acting as 
Charge d’Affaires ad Interim, and not subject to deduction for retirement 
purposes? 

8. Are the provisions of Section 901 of the Merchant Marine Act of 1936 for 
application in connection with traveling expenses incurred irrespective of 
whether reimbursement thereof is to be made by the government in interest? 

4. In cases where reimbursement of the expenses-is made by the government 
in whose interest the detail is effected, whether in whole or in part, for the 
expenses of such details, may such reimbursement be credited to the appropria- 
tion against which the charges have been paid, or must such reimbursement 
be considered a miscellaneous receipt for deposit in the Treasury as such? 

5. In connection with the detail of officers and employees for such duty, are 
the exchange losses sustained due to the appreciation of foreign currencies in 
their relation to the dollar for reimbursement in proper cases from the ap- 
plicable appropriation for exchange relief? 

6. In the event it is decided that contributions for credit to the retirement 
funds are to be made from the additional compensation which may be granted 
incident to such temporary service and reimbursement of the expenses incurred 
is to be made hy the government in interest, what appropriation, or fund, is to 
be credited with that portion which represents the deductions so made? 

Your early decision with reference to these questions will be very much 
appreciated in order that such adjustment as is necessary may be effected at 
an early date with respect to the instructions to the officer already detailed 
and that proper instructions may be issued to the officers whom it is contem- 
plated will be detailed for duty with the Philippine government in the immediate 
future. 


The questions will be answered in the order in which asked. 
1. As the monthly allowances are prescribed by a special statute 
and subject to determination as to amount by the President of the 





DECISIONS OF THE COMPTROLLER GENERAL 377 


United States, such allowances are not limited by the provisions of 
sections 207 and 210 of the act of June 30, 1932, or the Standardized 
Government Regulations regarding rent, heat, and light allowances 
promulgated under the act of June 26, 1930, 46 Stat. 818. 

2. The deductions of contributions to the retirement funds are, by 
section 10, Civil Service Retirement Act of May 29, 1930, 46 Stat. 
475, and section 26 (a), Foreign Service Retirement Act of February 
23, 1931, 46 Stat. 1211, to be made from “basic salary, pay, or com- 
pensation” and “basic pay,” respectively. Accordingly, such deduc- 
tions are not required to be made from the additional compensation 
or the allowances granted pursuant to the act of May 25, 1938, supra, 
A-31584, May 28, 1930; 4 Comp. Gen. 770; zd. 875; 5 id. 926. Com- 
pare 10 Comp. Gen. 302. 

8. Section 901 of the Merchant Marine Act of 1936, 49 Stat. 2015, 
provides: 

Any officer or employee of the United States traveling on official business 

overseas or to or from any of the possessions of the United States shall travel 
and transport his personal effects on ships registered under the laws of the 
United States where such ships are available unless the necessity of his mission 
requires the use of a ship under a foreign flag: Provided, That the Comptroller 
General of the United States shall not credit any allowance for travel or ship- 
ping expenses incurred on a foreign ship in the absence of satisfactory proof 
of the necessity therefor. 
As the officers or employees in question retain their status as officers 
or employees of the United States, the provisions of the above statute 
are applicable, notwithstanding that the cost of their transportation 
may be reimbursed subsequently to the United States by the govern- 
ment to which detailed. 

4. In the absence of a statute specifically authorizing the crediting 
of receipts to the appropriation to which the cost was originally 
charged, all such receipts must be deposited and covered into the 
Treasury as miscellaneous receipts as required by section 3617, Re- 
vised Statutes. 

5. As it may be presumed that the additional compensation up to 
50 per cent of the basic pay and the allowances for quarters and 
subsistence will be fixed at such rates as will take care of the in- 
creased living costs due to residence in the country to which detailed, 
no exchange losses will be incurred within the purview of the act of 
March 26, 1934, 48 Stat. 466. Furthermore, no question of exchange 
losses can arise in connection with details to the Philippine Islands 
as the various Executive orders issued under the above act do not 
provide any basis therefor. 

6. See answer to question 2. 
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(A-97193) 


COMPENSATION AND LEAVE CHARGES—HOLIDAYS OCCURRING 
WITHIN PERIODS OF ANNUAL AND SICK LEAVE—TEMPORARY AND 
PERMANENT PER DIEM EMPLOYEES 


Temporary per diem employees working on a 5-day 40-hour week basis are 
entitled to 1 day’s regular pay for a holiday falling on a day of their 
regular tour of duty when such day occurs within a period of leave with 
pay under the annual and sick leave acts of Mach 14, 1936, 49 Stat. 1161 
and 1162, whether the leave be annual or sick, provided the terms and 
tenure of their employment are such as would entitle them to a full 
week’s pay for the week in which the holiday occurred if they had re- 
mained in a duty status and had been prevented or relieved from working 
on the holiday, but if their employment is such that had they been in a 
duty status during the week in which the holiday occurred they would 
have worked only four days and have been paid only 32/40 of a full 
week’s pay, then when on leave with pay during the entire week in 
which a holiday occurs they would be entitled likewise to only 32/40 
of a full week’s pay for such week. 

Permanent per diem employees working on a 5-day 40-hour week basis are 
entitled to 1 day’s regular pay for a holiday falling on a day of their 
regular tour of duty when such day occurs within a period of leave with 
pay under the annual and sick leave acts of March 14, 1936, 49 Stat. 1161 
and 1162, whether the leave be annual or sick. 

Holidays occurring during a period of either sick or annual leave granted 
under authority of the annual and sick leave acts of March 14, 1936, 49 
Stat. 1161 and 1162, are to be charged as days of leave in the case of 
temporary employees, and holidays during a period of sick leave are to be 
charged as days of leave in the case of permanent employees, and in this 
respect there is no distinction between per annum employees and per 
diem employees on a 5-day week basis. 


Acting Comptroller General Elliott to the Secretary of War, October 25, 1938: 
Your letter of October 18, 1938, is as follows: 


Reference is made to your decision of August 19, 1938, A-97193, which 
states: 

“A-97193. (S) Holiday Compensation—Per Diem, Ete. Employees—Public 
-Resolution No, 127—Performance or Non-Performance of Work and Holidays 
Within Leaves of Absence, Forty-hour Work Week, Ete. 

“In view of Public Resolution No. 127, approved June 29, 1938, 52 Stat. 1246, 
regular per diem, per hour, and piece-work employees are entitled only to their 
regular pay, and not additional gratuity holiday pay, for holidays on which 
no work is performed, and then only if and when they ‘are relieved or pre- 
vented from working solely because of the occurrence of’ the holiday, and, 
therefore, they are not entitled to pay for the holiday as such if they are 
relieved or prevented from working because the holiday occurs on a five-day 
week non-work day, or within a period of furlough or leave of absence, or 
to additional holiday gratuity pay if required to work on a holiday whether 
the holiday occurs within or without their regular tour of duty, but for work 
on the holiday occurring outside the regular tour of duty overtime pay under 
administrative regulations at a rate not less than one and one-half times their 
regular pay is payable under Section 23 of the act of March 28, 1934, 48 Stat. 
522, provided 40 hours work has already been performed during that week.” 

Reference is also made to decision of August 29, 1938, A-97265, which reads 
in part as follows: 

“* * * The right to pay for holidays under this statute should not be 
confused with rights under leave statutes and regulations. If an employee 
is entitled to pay for a holiday occurring within or at either end of an absence 
on annual or sick leave with pay, it must be because of (and only in accordance 
with) | the leave statutes and regulations and not because of this stat- 
ute. ‘yy 

Your decision is requested regarding the following questions which have 
arisen in connection with the administration of the Leave Acts of March 14, 
1936, and Regulations promulgated by Executive Orders Nos. 7845 and 7846, 
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dated March 21, 1938, and Public Resolution No. 127—75th Congress, approved 
June 29, 1938: 

(1) Are temporary per diem employees working on a 5-day 40-hour week 
basis (Monday through Friday) entitled to 1 day’s regular pay for a holiday 
falling on a day of their regular tour of duty when such day occurs within 
a period of leave with pay whether the leave be annual or sick (not as pay 
for the holiday as such, but as pay for a day of leave)? 

(2) Are permanent per diem employees working on a 5-day 40-hour week 
basis (Monday through Friday) entitled to 1 day’s regular pay for a holiday 
falling on a day of their regular tour of duty when such day occurs within a 
period of leave with pay whether the leave be annual or sick (not as pay 
for the holiday as such, but as pay for a day of leave)? 

In connection with question (1) above, it is understood that holidays oc- 
curring within a period of leave for temporary per diem employees are charged 
as days of leave, either sick or annual, as the case might be, in accordance 
with Annual and Sick Leave Regulations promulgated by Executive Orders 
Nos. 7845 and 7846, dated March 21, 1938, aforementioned. 

In connection with question (2) above, it is understood that holidays occur- 
ring within a period of sick leave for permanent per diem employees are 
charged as days of sick leave, in accordance with Sick Leave Regulations 
promulgated by Executive Order No. 7846 of March 21, 1988, and holidays 
occurring within a period of annual leave for permanent per diem employees 
are not charged as days of annual leave, in accordance with Annual Leave 
Regulations promulgated by Executive Order No. 7845 of March 21, 1938. 

It is recommended that your decision in the matter be rendered at an early 
date in order that timely administrative action may be taken. 


Under the annual and sick leave acts of March 14, 1936, 49 Stat. 
1161 and 1162, and the regulations prescribed pursuant thereto, an 
employee entitled to leave with pay thereunder is to receive, for a 
period of authorized annual or sick leave of absence with pay— 


* * * exactly the same amount of compensation for a period of author- 
ized annual or sick leave of absence with pay—whether for 1 day or for an 
extended period—that would have been payable for the same period had he 
remained in a duty status and actually worked the number of hours per day 
and the number of days that he regularly would have been required to work 
{quoting from decision of May 4, 1938, 17 Comp. Gen. 906, 909). 

The new holiday statute approved June 29, 1938, 52 Stat. 1246, 
cloes not of itself cause a reduction in the compensation any regular 
per diem employee on a 5-day, 40-hour week basis is entitled to re- 
ceive in any week in which a holiday occurs, either while on duty or 
while on authorized leave of absence with pay. 

Question (1) is answered in the affirmative, provided the terms 
and tenure of employment of the temporary employees referred to 
are such as would entitle them to a full week’s pay for the week in 
which the holiday occurred if they had remained in a duty status 
and had been prevented or relieved from working on the holiday. 
But if the terms and tenure of employment are such that had they 
been in a duty status during the week in which the holiday occurred 
they would have worked only four days (382 hours) and have been 
paid only 32/40 of a full week's pay, then when on leave with pay 
during the entire week in which a holiday occurs they would be 
entitled likewise to only 32/40 of a full week’s pay for such week. 

Question (2) is answered in the affirmative. 
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The understanding as expressed in your letter is correct that in 
the case of temporary employees, holidays occurring during a period 
of either sick or annual leave are to be charged as days of leave, 
and that in the case of permanent employees, holidays occurring dur- 
ing a period of sick leave are to be charged as days of leave. In 
this respect there is no distinction between per annum employees and 
per diem employees on a 5-day week basis. 


(A-95689) 


CHECKS — UNIDENTIFIED INDORSEMENTS — SUSPICIOUS CIRCUM- 
STANCES OF DELIVERY, NEGOTIATION, ETC.—STOPPAGE OF PAY- 
MENT AND ISSUANCE OF SUBSTITUTE CHECK 


Where under the suspicious circumstances surrounding the delivery, negotiation, 
request for stoppage of payment, and death of payee, of a check issued in 
redemption of adjusted service bonds, the indorsement appearing on the 
check cannot be identified as that of the payee, and the only connection 
the payee could have had would have been if the pen used in making the 
indorsement was guided to produce the indorsement, in which event the act 
would have been that of the guider and not the payee, the check must be 
considered as having been negotiated upon a forged indersement and pay- 
ment thereof was properly declined by the Treasurer of the United States 
who may issue his check for a like amount, in place of the original muti- 
lated check, to the administrator of the estate of the payee and charge 
the disbursing officer’s account with the amount involved. 


Acting Comptroller General Elliott to the Treasurer of the United States, 
October 27, 1938: 


Your letter of December 7, 1937, AWS-C, transmitted file relative 
to check No. 10793, for $550, drawn August 10, 1936, to the order of 
William White under symbol No, 16-803, of Hugh C. McKeller, with 
the request for advice as to further action to be taken by your office. 

The check was issued in redemption of 11 adjusted service bonds 
registered in the name of William White (colored), A-1,082,553, 
World War veteran. It appears that stoppage of payment on the 
check was requested by the secret service division, Treasury Depart- 
ment, on August 13, 1936, for the reason one William Epstein had 
reported to the Memphis, Tennessee, office of the division that the 
payee had died under suspicious circumstances. Payment was de- 
clined by your office when the check was presented on August 14, 1936. 
The investigation conducted by the secret service division disclosed 
that the payee died on the date the check was received and negotiated 
and an autopsy disclosed the cause of death as chronic alcoholism 
and marijuana poisoning. The check was mailed to the payee at 
84514 Beale Avenue, Memphis, Tenn., which is the address of a 
tailoring establishment owned and operated by one, N. C. Eggleston, 
also colored, and in the rear of which the payee was found in an 
unconscious condition a few hours before he died. Eggleston was 
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interviewed by a secret service agent and he stated that he assisted 
the veteran in obtaining his adjusted service bonds, and upon their 
receipt he identified the veteran and witnessed his signature on post 
office form 3849. He also executed an affidavit in which he averred 
that on August 10, 1936, he accompanied the veteran to the post 
office, Memphis, Tenn., where he identified him and witnessed his 
signature on 11 adjusted service bonds; that check No. 10793 was 
received at his establishment by the payee between eight and nine 
o’clock in the morning of August 11, 1936, and that the payee indorsed 
the check and turned it over to him. The check bears the purported 
indorsement of the payee twice and shows Eggleston as the second 
indorser. Eggleston further averred that he cashed the check at the 
First National Bank, Memphis, Tenn.; returned to his store and 
gave the full amount of the check, i. e. $550, to the payee who then 
and there paid him $341 which Eggleston had advanced him during a 
period of 2 or 3 months. Eggleston supports his statements by afli- 
davits of six other negroes who state that they saw White sign the 
check; pay Eggleston some money or receive some money from 
Eggleston. As to the weight that may be given said affidavits, it 
is disclosed from the record that Eggleston is a domineering negro, 
especially with his own color, and that the negroes in his neighbor- 
hood are in fear of bodily harm from him. 

The secret service agent obtained two notes dated January 30, 1936, 
and June 2, 1936, known to have been signed by the payee, and a copy 
of an application for bonus bonds submitted by the payee on January 
30, 1936, to the Service Officer, American Legion Post No. 27, and 
signed by the payee in the presence of the officer. These documents, 
together with post office form 3849, and check No. 10793 were submitted 
to the Examiner of Questioned Documents for examination and com- 
parison of signatures. Under date of October 13, 1936, that official 
reported that: 

The person who executed the signatures on the notes of January 30 and 
June 2, 1936, and on the carbon copy of the application for adjusted service 
bonds did not endorse subject check in the name of the payee nor sign the 


receipt covering the delivery of the check. The endorsement on the check and 
the signature on the delivery receipt appear to be in the hand of the same person. 


Inasmuch as the indorsers contended that the check was negotiated 
upon the genuine indorsement of the payee the matter was again re- 
ferred to the Examiner of Questioned Documents on April 27, 1937, 
at. which time there were submitted the 11 adjusted service bonds which 
Eggleston alieged were signed by William White. Under date of 
April 29, 1937, the Examiner of Questioned Documents reported : 


I have made a careful examination and comparison of the signatures on the 
reverse of the bonds and I have compared them with the endorsement of the 
name of the payee on the reverse of check No. 10793. As a result of this study 
it is my opinion that these signatures are in the hand of the same person. 
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It is noted that the signatures on the documents just mentioned compare 
favorably with that on registered mail receipt form, Article No. 815476, dated 
August 10, 1936, a photostatic copy of which appears in the Accounting Division 
file. 

Your letter of December 7, 1937, invites attention to Eggleston’s 
affidavits and the affidavits of six supposedly distinterested persons in 
support thereof, and to the reports of the Examiner of Questioned 
Documents. In view of the conflicting evidence of record the file was 
returned to you by letter dated July 12, 1938, with the request that 
the matter be again referred to the Examiner of Questioned Docu- 
ments, bringing to his attention the alleged condition of the payee at 
the time the questioned signatures were made, and that he be requested 
to furnish a report as to whether the payee’s condition would affect 
his handwriting so as to render impossible an opinion as to its genuine- 
ness or whether the questioned signatures made under such circum- 
stances could be those of the payee. There now has been received report 
dated October 4, 1938, from the Government handwriting expert 
which covers not only the documents reported under dates of October 
13, 1936, and April 29, 1937, but additional documents obtained from 
the Veterans’ Administration. The report is exhaustive and is to the 
effect that form 1701, application for bonds, dated August 3, 1936; 
receipt form 3849 for the bonds; the 11 bonds; and check No. 10793, 
all bear the signature of the same person, but that said signature is 
not the same as that appearing on seven documents bearing the known 
genuine signature of the veteran, William White. The report further 
states that the veteran’s writing habits as disclosed by the documents 
bearing his genuine signature are unusually constant and that: 

*.* * To summarize, it is quite unreasonable to believe that the payee 
might have written seventeen signatures (eleven at one sitting apparently) under 
any circumstances without several reversions to some of his writing habits of 
long standing. 

In my opinion, the only possible connection the payee could have had with the 
questioned signatures is that present in a guided-hand signature where the per- 
son whose name is written has practically no control of the pen but whose hand 
operates only as a hindrance to the writer actually determining the path of the 
pen. In the majority of cases of this kind, the manner of execution serves effec- 
tively to prevent a recording of the writing habits of both the guider and the 
person whose hand is guided in sufficient number to identify the act, although 
the habits of the former may be expected to predominate. This theory as applied 
to H. C. Eggleston as the guider is supported by an examination of his writing 
and by several other conditions. 

In view of the report of the Government handwriting expert that 
the endorsement appearing on the check cannot be identified as that 
of the payee and that the only connection the payee could have had 
would have been if the pen used in making the indorsement was placed 
in his hand which was thereafter guided to produce the indorsement 
in which event the act would have been that of the guider and not the 
payee, it must be held that the check was negotiated upon a forged 
indorsement and payment thereof was properly declined by you. 
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A claim for the amount of the check, which is now mutilated, has 
been filed by Charles White as administrator of the deceased payee’s 
estate and it being reported administratively that the amount is still 
due the payee, you are authorized to charge the disbursing officer’s 
account with the amount of $550 and to issue your check for a like 
amount to the order of Charles White, as administrator of the estate 
of William White, for transmission to him at his last address as shown 
by the record. 14 Comp. Gen. 683. 

The file is returned herewith for further action accordingly. 


(A-98663) 


LEAVES OF ABSENCE—ACT, MARCH 14, 1936—ADVANCES AND OVER- 
DRAWN LEAVE CHARGE COMPUTATIONS AND DETERMINATIONS 


The amount to be charged employees, separated from the service under condi- 
tions which require charging them with excess or overdrawn leave, should 
be computed in accordance with the leave regulations in force when 
the excess or overdrawn leave was taken, but, in determining whether 
employees are separated under conditions which do or do not require 
charging them for such leave, the regulations in force at the date of 
separation from service must govern, regardless of the time when the 
excesS or overdrawn leave was taken, and where the separations are on 
or after January 1, 1938, and of such type as to relieve the employees 
from making refund for overdrawn or excess annual leave under the 
provisions of the Uniform Annual Leave Regulations effective on that 
date, it is immaterial whether such leave was taken prior or subsequent 
to January 1, 1938. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, October 27, 1938: 


Your letter of October 8, 1938, is as follows: 


Reference is made to your decision of May 2, 1938 (A-93516), involving the 
case of a former employee separated from the service, October 14, 1937, which 
held that the regulations in effect at time of taking advanced annual leave 
govern the method of computing the overpayment to be collected. 

Section 4 (b) of Executive Order No. 7845, dated March 21, 1938, reads as 
follows: 

“In cases of separations where employees are indebted to the Government 
for advanced annual leave such indebtedness shall be charged against the 
employee on the basis of the salary rate obtaining during the period of advanced 
annual leave and on the basis of one day’s pay for each day of absence, ex- 
clusive of Sundays and holidays. Absences for fractional parts of a day will 
be charged proportionately. This provision shall not apply in cases of death, 
retirement for age or disability, reduction of force, or when an employee who 
is not eligible for retirement is unable to return to duty because of disability, 
evidence of which shall be supported by an acceptable certificate from a regis- 
tered practicing physician or other practitioner.” 

This order was effective January 1, 1938 and, under the ordinary rules of 
construction, should have the effect of relieving an employee separated after 
that date by death, reduction of force, retirement for age or disability, or 
who presents to the department involved a satisfactory medical certificate 
showing his inability to return to duty because of disability, from any charge 
for advanced annual leave whether such leave was taken in 1938 or prior 
thereto. The Commission has, however, received several claims for reimburse- 
ment from the retirement fund, covering annual leave taken in 1937, against 
employees separated in 1938 under one of the conditions specified in the above 
section. 

Your decision as to whether such claims are proper is respectfully requested. 
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The decision of May 2, 1938, 17 Comp. Gen. 895, cited by you, 
relates only to cases of employees separated under conditions which 
require charging them with excess or overdrawn leave. That is, in 
such cases the amount to be charged is to be computed in accordance 
with the leave regulations in force when the excess or overdrawn 
leave was taken. 

However, in determining whether employees are separated under 
conditions which do or do not require charging them with excess or 
overdrawn leave, the regulations in force at the date of separation 
from the service must govern, regardless of the time when the excess 
or overdrawn leave was taken. See 18 Comp. Gen. 13, 16, wherein 
it was stated as follows: 

The provisions of section 4 of the Annual Leave Regulations and section 11 of 
the Sick Leave Regulations are for application only upon the final separation 
of an employee from the service. At that time there is for consideration 


whether all unearned annual and sick leave should be charged to the employee 
whether advanced in one or more periods. 


Accordingly, if it is properly determined that an employee is 
separated on and after January 1, 1938, under those conditions 
specified in section 4 (b) of Executive Order No. 7845, dated March 
21, 1938, effective January 1, 1938, quoted in your letter, which 
relieve an employee from making refund for overdrawn or excess 


annual leave, it is immaterial whether such leave was taken prior 
or subsequent to January 1, 1938. 


(A-98783) 


TRANSPORTATION-—-LAND-GRANT DEDUCTIONS—ROUTES AND 
DIVISIONS 


Where the freight tariff publishing the through rates for shipments from 
Kansas City, Kansas, to Batesville and Grenada, Mississippi, provided that 
the rates applied via all routes made by use of lines of any of the 
carriers parties to the tariff except as otherwise provided, and there was 
no restriction precluding the application of the rate via the land-grant route 
through Meridian, Mississippi, comprised of carriers parties to the tariff, 
the use of Illinois Central division sheet No. 3114-A which provided a 
basis for apportioning the gross charges among the land-grant carriers 
over Meridian was proper. 

Decision by Acting Comptroller General Elliott, October 27, 1938: 

The Illinois Central Railroad Company has requested review of 
settlement T-9991614 July 24, 1935, which disallowed $46.59 claimed 
upon carrier bill A-101412-4—A in addition to the amount $342.89 
paid by disbursing officer (voucher 192682 September 26, 1934 ac- 
counts of G. F. Allen) on carrier bill A~-101412-4 for the transporta- 
tion of two shipments dry salt-cured pork, weighing 36,136 and 
41.335 pounds, respectively, from Kansas City, Kansas, to Batesville 
and to Grenada, Mississippi, under bills of lading A-279475 and 
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A-191623 dated November 16, 1933, via Missouri Pacific and Illinois 
Central Railroad. 

The amount allowed for the service was determined on the basis 
of through commodity rate of 59 cents per hundred pounds to Bates- 
ville and 61 cents per hundred pounds to Grenada, published in agent 
Boyd’s freight tariff I. C. C. No. A-2401, less land-grant deductions 
computed as over land-grant route via Centralia and Cairo, Illinois, 
and Meridian, Mississippi, applying Mobile and Ohio Railroad divi- 
sion sheet No. 1 to freight tariff No. 11553 (agent Boyd’s freight 
tariff I. C. C. No. A-2401), Chicago, Burlington and Quincy Rail- 
road percentage issue No. 8000—A and Illinois Central Railroad divi- 
sion sheet No. 3114-A to apportion the gross charges among the land- 
grant carriers. The request for review urges that Lllinois Central 
Railroad division sheet No. 3114-A which was used to divide over 
Meridian “shows that the same will apply via usual route and as the 
shipments referred to are unusual and circuitous it is our contention 
land grant should not be allowed in conjunction therewith.” 

The division sheet number 3114-A as in effect at the time of move- 
ment of the considered shipments, published percentages via Meridian 
based on distance “Between Stations On The Illinois Central Railroad 
(On and South of Ohio River) * * * and Mobile and Ohio Rail- 
road (On and South of Ohio River)” and at page 2 under heading 
“Application of Divisions” provided : 

Item 1—The percentages published herein will apply * * * in dividing 
rates on classes and commodities * * * via customary points of inter- 
change. 

Item 2—* * * 

Item 3-—In the event shipments move via junctions, not provided herein, but 


through which rates are lawfully applicable, the percentages published herein, 
for the distances involved, via such junctions, will apply. 


Boyd’s freight tariff I. C. C. No. A-2401 publishing the through 
rates from Kansas City, Kans., to Batesville and Grenada, Miss., pro- 
vided (see Item 50) that the rates applied via all the routes made by 
the use of the lines of any of the carriers parties to the tariff, except 
as otherwise specifically provided. The rate via the land-grant route 
through Meridian, Miss., was not restricted as to routing, and 
the carriers comprising this route are parties to the tariff. See in 
this connection Great Atlantic and Pacifie Tea Company v. Alton 
Railroad, 226 1. C. C. 398 (400). The use of division sheet No. 3114-A 
to apportion the gross charges among the carriers in the land-grant 
route, therefore, apparently was proper. 

On the record the settlement does not appear to be in error and 
accordingly may not be legally modified as urged. 
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(A-13216), (A-59110) 


CHECKS—ALLEGED FORGERIES—INVESTIGATION, NOTICE, AND 
RECLAMATION PROCEDURE 


Hereafter in all check cases in which forgery is alleged, reports of secret service 
investigations will be requested and prompt notice will be given interested 
indorsers, without demanding remittance, the Treasurer of the United 
States also to be advised, and the matter referred to him for recovery of 
the amounts involved through the usual reclamation proceedings instituted 
in forgery cases, if, upon investigation, it is found that reimbursement 
should be obtained from the indorsers. 


Acting Comptroller General Elliott to the Secretary of the Treasury, October 
28, 1938: 


A letter to this office dated August 17, 1938, of your administrative 
assistant is as follows: 


Reference is made to your letter dated May 10, 1928 (A-13216, A-59110), 
and to prior correspondence from the Treasury requesting your cooperation in 
handling reclamation matters through the Treasurer of the United States on 
whom these checks are drawn. 

It appears that you have separated check claims filed in your office in two 
distinct groups, substantially as follows: 

1. Where the payee’s endorsement has been forged. 

2. Where the name endorsed on the check is not the payee’s name shown on 
the face of the check—as distinguished from cases involving a forged payee’s 
signature. 

You stated in your letter dated December 3, 1937, that it had been your prac- 
tice to refer checks falling within the first classification to the Secret Service 
Division for investigation. and that if it was subsequently ascertained that the 
payee’s endorsement had been forged, the case was forwarded to the Treasurer 
for reclamation proceedings. You further stated: 

“With respect to group 2, however, where it clearly appears the indorsement 
of the payee’s name differs from the name of the payee as it appears on the 
face of the check, showing rather conclusively that the check was not indorsed 
as drawn, thus dispensing with the usual Secret Service investigation required 
in forgery cases such as those included under group 1, the long standing 
practice of this office in such cases has been to make demand directly upon the 
cashing bank. The result in these cases has been most satisfactory from the 
standpoint of expedition, economy, and of adequate protection of the interests 
of all parties concerned. * * *” 

In Treasury letter dated April 2, 1938, transmitting copies of your letters in 
five different cases to the endorsing banks involved, requesting that direct 
refund be made to you, it was observed that you had requested refund direct 
from the endorsing banks instead of through the Treasurer of the United 
States as drawee, with the apparent intention of settling with the payee with- 
out the usual investigation by the Secret Service Division to substantiate the 
payee’s claim of nonreceipt. It was further pointed out: 

“The Treasury feels that all cases in which forgery of endorsement is alleged 
should be investigated to the end that the apprehension and conviction of 
forgers will act as a deterrent, to establish so far as possible the good faith of 
the claims made by the payees and to protect within reason the endorsers han- 
dling Government checks.” 

The following is quoted from your reply dated May 10: 

“With respect to the five cases cited in your letter the records of this office 
show (1) that in each claim the payee was furnished a photostatic copy of 
the involved check, together with form of affidavit for executing in the event 
that nonreceipt of the original check was asserted; (2) that since it clearly 
appeared after examination of the executed affidavit, other facts of record, and 
comparison of the signatures, that the payee had not received the original check 
and as the check was not indorsed as drawn—as distinguished from a forged 
indorsement—demand was made upon the cashing bank in accordance with 
existing procedure in such cases; (3) that the cashing bank in each claim 
has promptly remitted the amount requested, without protest; and (4) that 
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settlement has been made with the payees. The result in these cases was, as 
stated in my letter of December 3, 1937, with respect to the procedure as to 
cases under Group 2, ‘most satisfactory from the standpoint of expedition. 
economy, and of adequate protection of the interest of all parties concerned.’ ” 

In this connection, your attention is invited to the following cases which 
have come to the attention of the Treasury, in which the endorsement on the 
check varies in some degree from the name of the payee on the face of the 
check, the subsequent investigation of such cases showing facts materially 
affecting the interests of both the Government and the endorsers, which facts 
would not have been disclosed had not an investigation been conducted : 

1. The case of Henry Barton involves check No. 1486477, dated June 16, 
1936, for $1.19, drawn on the Treasurer of the United States through the Fed- 
eral Reserve Bank of Atlanta by J. F. Cannon, symbol 41-01-52, the first 
endorsement of which appears to be “hennry Bartom.” Upon submission of a 
statement from the payee advising that he had not received the check, the 
case was referred to the Secret Service Division for investigation on August 
19, 1936, and reclamation of the amount of the check was requested from the 
Federal Reserve Bank of Atlanta on August 26, 1936. The Treasurer’s account 
was credited with the amount of the check on September 3, 1936. The investi- 
gation showed that the check was stolen, forged, and negotiated by one Dewey 
Young, age 12, who was held for the United States Grand Jury on charge of 
violation of Section 73, Chapter 4, Title 18, United States Code, the defendant, 
however, subsequently being released because of the fact that he was under 
fourteen years of age. With a final report of the investigation there was 
transmitted a release executed by the payee acknowledging receipt of the 
amount of the check in full. Accordingly, Treasurer’s check in the amount of 
$1.19 was transmitted to the Federal reserve bank for adjustment with the 
endorsers, the original check being forwarded to your office on March 31, 1938. 
It is pertinent to note that whereas this case appears to be one which would 
fall within your Group 2, it clearly involved a forged endorsement of the 
payee’s name, in view of which it does not appear that the necessity of an 
investigation by the Secret Service Division could be dispensed with. 

2. The case of Ernest W. Valentine involves check No. 1191761, dated March 
11, 1938, for $22.00, drawn on the Treasurer of the United States through the 
Federal Reserve Bank of Richmond by S. S. Macks, symbol 51-02-30, bearing 
the endorsement “Earnest W. Valentine,” a photostatic copy of which was 
transmitted to the Secret Service Division by the Federal Reserve Bank of 
Richmond upon receipt of a request for stoppage made by the disbursing clerk 
pursuant to advice of nonreceipt from the payee. A report of the investiga- 
tion revealed that Joseph Martin Breighner, brother-in-law of the payee, forged 
and uttered the check. The payee was allowed to sign a withdrawal of claim 
inasmuch as Mr. Breighner had refunded the amount of the check to him. 

8. The case of Lewis Saulesbury relates to check No. 7612691, dated Sep- 
tember 17, 1936, for $30.25, drawn on the Treasurer of the United States 
through the Federal Reserve Bank of Philadelphia by L. V. Witcombe, symbol 
70-01-30, which was negotiated upon the endorsement “lewes sulbobwry.” It 
appears that, in accordance with your procedure in handling Group 2 cases, 
you addressed a letter dated March 3, 1937, to the National Bank of Coates- 
ville, Coatesville, Pennsylvania, requesting that the amount of the check be 
forwarded to your office by check, draft, or money order, made payable to 
“The United States,” in order that proper settlement might be made with the 
payee. On December 1, 1937, you charged the amount of the check to the 
‘Treasurer's account, apparently for the reason that the bank had made no 
response to your request. The Treasurer requested refund through the Fed 
eral Reserve Bank of Philadelphia on December 9, 1937, and on December 15, 
1937, referred the case to the Secret Service Division for investigation. The 
Treasurer's account was credited on December 14, 1987. On April 4, 1938, 
Secret Service Agent Blass reported that it had been established that “* * 
subject check was received and negotiated by payee’s son, Oliver Sentichade 
und that his claim was not made with intent to defraud. A waiver of claim 
properly executed in duplicate by the payee is attached.” The check and file 
were therefore returned to you with the request for advice as to the disposi- 
tion of the amount recovered. Your letter dated May 24, 1938 (Misc-F 
0622428-MEW ), stated that such amount should be returned to the endorsers 
from whom recovery was made. 

4. The case of Basil Barkowsky involves check No. 13605357, dated August 
27, 1937, for $30.25, drawn on the Treasurer of the United States through the 
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Federal Reserve Bank of Philadelphia by L. V. Witcombe, symbol 70-01-30, 
which was cashed on the endorsement of “Basil Barkusk.” On September 24, 
1987, the Federal Reserve Bank of Philadelphia transmitted the check with 
advice that payment had been declined, upon advice from the drawer that 
nonreceipt had been reported. The matter was referred to the Secret Service 
Division on October 14, 1987, a report of which was submitted on December 
9, 1937, stating that the payee had been found guilty of making a false claim 
for a duplicate check and had been sentenced to one year suspended, and one 
year probation, and ordered to withdraw his claim for a duplicate check. 

It is submitted that a procedure which permits the Government to request 
refund directly from the banks upon the payee’s claim of nonreceipt and to 
make settlement with the payee when recovery is effected without an investiga- 
tion of the merits of the payee’s claim, does not adequately protect the interests 
of all parties concerned. 

It will be noted that while all of the foregoing cases involve checks “where 
the name endorsed on the check is not the payee’s name shown on the face 
of the check,” the investigation of the first two cases cited showed that the 
checks bore forged endorsements; the investigation of the third case disclosed 
that the check had been negotiated by a member of the payee’s family, a cir- 
cumstance which would have resulted in a duplicate payment to the payee or to 
his family if your procedure in handling Group 2 cases had been followed; and 
the investigation of the fourth case revealed that a false claim had been made. 
Without the investigation, the result would have been failure to punish the 
criminal as well as a double payment to him. It is felt that these cases are 
typical Group 2 cases and they have been brought to your attention with the 
hope that you will find it desirable to give further consideration to the matter 
of amending your procedure with regard to checks falling within this class and, 
as was stated in Treasury letter of April 2, 

“* * * will adopt for all such claims of payees the uniform procedure of 
obtaining reports of investigation of any alleged forgery; also, that you will give 
prompt notice to the interested endorsers; and, when it is found appropriate to 
request reimbursement from the endorsers, will send your findings direct to the 
Treasurer of the United States for recovery * * *” 

While the practice of recovering the amount from the endorsers and making 
settlement with the payee on the basis of his affidavit may appear economical, 
it provides no protection for the free negotiability of the Government check 
or for the punishment of the forger and it is not in the interest of all parties 
concerned. 

There are herewith enclosed copies of relevant papers. 


This office has no record of the Valentine and Barkowsky cases. 
Apparently the claims in said cases originated in the Treasury De- 
partment. As to the Barton case, there is no record of any claim 
having been filed in this office—the only paper on file in this case 
being a report dated March 31, 1938, from the Treasurer of the 
United States, advising this office that he had reversed reclamation 
proceedings, thus indicating that the matter in this case likewise 
originated in the Treasury Department. From the description of 
these three cases, given in the cited letter, the said cases would not 
have been properly for considering as group 2 cases. Group 2 cases 
contemplate those checks which are indorsed and deposited in the 
name of a person entirely different from that shown on the face of 
the check, and do not contemplate those involving minor discrep- 
ancies in the spelling of the indorsed payee’s name, for in such cases 
there may be said to appear an attempt to write the payee’s name 
and, as such, properly for treating as a group 1 case. Generally 
group 2 cases result from an erroneous delivery and inadvertent 
acceptance by the depositor with no intention manifested of forging 
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the name of the payee. As to such cases it is not understood how a 
secret service investigation would serve any useful purpose, and it 
is with respect to such cases that experience has shown recovery 
as prompt and efficient almost without exception, by means of a single 
demand letter upon the involved bank. 

The Saulesbury case involved a slight difference in the spelling 
of the payee’s name as indorsed and upon the basis of the cases 
contemplated to be covered under group 2 as above described the 
case was not one properly for handling as a group 2 case. This office 
regrets the improper treating of that case as a group 2 case rather 
than as a group 1 case. 

Notwithstanding the procedure heretofore pursued in so-called 
“group 2” cases—which procedure has not, to my knowledge, resulted 
in any loss to the Government through payment of the recovered 
moneys to persons not entitled—I have given much consideration to 
the points stressed in your letter that the interests of all parties 
concerned should be protected to the maximum degree possible. 
The matter of the legal sufficiency of an indorsement on a Gov- 
ernment check is, of course, primarily for the consideration of the 
Treasurer of the United States in view of which it appears proper 
to refer to the Treasurer for collection all cases in which it is found 
upon investigation that reimbursement from the indorsers should be 
had because of irregularities in the negotiation of particular checks. 

You are advised, therefore, that the procedure heretofore fol- 
lowed in cases formerly classed as group 2 cases will no longer be 
followed, and that hereafter in all check cases in which forgery is 
alleged the procedure will be as follows: 

(1) Reports of investigations will be requested. 

(2) Prompt notice will be given the interested indorsers, without 
demanding remittance, and the Treasurer of the United States will 
also be advised. 

(3) If, upon investigation, it is found that reimbursement should 
be obtained from the indorsers, the matter will be referred to the 
Treasurer of the United States for recovery of the amounts involved 
through the usual reclamation proceedings instituted in forgery 
cases, 


(A-97751) 


BUILDING CHANGES—PERFORMANCE OF WORK BY INTERIOR 
DEPARTMENT—REIMBURSABLE OR NON-REIMBURSABLE BASIS 


Where building changes are not those necessary to the ordinary use or operation 
of the building and do not involve structural changes or building mainte- 
nance, repair, or improvement, but involve work necessary to accommodate 
the space in the buildings for the conduct of activities for which the Depart- 
ment of Agriculture is charged and for which appropriations have been 
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made, the required work appears proper for performance by the Department 
of the Interior on a reimbursable basis under section 601 (a) of the act 
of June 30, 19382, 47 Stat. 417, but, if the work is such as is required to be 
performed by the Department of the Interior on a non-reimbursable basis, 
the inadequacy of Interior Department appropriations does not authorize 
the use of Agriculture Department appropriations for such purpose. 


Acting Comptroller General Elliott to the Secretary of Agriculture, October 
28, 1938: 


There has been considered your letter of September 3, 1938, as 
follows: 


The Department of Agriculture is facing a situation which is causing em- 
barrassment due to the difficulty in having essential mechanical work accom- 
plished expeditiously. No attempt has ever been made by the Department to 
develop a contingent fund to cover the cost of the mechanical shop work required 
by the various operating units of the bureaus and offices. It has been 
the uniform policy and practice to charge the cost of the work required 
by these units to the specific appropriations involved. In consequence when 
our mechanical shops were transferred to the Department of the Interior 
by Executive Order No. 6166, dated November 1, 1933, this Department continued 
the practices which has been in force for many years and has been reimbursing 
the National Park Service for this type of work. The Department’s operations 
are of such varied character and are so constantly being changed and ampli- 
fied by legislation that space allocations are necessarily changed from time 
to time. The diversity of operations is illustrated by the fact that in the fiscal 
year 1938 the Department had 137 appropriations and 304 sub-appropriations. 
The changes required by the contraction and expansion of individual organiza- 
tions and the introduction of new projects make certain mechanical work neces- 
sary in order to equip the space for the particular use to which it will be put 
by bureaus, and it seems appropriate to charge such costs to the funds appro- 
priated to carry out the particular programs. 

Repairs to the Government-owned buildings occupied by this Department due 
to ordinary wear and tear have been made by the Department of the Interior 
without charge but other mechanical work has been done on a reimbursable 
basis. Effective July 1, 1938, certain types of work which were formerly per- 
formed by the Department of the Interior on a reimbursable basis are now 
classified as non-reimbursable by that Department. We have issued numerous 
work requests and have been informed that the Department of the Interior 
is without sufficient funds to finance the work on a non-reimbursable basis and, 
on the other hand is without authority to accept reimbursement from this 
Department for the cost of performing the services. The position taken by the 
Department of the Interior operates to the serious disadvantage of this De- 
partment and unless relief can be had the activities of the Department will be 
handicapped to a major degree. 

This fact is recognized in the design of the South Agriculture Building, as 
the structure is probably the only Government-owned building in the city which 
is equipped with removable partitions. If the Department is denied the privilege 
of having shop work performed on a reimbursable basis, its work will be greatly 
hampered and bureaus will be prevented from proceeding vigorously with the 
execution of carefully made plans. 

Your decision is requested as to the propriety of making reimbursement to 
the Department of the Interior for the performance of work which is definitely 
required by the Department of Agriculture and which does not involve building 
maintenance or repair in the accepted sense, but does represent needs developed 
as the result of the conduct of the work with which the Department is charged. 
If uncertainty exists as to correctness of the proposal under the provisions of 
existing law, it is requested that the Department be authorized to continue to 
make reimbursement until June 30, 1939, in order that an opportunity may be 
afforded to attempt to secure the enactment of specific legislation. 


Although no definite classes of work or services are indicated by you, 
it is understood from your letter, quoted above, that the work desired is 
not necessary to the ordinary use or operation of the building and does 
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not involve structural changes or building maintenance, repair or im- 
provement, but is work necessary to accommodate the space in the 
buildings for the conduct of activities for which the Department of 
Agriculture is charged and for which appropriations have been made. 

If such be the case the required work appears proper for performance 
by the Department of the Interior on a reimbursable basis in accord- 
ance with section 601 (a) of the act of June 30, 1932, 47 Stat. 417. 16 
Comp. Gen. 160; id. 816; zd. 1071. It is to be understood, of course, 
that if the work is such as is required to be performed by the De- 
partment of the Interior on a nonreimbursable basis, the inadequacy 
of appropriations of that department therefor cannot operate to au- 
thorize the use of Department of Agriculture appropriations for such 
purpose. 17 Comp. Gen. 1050. 

Your question is answered accordingly. 


(A-98035) 


FEDERAL PRISON-MADE GOODS—PURCHASES OF SIMILAR ITEMS 
COMMERCIALLY WHERE LOWER IN PRICE 


The fact that an article can be purchased commercially at a price lower than 
that at which obtainable from Federal Prison Industries, Inc., is no justifica- 
tion for commercial purchase, 


Acting Comptroller General Elliott to the Secretary of War, October 28, 1938: 
Your attention is invited to contract No. W 741 ord-2972, dated 
February 8, 1938, with the Sanitary Wiping Cloth Company, cover- 


ing the purchase of wiping rags for delivery f. o. b. Rock Island 
Arsenal, Illinois. 


In letter of August 19, 1938, this office requested the Chief of 
Ordnance to advise why, in the absence of a clearance from the 
Commissioner of Industries, Federal Prison Industries, Inc., pur- 
chase was made from a commercial source instead of from the said 
Federal Prison Industries, Inc., as required by the act of May 27, 1930, 
46 Stat. 391. In reply thereto there was transmitted to this office an 
indorsement of September 1, 1938, from the Commanding Officer, 
Rock Island Arsenal, as follows: 


1. In reply to inquiry in basic letter, he is advised that clearance for this 
material was not obtained in view of the information set forth on page 48 
of Schedule of Products (revised September 1937) Made In Federal Penal and 
Correctional Institutions (Public—No. 271—7l1st Congress, H. R. 7412), Section 
7, which states: “The several Federal departments and independent establish- 
ments and all other Government institutions of the United States shall purchase 
at not to exceed current market prices, such products of the industries herein 
authorized to be carried on as meet their requirements and as may be available 
and are authorized by the apprepriations from which such purchases are 
made. * * *” ete., ete. 

2. In view of the fact that the material referred to in basic letter, shown as 
Stock Item No. 27-C-2375 in Schedule of Products (revised September, 1937) 
of Federal Prison Industries, Inc., is listed at $.20 per linear yard, or a total 

161412—39——27 
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weight of 6.25 ounces per square yard; and inasmuch as this material was 
purchased by Rock Island Arsenal at $.117 per pound, no clearance was obtained 
from Federal Prison Industries, Inc. If this method of procedure is not satis- 
factory with reference to future procurements, it is requested that the Rock 
Island Arsenal be so advised, and the necessary steps will be taken to comply 
with requirements. 


Under the act of May 27, 1930, 46 Stat. 391, the Attorney General 
was authorized and directed to provide employment for all physically 
fit inmates in the United States penal and correctional institutions in 
such diversified forms as would reduce to a minimum competition 
with private industry or free labor. Section 3 of said act provides 
that the Attorney General shall establish such industries as will pro- 
duce articles and commodities for consumption in United States penal 
and correctional institutions or for sale to the departments and inde- 
pendent establishments of the Federal Government. Sections 4 to 6 
have to do with the working capital funds at Atlanta penitentiary 
and Leavenworth Penitentiary, there being created a consolidated 
prison industries working capital fund to be available for carrying on 
industrial enterprises at any of the several Federal penal and cor- 
rectional institutions heretofore or hereafter established, and section 
7 of the said act provides: 

The several Federal departments and independent establishments and all other 
Government institutions of the United States shall purchase at not to exceed cur- 
rent market prices, such products of the industries herein authorized to be car- 
ried on as meet their requirements and as may be available and are authorized 
by the appropriations from which such purchases are made. Any disputes as 
to the price, quality, suitability, or character of the products manufactured in 
any prison industry and offered to any Government department shall be arbi- 
trated by a board consisting of the Comptroller General of the United States, 
the Superintendent of Supplies of the General Supply Committee, and the Chief 
of the United States Bureau of Efficiency, or their representatives. The deci- 
sion of said board shall be final and binding upon all parties. 

Section 9 provides that “All Acts and parts of Acts in conflict here- 
with are hereby repealed.” 

The fact that the price at which the rags were purchased in this 
instance was lower than the price at which they could be obtained 
from Federal Prison Industries, Inc., did not authorize the purchase 
as made. See 17 Comp. Gen. 638. Also, attention is invited in this 
connection to an opinion of the Attorney General of the United States, 
33 Op. Atty. Gen. 327, wherein (pages 329 and 330) it was stated: 

* * * Had it been the intention that the departments in question should 
utilize the products of the mill only when offered at prices lower than those 
quoted by private manufacturers, as would be the case under the competitive 
system prescribed by section 3709, R. S., it is fair to assume that Congress 
would have used language appropriate to thatend; * * * Both the language 
and purpose of the Act, therefore, are inconsistent with the idea that the mill, 
itself a part of the Government, shall enter into competition with private man- 
ufacturers in bidding for the business of other Government establishments. 

* * * What is contemplated by the statute, therefore, is not a sale, but 
a transfer of property from one Government establishment to another. This 
was fully recognized and understood by the House of Representatives when the 


bill was under consideration by that body. The sponsors for the bill explained 
that, for the reason noted, there could be no sale of goods by the textile mill to 
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other Government departments; and that the provision for the furnishing of 
goods at current market prices as determined by the Attorney General was a 
mere bookkeeping arrangement to enable the Congress from time to time to 
determine whether the mill, receiving approximately the same prices as other 
manufacturers, is a paying proposition (56 Cong. Rec., part 7, pp. 6374-6376). 
Since, then, no “sale” is involved in the furnishing by the textile mill of its 
products as contemplated by the Act, it follows that there is no “purchase” of 
such property within the meaning of section 3709, R. S., and similar statutes, 
all of which are clearly intended to apply to purchases by the Government in- 
volving the acquirement of title and not to the mere interdepartment transfer 
of property, title to which is already in the United States. 


The matter is brought to your attention in order that proper in- 
structions may be given to the Commanding Officer, Rock Island 
Arsenal, as to the proper procedure to be followed in all such matters. 


(A-98256) 


POSTAL SERVICE—RAILWAY POSTAL CLERKS—CREATION OF 
ARMISTICE DAY AS LEGAL HOLIDAY—EFFECT ON WORK YEAR 


The creation of the eighth legal holiday—Armistice Day—by act of May 13, 1938, 
52 Stat. 351, does not of itself supersede and render inoperative the terms 
of the acts of February 28, 1925, and August 14, 1935, 43 Stat. 1062 and 49 
Stat. 650, respectively, specifically fixing the work year of railway postal 
clerks at 306 days, nor require any change in administrative regulations to 
provide for a 305-day year in lieu of the 306-day year so established. 


Acting Comptroller General Elliott to the Postmaster General, October 28, 1938: 
Your letter of September 29, 1938, is as follows: 


Under the provisions of Section 2011, paragraph 9, of the Postal Laws and 
Regulations a 306-day year for railway postal clerks assigned to road duty has 
been established in conformity to the provisions of existing law. Of course, 
Sundays and legal holidays were taken into consideration in establishing the 
length of the year for pay purposes of these employees whose hours of service 
are irregular. However, since the latest amendment to this regulation was 
promulgated Congress provided in the Act of May 13, 1938, Public No. 510, that 
November 11, Armistice Day, should be a National holiday. 

It is accordingly requested that you advise at an early date whether the re- 
cently enacted legislation requires an amendment of the Department’s regula- 
tions to provide for a 305-day year for railway postal clerks in lieu of the present 
306-day year. It should be understood, of course, that whereas the change 
in the basis of payment to such clerks assigned to road duty would not affect 
their annual rate of pay, it would change their daily and hourly rates and 
would undoubtedly require the establishment of complete new salary tables. 


The act of May 13, 1938, Public No. 510, 52 Stat. 351, provides, as 
follows: 

That the 11th day of November in each year, a day to be dedicated to the 
cause of world peace and to be hereafter celebrated and known as Armistice 
Day, is hereby made a legal public holiday to all intents and purposes and in 
the same manner as the Ist day of January, the 22d day of February, the 30th 
day of May, the 4th day of July, the first Monday of September, and Christmas 
Day are now made by law public holidays. 

The act of February 28, 1925, 43 Stat. 1062, specifically fixed the 
number of work days in the year as 306 for railway postal clerks 
by the following language: 


All original appointments shall be made to the rank of substitute railway 
postal clerk, and promotions shall be made successively at the beginning of the 
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quarter following a total satisfactory service of three hundred and six days in 
the next lower grade. 


See, also, the last proviso, section 1 of the act of August 14, 1935, 49 
Stat. 650, establishing a 40-hour week in the Postal Service, as 


follows: 

* * * That for the purpose of extending the benefits of this Act to railway 
postal clerks the service of said railway postal clerks assigned to road duty 
-shall be based on an average not exceeding 6 hours and 40 minutes per day for 
three hundred and six days per annum, including a proper allowance for all 
service required on lay-off periods as provided in Post Office Department circu- 
lar letter numbered 1348, dated May 12, 1921; and railway postal clerks re- 
quired to perform service in excess of six hours and forty minutes daily, as 
herein provided, shall be paid in cash at the annual rate of pay or granted com- 
pensatory time, at their option, for such overtime. 


While it is true that 306 days represents 365 days, less 52 Sundays 
and the 7 legal holidays authorized by law prior to May 13, 1938, 
nevertheless, as the existing statutes fix 306 as the number of days in 
the work year of railway postal clerks, the creation of the eight legal 
holidays by the act of May 13, 1938, does not ipso facto supersede and 
render inoperative the quoted terms of the acts of February 28, 1925, 
and August 14, 1935, swpra, nor require any change in the adminis- 
trative regulations to provide for a 305-day year for railway postal 
clerks in lieu of the present 306-day year. 


(A-98771) 


CONTRACTS—WAGE, ETC., STIPULATIONS—BACON-DAVIS LAW—APPLI- 
CABILITY DEPENDENT UPON ACTUAL CONTRACT PRICE AND NOT 
ESTIMATES 


The contract applicability of the wage, etc., provisions of the Bacon-Davis Law 
of March 3, 1931, as amended August 30, 1935, 49 Stat. 1011, is dependent 
upon the actual contract price and not upon estimates as to whether the 
contract work is in excess of $2,000—the statutory minimum—and, even 
though said provisions were included in a contract where the price is less, 
there is no requirement for compliance therewith, public officers not having 
legal authority to include provisions contrary to law. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, October 28, 1938: 


‘There has been received your letter of October 19, 1938, in pertinent 
part, as follows: 


The Commissioners desire to submit for your early consideration and advice 
the question as to whether the act of March 3, 1931 (46 Stat. 1494), as amended 
August 30, 1935 (49 Stat. 1011), commonly known as the Bacon-Davis Law, is 
for application in connection with District of Columbia Contract No. 13128 dated 
April 8, 1938, with the Fred Gischner Iron Works, Inc., for installation of a 
wrought iron fence at the Police Court Building in Judiciary Square, for the 
consideration of $1,553. In this contract the act of August 30, 1935, is quoted 
in its entirety, and it provides among other things, 

“* * * that the advertised specifications for every contract in excess of 
$2,000 to which the United States or the District of Columbia is a party, for 
construction, alteration, and/or repairs, including painting and decorating of 
public buildings or public works of the United States or the District of Columbia, 
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ete., shall contain a provision stating the minimum wages to be paid various 
classes of laborers and mechanics, which shall be based upon the wages that will 
be determined by the Secretary of Labor, * * *” 

In the same contract, under special stipulations pertaining to wage rates, 
provision is made for the payment of minimum wage rates to the various types 
of laborers and mechanics, together with the hourly rate to be paid for such 
services, section 1 of which provides among other things, that “this section shall 
apply if the contract is in excess of $2,000.” The record indicates that at the 
time the specifications, which included the foregoing stipulation, were prepared, 
the Municipal Architect estimated the cost at $2,200. However, four bids were 
received, as follows: $1,553, $2,225, $2,759, and $4,720. 

Some time in May, representatives of the Department of Labor pointed out 
that inasmuch as the cost of the work, as estimated by the department, exceeded 
$2,000, and the predetermined wage rates were incorporated into the specifica- 
tions as well as in the final contract, the contractor should be required to pay 
the minimum wages indicated therein. 

The Assistant Engineer Commissioner, on May 24, 1988, advised the contractor 
that 

“the rates of pay listed do not conform with the prevailing rates predeter- 
mined by the United States Department of Labor, which were included in the 
advertised specifications for this project, and are therefore rejected. You will 
be required to submit additional sworn payroll affidavits showing that all work- 
men have received the predetermined rates of pay before final payment will be 
made.” 

The contractor, by letter of May 26, 1988, claimed that there was nothing in 
the law requiring this, nor did it make any allowance for the payment of these 
wage rates. 

The matter was then submitted to the Corporation Counsel who, under date 
of June 23, 1938, advised that inasmuch as award had been made upon these 
conditions and a contract entered into with a consideration “not in excess of 
$2,000,” it would seem to estop the contractor to deny its agreement that the 
wage provision set out in the contract was applicable, and would be strictly 
enforced, and concluded that “it is our opinion that the predetermined wage 
scale incorporated in the present contract is applicable to work therein provided 
for, and that the contract clearly so provides.” A copy of the Corporation 
Counsel’s opinion is enclosed. 

The opinion of the Corporation Counsel was approved by the Commissioners 
July 28, 1988, and the contractor was again advised that it would be required 
to pay the wage scales set out in the contract, and to submit evidence satis- 
factory to the Commissioners that such wages had been paid prior to the final 
payment. 

Thereupon the contractor advised the Commissioners that in his opinion the 
predetermined wage scale applied only to contracts which were in excess of 
$2,000, and that inasmuch as its bid was only for $1,533, it was apparent that 
no allowance had been made for the payment of the predetermined wage, and 
that he had completed the contract and was entitled to final payment. It was 
then suggested that the matter be referred to the Department of Labor for an 
official ruling. This was done and the Solicitor of Labor, Gerard D. Reilly, on 
September 14, 1938, advised the Engineer Commissioner as follows: 

“I have your letter of July 23, 1938, addressed to the Secretary of Labor, in 
which you request an opinion on the applicability of the Davis-Bacon Act to 
contracts for less than $2,000, based upon specifications requiring compliance 
with that act. 

“I am inclined to agree with the opinion rendered the District Commissioners 
on June 23, 1938, by Mr. Elwood H. Seal, Corporation Counsel for the District 
of Columbia. to the effect that the Davis-Bacon Act requires the insertion of 
minimum wage provisions in the advertised specifications of contracts estimated 
to exceed $2.000 and requires the same stipulations in every contract based 
upon those specifications. To hold otherwise would be to encourage in border- 
line cases the reduction of wages for the sole purpose of evading the act. 
Particularly in view of the fact that the minimum wage provisions appeared 
in the contract under consideration (contract No. 13128 for wrought iron fence 
and ornamental metal work at the District Police Court Building) before the 
contract was signed by the contractor, I am of the belief that the contractor 
is now bound by those terms of the contract.” 
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As there are a number of contracts for less than $2,000 with the District 
of Columbia involving the same situation with respect to the payment of pre- 
determined wage rates under the act of August 30, 1935, a number of the con- 
tractors have indicated to the Auditor of the District of Columbia that they 
had given similar interpretation to the specifications in submitting bids, having 
in mind, of course, that in submitting bids for less than $2,000 they would not 
be required to pay the predetermined wage rates, and could consequently give 
a lower price for such work. This conclusion seems to be in line with the de- 
cisions of your office involving the rejection of a bid under the provisions of 
the Walsh-Healey Act (17 Comp. Gen. 670), whereiu you held: 

“The act of June 30, 1936, 49 Stat. 2036, requiring various labor, etc., stipula- 
tions in Government contracts for the manufacture or furnishing of materials, 
supplies, etc., specifically exempts contracts not exceeding $10,000, and this ex- 
emption applied whether the contract be for a fixed or estimated quantity, and 
where it is obvious that deliveries under an estimated quantity contract could 
in no event exceed the statutory exemption, bidders should not be requested 
to comply with the act nor should a bid be rejected because of a bidder's re- 
fusal of compliance.” 

And in 16 Comp. Gen. 590, where the principle involved is the same, you held 
that 

“When it is anticipated that invitations for bids will develop contracts in 
excess of $10,000 in amount, it is proper that the advertisement give notice to 
bidders that the act of June 30, 1936, will be applicable to such contracts. 
When, however, awards are made which are less than $10,000 in amount, 
there is no requirement that the statutory stipulations be included in the con- 
tract.” 

It further appears, with particular reference to the Davis-Bacon Act, that the 
same line of reasoning is brought out in your decision to the Secretary of Agri- 
culture under date of September 30, 1938 (A—96689), wherein you cover certain 
questions of administrative discretion in various requirements in public con- 
tracts. 

In your letter to the Secretary of Agriculture it was pointed out that in 17 
Comp. Gen. 471 it was held that a proposed contract stipulation for periodic 
ndjustment by the Secretary of Labor of the minimum rate of wages stated in 
the contract was unauthorized in view of the plain provision of the act of 
August 30, 1935 (49 Stat. 1011), requiring that there be included in Government 
construction contracts over $2,000, a stipulation that the contractor pay wage 
rates not less than those stated in the specifications, implying that contracts for 
less than $2,000 would not require such provisions, and thereby save to the Gov- 
ernment any additional cost occasioned thereby. 


There was inclosed with your letter a second letter, dated October 
15, 1938, which you report as having received from the Solicitor, 
Department of Labor, after the above-quoted letter had been pre- 
pared, in which it is stated: 


Subsequent to the mailing of this letter my attention was called to the lan- 
guage of the contract No. 13128 between the Government of the District of 
Columbia and Fred S. Gichner Iron Works, Inc. In Section 1 of the special 
stipulations pertaining to wage rates, the contract reads: “This section shall 
apply if the contract is in excess of $2,000 in amount” and thereafter in the same 
section there are listed the minimum wage rates determined by the Secretary of 
Labor for certain classes of mechanics and laborers to be employed in the per- 
formance of the contract. Upon further investigation, I find that the same 
language has been used in contracts executed by the Procurement Division of 
the United States Treasury Department and by other agencies of the government 
and that in accordance therewith the contracting officers for such agencies have 
held that whenever the contract price was less than $2,000 the specified wage 
rates were to be ignored. 
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The applicable terms of the cited Davis-Bacon Act of March 3, 
1931, as amended August 30, 1935, do not depend upon “estimates” 
as to whether the contract work is in excess of $2,000, but the contract 
price actually must be in excess of $2,000 before the terms of said act 
come into operation, and thus the practice as reported in the above- 
quoted extract from the letter dated October 15, 1938, is in accordance 
with law. 

Accordingly, you are advised that since the contract price in this 
case was $1,553 the contractor is not required to comply with the 
terms of the Davis-Bacon Act, as amended, in the performance of 
said contract—it being fundamental that public officers do not have 
legal authority to include provisions in contracts contrary to law. 
See Hooe v. United States, 218 U. S. 322; Sutton v. United States, 
256 U. S. 575; and Letter v. United States, 271 U. S. 204. See also 
Floyd’s Acceptances, 7 Wallace 666. 


(A-98726) 


PHILIPPINE ISLANDS—DESIGNATIONS TO ACT IN HIGH COMMIS- 
SIONER’S STEAD—ADDITIONAL COMPENSATION AND USE OF FACILI- 
TIES PROVIDED FOR THE HIGH COMMISSIONER 


Additional compensation may not be paid to a member of the staff of the 
United States High Commissioner to the Philippine Islands designated as 
acting high commissioner under authority of the act of June 5, 1936, 49 
Stat. 1478, the act not creating a separate and distinct office as acting high 
commissioner but authorizing only a designation to act as the High 
Commissioner, 

As the rental of offices and living quarters, the discretionary fund for household 
expenses, and the automobiles are provided by law for the use of the 
High Commissioner to the Philippine Islands and are in addition to his 
salary as such, and are authorized by reason of the position and to enable 
him to discharge the functions of such position, a member of his staff 
acting in his stead under designation as authorized by the act of June 5, 
1936, 49 Stat. 1478, is entitled to the use of the said prerogatives in the 
same manner and to the same extent as is authorized for the High Commis- 
sioner without reference to section 3 of the act of March 5, 1928, 45 Stat. 193, 
requiring that the reasonable value of quarters, heat, ete., furnished 
employees shall be determined and considered as a part of the compensation 
in the fixing of their salary. 


Acting Comptroller General Elliott to the Secretary of War, October 31, 1938: 

Your letter of October 19, 1938, requested decision by this office 
upon the question presented in the letter dated August 4, 1938, from 
the United States High Commissioner to the Philippine Islands, as 
follows: 


In connection with my contemplated departure from the Philippines before 
the end of the year, there is presented the question of the designation by the 
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President of a member of my staff to act as the High Commissioner, and par- 
ticularly is there presented the question of the powers, duties, pay, and 
perquisites of the staff member so designated. It is my desire to have all 
the doubtful points in connection with the above matter settled definitely for 
the good of the service before I leave the Philippines. Accordingly, I submit 
for consideration the following statement : 

1. The applicable law, with reference to the United States High Commis- 
sioner to the Philippine Islands, is found in the Philippine Commonwealth and 
Independence Law, the Act of Congress of March 24, 1934, section 7, subsection 4, 
in relation with the Appropriation Act covering the High Commissioner’s office 
for the fiscal year beginning July 1, 1938, and the applicable law, with reference 
to an Acting High Commissioner, is found in the Act of Congress of June 5, 1936. 

2. The Federal statutes of general applicability that serve as tests for the 
determination of the salary, allowances, and perquisites of officers holding 
Federal appointments are found in chapter 1, title 5 of the United States Code, 
and particularly in sections 4, 5, 6, 9, 58, 69, 70, 71, 72, and 75a thereof. 

3. When the President of the United States, making use of the authority 
conferred on him by the Act of Congress of June 5, 1936, designates a member 
of the staff of the United States High Commissioner to the Philippine Islands 
to act as the High Commissioner, the official so designated possesses all the 
powers and performs all the duties of the High Commissioner. 

4. For the proper performance of his powers and duties, the High Commis- 
sioner has placed at his disposition certain facilities, including a portion of 
the Elks Club premises in Manila rented to provide quarters for the High 
Commissioner’s office, Mansion House in Baguio occupied temporarily by the 
High Commissioner as a residence and office pursuant to the provisions of 
Act No. 4204 of the Philippine Legislature, the Fairchild residence in Manila 
leased for a period of one year to provide living quarters for the High Com- 
missioner, and official automobiles purchased for the use of the office. 

5. I am familiar with the general construction and purpose of the law, as 
interpreted by the Supreme Court of the United States in Evans v. U. §&., 
1913, 226 U. S. 567, and other cases; by the Attorney General of the United 
States in 19 Op. Atty. Gen. 121 and other opinions; by the Chief of the Bureau 
of Insular Affairs, with reference to the applicability of sections 70 and 70a, 
title 5, United States Code, to the pay and allowances of civilian employees 
in the office of the High Commissioner, in a communication dated December 31, 
1936, and by the Judge Advocate General, U. S. Army, in connection with Mr. 
J. Weldon Jones’ claim for difference in pay while acting as United States 
High Commissioner, in an opinion dated April 29, 1987. I also have before me 
a memorandum prepared by a member of my legal staff on the subject: “Status 
of Acting United States High Commissioner to the Philippine Islands; powers, 
duties, pay, and perquisites.” No decision of the Comptroller General has been 
brought to my attention. 

6. The general question concerns the point of whether, when the President 
designates a member of the staff of the United States High Commissioner to 
act as the High Commissioner, an appointment to a separate and distinct office 
is made, or whether there merely results an order requiring the staff member 
to perform additional services. 

7. The special questions concern the right of the person designated to act 
in the capacity of High Commissioner to make use of all the facilities placed at 
the disposition of the High Commissioner for the proper performance of his 
powers and duties, as for instance Mansion House in Baguio, the Fairchild 
residence in Manila, the use of the discretionary fund for the maintenance of 
the household and such other expenses as he may deem proper, and official 
automobiles, without the Acting High Commissioner being required to make 
refunds for the same. These special questions are applicable to three situa- 
tions: (a) When the High Commissioner is away from the Philippines travel- 
ling on official business; (b) when the High Commissioner is away from the 
Philippines and taking accumulated leave, or leave without pay; and (c) when 
the High Commissioner has resigned and there is a vacancy in the position. 
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Predicated on the foregoing statement, I request you to obtain from the 
Comptroller General in advance an authoritative decision in order that un- 
certainty may not continue to overshadow the rights of an Acting High Com- 
missioner to the detriment of the public service. In this connection I wish to 
emphasize that the office of the High Commissioner is new and that its peculiar 
functions can hardly be covered by precedents and analogies. It is hoped that 
the General Accounting Office may take an independent view of our problems 
and not answer them wholly by reference to rules applicable to other agencies 
of government. The office is not large and our expenditures are not large, but 
we are ten thousand miles from Washington and some special problems arise to 
vex us. It seems justifiable to ask for advance rulings from the General 
Accounting Office on these problems, as they arise, until a sufficient body of 
precedents shall have been established. 


The act of June 5, 1936, 49 Stat. 1478, provides: 


That the President is hereby authorized, in his discretion, to designate a 
member of the staff of the United States High Commissioner to the Philippine 
Islands, or an officer of the Army or Navy of the United States, to act as the 
High Commissioner in the event of a vacancy in said office, or the temporary 
disability or absence of the High Commissioner, and the official so designated 
shall have all the powers and perform all the duties of the High Commissioner 
during such vacancy, disability, or absence. 


The appropriation for the United States High Commissioner to 
the Philippine Islands, 1939, act of June 11, 1938, Public 591, 
provides: 


For the,maintenance of the office of the United States High Commissioner to 
the Philippine Islands as authorized by subsection 4 of section 7 of the Act 
approved March 24, 1934 (48 Stat. p. 456), including salaries and wages; rental, 
furnishings, equipment, maintenance, renovation, and repair of office quarters 
and living quarters for the High Commissioner; supplies and equipment, pur- 
chase and exchange of lawbooks and books of reference, periodicals, and news- 
papers; traveling expenses, including for persons appointed hereunder within 
the United States and their families, actual expenses of travel and transporta- 
tion of household effects from their homes in the United States to the Philippine 
Islands, and return, utilizing Government vessels whenever practicable; opera- 
tion, maintenance, and repair of motor vehicles, purchase and exchange of 
three automobiles at prices not to exceed $2,600 for one and $1,200 each for 
two, and all other necessary expenses, $181,930, of which amount $2,500 shall 
be available as of April 1, 1938, and of which amount not exceeding $10,000 
shall be available for expenditures in the discretion of the High Commissioner 
for maintenance of his household and such other purposes as he may deem 
proper: Provided, That the salary of the legal adviser and the financial expert 
shall not exceed the annual rate of $10,000 and $9,000 each, respectively: Pro- 
vided further, That section 3709 of the Revised Statutes (41 U. S. C. 5), shall 
not apply to any purchase or service rendered under this appropriation when 
the aggregate amount involved does not exceed the sum of $100. 


The act of June 5, 1936, supra, does not create a separate and 
distinct office as acting high commissioner but only authorizes the 
designation of a member of the High Commissioner’s staff to act in 
his absence, disability, or when the office is vacant. Accordingly, no 
additional compensation would be payable to the member of such 
staff designated as acting high commissioner, such additional com- 
pensation being prohibited by sections 1763, 1764 and 1765, Revised 
Statutes. 
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In the matter of allowances in kind, such as quarters, subsistence, 
and household expenses, the act of March 5, 1928, 45 Stat. 193, 
provides: 

Sec. 3.,The head of an executive department or independent establishment, 
where, in his judgment, conditions of employment require it, may continue to 
furnish civilians employed in the field service with quarters, heat, light, house- 
hold equipment, subsistence, and laundry service; and appropriations for the 
fiscal year 1929 and thereafter of the character heretofore used for such pur- 
poses are hereby made available therefor: Provided, That the reasonable value 
of such allowances shall be determined and considered as part of the com- 
pensation in fixing the salary rate of such civilians. 

The rental of offices and living quarters, the discretionary fund 
for household expenses and the automobiles are provided by law 
for the use of the High Commissioner and are in addition to his 
salary as such. They are, therefore, not within the purview of the 
act of March 5, 1928, swpra. Furthermore, since the use of such 
facilities, fund, and equipment is authorized by law by reason of 
the position and to enable the High Commissioner to discharge the 
functions of such position, if the powers and duties of the position 
are exercised by an acting high commissioner, the person so acting 
is entitled to the same prerogatives. In such circumstances such 
use by a member of the staff who may be designated as acting high 
commissioner during the absence or disability of the High Com- 
missioner or during a vacancy in his office, is authorized in the same 
manner and to the same extent as is authorized for the High Com- 
missioner without reference to the provisions of section 3 of the act 
of March 5, 1928. 


(A-98734) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
INDEFINITE PER DIEM EMPLOYEES—BREAK IN SERVICE, AD- 
VANCES, AND SUBSTITUTION FOR ABSENCE IN NON-PAY STATUS 


An indefinite employee paid on a “when actually employed” basis, who has been 
continuously employed for one month (February 6 to March 5, inclusive), 
but has worked and been paid for only part of a day on one or more work 
days in that period, is not entitled to credit of 24% days of annual leave, 
as for a month’s continuous service, on the basis that he has worked all 
or a part of every regular work day during the period, and the term “break 
in service” as used in the annual and sick leave regulations effective January 
1, 1988, has no application to such cases. 

Annual leave may not be granted in advance of its accrual to indefinite per 
diem “when actually employed” employees who have completed one or 
more months of continuous service with or without a break in service in 
view of the last sentence of section 5 of the annual leave regulations ef- 
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fective January 1, 1938, but, as section 4 of the sick leave regulations ef- 
fective that date, prohibits the advance of sick leave to temporary employees 
only, sick leave may be advanced to indefinite employees within the limita- 
tions and subject to the terms and conditions of the said regulations. 

An indefinite per diem “when actually employed” employee, without other leave 
to his credit, who has been continuously employed for 27% days of a 30-day 
month, may be granted, as in anticipation of the one month’s continuous 
service, not to exceed 244 days annual leave at the last of the month—for 
example, 4% of a day on June 28 and full days for June 29 and 30—the 
leave regulations authorizing leave accrual while in a leave-with-pay status. 

An indefinite per diem “when actually employed” employee continuously em- 
ployed on all work days from February 1, 1938 to March 15, 1938, inclusive, 
who was in a non-duty or non-pay status on March 16, 1938, and, thereafter 
continuously employed to the close of business on March 31, 1938, may be 
granted annual leave, either before or after March 16, 1938, to cover the 
period of absence on that date if the employee had remaining to his credit 
on March 15 earned annual leave to the amount of one day or more, but 
as the one day’s leave granted for March 16 would be charged against the 
41% days’ leave which accrued for the two months, there would remain, 
assuming that no other leave was taken during the period involved, a net 
leave credit for the two months of only 34% days—not 4% days as 
administratively stated. 


Acting Comptroller General Elliott to the Governor, Farm Credit Administra- 
tion, October 31, 1938: 


Your letter of October 21, 1938, is as follows: 


Many questions have arisen in this office with regard to leave of indefinite 
employees appointed at a per diem rate when actually employed. We are 
referring these questions to you for decision. 

1, If such an indefinite per diem employee had been continuously employed for 
one month (as for example, on all the work days from February 6 to March 5, 
inclusive) but had worked and been paid for only part of a day on one or more 
regular work days in that period (as for example, 4 day on Thursday, February 
21), would he be entitled to credits of 24% days of annual leave on the basis that 
he had worked all or a part of every regular work day during the period? In 
this connection, it is noted that Section 6 of the current annual leave regula- 
tions and Section 9 of the current sick leave regulations contain the following 
statement: “ ‘Break in service’ means separation from the service for a period 
of one or more work days.” In such sections of the regulations, the term 
“break in service” relates to the continuity of employment where the point at 
issue is the transfer of leave. It is not clear to us whether, by extension, the 
term “break in service on which leave for indefinite per diem employees is 
computed” should be construed to mean a break of one or more whole work 
days. 

2. If question 1 is answered in the affirmative, would Section 10 of the cur- 
rent annual leave regulations and Section 10 of the current sick leave regulations 
operate so that, when partial day absences without pay amounted in the aggre- 
gate to 30 days or more, the accumulation of leave would be affected as provided 
in such sections? 

3. May annual or sick leave be granted in advance of its accrual to such an 
indefinite per diem employee, who has completed one or more months of con- 
tinuous service with or without a break in service? 

4. If such an indefinite per diem employee without other leave to his credit, 
had been continuously employed for 27% days of a 30-day month (as for ex- 
ample, from June 1 to % of a day on June 28 inclusive), could the annual 
leave to which he would be entitled for one month’s continuous service be 
anticipated by granting him not to exceed 2% days’ annual leave at the last 
of the month (as for example, annual leave for 14 of a day on June 28 and for 
June 29, and June 30), with the result that he would then have been in a pay 
status for a continuous period of one month and thus entitled to 24% days of an- 
nual leave? In this connection, your attention is called to the practice, which is 
believed to be common to all Government offices, of granting to temporary em- 
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ployees whose appointments are limited to one month (and who, under the leave 
regulations, are entitled to 24% days’ annual leave only after they have completed 
a month of service) annual leave on the last 24% days of their employment. 

5. If such an indefinite per diem employee had been continuously employed 
on all the work days from February 1, 1938, to March 15, 1938, inclusive and 
was in a non-duty and non-pay status on March 16, 1938, and was, thereafter, 
continuously employed to the close of business on March 31, 1938, would it be 
permitted at some later date, provided he is still carried on the rolls as an 
indefinite employee, to grant him annual leave for March 16, 1938, from leave 
earned during the month of February 1938 and thus bridge the two periods of 
continuous service, with the result that pay would then have been continuous 
from February 1 to the close of business on March 31, and the employee would 
thus be entitled to 2 X 2% or 4% days of annual leave instead of 1144 xk 2% 
or 3%, days of annual leave for that period? In this connection, your at- 
tention is called to the following decisions: 19 Comp. Dec. 536, 537; 7 Comp. 
Gen. 732; and 16 Comp. Gen. 818. 

The answers to some of these questions will have a bearing on the leave 
and pay records of a number of employees whose appointments will shortly 
be terminated. Your early consideration of these matters would, therefore, be 
appreciated. 

In decision of May 27, 1938, 17 Comp. Gen. 1017, wherein was 
considered the leave rights of indefinite employees paid on the basis 
of “when actually employed,” it was specifically held that annual and 
sick leave may be credited to such employees only for periods of con- 
tinuous service of one month or more and that leave may not be 
credited for less than one month of continuous service. In applying 
this rule continuous service of such employees means an actual pay or 
duty status during the entire daily tour of duty on every work day 
of the month. The definition of the term “break in service” appear- 
ing in section 6 of the annual leave regulations and section 9 of the 
sick leave regulations has no application in computing continuous 
service of indefinite employees in the same position. While in the 
example given in your first question the indefinite employee lost only 
one-half day during the month, such a rule as you suggest of credit- 
ing 21% days’ leave to indefinite employees who work a part of each 
work day during the month might result in the allowance of 21% 
days’ leave with pay to an indefinite employee paid on the basis of 
“when actually employed” who had worked only one hour on each 
of the 26 or less regular working days during a month, or a total 
of 26 hours or less of actual service. This is not authorized by the 
annual leave law and the regulations. Accordingly, question 1 is 
answered in the negative, making it unnecessary to answer ques- 
tion 2. 

As to annual leave, question 3 is answered in the negative. See 
the last sentence of section 5 of the annual leave regulations. As the 
sick leave regulations (section 4) prohibits the advance of sick leave 


to temporary employees only, sick leave may be advanced to indefinite 
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employees within the limitations and subject to the terms and con- 
ditions of the sick leave regulations. 

Question 4 is answered in the affirmative, it being noted that under 
the leave regulations annual and sick leave accrue while in a leave- 
with-pay status. 

With reference to question 5, since decisions of this office have rec- 
ognized the right of an administrative office, in its discretion, to grant 
retroactively annual leave with pay to the credit of an employee to 
cover a period of absence on leave or furlough without pay, I have 
to advise that if in the situation set forth in said question 5, the 
employee had remaining to his credit on March 15 earned annual leave 
to the amount of one day or more, it would be within administrative 
discretion to grant—either before or after March 16—leave with pay 
to cover March 16, thus making his service continuous for leave ac- 
crual purposes from February 1 to March 31. However, if one day’s 
leave which had previously been earned was substituted for March 16 
when the employee was in a nonpay status, there would be remaining 
(assuming that no other leave was taken during the period involved) 
a net leave credit for the two months of February and March of only 
314 days—not 414 days as you state. That is to say, the one day’s 
leave granted for March 16 would be charged against the 414 days’ 
leave which accrued for the two months. With this modification, 
question 5 is answered in the affirmative. 


(A-98756) 


COMPENSATION—HOLIDAYS OCCURRING WITHIN PERIODS OF 
MILITARY OR JURY LEAVE—PER DIEM EMPLOYEES 


Regular employees whose compensation is fixed at a rate per day, per hour, or 
on a piece-work basis, are entitled to pay for a holiday occurring within a 
period of military, or jury, leave under the National Guard, Officers’ Reserve 
Corps, and Naval Reserve military leave acts of June 3, 1916, 39 Stat. 203, 
May 12, 1917, 40 Stat. 72, and June 25, 1938, 52 Stat. 1177, and the jury leave 
act of August 22, 1935, 49 Stat. 662, if they would have been entitled to pay 
for the holiday under the new holiday statute of June 29, 1988, 52 Stat. 1246, 
had they remained in a duty status and been prevented or relieved from 
working on the holiday, but temporary employees are not entitled to military 
leave of absence with pay. 


Acting Comptroller General Elliott to the Secretary of the Navy, October 31, 
1938: 


Your letter of October 20, 1938, is as follows: 
Public Resolution No. 127, 75th Congress, approved June 29, 1938, provides: 


“That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-wvork basis are 
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relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, Christmas Day, or any other day declared a holi- 
day by Federal statute or Executive order, or any day on which the departments 
and establishments of the Government are closed by Executive order, they shall 
receive the same pay for such days as for other days on which an ordinary day's 
work is performed. 

“Sec. 2. The joint resolution of January 6, 1885 (U. 8S. C., title 5, sec. 86), and 
all other laws inconsistent or in conflict with the provisions of this Act are 
hereby repealed to the extent of such inconsistency or conflict.” 

In the Acting Comptroller General’s decision to the Secretary of War of August 
19, 1988 (18 Comp. Gen. 186), it was held that under the terms of Public Resolu- 
tion No. 127, if regular per diem, per hour, or piece-work employees “are relieved 
or prevented from working on the holiday for any reason other than the occur- 
rence of the holiday, such as when the holiday occurs on a non-work day, or 
within a period of furlough or leave of absence, no pay for the holiday as such 
is authorized.” In this connection your decision is requested on the question 
whether or not employees, whose compensation is fixed at a rate per day, per 
hour, or on a piece-work basis, are entitled to be paid for holidays occurring 
within a period of authorized absence from duty pursuant to the provisions of 
any of the following acts: 

(a) Act of June 3, 1916, section 80 (39 Stat. 203; 82 U. 8. C., 75). 

“All officers and employees of the United States and of the District of Colum- 
bia who shall be members of the National Guard shall be entitled to leave of 
ubsence from their respective duties, without loss of pay, time, or efficiency 
rating, on all days during which they shall be engaged in field or coast-defense 
training ordered or authorized under the provisions of this Act.” 

(b) Act of May 12, 1917 (40 Stat. 72; 10 U. 8. C., 371). 

“* * * That all officers and employees of the United States or the District 
of Columbia who shall be members of the Officers’ Reserve Corps shall be en- 
titled to leave of absence from their respective duties, without loss of pay, 
time, or efficiency rating, on all days during which they shall be ordered to 
duty with troops or at field exercises, or for instruction, for periods not to 
exceed fifteen days in any one calendar year.” 

(c) Act of August 22, 1935 (49 Stat. 682; 18 D. OC. Code, Sup. IIT, 360). 

“s * * Provided, That employees of the Government of the United States 
or of the District of Columbia in active service who are called upon to sit 
on juries shall not be paid for such jury service but their salary shall not be 
diminished during their term of service by virtue of such service, nor shall 
such period of service be deducted from any leave of absence authorized by 
law.” 

(d) Act of June 25, 1938, section 9 (Public No. 732—75th Congress, 52 Stat. 
1177). 

“* * * Provided, That all officers and employees of the United States or 
of the District of Columbia who are members of the Naval Reserve shall be 
entitled to leave of absence from their respective duties without loss of pay, 
time, or efficiency rating on all days during which they may be employed with 
or without pay under the orders or authorization of competent authority, on 
training duty for periods not to exceed fifteen days in any one calendar year.” 


In decision of October 25, 1938, A-97193, it was held as follows: 


The new holiday statute approved June 29, 1938, 52 Stat. 1246, does not of 
itself cause a reduction in the compensation any regular per diem employe on 
a 5-day, 40-hour week basis is entitled to receive in any week in which a holi- 
day occurs, either while on duty or while on authorized leave of absence 
with pay.” 


The statutes designated in your letter as (a), (b), and (d) grant 
military leave of absence “without loss of pay, time, or efficiency 
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rating” and the statute designated in your letter as (c) provides that 
the salary of employees “shall not be diminished” during jury serv- 
ice. Hence, if the employees referred to would be entitled to pay for 
a holiday had they remained in a duty status, and been prevented or 
relieved from working on the holiday, they would be entitled to pay 
for a holiday occurring within a period of military or jury leave 
under the quoted statute. That is, such employees would be entitled 
to exactly the same amount of compensation for a period of author- 
ized military or jury leave with pay that they would have received 
for the same period had they remained in a duty status in their 
civilian positions. It is to be understood, of course, that temporary 
employees are not entitled to military leave of absence with pay. 16 
Comp. Gen. 105, id. 119. 


(A-97811) 


TRANSPORTATION—HOUSEHOLD EFFECTS—WEIGHT V. CUBIC MEAS- 
UREMENT BASIS—QUANTUM MERUIT PAYMENTS INVOLVING CON- 
STRUCTIVE WEIGHT COMPUTATIONS AND EXCESS COST COLLEC- 
TIONS 

Where the law, regulations, and administrative authorization limit the authority 

to ship effects of employees on change of permanent station to a weight 
basis, the acceptance of a bid for van shipment on a cubic measurement 
of the goods basis is unauthorized and results in no binding contract, but 
the service having been performed and accepted as satisfactory by the 
United States, payment may be made for the actual weight moved up to 
the weight limitation for each employee, at the rate established from the 
estimated weight in the bid, the excess weight under the van shipment 
rule to be computed by increasing the weight by 25 per centum to deter- 
mine the gross constructive weight (as packed and crated) of the unpacked 
and uncrated effects, and the excess cost so computed to be collected by 
the transportation company from the employees involved without require- 
ment that the administrative agency make such collection for payment to 
the company. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
November 1, 1938: 

Consideration has been given to the claim in the sum of $2,882.76, 
of the William Stacey Storage Co. under contract No. VA24r—122, 
dated June 23, 1937, covering the packing, crating and hauling of 
the household goods and other personal property (except automo- 
biles) of 40 employees of the Veterans’ Administration regional 
office, Cincinnati, Ohio, to Dayton, Ohio. 

The transfer of the employees was incident to the consolidation, 
effective July 1, 1937, of the Cincinnati regional office with the Vet- 
erans’ Administration facility at Dayton, and was approved by your 
letter of June 4, 1937, which granted authority to the employees to 
ship between the stations involved their household and other per- 
sonal effects, except automobiles, not exceeding 5,000 pounds for mar- 
ried personnel and 3,500 pounds for single personnel. 
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The Independent Offices Appropriation Act, 1938, making the 
appropriation “Salaries and Expenses, Veterans’ Administration 
1938,” act of June 28, 1937, 50 Stat. 346, provides: 


* * * for expenses incurred in packing, crating, drayage, and transporta- 
tion of household effects and other property, not exceeding in any one case 
five thousand pounds, of employees when transferred from one official station 
to another for permanent duty and when specificially authorized by the Ad- 
ministrator; * * * 


Veterans’ Administration Regulations, paragraphs 9391 to 9394, 
which were in effect at the time these effects were shipped (canceled 
April 30, 1938, and superseded by paragraphs 900 to 945) provide, 
in pertinent part, as follows: 


9391. When specifically authorized in advance by the Administrator, employees 
of the Veterans Administration, when transferred from one official station to 
another for permanent duty, will be allowed expenses incurred for packing, 
crating, drayage, and transportation of household effects and other personal 
property not exceeding in all 5,000 pounds for married persons or persons having 
dependents living with them, or 3,500 pounds for single persons without de- 
pendents living with them. (March 9, 1932.) 

9398. Shipments of household effects and other personal property will be made 
by freight, * * *. Shipments may also be made by motor truck when the 
cost of shipment by this carrier does not exceed the cost by freight, taking into 
consideration charges for packing, crating, and drayage. Freight shipments 
will be effected on Government bills of lading, which will be releascd at the 
lowest valuation applicable to the classes of articles transported to insure the 
application of the lowest freight rates, and the following notation placed on the 
bills of lading: “The agreed or declared value of property is hereby specifically 
stated by the shipper to be not exceeding per pound for each article.” 
In preparing bills of lading for shipments of household goods and personal 
effects the preceding requirements must be strictly observed. Advantage will 
be taken whenever possible of carload shipments when the carload rate based on 
the minimum carload weight (actual weight when in excess of the carload 
minimum) is cheaper than the less-than-carload rate based on actual weights. 
Wherever possible, such shipments will be made in Government transports. 
(February 8, 1932.) 

9394. [Vouchers covering reimbursement for packing, crating, and drayage for 
expenses incurred under authority of the Administrator will be forwarded to 
the finance service, central office. Vouchers (Standard Form 1012) will be used 
in submitting requests for reimbursement of such expenses.] Reimbursement 
for the actual and necessary expenses of crating, packing, and drayage will be 
allowed when properly supported by receipts, a certified true copy of the travel 
order, and a copy of the Government bill of lading, when shipment is made by 
freight: Provided, however, that charges in excess of $1.75 per 100 pounds for 
such packing, crating, and drayage will not be allowed unless the voucher is 
accompanied by a complete statement of the circumstances establishing the 
necessity for such excess. (September 16, 1936.) 


Thus the law (appropriation act) and regulations, as well as the 
Administrator’s letter of authority, dated June 4, 1937, limit the 
authority to ship effects of employees on change of permanent station 
to shipment on a weight basis. Therefore the authority in the present 
case to contract for such shipment was likewise limited to a weight 
basis. 

The proposal of the William Stacey Storage Co., accepted June 23, 
1937, provided : 

For packing, crating, and hauling the household goods and other personal 


property (except automobiles) of sixty-one employees of the Veterans’ Adminis- 
tration whose names and addresses are attached hereto, from such addresses in 
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Cincinnati, Ohio, or vicinity to addresses in Dayton, Ohio, as designated at time 
of movement, $4,095.11. 


The “contract” further provided : 


3. The aggregate weight of the household effects and other personal property 
of each employee must be estimated and inserted opposite each name on the 
attached list, with the unit bid price for the movement of the property of each 
individual as set out in paragraph 1 * * * above. In inserting the unit bid 
price consideration must be given to the necessity, if cheaper, of transporting 
more than one employee’s household effects in the same moving van at the same 
time where the quantities warrant. 

4. It must be clearly understood that the actual weight of each employee's 
household effects and other personal property must be determined and recorded 
and individually set out in the voucher when submitted for payment. The 
household effects and other personal property of employees will be moved on 
such dates as requested by the employees, but not later than August 31, 1937, 
unless further extended in individual cases. 

2 > * 7 . * +o 


This bid is submitted to cover amount of rooms as per list furnished by 
Veterans’ Administration and any additional amount of rooms or extra goods 
will be charged at same rate. 


The list showing the number of rooms for each employee is not 
attached to the contract, but the file indicates that the contractor based 
his bid on a computation of 200 cubic feet per room plus 100 cubic feet 
for basement and attic articles and estimated the weight of the effects 
in each case at 7 pounds per cubic foot. Thus it is evident that the 
claimant submitted his bid, in fact, on the basis of cubic measurement 
of the goods rather than on a weight basis. As the acceptance of such 


a bid was not authorized, the contracting officer being without author- 
ity to contract for shipment of household effects of employees except 
on an actual weight bases, the bid as accepted was not in fact a contract 
binding upon the United States. 

However, inasmuch as the claimant has performed the service, 
which was accepted as satisfactory by the United States, settlement 
for such service as was rendered will be made on a quantum meruit 
basis. For this purpose the estimated weight in the bid will be used 
only for the purpose of ascertaining the rate per hundredweight for 
the hauling, such rate to be allowed for the actual weight moved in 
the case of each employee up to the 3,500 pounds or 5,000 pounds limit 
under the authorization herein referred. See A-85046, June 17, 1937, 
A-88823, October 7, 1937, and A-92419, May 2, 1938. Where such 
actual weight does not at present appear from the record, such cases 
will be returned to the Veterans’ Administration in order that such 
actual weight may be ascertained. As the gross weight moved is 
shown in each case the net weight should be easily ascertained by 
determining the actual tare weight in each case, the difference being 
the net weight for consideration. In cases where the actual tare 
weight cannot be determined it may be necessary to weigh the goods 
certified by the employee concerned as having been those actually 
moved. 

161412—39——28 
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In making allowance on this basis the settlements will not, in each 
case, pay the contractor in full for the services he performed. That 
is to say, the allowance from appropriated funds will not exceed the 
cost of moving 3,500 pounds in the case of single persons or 5,000 
pounds in the case of married persons or persons with dependents. 
The excess is to be computed by determining under the van shipment 
rule, the weight of the goods packed and crated for rail shipment, by 
increasing the weight by 25 per centum to determine the gross con- 
structive weight (as packed and crated) of the unpacked and un- 
crated effects. See 17 Comp. Gen. 116; id. 273; A-85046, June 17, 
1937. The excess cost computed on this basis may not be paid from 
appropriated funds, but is for collection by the claimant from the 
employees involved. See A-88823, October 7, 1937, and A-92419, 
May 2, 1938. It is not required that the Veterans’ Administration 
collect this excess from the employees for payment to the claimant. 

It is noted you request that the investigator’s report transmitted 
with your letter of July 30, 1938, be returned “when it has served its 
purpose in the settlement of the claims.” When all of the claims have 
been settled on the basis herein set forth the investigator’s report 
will be returned as requested. 


(A-98598) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SHIPMENTS AT GOVERN- 
MENT EXPENSE—NONPROVISION FOR TIME OF SHIPMENT LIMI- 
TATION 


Where the regulations governing the transportation of families and effects of 
officers and employees of the Bureau of Foreign and Domestic Commerce 
do not provide for any time limit within which the shipment of household 
effects should be accomplished when a change of post of duty occurs, it 
must be presumed that the law and regulations, in the absence of specific 
provision otherwise, contemplate authorizing the shipments at Government 
expense only when incident to the transfer, and a delay in shipment ap- 
proximating 5 years after transfer may not be considered as necessary, 
incident to, or by reason of, such transfer, but, upon future transfer to a 
new post of duty, the shipment of household effects from the second last 
station to the new station is authorized at Government expense provided 
the cost thereof does not exceed what it would have cost the United States 
to transport the effects from the last station to the new station. 


Acting Comptroller General Elliott to the Secretary of Commerce, November 1, 
1938: 


Your letter of October 14, 1938, is as follows: 


Mr. Don C. Bliss, at present American Trade Commissioner, assigned to The 
Hague, Netherlands, office of the Bureau of Foreign and Domestic Commerce, 
was formerly assigned to the Prague, Czechoslovakia, office as Commercial 
Attaché, having been transferred from that post January 1, 1934. Upon Mr. 
Bliss’ transfer from Prague to The Hague he did not move his household effects 
but stored them in Prague at no expense to the Government. 

Mr. Bliss is now desirous of having his household effects moved from storage 
in Prague either to The Hague or to a new post, should a change in assignment 
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be made in the near future. For your information, this officer has had no ship- 
ment of household effects to his present post of assignment, 

Before authorizing this shipment of household effects, a ruling is desired from 
your office as to whether any objection will be interposed to the payment of 
this expense from Government funds. 


The appropriation for the transportation of families and effects of 
officers and employees of the Bureau of Foreign and Domestic Com- 
merce, act of April 27, 1938, Public No. 495, provides: 


Transportation of families and effects of officers and employees and allow- 
ances for living quarters: To pay the traveling expenses and expenses of trans- 
portation, under such regulations as the Secretary of Commerce may prescribe, 
of families and effects of officers and employees of the Bureau of Foreign and 
Domestic Commerce in going to and returning from their posts, or when 
traveling under the order of the Secretary of Commerce, * * 

While the regulations governing the transportation of families and 
effects of officers and employees of the Bureau of Foreign and Do- 
mestic Commerce effective July 1, 1935, and the prior regulations 
effective December 1, 1928, do not provide for any time limit within 
which the shipment of household effects should be accomplished when 
a change of post of duty occurs, it must be presumed that the law 
and the regulations, in the absence of specific provisions otherwise, 
contemplate authorizing the shipment of household effects only when 
incident to such change or transfer. The shipment of the effects of 
Mr. Bliss in the present case at this time, nearly 5 years after his 
transfer from Prague to The Hague could hardly be considered as 
necessary, incident to, or by reason of such transfer. Therefore, it 
must be held that there is no authority of law for the transportation 
of his household effects at Government expense from Prague to The 
Hague by reason of his transfer to the latter post in January 1934. 
In the event of the transfer of Mr. Bliss in the future to a new post 
of duty, the shipment of his household effects from Prague to the 
new station is authorized at Government expense, provided the cost 
of such shipment does not exceed what it would cost the United 
States to transport his effects from The Hague to the new station. 
5 Comp. Gen. 229. 


(A-98774) 


CONTRACTS—MISTAKES—BIDS—GOVERNMENT RESALE PURCHASES— 
DISREGARDING OF ERRONEOUS BID 


Erroneous bids received for the delivery of articles to be purchased by the 
United States for resale purposes may be disregarded, as administratively 
recommended, in making award, where the mistake in bid is alleged and 
clearly established before any delivery is made by the bidder, 17 Comp. 
Gen. 517; id. 1077, amplified. 


Acting Comptroller General Elliott to the Secretary of War, November 1, 1938: 
There has been received your letter of October 21, 1938, as follows: 


Purchasing officers in purchasing subsistence supplies frequently are required 
to make awards upon bids, with respect to which there has been a bona fide 
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mistake, at the price bid without referring the case to your office for a decision 
as to whether the bid may properly be corrected or withdrawn. Such action 
is necessitated by reason of emergency conditions such as urgent need for the 
supplies and/or limited time allowed by bidders for acceptance of bids, and 
has been held to be proper in your decision of July 7, 1938 (18 Comp. Gen. 22). 

In making awards upon such bids the bidder is always apprised of its right 
to submit a claim for whatever additional amount is alleged to be due. How- 
ever, it is noted that whenever such a claim is in connection with a bid upon 
subsistence articles for resale purposes it is disallowed by your office for the 
following reason: 

“The article, * * *, was for resale and was sold at the bid price. Where 

sales are made by the Government on such basis, no advantage can result to 
the United States from the contractor’s mistake, and, therefore, the general 
rule that relief will be granted when the error in the bid is so apparent that 
it must be presumed that the accepting officer knew of the mistake and sought 
to take advantage thereof has no application here.” 
While it is true that no advantage can result to the United States from a 
contractor’s mistake in such cases, conversely, no damage can result to the 
United States in permitting the correction of a mistake, provided such action 
is taken in advance of the delivery of the supplies and their resale. 

Obviously, to require a bidder to deliver supplies at a price clearly not 
intended constitutes a severe penalty since subsequent relief may not be granted 
as in the case of supplies which are not for resale purposes. With a view to 
minimizing such penalties insofar as is possible, and since no damage can 
possibly result to the United States, it is recommended that in those cases 
where time will not permit reference to your office, The Quartermaster General 
be permitted to make the decision in the individual cases and, upon a con- 
clusive showing that there has been a bona fide mistake, and provided the 
items involved are for resale purposes, be permitted to authorize purchasing 
officers to disregard such bids. In this connection, attention is invited to your 
decision of August 24, 1932 (A-43261). 


There would appear to be no objection to the recommendation made 
in the concluding paragraph of your letter to the effect that con- 
tracting officers be authorized to disregard erroneous bids received 
for the delivery of articles to be purchased for resale in cases where 
the mistake in bid is alleged and clearly established before any 
delivery is made by the bidder. In this connection see 17 Comp. 
Gen. 517; zd. 1077. 

You are advised accordingly. 


(A-20925) 


VOLUNTARY PAYMENTS—NATIONAL FOREST PERMITS—DELAYED 
REFUND CLAIMS 


Difference between the rental voluntarily paid, under an agreement with the 
United States for the use of lands and rights-of-way as a power develop- 
ment site in a national forest, at the rate established by the agreement and 
the rental as computed on the basis of the subsequent change for permits 
of this nature by regulation issued pursuant to authority created by statute, 
may not be refunded claimant where the amount involves an estimate and 
claim is not made until after more than 20 years of delay, notwithstanding 
the alleged self-executing rate change provisions of the agreement where 
rate changes are subsequently made. 


Acting Comptroller General Elliott to the Southern California Edison Co., Ltd., 
November 3, 1938: 

There is before this office for consideration your request for review 

of settlement dated February 5, 1938, which disallowed your claim 
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for $12,373.24 refund of asserted overpayments under power agree- 
ment approved November 24, 1909, between your firm and the Depart- 
ment of Agriculture, Forest Service. 

Clause 2 of the cited power agreement stipulated for payment of 
certain charges for the use of lands and rights-of-way to be used as 
a power development site in the Sequoia National Forest. Clause 6, 
however, provided that: 


If the United States shall hereafter, for permits of this nature in national 
forests, reduce the general scale of maximum rates below those in clause 2 
hereof above provided for, or shall wholly abolish charges for permits of this 
nature, then and thereupon the charges to be calculated and fixed hereunder, as 
provided in clause 2 hereof, shall be reduced or abolished in like degree. 

On December 14, 1915, the Secretary of Agriculture is shown to 
have issued certain regulations changing the basis of computing the 
rental charges for permits of this nature; however, you are under- 
stood to have continued for many years to make payments pursuant 
to the old rate schedule; and so far as the record shows it was not 
until January 21, 1936, that any objection was raised or any allega- 
tion made by you that the rates set forth in clause 2 of the contract 
were no longer applicable. On that date you advised the regional 
forester at San Francisco that a change in the basis of rental charges 
was desired and requested that they be computed according to the 
method provided in the 1915 regulations. This request was granted 
and a modification of the power agreement was approved by the 
Secretary of Agriculture on March 1, 1937. 

It appears to be your contention that the regulation of 1915 oper- 
ated to automatically change the rate base and that you are accord- 
ingly now entitled to a refund of the difference between the amount 
paid at the old rate during these years and the amount when com- 
puted pursuant to the rates provided in the 1915 regulation. You 
claim this difference is $12,373.24 for the period December 15, 1915, to 
August 31, 1935. The record shows that this amount is merely an 
estimate of the difference. Thus after more than 20 years of delay, 
during which time you apparently made payments at the old rate 
without question that it was incorrect, you ask that you now be reim- 
bursed in the estimated amount of the difference between the rental at 
the old and new rates. 

The record contains no indication that you did not know, or in the 
reasonable exercise of diligence should not have known, of the change 
in rates brought about by this 1915 regulation. As a matter of fact, 
the regulations providing change in rates were promulgated pursuant 
to authority created by statute and it is well settled that such regula- 
tions have the force and effect of law. Maryland Casualty Co. v. 
United States, 251 U. S. 342, 349, and cases there cited. You are, of 
course, charged with knowledge of what the law provides. 
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But as above noted, in spite of this actual or imputed knowledge of 
the change you continued voluntarily to pay at the old rate. In the 
case of Synthetic Patents Co. v. Sutherland, 22 F. (2d) 494, 495, the 
court stated : 

* * * Without passing upon the sufficiency of the proof, which is here con- 
tested, as to whether there were, in point of fact, overpayments made, and accept- 
ing the findings of the master that they were made, it is apparent that such 
remittances were voluntary payments. There was no allegation in the complaint, 
nor is there evidence in the record, to support a claim that such payments were 
made through mistake, fraud, or duress. * * * Overpayments voluntarily 
made are not recoverable. It must be shown that they were made through a 
mistake of fact, fraud, or duress. A party may not, by direct action or by way 
of set-off or counterclaim, recover money voluntarily paid with the full knowledge 
of all the facts, without proof of fraud, duress, or mistake, although no obliga- 
tion to make such payment exists. * * * 


See, also, Shell Oil Co. v. Cy Miller, Inc., 53 ¥. (2d) 74; Benton 
Harbor-St. Joseph Gas and Fuel Co. v. Middle West Coal Co., 271 
Fed. 216; Swift and Co. v. Columbia Railway Gas and Electric Co., 
17 F. (2d) 46. Furthermore, it is well settled that “Mistake, in order 
to be a ground of recovery, must be a mistake of fact, and not of law.” 
Lamborn v. County Commissioners, 97 U. S. 181, 185. Even when 
paid under protest a voluntary payment cannot be recovered. Jg- 
natoviz v. Prudential Insurance Company of America, 16 Fed. 
Supp. 764. 


In view of the above, it becomes unnecessary to consider your con- 
tention that clause 6 of the contract was self-executing and that the 
rate stipulated in the 1915 regulation automatically went into effect 
when said regulation was promulgated. 

Upon review, the settlement must be, and is, sustained. 


(A-95510) 


DECEDENTS, ESTATES OF—MONEYS DUE DECEASED INDIANS FROM 
THE UNITED STATES—PAYMENTS TO SUPERINTENDENTS OF 
INDIAN AGENCIES 


Proceeds of a Government check drawn to the order of an Indian now deceased, 
and due his estate, may not be paid the superintendent of the Indian agency 
where the Indian died, until the heirs have been determined in accordance 
with law or a legal representative has been appointed to take care of the 
assets of the estate and claims have been presented by the heirs or on their 
behalf, in the absence of sufficient showing that the decedent was an in- 
competent adult Indian or a minor recognized as a ward of the Federal 
Government, the act of February 25, 1933, 47 Stat. 907, asserted as authority 
for payment to the superintendent as ex-officio administrator of the dece- 
dent’s estate, not embracing other than these two classes or moneys due the 
estates of these classes. 


Acting Comptroller General Elliott to G. A. Trotter, Acting Superintendent, 
Navajo Indian Agency, November 3, 1938: 

Your letter of May 31, 1938, requests review of settlement dated 

May 24, 1938, which disallowed your claim for the proceeds of check 





DECISIONS OF THE COMPTROLLER GENERAL 413 


No. 21,675,296 in the sum of $50, drawn May 31, 1937, by G. F. Allen, 
to the order of Jakey or Jake, now deceased, your claim having been 
filed as ex-officio administrator of the deceased Indian’s estate. 

The settlement of May 24, 1938, disallowed your claim for the reason 
that there is no authority to pay you as the superintendent of the 
Indian agency where the Indian died money due the estate by the 
Government until the heirs have been determined in accordance with 
law or a legal representative has been appointed to take care of the 
assets of the estate and claims have been presented by the heirs or on 
their behalf. 11 Comp. Gen. 266; id. 316. 

In your request for review you refer to the act of February 25, 1933, 
47 Stat. 907, as authority for paying to you as ex-officio administrator 
the money due the estate of the deceased Indian in this case. Said act 
entitled “An Act To authorize the Veterans’ Administration or other 
Federal agencies to turn over to superintendents of the Indian Service 
amounts due Indians who are under legal disability or to estates of 
such deceased Indians” provides : 

That any money accruing from the Veterans’ Administration or other govern- 
mental agency to incompetent adult Indians, or minor Indians, who are recog- 
nized wards of the Federal Government, for whom no legal guardians or other 
fiduciaries have been appointed may be paid, in the discretion of the Adminis- 
trator of Veterans’ Affairs, or other head of a governmental bureau or agency, 
having such funds for payment, to such superintendent or other bonded officer 
of the Indian Service as the Secretary of the Interior shall designate, for the 
use of such beneficiaries, or to be paid to or used for the heirs of such deceased 
beneficiaries, to be handled and accounted for by him with other moneys under 
his control, in accordance with existing law and the regulations of the Depart- 
ment of the Interior. 

Paragraph 38 of Regulations of the Indian Service, Individual 
Indian Moneys, as amended April 13, 1933, provides: 

Superintendents and disbursing officers are hereby authorized to deposit as 
“individual Indian money” funds received from the Veterans’ Administration or 
other governmental agency in pursuance of the Act of February 26 [25], 1933, 
and which are due incompetent adult Indians or minor Indians for whom no legal 
guardian or other fiduciaries have been appointed; such funds to be handled and 
accounted for, and disbursed for the use and benefit of such beneficiaries, in 
accordance with existing law and regulations, as herein elsewhere provided. In 
view of the nature of these funds, superintendents should keep their records in 
such manner that they will be prepared to submit detailed reports either to this 
Office or to the Veterans’ Administration or other Federal agency upon request. 

It seems clear that under the provisions of the act and the regula- 
tions, supra, the authority does not extend beyond that to pay to the 
superintendent of an Indian agency moneys due from the Government 
to “incompetent adult Indians, or minor Indians, who are recognized 
wards of the Federal Government,” or moneys due from the Govern- 
ment to the estates of such deceased Indians. 

In the instant case there has been no showing that Jakey or Jake 
was an “incompetent adult Indian” as that term is used in the act, 
nor that he was a recognized ward of the Federal Government. In 
the absence of such a showing, it must be held that payment to you 
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as ex-officio administrator of the estate under the act of February 
25, 1933, supra, is not authorized. 


Accordingly, upon the present record, the settlement of May 24, 
1938, must be and is sustained. 


(A-96504) 


CHECKS—PAYEE’S DIRECTION FOR MAILING TO OTHER THAN 
REGULAR MAILING ADDRESS—NEGOTIATION BY OTHER THAN 
INTENDED PAYEE—GOVERNMENT, CERTIFYING OFFICER, AND 
PAYEE’S LIABILITY 


Where the proximate cause of the receipt of a Government check by the wrong 
person and its subsequent negotiation by him was the payee’s direction that 
the check be mailed to an address other than his regular mailing address as 
given in connection with other Government checks, the Government is not 
chargeable with any negligence in its issuance and mailing, and the charge 
raised against the certifying officer for the amount of the check under the 
previously reported facts as to his responsibility for the erroneous address 
to which the check was sent will be removed, further adjustment of the 
matter of the payee’s loss because of the wrongful negotiation being for 
adjustment between the payee and the wrongful negotiator and not by the 
issuance to the payee of another check for the amount involved. 


Acting Comptroller General Elliott to the Secretary of Agriculture, Novem- 
ber 3, 1938: 


Letter dated October 21, 1938, from the Acting Secretary of Agri- 
culture is as follows: 


Reference is made to decision A-96504 dated July 26, 1938, relative to claim 
of Claude White (file Misc.—0670638S-ARW) for the proceeds of check No. 
83.574,349 in the amount of $46.00, which check was wrongfully negotiated by 
Claude E. White, Morehead, Kentucky. 

Further investigation was made into the manner of preparing Mr. White's 
time reports with the view to establishing responsibility for the showing of his 
address as Morehead, Kentucky, with the result that a statement signed by Mr. 
White has been received which authorized both Triplett and Morehead, Ken- 
tucky, to be shown as his addresses. 

There is attached hereto a list of vouchers on which payments were made 
to Mr. White at both Triplett and Morehead, Kentucky, addresses. Apparently 
Mr. White was known in Morehead as all checks other than the one in question 
were correctly delivered. 

In accordance with decision A-96504, there is attached hereto pay roll for 
Mr. White in the amount of $46.00, supported by list of vouchers on which his 
name appeared from October 1, 1936, to June 30, 1938, and statements by Mr. 
White and the district ranger, under whose supervision Mr. White was em- 
ployed. It has been determined that this amount is due Mr. White and payment 
of the claim is recommended. 

Since no evidence could be found by the Department of Justice that Mr. White 
participated in the proceeds of check #3,574,349, and since the wrongful nego- 
tiator is now being detained in Kentucky State Reformatory, La Grange, Ken- 
tucky, for a period of six years on a forgery conviction, and in view of the 
statement by Mr. White, it is requested that the charge against the certifying 
officer, Edward L. Tobin, be raised. 


The charge against the certifying officer was raised on the books of 
this office on the basis of the record as of July 26, 1938, the date of 
my decision to you, A-96504. The payee, in affidavit dated Septem- 
ber 20, 1937, had stated that his mailing address at the time the 
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check was due to arrive was Triplett, Kentucky, whereas voucher on 
which the check was issued and which was certified by Edward L. 
Tobin showed the payee’s address as Morehead, Ky. In explana- 
tion of the voucher the office of budget and finance of your Depart- 
ment reported under date of May 19, 1938, as follows: 


The forest supervisor, Winchester, Kentucky, under whose supervision Mr. 
White was employed, advises as follows: 

“An investigation by this office indicates that the pay roll for which this 
check was drawn was based on a time slip prepared by Asa 8S. Reeves, camp 
clerk, and signed by Bruce L. Vice, senior foreman in charge of Camp F-4. 
For some reason, unknown to this office, Camp Clerk Reeves showed Claude 
White's address to be Morehead, Kentucky, on this particular time slip whereas 
it had been the custom to address Claude White's checks to Triplett, Kentucky, 
and all other time slips for the period from October 1936 to September 1937, 
were so prepared. Mr. Asa Reeves was separated from the service on October 
4, 1937, and his present whereabouts are unknown. Mr. Vice, the senior fore- 
man who signed the time slips as presented to him by the clerk, said he did 
so without inquiring into the individual addresses as Claude White was regu- 
larly employed. The claimant, Claude White, had not requested nor authorized 
the change of address for the mailing of his checks. He reported its nonreceipt 
as soon as he had received the check for March services without receiving the 
check for February services.” 


Inasmuch as the payee did not appear to have been at fault and 
since it had been specifically reported that all of his checks from 
October 1936 to September 1937 had been addressed to him at Trip- 
let, Ky., and he had not authorized a change of address, you were 
advised that a new check should be issued in his favor and a charge 


would be raised against the certifying officer. The payee’s statement, 
transmitted with your letter, is as follows: 


I hereby certify that I authorized Mr. B, L. Vice to submit a time slip for me 
covering salary and wages for the month of February 1937 in the amount of 
$46.00. I also authorized Mr. Vice to request the check to be mailed to either 
Triplet or Morehead, Kentucky, as it had been customary for me to receive mail 
at either place. Said time slip was submitted with my full knowledge and 
consent and in the same manner in which other time slips had been submitted 
for which I had been duly paid. 

The list of vouchers on which payments were made from October 
1936 to September 1937 indicates the payee’s address as Triplet, Ky., 
in all instances except the one involving check No. 3574349. It 
would appear, therefore, that the action taken by this office as based 
on the record was correct. Since the payee now states that he author- 
ized the mailing of his checks to either Triplet or Morehead, which 
is contrary to the facts originally reported, it would appear that the 
certifying officer is not responsible and the charge raised against him 
will be removed. However, it now appears that the proximate cause 
of the receipt of the check by the wrong person and its negotiation 
by said person was the payee’s direction of the mailing of the check 
to an address other than his regular mailing address. In such cir- 
cumstances the Government may not be charged with any negligence 
in the matter of the issuance and the mailing of the check. The check 
having been issued and paid through no error on the part of the 
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Government, the matter is one for adjustment between the payee and 
the person who received and negotiated the check; that is, Claude E. 
White, reported as being now confined in the Kentucky State Re- 
formatory, LaGrange, Ky. Accordingly, you are advised that a 
check for the amount involved may not now be issued in favor of 
Claude J. White, and the supplemental pay roll transmitted with 
your letter will be retained in the files of this office. A copy of this 
decision is being furnished the payee who now indicates his address 
to be Morehead, Ky. 


( A-97935 ) 


MEDICAL SERVICES, ETC., FOR INDIANS—DISPOSITION OF FEES 
COLLECTED 





The provision in the Interior Department Appropriation Act, 1939, under Bureau 
of Indian Affairs, Conservation of Health, 52 Stat. 312, providing for the 
collection of fees from Indians for medical, hospital, and dental service, and 
for their covering into the Treasury of the United States, supersedes the 
provisions of the act of May 7, 1926, 44 Stat. 560, as to the disposition of 
the fees to the extent that such fees, not the result of expenditures from 
tribal funds, are now for covering into the Treasury as miscellaneous 
receipts. 

The provision in the Interior Department Appropriation Act, 1939, under Bureau 

of Indian Affairs, General Support and Administration, 52 Stat. 313, pro- 

viding for the collection of fees from individual Indians for services per- 
formed for them, and for their covering into the Treasury of the United 

States, authorizes the charging of fees for such services performed or work 

done in behalf of Indian tribes and/or individual Indians heretofore without 

charge, and not within the purview of the act of March 1, 1933, 41 Stat. 1417, 

and such fees, when not derived from an activity or service operated or 

maintained from Indian tribal funds, are for covering into the Treasury 
as miscellaneous receipts. 


Acting Comptroller General Elliott to the Secretary of the Interior, Novem- 
ber 4, 1938: 


Your letter of September 14, 1938, is as follows: 


Your attention is invited to the following provisions of the act making appro- 
priations for the Department of the Interior for the fiscal year ending June 30, 
1939, approved May 9, 1938, Public, No. 497, 75th Congress: 

“Bureau of Indian Affairs. 

“Conservation of Health. 

“* * * Provided further, That in the discretion of the Secretary of the 
Interior and under such rules and regulations as may be prescribed by him, 
fees may be collected from Indians for medical, hospital, and dental service 
and any fees so collected shall be covered into the Treasury of the United 
States. 

“General Support and Administration. 

“* * * Provided, That in the discretion of the Secretary of the Interior, 
and under such rules and regulations as may be prescribed by him, fees may be 
collected from individual Indians for services performed for them, and any fees 
so collected shall be covered into the Treasury of the United States.” 

It will be noted that the foregoing items authorize the collection of fees from 
Indians under rules and regulations prescribed by this Department and direct 
that such fees be covered into the Treasury. The latter provision is somewhat 
ambiguous inasmuch as it fails to refer to either of the following acts of Con- 
gress governing the deposit into the Treasury of revenue derived from Indian 
Service activities. 
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The act of March 1, 1933 (47 Stat. 1417), provides: 

“That the Secretary of the Interior is hereby authorized in his discretion and 
under such rules and regulations as he may prescribe, to collect reasonable fees 
to cover the cost of any and all work performed for Indian tribes or for iundi- 
vidual Indians to be paid by vendees, lessees, or assignees, or deducted from the 
proceeds of sale, lease, or other sources of revenue: Provided, That the amounts 
so collected shall be covered into the Treasury as miscellaneous receipts, except 


when the expenses of the work are paid from Indian tribal funds, in which event 
they shall be credited to such funds.” 

The act of May 17, 1926 (44 Stat. 560), provides: 

“That hereafter all miscellaneous revenues derived from Indian reservations, 
agencies, and schools, which are not required by existing law to be otherwise 
disposed of, shall be covered into the Treasury of the United States under the 
caption ‘Indian moneys, proceeds of labor,’ and are hereby made available 
for expenditures in the discretion of the Secretary of the Interior, for the 
benefit of the Indian tribes, agencies, and schools on whose behalf they are 
collected, * * %.” 

Will you please advise me which of the two acts of Congress cited above 
applies to the disposition of the fees in question? 


The Interior Department Appropriation Act, 1939, Public, No. 497, 
Seventy-fifth Congress, approved May 9, 1938, 52 Stat. 312, provided 
in part as follows: 

For conservation of health among Indians, including equipment, materials, 
and supplies; repairs and improvements to buildings and plants; compensation 
and traveling expenses of officers and employees and renting of quarters for 
them where necessary; transportation of patients and attendants to and from 
hospitals and sanatoria; returning to their former homes and interring the 
remains of deceased patients * * *: Provided further, That in the discretion 
of the Secretary of the Interior and under such rules and regulations as may 
be prescribed by him, fees may be collected from Indians for medical, hospital, 


and dental service and any fees so collected shall be covered into the Treasury 
of the United States. 


The act of May 17, 1926, 44 Stat. 560, provides in part as follows: 


That hereafter all miscellaneous revenues derived from Indian reservations, 
agencies, and schools, which are not required by existing law to be otherwise 
disposed of shall be covered into the Treasury of the United States under the 
caption “Indian moneys, proceeds of labor,” and are hereby made available for 
expenditure, in the discretion of the Secretary of the Interior, for the benefit 
of the Indian tribes, agencies, and schools on whose behalf they are collected, 
subject, however, to the limitations as to tribal funds, imposed by section 27 
of the Act of May 18, 1916 (Thirty-ninth Statutes at Large, page 159). 

Under the provisions of said act any revenues derived from the 
operation of an Indian hospital, considered an activity of the agency 
or reservation, and not required by existing law to be otherwise dis- 
posed of, are for deposit to the credit of “Indian moneys, proceeds 
of labor,” as tribal funds, there to be held for future appropriation 
by the Congress under the provisions of section 27 of the act of May 
18, 1916, 39 Stat. 159, regardless of whether the particular hospital 
was maintained and operated from appropriated public moneys or 
from Indian tribal funds set aside for such purpose. 

The act of May 9, 1938, Public No. 497, Seventy-fifth Congress, 
supersedes the act of 1926, supra, to the extent that medical, dental, 
and hospital fees charged the Indians and not the result of expendi- 
tures from Indian tribal funds are now proper for covering into 
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the Treasury of the United States as miscellaneous receipts for credit 
to the receipt account: 


5225. Medical, Dental, and Hospital Services. 
The act, swpra, 52 Stat. 318, also contains a provision as follows: 


For general support of Indians and administration of Indian property includ- 
ing pay of employees authorized by continuing or permanent treaty provisions, 
$2,675,000: Provided, That in the discretion of the Secretary of the Interior, and 
under such rules and regulations as may be prescribed by him, fees may be col- 
lected from individual Indians for services performed for them and any fees so 
collected shall be covered into the Treasury of the United States. 


The acts of February 14, 1920, 41 Stat. 415, and March 1, 1933, 47 
Stat. 1417, provide for the collection of fees to cover the cost of any 
and all work performed for Indian tribes or for individual Indians 
to be paid by vendees, lessees, or assignees, or deducted from the pro- 
ceeds of sale, or other sources of revenue, except fees paid from tribal 
funds, and such fees are for deposit in the Treasury as miscellaneous 
receipts to the receipt account : 

3300. Fees, Indian Lands and Timber. 

It appears that the purpose of the provision contained in the act 
of May 9, 1938, swpra, is to authorize the Secretary of the Interior to 
charge Indian tribes and/or individual Indians for such services per- 
formed or work done in their behalf heretofore without charge, and 
not within the purview of the act of March 1, 1933, 41 Stat. 1417. 

Such fees, when not derived from an activity or service operated 
or maintained from Indian tribal funds, are likewise for covering into 
the Treasury as miscellaneous receipts for credit to either of the 
receipt accounts : 

5300. Work Done. 
5310. All Other Services. 
Your question is answered accordingly. 


(A-98987) 


TRANSPORTATION—RATES—DIVISIONS—TEMPORARY AGREEMENTS— 
INTERTERRITORIAL SHIPMENTS—FREIGHT CHARGE SETTLEMENT 
PROCEDURE 


Where an agreement between carriers in western trunk line territory and 
carriers in official classification territory as to the basis of divisions to be 
applied temporarily during the period specified in connection with the rates 
published pursuant to findings and orders by the Interstate Commerce 
Commission in docket No. 17000, part 2, in lieu of the former arbitrary 
practice whereby the delivering carrier retained the rate from the inter- 
territorial gateway to destination, fails to indicate that the temporary 
percentages named therein are to be finally determinative of the revenue 
which is to accrue to the carriers in each territory as their proportion of 
the joint revenue, and there is otherwise no showing of the finality of 
such percentages, there is no present way of determining the proportionate 
revenue finally to accrue to a land-grant-aided carrier—and thereby the 
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deduction to which the United States is entitled—and freight transportation 
charge settlements in such cases must be continued on the basis of the rule 
enunciated in decisions 14 Comp. Gen 775; id. 863, namely, on that basis 
which will result in the lowest net charges. 


Acting Comptroller General Elliott to the Missouri Pacific Railroad Co., 
November 4, 1938: 

There have been examined your claims, total amount $7.27, dis- 
allowed in settlements T—10699214, dated November 13, 1936, and 
T-10715214, T-10715444, dated November 14, 1936, upon bills 2880, 
2423, and 2454, for freight transportation in September, April, and 
May 1935, from Lewisburg, Pa., to Fort Leavenworth, Kans., Rock- 
ville, Conn., to Lincoln, Nebr., and Jamestown, N. Y., to Tokepa, 
Kans., under bills of lading J-—70062, A-423972, and FHA-3534, 
respectively. 

You claimed and you were paid the following amounts by Treasury 
Department disbursing officer G. F. Allen on the vouchers noted : 


Bill No. Bill of lading No. | Claimed Paid Voucher No. Date 


J—70062 | $27.68 | $26.44 | 10-29104 | Jan. 7, 1936 
A-423972 | 220.45 | 183. 95 283231 | Aug. 24, 1935 
FHA-3534 19. 15 17. 77 27773 | Oct. 12, 1935 


You have now claimed the following additional amounts which 
were disallowed in the settlements noted : 


Bill No. Bill of lading No. Claimed Disallowed Settlement No. 


$1. 24 T-106992% 
: 4. 91 T-—107152% 
FHA-3534 ‘ 1, 12 T-107154% 


In each instance it appears that you claim net charges derived 
from gross charges apportioned by use of the basis provided in West- 
ern Trunk Lines division sheet No. 657-A (WTL D/S 657-A) and in 
each instance the disallowance was because of the application of the 
basis provided in Western Trunk Lines division sheet No. 657 in 
determining the primary division of the gross charges. 

It appears the settlements were in accordance with the rule applied 
in 14 Comp. Gen. 775; id. 863, but your contention is to the effect that 
beginning with April 1, 1935, a different rule should be applied, 
namely, that the docket No. 17,000, part 2, rates should be divided 
in accordance with the basis set forth in “joint division sheet” of the 
Central Freight Association Lines (No. 285-A), New England 
Freight Association (No. 3-A), Trunk Lines Association Tariff Bu- 
reau (No. 18-A) and Western Trunk Lines (No. 657—A) issued by 
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B. T. Jones, agent. This division sheet was issued April 10, 1935, 
and is described as naming “temporary percentages” for dividing 
rates on freight traffic “moving via all rail routes” between points in 
western trunk line territory and points in Central Freight, New 
England Freight, and Trunk Line Association territories, the per- 
centages so named— 

To be used only in dividing through elass rates, column rates (based on per- 
centages of Ist class rates), percentages of class rates, published pursuant to 
I. C. GC. Docket 15679, I. C. C. Docket 17000, part 2, or I. C. C. Docket 25256 and 
commodity rates based thereon or related thereto * * *. 
and to be effective “With waybills taken into April 1935 accounts” 
and to expire “With waybills taken into March 1936 accounts.” 

The issuance of this publication is indicative of an agreement 
between carriers in western trunk line territory on the one hand and 
carriers in official classification territory on the other hand as to the 
basis of divisions to be applied temporarily during the period speci- 
fied in connection with the rates published pursuant to findings and 
orders by the Interstate Commerce Commission in docket No. 17000, 
part 2, and that during such period the several carriers are to dis- 
continue their previous arbitrary practice whereby the delivering 
carrier retained the rate from the interterritorial gateway to desti- 
nation. The publication does not indicate, however, that the tempo- 
rary percentages named therein as for application during the stated 
period are to be finally determinative of the revenue which is to 
accrue to the carriers in each territory as their proportion of joint 
revenue accruing on interterritorial traffic during that period or that 
such joint revenue, although presently so divided, is not to be subject 
to future adjustment on the basis of such divisions as the Interstate 
Commerce Commission may prescribe with retroactive application as 
requested in the carriers’ petition filed December 5, 1931. It is ap- 
parent that if the carriers’ joint revenue accruing from the docket 
No. 17000, part 2, rates during the April 1935-March 1936 period 
although presently divided in accordance with the provisions of the 
“joint division sheet” is to be subject to a further and different 
future adjustment on the basis of divisions which the Interstate Com- 
merce Commission may prescribe hereafter but for retroactive appli- 
cation in response to the petition filed December 5, 1931, there is no 
present way of determining the proportionate revenue finally to ac- 
crue to a land-grant-aided carrier (and thereby the deduction to 
which the United States is entitled) for its service in transporting a 
shipment of United States property over a joint route between a 
point in western trunk line territory and a point in official classifi- 
cation territory. This office has endeavored without result as yet to 
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obtain a report from the Central Freight Association Tariff Bureau 
and from the chairman, Centra! Freight Association— 


* * * whether or not revenue adjusted among the several carriers in 
accordance with the provisions of the “joint division sheet” will be subject to 
further adjustment either otherwise or upon the basis of such divisions of the 
docket No. 17000, part 2, rates as may be prescribed by the Interstate Commerce 
Commission in response to the petition filed December 5, 1931. 


The interests of the United States require continuing to apply the 
rule set forth in 14 Comp. Gen. 775; éd. 863, namely, that— 


Where carriers in a given land-grant-aided route apply different and conflict- 
ing bases for division of commercial rates thereover the interests of the United 
States demand that as between such bases, that basis should be applied which 
will result in the lowest net charges. 

The payments, based upon the foregoing, do not appear to have 


been in error and the settlements accordingly are sustained. 


(A-98624) 


MEDICAL TREATMENT—PRIVATE—ARMY OFFICERS—DUTY VERSUS 
LEAVE OF ABSENCE STATUS 


Regular Army officer assigned for duty with the Organized Reserves and given 
permission by his superior officers to be absent from his station for the 
purpose of accompanying a Reserve officer to the headquarters of the organi- 
zation of which he had been recently appointed as commanding officer to 
introduce him to members of the military district involved and to assist him 
with a unit conference, may be considered as on a duty, and not leave of 
absence status, and entitled to necessary medical attention for injury sus- 
tained in an automobile accident en route, and Government facilities not 
being available, payment for care and treatment by a private hospital is 
authorized. 


Decision by Acting Comptroller General Elliott, November 5, 1938: 

There is for consideration the claim of St. Vincent’s Hospital, 
Toledo, Ohio, in the amount of $17, covering hospital care and treat- 
ment rendered Major Charles H. Brammell, Field Artillery, United 
States Army, for the period December 18 to 22, 1937, by reason of 
an injury sustained December 18, 1937, in an automobile accident. 

It appears that Major Brammell during this period was assigned 
for duty with the Organized Reserves, having headquarters in the 
Post Office Building, Akron, Ohio. He was given permission by his 
superior officers to be absent from his station for the purpose of 
accompanying Col. Edward P. Felker, Field Artillery Reserves, 
United States Army, to Toledo, Ohio. It is stated this officer had 
been recently appointed commanding officer of the Four Hundred and 
First Field Artillery, having headquarters at Toledo, and Major 
Brammell desired to introduce him to members of the Toledo military 
district, and assist him with a unit conference. The two officers left 
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Akron at about 1 p. m. December 18, 1937, in Colonel Felker’s auto- 
mobile. At about 4 p. m., when approximately 1 mile from Toledo, 
his car collided with another automobile causing Major Brammell’s 
injury, diagnosed as fracture of both patellae. He was removed 
from the scene of the accident by ambulance to St. Vincent’s Hospital. 

The claim of St. Vincent’s Hospital was disallowed by settlement 
No. 066488, dated May 10, 1938, on the basis of the report of a board 
of officers convened January 7, 1938, finding that “at the time the 
accident occurred Major Brammell was on duly authorized leave of 
absence (oral permit) extending from 1 p. m. Saturday, December 
18, 1937. to 1 p. m., Sunday, December 19, 1937, from his immediate 
commanding officer, Maj. Thomas W. Doyle, Infantry, executive offi- 
cer, Organized Reserves, Akron, Ohio,” there being no authority of 
law for payment from public funds of expenses incurred for civilian 
hospital treatment to Army officers while on leave of absence. 

Major Doyle certified January 6, 1938, as follows: 

I certify that on the morning of December 18, 1937, I granted Major Charles 
E. Brammell, Field Artillery, on duty at this headquarters, oral permission to 
be absent from his station for a period of 24 hours, effective at 1:00 p. m., 
Saturday, December 18, 1937, for the purpose of attending a unit conference 
of the 401st Field Artillery which was held in Toledo, Ohio, on the evening of 


Saturday, December 18, 1937. The above leave of absence was granted under 
the provisions of par. 20 b, A. R. 605~115. 


Paragraph 20 b, Army Regulations 605-115, provides: 


An officer authorized to grant leaves of absence may grant oral permission 
for absence over Sundays, holidays, and other similar periods. Such officers 
may also grant oral permission for absence during any period less than 24 
hours at other times. 


On June 17, 1938, Major Brammell requested a reconsideration 
of the facts in his case by the Board, and by first indorsement on 
such request Major Doyle, under date of June 22, 1938, stated: 


1. At the time of the accident, Major Brammell was traveling on duty in 
connection with Reserve activities of the 40ist Field Artillery. The officer 
with him was Colonel Edward P. Felker, Field Artillery Reserve, Commanding 
Officer of the 40ist Field Artillery, with headquarters at Toledo, Ohio. Colonel 
Felker is a resident of Akron, Ohio. This trip was duty in the interest of 
Reserve affairs, which gave me the authority to sanction the duty performed. 

2. My statement to the Board subsequent to the accident was given under a 
misapprehension as to the use to be made of it. Major Brammell at the time 
of the accident was on a “duty” status under my verbal authority as his im- 
mediate commanding officer. 
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The Board reconvened August 16, 1938, and amended their original 
findings to read as follows: 


That at the time the accident occurred Major Brammell was on a duty status 
as he had verbal authority from the Commanding General, Ohio Military Area 
and from the executive officer, Akron military district, his immediate superior, 
to make the visit of instruction extending from 1 p. m, Saturday, December 
18, 1987, to 1 p. m., Sunday, December 19, 19387. * * 


It was necessary for Major Brammell to secure permission of his 
superior officers to be away from his headquarters on the affiairs of 
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the Organized Reserves. The evidence in this case supports the 
amended findings of the Board, that at the time of the accident this 
officer was on a duty status in connection with Organized Reserve 
affairs, and being on duty he is entitled to necessary medical atten- 
tion. Government facilities not being available, the expense of 
civilian hospitalization is authorized. Accordingly, upon review, the 
claim of St. Vincent’s Hospital is allowed in the amount of $17. Set- 
tlement will issue in due course for this amount. 


( A-98902 ) 


SUBSISTENCE—TRAVEL STATUS—DETERMINATION OF HEADQUAR- 
TERS—TIME VERSUS NATURE OF DUTIES AND FACTS AS TO DUTY 
STATUS 


There is no hard and fast rule as to the length of time during which employees 
may be entitled to subsistence at a particular place as for “traveling on 
official business and away from their designated posts of duty” under act 
of June 3, 1926, as amended, 47 Stat. 405, and the Standardized Government 
Travel Regulations, it being dependent not so much on the length of time as 
upon the nature of the duties and whether, as a matter of fact, that place 
constitutes the permanent duty station or a temporary assignment. 

If the duty of an Electric Home and Farm Authority employee in the establish- 
ing of a branch office and the training of office personnel, etc., is essentially 
of a temporary wature with no intention that the employee shall remain 
there permanently and he returns to his former station upon the completion 
of such duties, he may be paid per diem in lieu of subsistence under the act 
of June 3, 1926, as amended, 47 Stat. 405, and the Standardized Government 
Travel Regulations during his temporary duty at that place at such rates 
and under such conditions and limitations as may be prescribed adminis- 
tratively. 


Acting Comptroller General Elliott to the Secretary, Electric Home and Farm 
Authority, November 5, 1938: 


Your letter of October 27, 1938, is as follows: 


We should appreciate an expression of opinion from you as to continued pay- 
ment of per diem under the following statement of fact. 

On August 3, 1938, Electric Home and Farm Authority entered into an agree- 
ment with Commonwealth Edison Company, Chicago, Illinois, for the billing, 
booking, and collecting of evidences of indebtedness to be purchased by Author- 
ity in its financing of installment purchases. In consequence, Mr. Ernest F. 
Fleming, Jr., assistant treasurer and district manager of Authority’s Los Angeles 
branch office, was on July 30th ordered to Chicago for the purposes of establish- 
ing a branch office and training new personnel for that office; training the util- 
ity’s employees in their duties under the above-mentioned agreement; and effect- 
ing contracts with retail dealers in electric appliances and instructing and 
training them in their duties under such contracts. Mr. Fleming was ordered 
to remain in Chicago for only such length of time as might be necessary for the 
completion of the work above outlined, when he should resume his duties in Los 
Angeles. 

Under these circumstances, it has seemed proper to pay to Mr. Fleming his 
subsistence during his temporary stay in Chicago. Per diem has accordingly 
been paid him from August 3rd up to and including the present time. 


The appropriation for the Electric Home and Farm Authority, 
1939, act of May 23, 1938, Public 534, 52 Stat. 431, provides specifi- 
cally for “travel expenses in accordance with the Standardized Gov- 

161412—39-——29 
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ernment Travel Regulations and the act of June 3, 1926, as amended,” 
The act of June 3, 1926, as amended, 47 Stat. 405, authorizes em- 
ployees to receive per diem in lieu of subsistence “while traveling on 
official business and away from their designated posts of duty.” 
There is no hard and fast rule as to the length of time which an 
employee may be entitled to subsistence at a particular place, it being 
dependent not so much on the length of time as upon the nature of 
the duties and whether, as a matter of fact, that place constitutes 
his permanent duty station or a temporary assignment. See para- 
graphs 44-48, inclusive, of the Standardized Government Travel 
Regulations. If the duty in this case at Chicago, IIl., is essentially 
of a temporary nature with no intention that the employee shall 
remain there permanently and he returns to his former station upon 
the completion of such duties, there appears no reason why he should 
not be paid per diem in lieu of subsistence during his temporary 
duty at that place, at such rates and under such conditions and limi- 
tations as may be prescribed administratively. 


(A-96128) 


CONTRACTS—DELIVERIES—VOLUNTARY PROCUREMENT OF DRAY- 
AGE SERVICES NOT REQUIRED UNDER THE CONTRACT—GOVERN- 
MENT LIABILITY 


Where contractor was to furnish the items involved “f. o. b. cars at contractor’s 
plant for shipment on Government bill of lading,” his obligation, insofar as 
transportation was concerned, ended upon such delivery, and the voluntary 
procuring, by the contractor, of drayage services for the delivery from the 
railway terminal to the consignee, and the contractor’s subsequent payment 
for such services, cannot form the basis of a valid claim against the Gov- 
ernment, notwithstanding the subsequent issuance of a so-called purchase 
order to cover the drayage involved. 


Acting Comptroller General Elliott to the Combustion Engineering Co., Inc., 
November 9, 1938: 

Your letter of May 24, 1938, requested review of settlement dated 
May 17, 1938, which disallowed your claim for $82.44 as drayage 
charges on boiler parts, fittings, ete., which you furnished the War 
Department under contract W-971-qm-861 dated June 29, 1936. 

Under the terms of this contract you were to furnish the items in- 
volved “f, o. b. cars at contractor’s plant for shipment on Government 
bill of lading.” The shipments were made on Government bills of 
lading from various points to Brooklyn, N. Y., each shipment being 
consigned to “Robins Dry Dock & Repair Co., Foot 23rd St., Brook- 
lyn, N. Y.” After the shipments arrived at Brooklyn railway termi- 
nals, they were picked up and delivered by truck to the plant of 
Robins Dry Dock & Repair Co.—the destination shown on the bills 
of lading. ‘This drayage service is said to have been performed by 
the Robins Dry Dock & Repair Co. at your request, and you have 
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stated that the amount claimed by you, $82.44, is the amount charged 
to you by said company for the service thus rendered. 

When you had effected delivery to the Government “f. 0, b. cars at 
contractor’s plant,” in accordance with authorized instructions, your 
obligation under the contract—insofar as transportation was con- 
cerned—was ended. It appears, therefore, that you voluntarily as- 
sumed this additional obligation and now seek to pass it on to the 
United States, 

Even if it be assumed that the obligation of the railroads was com- 
pleted when they effected delivery at the Brooklyn terminals, it is 
not established that the United States could not have procured trans- 
portation to the Robins Dry Dock & Repair Co, plant for less than 
$82.44. But, regardless of what the transportation would have cost 
the Government or the means by which it could have been effected if 
you had not intervened, your voluntary action in assuming the re- 
sponsibility of arranging for the deliveries from the railway terminals 
to the plant of the consignee cannot form the basis of a valid claim 
against the Government. 

Any payment you may have made for the drayage involved was 
entirely voluntary. It is well settled that payment of an obligation 
by a mere volunteer, who is under no legal obligation to make the 
payment and who is not required to do so for the preservation of any 
rights or property of his own, does not place said volunteer in a posi- 
tion to demand reimbursement from anyone. United States v. D. L. 
Taylor Co., 268 Fed. 635, 648-650. See, also, Detroit Edison Co. v. 
Wyatt Coal Co., 293 Fed. 489, 494. The United States was entitled to 
an opportunity to determine for itself whether any obligation rested 
upon it to provide the drayage service in question, and, if so, to have 
its duly authorized officials arrange for such service in accordance 
with law. You were totally without authority or right either to de- 
termine the Government’s liability in this regard or, if the existence 
of liability be conceded, to arrange for its liquidation. 

Manifestly, the so-called Purchase Order No. 793 of June 30, 1937, 
issued by Major Whitthorne long after the service was rendered but 
purporting to cover such service, could not impose any legal obliga- 
tion on the United States to pay this claim. It is well settled that 
officers of the Government can only obligate the United States when 
acting pursuant to adequate authority properly conferred. The officer 
who issued the “purchase order” in this instance for the apparent 
purpose not of procuring a needed service but of attempting to au- 
thorize payment for a service that had been voluntarily rendered many 
months prior thereto, acted beyond the scope of his authority, and it 
is to be noted in this connection that the Quartermaster General 
recommended that the claim be disallowed. 

The settlement of May 17, 1938, disallowing your claim, is sustained. 
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(A-98139) 


PRINTING AND BINDING—ILLUSTRATIONS, ENGRAVINGS, AND 
PHOTOGRAPHS—APPLICABILITY OF RESTRICTIVE LEGISLATION TO 
COMMERCIAL FIELD PRINTING 


The act of March 3, 1905, 33 Stat. 1213, prohibiting the use of printing and 
binding appropriations for illustrations, engravings, or photographs except 
upon the conditions outlined therein, is permanent legislation and is not 
limited in its operation to appropriations for the Government Printing Office 
or to printing done there, and hereafter commercial field printing involving 
illustrations, etc., may not be contracted for under the law and the appli- 
cable regulations of the Joint Committee on Printing unless and until there 
shall have been obtained the certificate of the head of the Federal agency 
concerned, as required by the prohibitory statute. 


Acting Comptroller General Elliott to the Secretary of the Interior, Novem- 
ber 9, 1938: 

There is for consideration in the audit D. O. Voucher No. 1437202, 
in the March, 1938, accounts of G. F. Allen, check symbol 66-401, in 
the sum of $3,664, in favor of Peerless Printing Co., under contract 
No. 12r—8317, dated February 14, 1938, covering 4,000 paper-bound 
copies and 2,000 cloth-bound copies of two bulletins furnished the 
Bureau of Reclamation, Denver, Colo., during the period March 4 
to 10, 1988. 

The contract specifications provide, in part, as follows: 

2. Scope of contract——The contractor shall furnish all engravings and com- 
pose all type required to print the text, tables, titles of all reproductions of 
photographs, titles on front and backbone of cover, and titles of all drawings 
requiring printed titles as indicated on the cut dummy, in the style of type and 
sizes hereinafter specified; and shall print, assemble, bind, and deliver the 


bulletins as further specified. Specifications for engravings will be given in a 
separate section. 


* a * * * * * 


4. Materials.—Text, illustrations, and tables, except inserts, shall be printed 
on a standard grade of white, high-gloss enameled book paper, * * 
om + ea * * ” * 
7. Figures.—Copper half-tone cuts of all photographs and zine etchings of 
single-page line cuts shall be furnished by the contractor. * * *” 


The engraving specifications refer to the requirements in connection 
with engravings, photographs, plates, drawings, zinc etchings, photo- 
litho reproductions, and half-tone cuts, etc. 

As the specifications thus indicated that the bulletins would contain 
illustrations, under date of July 26, 1938, a letter was addressed to the 
Commissioner of Reclamation, in part, as follows: 

It is noted from the specifications * * * that the bulletins will contain 
illustrations and attention is invited to the act of March 3, 1905, 33 Stat. 1213, 
which provides that “* * * no part of the appropriations made for printing 
and binding shall be used for any illustration, * * * until the head of the 
executive department or Government establishment shall certify in a letter trans- 
mitting such report that the illustration is necessary and relates entirely to the 


transaction of public business.” Such certification is therefore requested. 16 
Comp. Gen. 695. 
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The reply of August 10, 1938, is, in part, as follows: 


The law references stated in the second paragraph of the above-mentioned 
letter unquestionably applies when the Public Printer performs the work of 
printing and binding. In the instant case the Public Printer did not perform the 
work. The job was performed under regulations prescribed by the “Joint Com- 
mittee on Printing” for field printing, and there was no occasion for the head of 
the department to “certify in a letter transmitting such report to the Public 
Printer that the illustrations were necessary and relate entirely to the transaction 
of public business.” 

Section 111, United States Code, title 44, provides in part that “except such 
classes of work as shall be deemed by the Joint Committee on Printing to be 
urgent or necessary to have done elsewhere than in the District of Columbia for 
the exclusive use of any field service outside of said District,” all printing and 
binding shall be done at the Government Printing Office. The work contemplated 
by contract 12r—8317 was necessary to be done elsewhere than in the District of 
Columbia and was done under regulations promulgated by the Joint Committee 
on Printing for field printing in which maps, lithography, photolithography, and 
similar processes or reproductions are allowed providing it is used to illustrate 
printed matter in which case the cost of the illustrations, etc., shall be included 
in the cost of printing. The Secretary of the Interior is not required to sign. 


Apparently the contention that the act of March 3, 1905, 33 Stat. 
1213, swpra, applies only when the Public Printer performs the work 
of printing and binding is based on the fact that the cited provision 
occurs in an act making appropriations for expenses of the Govern- 
ment Printing Office, the legislative practice at that time being to 
include in the appropriations for the Government Printing Office suf- 
ficient funds for the usual cost of printing and binding for the various 
departments. However, that practice was discontinued several years 
ago, and the appropriation acts for the fiscal year 1938 for the several 
departments contain separate provisions for printing and binding and 
under the act of May 18, 1937, 50 Stat. 169, 185, it is provided that 
when such work is done by the Government Printing Office each 
department or establishment must pay promptly to the Public Printer 
the cost thereof. 

The cited act of 1905 (44 U.S. C. A. 118) provides as follows: 

* * * hereafter no part of the appropriations made for printing and binding 
shall be used for any illustration, engraving, or photograph in any document or 
report ordered printed by Congress unless the order to print expressly authorizes 
the same, nor in any document or report of any executive department or other 
Government establishment until the head of the executive department or Gov- 


ernment establishment shall certify in a letter transmitting such report that the 
illustration is necessary and relates entirely to the transaction of public business. 


Said provision is permanent legislation and is not limited in its opera- 
tion to appropriations for the Government Printing Office or to 
printing done at the Government Printing Office. 

Regulations of the Joint Committee on Printing relative to period- 
icals and field printing, effective July 1, 1937, for the fiscal year 1938, 
provide, in part, as follows: 


2. Field printing—The term “field printing” as used in these Regulations shall 
be construed to mean all printing, binding, and blank-book work accomplished or 
procured elsewhere than at the Government Printing Office in Washington. 

. + . * 7 * * 
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88. Illustrations.—No illustrations shall be published unless they are necessary 
and relate entirely to the transaction of the public business. (See sec. 118, 
title 44, U. S. C.) 


* * * * * * * 
FIELD PRINTING 


56. General.—No field printing, as defined in paragraph 2 of these regulations, 
shall be done wholly or in part at Government expense unless authorized by the 
Joint Committee on Printing in accordance with section 111, title 44, United 
States Code (see p. IV), and enumerated in title II of these Regulations: 
Provided, That this provision shall not apply to map making, lithography, photo- 
lithography, and similar processes of reproduction in Government plants already 
equipped for such work, unless the product thereof is used to illustrate printed 
matter, in which event the cost of the illustrations shall be included in the cost 
of printing, * * * 

* * * * * * cg 

101. That the departments hereinafter mentioned are authorized to procure 
such field printing, as defined in paragraph 2 of these regulations (including 
tabulating-machine cards and blank books), as may be impracticable to have 
done at the Government Printing Office and necessary for the exclusive use of 
any field service outside of said District, provided the same is within the limi- 
tations of available appropriations for printing and the regulations of this 
committee, and the responsible officer in the field under whose authority such 
printing is purchased or obtained shall certify, in such manner as may be pre- 
scribed by the Comptroller General, with respect to each job procured from 
commercial sources, that in his opinion such work was urgent or necessary to 
have done elsewhere than in the District of Columbia for the exclusive use of 
that field service, as follows: 

* * + * * * a 


Department of the Interior 
* * cs * * * 

119. Emergency funds.—For the fiscal year 1988, not to exceed $15,000. 

On the reverse side of the voucher referred to in the first paragraph 
hereof there appears a certificate signed by the Chief Clerk, Denver 
office, as follows: 

I hereby certify as responsible officer in the field that the printing and binding 
covered by this voucher were, in my opinion, urgent or necessary to have done 
elsewhere than in the District of Columbia for the exclusive use of a field office 
of this Department, and that it is of the class and within the limitation specified 


in paragraph 119 of the regulations of the Joint Committee on Printing, or in the 
special authorization of the committee, a copy of which authorization is attached 


hereto. 

No copy of a “special authorization of the committee” was attached 
to the voucher. If there was such a special authorization a copy 
thereof should be filed in this office. 

The contention that no certificate by the head of the department is 
necessary in this case is not supported by the law and regulations 
above quoted. See paragraph 56 of the regulations, supra. The 
regulations do not enumerate “illustrations” under the authorizations 
for field printing, nor does the proviso in paragraph 56 of the regu- 
lations appear to exempt illustrations such as here under consideration 
from the requirement of the act of March 3, 1905, swpra, nor does it 
exempt any other illustrations unless the work is done in a Govern- 
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ment plant equipped for such work, and the product thereof will not 
be used to illustrate printed matter. 

On the present record credit for the payment made on the voucher 
is not authorized. However, in view of the fact that the action of the 
field office was taken in apparent good faith, credit for the payment, 
if otherwise proper, will be allowed upon the filing of a certificate, 
signed by the Secretary of the Interior, to the effect that the illus- 
trations were necessary and did relate entirely to the transaction 


of public business. See 16 Comp. Gen. 695, and A-83382, March 3, 
1937. 


Hereafter, such contracts as the one here involved should not be 
entered into unless and until the certificate by the Secretary of the 
Interior, as required by the controlling statute, shall have been made. 


(A-99038) 


COMPENSATION AND LEAVE CHARGES—HOLIDAYS OCCURRING 


WITHIN PERIOD OF ANNUAL LEAVE—PERMANENT PER DIEM 
EMPLOYEES 


A permanent per diem employee on a 40-hour, 5-day week (Monday to Friday) 
on annual leave under the act of March 14, 1936, 49 Stat. 1161, on Septem- 
ber 2, 3 (Saturday, a non-work day), and 6, 19838—Monday, September 5, 
1938, being a holiday—would be entitled to the same pay for the 2 weeks 
in which the leave with pay occurred that he would have received if he 
had remained on duty, that is, full pay if full time was worked on the 
work-week work days preceding and following the leave with pay, not- 
withstanding annual leave would be charged for only 3 days of the 5-day 
period of absence as the Sunday and holiday involved are excluded in 
computing the time for charging against annual leave. A-—97193, October 
25, 1938, 18 Comp. Gen. 378, amplified. 


Acting Comptroller General Elliott to the Secretary of the Navy, November 9, 
1938: 


Your letter of November 3, 1938, is as follows: 


Reference is made to your decision of October 25, 1938, A-97193, to the Secre- 
tary of War, in which is clarified that part of your decision of August 29, 1938, 
A-97265, which reads in part as follows: 

“* * * The right to pay for holidays under this statute should not be 
confused with rights under leave statutes and regulations. If an employee 
is entitled to pay for a holiday occurring within or at either end of an absence 
on annual or sick leave with pay, it must be because of (and only in accord- 
ance with) the leave statutes and regulations and not because of this 
statute. * * *” 

It is understood from your decision of October 25th, supra, that holidays 
occurring within a period of sick leave of either a permanent or temporary 
per diem employee and within a period of annual leave of a temporary per diem 
employee, are to be treated not only as leave days pursuant to the leave regu- 
lations. but also as leave pay days, subject, however, to the holiday occurring 
within the regular tour of duty of the employee. 

In the case of a permanent per diem employee, the instructions in section 11 
of Executive Order No. 7845, dated March 21, 1938, expressly prohibit the 
charging of Sundays and holidays against the annual leave of the employee, 
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This prohibition against charging permanent per diem employees with a holiday 
as a “leave day” would seem to preclude payment under the leave statutes and 
regulations for any holiday occurring within a period of annual leave of a 
per diem employee. 

In view of your decision of October 25th, supra, the Navy Department is pre- 
paring to modify administrative instructions which denied both permanent and 
temporary per diem employees on annual and sick leave immediately before and 
after September 5, 1938, leave pay for the holiday occurring on that date. 
However, before modifying the Department's instructions, a specific decision is 
requested on the following question: 

“A permanent per diem employee with a regular 40-hour tour of duty 
running from Monday to Friday of each week applied for 3 days annual leave 
on September 2nd, 3rd (a non-work day) and 6th, 1988. Monday, September 
5, 1988, was a holiday and, therefore, could not be charged to annual leave 
under Executive Order No. 7845. Only two leave pay days are involved, Sep- 
tember 2nd and 6th and, therefore, the question arises as to whether any 
payments can be made to this employee for the holiday and if so, whether the 
said payments for the holiday should be considered as being made pursuant 
to the leave statute and regulations or under the holiday statute on the theory 
that constructively the employee was prevented from working on the holiday 
since leave with pay has been held to be synonymous with work (13 Comp. 
Gen. 370).” 

Your early decision in the premises is requested in order that appropriate 
administrative instructions may be released prior to November 11, 1938, the 
date on which the next legal holiday will occur. 


Question 2 and the answer thereto in decision of October 25, 1938, 
A-97193, 18 Comp. Gen. 378, are as follows: 


(2) Are permanent per diem employees working on a 5-day 40-hour week 
basis (Monday through Friday) entitled to 1 day’s regular pay for a holiday 
alling on a day of their regular tour of duty when such day occurs within a 
period of leave with pay whether the Jeave be annual or sick (not us pay 
for the holiday as such, but as pay for a day of leave) ? 

~ » * * * * co 

In connection with question (2) above, it is understood that holidays occur- 
ring within a period of sick leave for permanent per diem employees are 
charged as days of sick leave, in accordance with sick-leave regulations 
promulgated by Executive Order No. 7846 of March 21, 1988, and holidays 
occurring within a period of annual leave for permanent per diem employees are 
not charged as days of annual leave, in accordance with annual-leave regula- 
tions promulgated by Executive Order No. 7845 of March 21, 1938. 

7 a * * ca * * 

Question (2) is answered in the affirmative. 

The understanding as expressed in your letter is correct that in the case of 
temporary employees, holidays occurring during a period of either sick or 
annual leave are to be charged as days of leave, and that in the case of 
permanent employees, holidays occurring during a period of sick leave are to 
be charged as days of leave. In this respect there is no distinction between 
per annum employees and per diem employees on a 5-day week basis. 


In the case which you now present the employee would be entitled 
to the same pay for the 2 weeks in which the leave with pay occurred 
that he would have received if he had remained on duty. That is 
to say, if he actually worked full time for the 4 days preceding 
September 2 and the 3 days following September 6, he would be 
entitled to full pay for the 2 weeks and his annual leave record would 
be charged with 3 days—the period of absence consisting of 5 days 
and the Sunday and holiday being excluded in computing the time 
for charging against annual leave. 

The question presented is answered accordingly. 
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TRANSPORTATION—*“SPOTTING” OR “SWITCHING” CHARGES—RETRO- 
ACTIVE APPLICATION OF REASONABLE CHARGES 


Where, in connection with shipments of straw from various points in Manitoba, 
Canada, to Portal, N. Dak., moving over the Canadian Pacific Railway to 
the international boundary at North Portal-Portal, thence over Minneapolis, 
St. Paul & Sault Ste. Marie Railway to the latter carrier’s team tracks 
in Portal for unloading for resale to local farmers as an emergency relief 
measure, the charge for the “spotting” or “switching” service performed 
at Portal was admittedly excessive and there was established effective as 
of a certain date, by published tariff, a considerably lower charge for the 
service involved, said rate is also for application for similar services pre- 
viously performed notwithstanding the carrier’s contention otherwise, the 
several tariffs cited by the carrier in justification of a greater charge not 
being applicable and the lower charge established by the carrier as reason- 
able in connection with the subsequent shipments having been found to be 
a reasonable charge for the services involved. 


Acting Comptroller General Elliott to the Minneapolis, St. Paul & Sault Ste. 
Marie Railway Co., November 10, 1938: 

There has been considered the matter of claims submitted by you 
for transportation of straw from various points in Manitoba, Canada, 
to Portal, N. Dak., during the period November 13, 1934—January 
7, 1935. 

The claims involved are those per bills numbered 36826/31, in- 
clusive, 36833/4, 36836/45, inclusive, 36966/86, inclusive, 37180, 37182, 
87184, 37186, 37188/9, 37191, 37195, 37197, 37199, 37527, 37530/2, 
inclusive, and supplemental bills similarly numbered but with the 
suffix “A.” 

Each shipment apparently was forwarded from the shipping point 
under a commercial bill of lading issued by the Canadian Pacific 
Railway Co., but during the period December 21, 1934-January 18, 
1935, “in exchange for” such bills of lading Clyde Barks, director, 
Stock Feed Division, Federal Emergency Relief Administration, 
Bismarck, N. Dak., issued corresponding unnumbered Government 
bills which were there delivered to the Minneapolis, St. Paul & Sault 
Ste. Marie Railway Co. and submitted by the latter carrier in support 
of the claims here concerned. Each Government bill of lading 
bears routing designation “via Soo” and in some instances “via North 
Portal, Sask.,” indicating that routing instructions to this effect 
appeared on the commercial bills of lading presumably in accord- 
ance with instructions to the initial carriers. 

The shipments apparently were delivered on team tracks of the 
claimant carrier at Portal, N. Dak., and the charges originally 
claimed for the through services were based on rates from the ship- 
ping points in Manitoba to North Portal, Saskatchewan, Canada, 
plus “Min. $15.00” per car from North Portal to the team tracks at 
Portal; indicating that the shipments moved over the Canadian Pa- 
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cific Railway from the shipping points to the international boundary 
at North Portal-Portal thence over Minneapolis, St. Paul & Sault 
Ste. Marie Railway to the latter carrier’s team tracks in Portal. In 
most instances the original bills show rate of 3 cents per 100 pounds 
(subject to the $15 minimum) claimed for service as from North 
Portal to the Portal team tracks. 

Prior to the submission of the original bills to this office the matter 
of this $15 charge was the subject of correspondence between you 
and Director Barks, to wit: 

Letter dated February 26, 1935, from Mr. Barks as follows: 


Attention is again called to the minimum charge of $15 per car applying on 
roughage originating from points on the Canadian Pacific in Canada and des- 
tined for Portal, North Dakota. 

While we have determined on your confirmation that $15 is a charge entirely 
within the terms of the tariff, we understand that the Federal Surplus Relief 
Administration has negotiated reduced rates with the carriers governing in 
similar circumstances as exist at Portal. Inasmuch as $15 is an excessive 
charge for the spotting of cars at Portal from North Portal, we are asking your 
consideration in applying a spotting charge of $6.30 per car for cars destined to 
and unloaded at Portal. 


Your reply dated March 9, 1935 (C-135—Portal cc-80-Drouth), re: 
“Switching at Portal, N. Dak.,” was as follows: 


* * * regarding charge for switching so-called “roughage” originating in 
Canada to be unloaded at Portal, N. D. 

I do not believe we can quite meet your views as to switching charge of $6.3 
per car but have in mind a charge of about $10 per car. 

Would be glad to have you advise me, please, just what this “roughage” con- 
sists of. Is it hay, straw, or feed or all of them and will any of it be reshipped 
from Portal, in which event will it be handled under the reduced rates pro- 
vided in Western Trunk Line tariff No. 315-A? 


Mr. Barks then advised you by letter dated March 18, 1935, that— 


* * * this roughage consists of straw, which may be wheat, oat, or 
barley, and prairie hay. It was unloaded at Portal, placed with a dealer under 
contract with this organization, and is to remain there for resale to local 
farmers. It will not be reshipped from Portal. 

According to our view the point in question is entirely as regards a move- 
ment of these cars over a few blocks of your line so that they could be placed 
on a siding for unloading in Portal rather than North Portal. It would not have 
been necessary for us to have had these cars moved to Portal at all except 
for the reason that in order to get the roughage to farmers as cheaply as possible 
relief labor was used in unloading the roughage from these cars and placing it 
with the contracted resale dealer. In order that a project might be operated 
entirely within the terms of our regulations, all the work had to be done within 
the State of North Dakota, consequently it was necessary to have these cars 
spotted at Portal rather than North Portal. We do not believe that this is in any 
sense a line haul and that your expense of switching and placing the car on spot 
at Portal is very comparable to switching which you might do at some of your 
larger yards and for which the charge is $6.30 per car. 

We again ask your consideration that the above charge be used om ears 
unloaded at Portal. 


Your reply, dated March 26, 1935 (C-135—Portal), sets forth— 


’ 


* * * jn regard to switching of hay and straw, from connection with the 
Canadian Pacific Railway at Portal to unloading track, which is to be sold there 
to the farmers. 

In view of what you say, we will establish a switching rate of $6.30 per car 
for this movement but when we publish it, it will be necessary for us to indicate 
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the name of the industry to whom it will be consigned, as our switching charge 
must be published to specified industries. 

Please give me this information as promptly as possible so that we can arrange 
to publish the rate. You understand it will be about 35 days before the rate 
can be made effective. 

This correspondence indicates the understanding by both you and 
Mr. Barks that $15 was the applicable minimum charge under tariff 
provisions for the service by the Minneapolis, St. Paul and Sault Ste. 
Marie Railway; that such charge was excessive for such service ; that 
such service involved only the so-called spotting of cars at Portal or 
switching the cars a short distance (“a few blocks”) from the North 
Portal—Portal interchange to the Portal team track; that $6.30 was 
a reasonable charge for such service; and until your last letter that 
the question was as to the charge for a service which had been per- 
formed prior to the inauguration of the correspondence. Presumably 
in view of your letter dated March 26, 1935, Mr. Barks further wrote 
to you April 15, 1935, as follows: 

Further reference is made to your letter of March 26th regarding the estab- 
lishing of a switching charge of $6.30 per car for carlot movements of roughage 
from North Portal for spotting and unloading at Portal. 

Inasmuch as the movement covered by this authorization has been completed, 
we are asking your permission to establish reparation claims on such carlot 
movements billed to the F. E. R. A. for North Dakota at Portal which has taken 
place since November Ist, 1934. 

In reply to this, Mr. E. F. Rice, assistant general freight agent, 
advised by letter dated April 25, 1935 (K-58), that— 


The question apparently relates largely to the switching charge assessed from 
North Portal. 

We shall investigate this matter and it is hoped that definite reply may be 
forwarded to you in the very near future. 

No further reply was received and subsequently supplement 16 
(item 255) to Minneapolis, St. Paul & Sault Ste. Marie Railway Co. 
local switching tariff No. 222-D, I. C. C. No. 6509, named charge of 
$6.30 per car “effective May 20, 1935,” on hay and straw, carloads, 
“From connection with Canadian Pacific Railway at Portal, N. Dak., 
to Minneapolis, St. Paul & Sault Ste. Marie team track at Portal, 
N. Dak.” It is noted that this charge appears under the caption 
“Miscellaneous switching rates.” 

Thereafter the claims on basis of $15 minimum charge per car for 
the service by the Minneapolis, St. Paul & Sault Ste. Marie Railway 
Co. were received in this office but without any indication that this 
charge or the charge of $6.30 per car had been the subject of the 
correspondence hereinbefore quoted; and upon examination here of 
such claims and pertinent tariffs there ensued further correspondence, 
this time between this office and you, to wit: 

Letter of this office to J. H. Rees, general freight agent, dated 
March 18, 1936, setting forth that— 


* * * just prior to publication of item 255 in supplement 16 to your tariff 
222-D, there were several cars of hay, originating at various Canadian points, 
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destined Portal, North Dakota, on your line, routed C. P. Rwy., Portal, your line, 
for relief purposes. 


and requesting him to— 


Advise if * * * agreeable to protect provisions of above item * * * 
on shipments in question, all of which were consigned to F. E. R. A. workers. 


Your reply dated April 3, 1936, under file E-80—Drouth, advised— 


I do not know of any agreement that this rate would be made retroactive and 
in the absence of same I am not prepared to authorize anything different than 
the published tariff rates in effect on the date of movement. 


A further letter dated April 11, 1936, to you sets forth— 


Under section 22 of the Interstate Commerce Act, the charge of $6.30 per car 
on shipments that moved prior to publication of item 255 of supplement 16 to 
your tariff 222-D could be protected. 

In view of the fact that there was no rate published prior to above mentioned 
item, and there was no application where a mileage rate could be applied, nor 
any mileage published, will ask that you give further consideration to protection 
of rate in question. 


Your reply dated April 14, 1936 (E-135—Portal cc-80 Drouth) 
pointed out— 

The $15.00 charge assessed at the time these shipments moved was the legal 
rate applicable at that time. The regular published rate was the five mile 
distance rate as published in our freight tariff, 41-C, and due to the fact that 
this resulted in less than $15.00 per car charge the latter assessed per rule 13, 
western classification 9. 

I do not know of any understanding or agreement that the $6.30 rate was 
to be made retroactive and while I am aware of the fact that under section 22 
of the Interstate Commerce Act this rate could be applied retroactive, we do not 
feel that we should be called upon to do this. 

Examination of tariff No. 41-C shows that it “Applies only on 
intrastate traffic, i. e., traffic having origin, destination, and entire 
movement within the State of North Dakota”; and rule 13 of Con- 
solidated Freight Classification 9 specifically provides that the $15 
minimum charge there named “Does not apply to charges for switch- 
ing service” and that “In case of a continuous through movement of a 
shipment handled on a combination of separate rates * * * the 
$15 per car minimum herein prescribed does not apply to the separate 
factors but to the total of the combined charges.” 

A further letter of this office dated June 9, 1936, pointed out that— 


* * * gaid tariff [41-C] indicated there are no published rates from North 
Portal to Portal, due to the fact that no published mileage appears in tariff. 


and requested you to advise— 


* * * correct rate applicable on traffic originating at points in Canada 
destined to Portal, North Dakota, combination of rates made on Portal. 


In this connection your letter dated June 26, 1936 (E-135—Portal 
ce-80—Drouth cc-58—F. E. R. A.) states— 


* * * The actual mileage distance from the connection from North Portal 
and Portal to point of unloading was approximately 2 miles. 

The reason that the tariff [41-C] referred to does not publish rates from 
North Portal is that this station is in Saskatchewan and located on the Canadian 
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Pacific and a car arriving at North Portal on the Canadian Pacific would be 
delivered to us at the border point, and the cheapest rate published at time of 
movement for the handling from connection with Canadian Pacific to the actual 
point of unloading was the 5 mile distance rate, as otherwise under tariffs we 
would be compelled to assess rate from Portal to the next station beyond and 
apply this rate account of point of unloading being intermediate with Portal 
and first station beyond. 


It seems that in any event tariff No. 41-C would not be applicable 
and it is noted that the statement of distance is not consistent with 
Mr. Barks’ letter dated March 18, 1935, and related correspondence. 

In a further letter of this office it was urged— 

The services rendered by the Soo Line on these movements were switching 
movements as evidenced in publication of item 255, supplement 16 to tariff 
222-4, and * * * rule 13, * * * classification 9 specifically states that 
minimum of $15.00 per car will not apply for switching service, therefore, advice 
is requested for authority to protect actual charges, without observing the 
$15.00 per car minimum on shipments in question. 

Your reply in this connection by letter dated July 28, 1936 
(E-135—Portal ; ec-80—Drouth ; cc-58—F. E. R. A.) sets forth— 

I do not feel that the handling of this shipment was actual switch handling 


As far as we are concerned, it was handled in line haul service and 1 am not 
agreeable to cancellation of the $15.00 per car minimum. 


This assertion as to the service does not seem consistent with the 
prior correspondence with Director Barks; nor with the publication 
effective after the service, of the $6.30 rate as a switching rate 
applicable to similar service. 


In a final letter of this office to you, it was pointed out— 


The distance rates published in your tariff ©8-A [not previously referred to] 
are station-to-station rates, and in view of the Interstate Commerce Commis- 
sion’s decision in the Sheboygan case as shown in volume 215, page 66 of docket 
26730, which decision has been called to attention since previous correspondence 
Please advise authority to protect line-haul charges on shipments in question. 


In the cited case, City of Sheboygan, Wis., et al. v. Chicago & North 
Western Railway Company, eé al., 215 I. C. C. 65, the Interstate 
Commerce Commission said (p. 66): 


Complainants throughout their evidence treat the distance rates as applicable, 
but an examination of the tariffs containing those rates discloses that they are 
published only as station-to-station rates, that they do not apply on a movement 
entirely within a switching district of a terminal, and that no basis of charges 
for the service here under consideration is provided by other tariffs. * * * 


In this connection your letter dated August 6, 1936 (E-135—Portal ; 
cc-80—Drouth ; ec-58—F. E. R. A.) states— 


In my letter of April 14th I quoted authority for the charge we had assessed 
on this shipment. 

I have referred to the Interstate Commerce Commission decision referred to 
by you and do not feel that it is comparable. Without doubt the movement of 
cars involved in the decision was materially greater than in this particular 
instance, and I do not feel that we should be asked to handle this cur for less 
than the regular established $15.00 minimum charge. 


Your letter dated April 14, 1936, cited rule 13 of Consolidated 
Freight Classification No. 9 as authority for the minimum charge of 
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$15 but as has been pointed out hereinbefore the cited rule specifi- 
cally provides that this minimum charge as there named does not 
apply in the situation apparently attending the shipments here con- 
cerned. And it is noted that in the city of Sheboygan case concern- 
ing which you stated that “without doubt the movement of cars 
[there] involved was materially greater” than in the instances here 
concerned, the Interstate Commerce Commission pointed out (p. 71)— 

The applicable intrastate charge between industries in the Sheboygan switch- 
ing district is $11.25 per car which is divided $8.10 to the originating carrier 
and $3.15 to the delivering carrier. 

In other words for a complete terminal switch movement involving 
two carriers the charge was only $11.25 of which the delivering car- 
rier received only $3.15 for its service between interchange point and 
industry, being the “movement * * * involved” and which you 
urge was “without doubt materially greater” than in the instances 
here concerned. And it is well established that the charge for inter- 
change switching service assessed for only the terminal services on 
a through movement should not be in excess of that for a complete 
terminal switch movement. 

The only tariff applicable on interstate movements of hay and 
straw at the time of these shipments which has been brought to the 
attention of this office is Minneapolis, St. Paul & Sault Ste. Marie 
Railway Co., freight tariff No. 98-A, I. C. C. No. 5336, naming rates 
between “Ashland, Wis., Duluth, Minn. * * * and other points 
shown on pages 16 to 24 * * * and stations on the * * * 
Minneapolis, St. Paul & Sault Ste. Marie Railway * * * in 
* * * North Dakota * * * also rates locally between stations 
in * * * North Dakota.” 

Tariff No. 98-A does not name any rates specifically applicable 
between the North Portal-Portal interchange and the Portal team 
tracks. Tariff section 2 names distance rates which apply “lo- 
cally * * * between stations on the M. St. P. & S. S. M. 
Ry. * * * in North Dakota,” the lowest of such rates being 5.5 
cents per 100 pounds (minimum weight 20,000 pounds for car 36 
feet 6 inches in length), for distance of 5 miles or less. Since the 
rates named in tariff No. 98-A apply only between stations it seems 
that they are not applicable for service between the North Portal- 
Portal interchange (which is not shown as a station on the Mil- 
waukee, St. Paul & Sault Ste. Marie Ry.) and Portal (see City of 
Sheboygan case); and the Interstate Commerce Commission has 
advised this office that— 

An examination has been made of the tariff provisions on file with the Com- 
mission and it is found that no charge has been provided for transferring a 
shipment from the connection with the Canadian Pacific Railway to the team 


track of the Soo Line prior to May 20, 1935, when a charge of $6.30 per car was 
established in Soo Line switching tariff I. C. C. No. 6509. * * * the Com- 
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mission holds that where a charge is not published for the service performed, 
the carrier is entitled to a reasonable charge. However, what constitutes a 
reasonable charge, the Commission is unable to say on the present record. 

Thereafter the carrier’s claims were certified for payment in general 
on basis of rates claimed as from the shipping points to North Portal 
but for the service from the interchange point to the team track at 
Portal on basis of $6.30 per car because “No published rate in 
effect * * * $6.30 appears to be a reasonable charge for service 
performed.” Payment was made accordingly during October 1936 
by G. F. Allen, chief disbursing officer, on vouchers 588279/84, in- 
clusive, 588285/96 inclusive, 573167/77 inclusive, 604135/44 inclusive, 
640463/9 inclusive, 640471/3 inclusive, 604131/4 inclusive; and subse- 
quently the claims per the bills suffixed “A” were submitted in total 
amount of $374.49, computed on basis of rate of 5.5 cents per 100 
pounds (minimum weight 20,000 pounds; actual weight where 
greater) as from the North Portal-Portal interchange to Portal team 
track, “rule 10 of Soo 98-A” being referred to as authority for the 
rate so claimed. Rule 10 of tariff No. 98-A provides— 


Distance rates named in this tariff must be computed on basis of actual 
mileage, distances to be obtained from * * * M., St. P.&8.S M., G. F. D. 
No. 25000, I. C. C. No. 4460 * * * supplements thereto, or reissues thereof. 
When rates for exact distance are not shown, use rates for next greater distance 
for which rates are shown in this tariff. 
but it appears that I. C. C. No. 4460 or succeeding issues in effect at 
the time of this service did not name distance between North Portal- 
Portal interchange and Portal, and accordingly there was no basis for 
application of rule 10 of tariff No. 98-A. See also previous remarks 
pertaining to application of this latter tariff on the service here 
concerned, 

The record set forth herein indicates that there has been a general 
misconception of the applicability of the several cited tariffs; that 
there has been a similar misconception of the applicability in any 
event of a minimum charge of $15 for the service apparently per- 
formed by you; and the correspondence with Mr. Barks and later 
publication of the $6.30 charge indicates acquiescence in his repeated 
contention that the latter amount would be the reasonable charge for 
such service. The advice of the Interstate Commerce Commission in 
the present matter is that “what constitutes a reasonable charge, the 
Commission is unable to say on the present record,” but it is noted 
that in Switching Charges at Texas Points, 197 I. C. C. 513, and cases 
cited therein, reciprocal switching charges applying from interchange 
points to industries at numerous important cities were approved in 
amounts of $5.50, $6.30, and $6.50 per car as reasonable maximum 
amounts; and Mr. Barks’ letter of March 18, 1935, indicates that the 
service here concerned was less in extent and expense to the carrier 
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than at its other and larger stations at which the charge was $6.30 
per car. 

Upon this record this office finds no basis for allowance of charges 
in excess of $6.30 per car for the service in question, and accordingly 
payment having been made on basis of $6.30 per car, the claims per 
the carrier’s supplemental bills on basis of 5.5 cents per 100 pounds 
for this service legally may not be allowed. 


(A-99053) 


COMPENSATION—ADDITIONAL—EMPLOYEES DETAILED TO AMERI- 


CAN REPUBLICS, ETC.—INAPPLICABILITY OF CLASSIFICATION ACT 
SALARY LIMITATIONS 


The additional compensation specifically authorized to be paid officers and em- 
ployees of the United States detailed to the governments named in the act 
of May 25, 1938, 52 Stat. 442, may be fixed without regard to the rates of 
pay prescribed by the Classification Act of 1923, as amended. 


Acting Comptroller General Elliott to the Secretary of Labor, November 10, 
1938: 


Your letter of November 4, 1938, is as follows: 


The Government of the Commonwealth of the Philippine Islands, through 
official channels, has requested that two officers of the United States Government 
be sent to the Philippines for the purpose of drafting immigration statutes and 
establishing an Immigration Service in the Commonwealth. The President has 
complied with this request, pursuant to authority conferred on him by Public, 
No. 545, 75th Congress (H. R. 10193), the pertinent provisions of which are 
as follows: 

“That the President of the United States be, and hereby is, authorized, when- 
ever he finds that the public interest renders such a course advisable, upon 
ugreement with the government of any other American republic or the Govern- 
ment of the Commonwealth of the Philippine Islands, or the Government of 
Liberia, if such Government is desirous of obtaining the services of a person 
having special scientific or other technical or professional qualifications * * * 
to detail for temporary service of not exceeding one year, under such govern- 
ment any such person in the employ of the Government of the United States 
whose services can be spared. 

“That while so detailed, such person shall be considered for the purpose of 
preserving his rights and privileges as such, an officer or employee of the Gov- 
ernment of the United States and of the department or agency from which 
detailed and shall continue to receive therefrom compensation, and he shall 
receive additional compensation from the department or agency from which 
detailed not to exceed 50 per centum of the compensation he was receiving as 
an officer or employee of the United States at the time of his detail, and shall 
receive from the United States reimbursement for travel expenses to and from 
the place of detail and monthly allowances determined by the President to be 
adequate for quarters and subsistence during the period of such detail. The 
additional compensation, travel expenses, and other allowances authorized by 
this act to be paid from any appropriations available for the payment of com- 
pensation and travel expenses of the officers and employees of the department 
or agency from which he is detailed.” 

The Department of Labor has agreed to furnish one of these officers, Mr. 
I. KF. Wixon, the Deputy Commissioner of the Immigration and Naturalization 
Service. The State Department is arranging for Presidential sanction of the 
0% additional compensation provided for in the act. 

In the case of Mr. Wixon certain difficulties have arisen under the Classifica: 
tion Act. His present salary is $6,500 and the maximum salary which the 
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Classification Act provides for his grade (CAF-14) is $7,500. The question is 
whether it is possible to continue him as Deputy Commissioner at his present 
salary and permit him to receive the extra compensation authorized pursuant 
to the act. 

The Solicitor of this Department has expressed the view verbally that the 
limits in the Classification Act are not necessarily binding in this instance, since 
the higher positions, including grade 7 in the professional and scientilic service 
and grade 14 in the clerical, administrative, and fiscal service, contain the quali- 
fying phrase “unless a higher rate is specifically authorized by law.” (Classi- 
fication Act of 1923, as amended, 42 Stat. 1488, U. S. C., Ti. 5, Sec. 673.) 

In tus op-nion, Public Act No. 545 is of general application to all persuns in the 
service of the Uniied States, most of whom are covered by the provisions of the 
Classification Act, and therefore Congress by making provision for as much of 
an increase in their salaries as 50% while detailed on missions of this character 
did not intend that such increases should not exceed the narrow limits of the 
comp nsation schedules. In other words, his conclusion is that Public Act No. 
545 specifically authorizes the payment of a higher rate than $7,500 within the 
meaning of the Classification Act. 

Your opinion is therefore respectfully requested upon the question of whether 
or not, assuming that proper authorization is received, the Department of Labor 
may pay Mr. Wixon a salary in excess of $7,500 during the time of his detail. 
Inasmuch as the Philippine Government has asked that the officers begin work 
on December 1st, which will make it necessary for them to sail on November 
18th, I should appreciate the earliest possible consideration of this question 


by you. 

As the act of May 25, 1938, 52 Stat. 442, quoted in your submission. 
specifically authorizes the payment of additional compensation not 
to exceed 50 percent, the payment of more than the maximum salary 
rates of the grade as prescribed by the Classification Act of 1923, as 
amended, is thus specifically authorized by law. Furthermore, such 
additional compensation is not to be considered as basic compensation 
either under the Classification Act or under the retirement laws. See 
in this connection A-98632, October 24, 1938, copy inclosed. 

Accordingly, in specific answer to the question submitted, I have to 
advise that the additional compensation to be paid employees detailed 
to the governments named in the above act of 1938 may be fixed during 
such detail and within the limitations of said act without regard to 


the rates of pay prescribed by the Classification Act of 1923, as 
amended. 


(A-99135) 


TRANSPORTATION—RATES—DIVISIONS—“ARBITRARY” LIABILITY— 
TRANSCONTINENTAL SHIPMENTS 


Transportation charges payable to the Maine Central Railroad Co. as propor 
tion east of Manitowoc, Wis., in connection with shipments of fir lumber to 
Eastport, Maine, during January, February, and March, 1936, are for com- 
putation under the applicable rental Freight 
Bureau Division Circular No. 42-C, “issued in compliance with orders of 
the Interstate Commerce Commission in docket No. 11756 of March 28, 
1922, and No. 11756* of June 14, 1927,” from which proportion there is for 
deduction the terminal allowance and the Maine Central Railroad arbitrary, 
with deduction from the remainder for land grant via the route through 
Suspension Bridge, N. Y., there being no requirement that the arbitrary be 
borne by lines west of Manitowoe as contended by the carrier but every 
indication that such burden was to be borne by the eastern carriers. 

161412—39——-30 
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Acting Comptroller General Elliott to the Maine Central Railroad Co., No- 
vember 10, 1938: 

Your letter dated September 23, 1938 (AF Misc.-4-Govt.) pertains 
to claims of the Maine Central Railroad Co. for transportation of fir 
lumber from various points in the States of Oregon and Washington 
to Eastport, Maine, during January, February, and March 1936, the 
applicable commercial rate in each instance being 72 cents per 100 
pounds under the provisions of Trans-Continental Freight Bureau 
Tariff No. 17-N, issued by H. G. Toll under I. C. C. No. 1340. 

The carrier presented 53 bills in total amount of $21,663.68 for this 
service computed in part by dividing the 72-cent rate on basis whereby 
there would accrue as proportion east of Manitowoc, Wis., 10 cents 
“Maine Central Arby.” plus 2714 percent of 90 cents (24.75 cents) or 
a total of 34.75 cents. From the 24.75-cent factor the carrier deducted 
1.5 cent terminal and from the remainder 15.465 percent of 38 percent 
for land grant via route through Suspension Bridge, N. Y. 

Settlement T-109118 dated January 22, 1937, allowed $20,038.93 
for the service computed in part on basis of allowing as proportion 
east of Manitowoc “2714% of 90¢ or 24.8¢;” deducting therefrom “Me. 
Cent. arb. of 10¢ and 114¢ term.;” and from the remainder (13.3 
cents) made the deduction of 15.465 percent of 38 percent for land 
grant via the route through Suspension Bridge. 

The carrier claims $1,424.68 additional stated as being the differ- 
ence between total payment as of $20,043.91 and charges in total 
amount of $21,468.54 set forth on 53 supplemental bills, This claim 
is computed in part on basis of division of the 72-cent rate which 
would allow as proportion east of Manitowoc 2714 percent of 90 cents 
(24.8 cents) from which would be deducted 1.5 cents terminal and 
from the remainder for the land grant via the route through Sus- 
pension Bridge; plus 8.5 cents “Maine Central Arby.” which would 
be deducted from the proportion (47.2 cents; 72 cents less 24.8 cents) 
west of Manitowoc. The carrier urges— 

The Maine Central Railroad Company arbitrary of 8%4¢, not 10¢ as quoted 
in B. T. Jones I. C. C. 2486 and is chargeable to lines west of Manitowoc, lines 
east being entitled to earnings based on 274%4% of 90¢ less L. G. to Suspension 
Bridge, the Maine Central Railroad Company is also entitled to arbitrary of 
814¢ authority as quoted above. The following explains the situation: 

“When T. C. F. B. rates were first published to all points in Maine they were 
made to cover all points in arbitrary territory outside of points common to 
Boston and Portland without the consent of the terminal carriers involved, con- 
sequently it became necessary to deduct the earnings east of such common 
points out of the proportion due the western carriers. 

“Formerly such rates divided in accordance with T. C. F. B. circulars 41B 
and 42A by allowing lines east of Chicago 25% to points common to Boston or 
Portland, and to points not common thereto, the published arbitraries in addi- 
tion were aliowed as outlined in items 20 and 21 of circular 41B and items 
8 and 9 of circular 42A. 

“The increase of 2714% east of Chicago reflected the agreement between the 


carriers in connection with the New England Lines 15% case under I. C. C. 
docket 11756 and did not alter the status of the case as stated above. 
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“Current division sheets in the 42 and 62 series do not reflect this arbitrary 
and have not been accepted by our traffic department insofar as they apply 
to this arbitrary territory. 

“I understand that meetings have been held by various freight associations 
to consider this subject but according to the latest advices from B. and M. 
traffic department no definite basis has been agreed upon and I am instructed to 
continue basing my settlement as outlined herein.” 

“T. C. F. B. circular 41B” does not appear to be pertinent here 
and the circular numbered 42A was canceled by Trans-Continental 
Freight Bureau Division Circular No. 42-B issued October 2, 1926. 

It does not appear “when T. C. F. B. rates were first published to 
all points in Maine” but presumably it was prior to October 2, 1926. 
So far as freight tariff No. 17-N (issued September 15, 1934) and 
rates named therein are concerned there is nothing to indicate that 
such rates when to points “in arbitrary territory” were published 
other than with the full consent of the Maine Central Railroad Co. 
See in this connection tariff pages A-7, 45 (item 1), 75 (item 40), 
115 (item 88), 155 (rate basis Nos. 1 and 2) ete. 

Central Freight Association Tariff Bureau, freight tariff No. 470, 
issued by B. T. Jones under I. C. C. No. 2486, names “Bases for rates” 
to points in various states including Maine and provides for applica- 
tion to Eastport, Maine, of same rates as to Rockland, Maine, “plus 
arbitraries shown in note 32.” Under the provisions of note 32 an 
arbitrary of 10 cents per 100 pounds (tariff supplement 25 except as 
provided in tariff supplement 53) would be for addition to the Rock- 
land rate on “Lumber, common” but the note did not provide for 
addition of any arbitrary on shipments (as here) of “Lumber, native 
wood * * * exceeding 1/16-inch in thickness;” and in any event 
tariff No. 470 is applicable— 

* * * only in connection with tariffs of initial carriers, parties hereto, 
publishing rates to basing points [Rockland] shown in tariff, as amended, and 
in which reference is given to this issue as containing list of points taking such 
basing point rates or arbitraries higher. 

Tariff No. 17-N names the 72-cent rate as being applicable to all 
points in Maine except “to or via points on the Bangor and Aroostock 
R. R.” and does not refer to tariff No. 470. Accordingly it appears 
that the provisions of the latter tariff neither support the claimed 
arbitrary nor are pertinent here. 

The question of divisions of joint freight rates “between points 
in New England * * * [on lines of the Maine Central Railroad] 
and all other points in the United States” was considered by the 
Interstate Commerce Commission in New England Divisions (docket 
No. 11756), 66 I. C. C. 196, decided January 30, 1922, and the finding 
was— 

* * * that the divisions * * * will for the future be unjust, unreason- 
able, and inequitable to the extent that complainants’ [Maine Central Railroad 


Company et al.] divisions * * * shall be less than 115 percent of their 
present divisions, except in cases where their present divisions are greater than 
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the divisions accruing to defendants [carriers generally other than New England 
carriers], in which cases the aforesaid divisions will for the future be unjust, 
unreasonable, and inequitable to the extent that complainants’ divisions shall 
be le:s than their present divisions plus 15 percent of the divisions now accruing 
to defendants. * * * 


In this connection the Interstate Commerce Commission issued its 
amended order of March 28, 1922— 


That of the joint class rates and of the joint commodity rates which are 
divided on the same bases as are applied to said joint class rates * * * 
between points on defendants’ lines, * * * and points on complainants’ 
lines * * *, complainants shall receive, on and after April 1, 1922, * * * 
not less than 115 percent of their present divisions, except in cases where their 
present divisions * * * are greater than the divisions now accruing to de- 
fendants * * *, in which cases complainants shall receive * * * divi- 
sions which shall be not less than: 

(1) * * * their present divisions plus 15 percent of the present divisions 
accruing to such defendants. 

In new England Divisions, 85 I. C. C. 482, decided January 5, 
1924, the Interstate Commerce Commission upon petition filed by 
many of the defendant carriers for interpretation of the term “pres- 
ent divisions” said : 

A carrier's division of a joint rate is the share of the joint rate, or of the 
revenue accruing under the rate, which it receives for performing a part of 
the service covered by the rate. * * * Hence, the total amount of revenue 
accruing to all complainants combined as their share of a given joint rate, 
after taking into account all arbitraries, allowances, and other additions or 
deductions, must be considered in determining whether complainants’ divisions 
“are greater than the divisions now accruing to defendants” for the purpose of 
deciding whether the 15 percent by which the divisions were changed shall be 
computed upon the defendants’ share or upon complainants’ share. 

* * * * * 7 * 


The percentage changes prescribed by the order apply to amounts including 
terminal allowances and arbitraries deducted before prorating, for the reasons 
given * * *%, 

It appears therefore that the 15 percent increase referred to by the 
carrier here was based upon the entire portion (including terminal 
allowance and arbitrary) received by the New England carriers out 
of a given joint rate; and concerning the question as to which of 
the carriers west of New England was to stand the deduction of 
terminal allowances and arbitraries, there is for consideration the 
further report in this matter in New England Divisions (docket 
11756"), 126 I. C. C. 579, decided June 14, 1927. In this later pro- 
ceeding the complainant New England carriers sought further in- 
creases in divisions to wit: 

Joint rates on transcontinental traffic to be divided so as to yield 33.3 percent 
to the carriers east of Chicago * * *. This 33.3 percent * * * to be 
divided so as to yield the eastern carriers west of the New England gateways 
proportions based on 27.5 percent * * * of the joint rate, the balance of 
the 33.3 percent to accrue to complainants in proportion to their present di- 
Yaong * 5 9S, 

It is to be noted particularly that in the later consideration there 
was considered also the petition of the western and mouniain Pacific 
defendants “to confine the operation of the amended order [of March 
28, 1922] to the eastern group” that is “that the contributions to the 
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New England increase be confined to defendants in the eastern 
group.” The report of June 14, 1927, shows that— 


In 1922, after some years of controversy and negotiations, the official territory 
lines agreed to accept 27.5 of the transcontinental joint rates east of Chi- 
cago * * * both to and from Atlantic seaboard territory other than New 
England. The Boston & Albany agreed to this basis to and from New England, 
but the other New England roads did not agree and are here seeking 33.3 
percent east of Chicago. Of this percentage, their proposal is that the [eastern] 
lines outside of New England receive only such amount as they would receive 
if 27.5 percent were divided on the same basis as the local rates between 
Chicago and Boston, the balance of the 33.3 percent to accrue to the New 
England lines. * * * 

. > x * * * * 

The division percentages above stated do not take into account the 15 percent 
increase in the New England divisions under our amended order * * *. 


In this connection the Commission said (page 608)— 


* * * As we understand it, * * * the western carriers * * * ask 
only that the burden of the increase be confined to the eastern defendants. This 
involves the question as to what the primary divisions of the joint rates should 
be east and west of Chicago * * *. The record before us is, in our judg- 
ment, inadequate for the determination of this important issue. The fact stands 
out, however, that in the case of transcontinental rates the western and the 
eastern lines, with the exception of the New England complainants, have agreed 
upon a division of 27.5 percent east of Chicago * * *. Related percentages 
have been agreed upon east of the other border gateways. For the purposes of 
this case, therefore, these primary divisions. of the joint rates may be taken as 
fair and reasonable, without prejudice to the rights of both groups of carriers 
to bring this issue before us for determination in another proceeding upon a 
more adequate record. This will give the eastern lines * * * 27.5 percent 
of the transcontinental joint rates for their haul east of Chicago * * * out 
of which the increased divisions of the New England complainants are to be 
paid, and will leave to the western lines * * * 72.5 percent west of Chi- 
cago * * * out of which no contribution is to be made to the New England 
lines. 


In conclusion the Commission stated its findings in part as follows: 


2. We find that in the case of the transcontinental joint rates covered by our 
order herein of March 28, 1922, the just, reasonable, and equitable divisions of 
the defendants in the western district will for the future be 72.5 percent west 
of Chicago, Ill., and the related percentages west of the other gateways with 
the eastern defendants which are now in effect on transcontinental traffic to 
and from Atlantic seaboard territory other than New England * * * 

There is nothing in the report of June 14, 1927, to indicate that 
the lines west of Chicago or Manitowoc were to stand the burden 
of any arbitrary or terminal allowances to the New England lines. 
On the contrary, the report seems to indicate plainly enough that 
such burden was to be borne by the defendant carriers east of those 
points; and subsequently (January 25, 1928) Trans-Continental 
Freight Bureau Division Circular No. 42-C, bearing the statement 
“(Cancels T. C. F. B. Division Circular No. 42-B),” was issued by 
H. G. Toll, agent, as showing— 

Agreed divisions—applying between— * * * Pacific coast terminals and 
interior points in * * * Washington, Oregon, * * * and EASTERN COM- 
MON POINTS (described herein) via Lines of * * * NORTHERN PACIFIC RAIL- 
way * * * —JIn connection with—Carriers participating in tariffs of Trans- 


Continental Freight Bureau * * * naming through rates from and to the 
territories herein described. 
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Tariff No. 17-N (page A-7) shows the Maine Central Railroad 
Co. as participating in rates named therein and Division Circular 
No. 42-C (p. 4, item 66) shows “Territorial description” for “New 
England Territory” as— 

All points in States of Connecticut, Maine, Massachusetts, New Hampshire, 
Rhode Island, and Vermont, located on the following lines: 


* * * Boston and MaineR.R. * * * Maine CentralR.R.Co. * * * 
New York, New Haven and Hartford R. R. Co. 

The item 66 “Territorial description” “Applies only when specific 
reference is made hereto” and in this connection item 67 of Division 


Circular No. 42-C provides— 


In division of through rates from or to points in New England territory (item 
No. 66 hereof) the following proportions will be allowed lines east of the junc- 
tion points named. (Chicago and Manitowoc.) 


The proportions so named show (item 67) “2714%” “To or from 
points in New England territory described in item 66 hereof” sub- 
ject to the provision that (item 5-B, supplement 5)— 


The proportion allowed the lines east * * * will not be less than the 
established percentage proportion [27% percent] of * * * minimum through 
rate * * * [of 90 cents] except * * *, 


that (item 11)— 


* * * the local, joint, or proportional rates (class or commodity, which- 


ever is lower) current on date of shipment shall in all cases be the maximum 
proportion to lines either east or west of the junction point * * * 


and it is to be noted Division Circular No. 42—-C shows that items 11, 
66, and 67 were “Issued in compliance with orders of the Interstate 
Commerce Commission in docket No. 11756 of March 28, 1922, and 
No: 117561 of June 14, 1927. Must be maintained until further order 
of the Interstate Commerce Commission.” 

Thus the provisions of Division Circular No. 42—C do not support 
in connection with the traffic here concerned the basis applied by the 
carrier to compute the net charges claimed either on its original bills 
or on its supplemental bills, and the record otherwise affords no 
support for either basis. 

Division Circular No. 42-C was filed in this office shortly after its 
issuance as showing without limitation other than as expressly stated 
therein bases for division of rates on transcontinental traffic, for use 
in the determination of the net land-grant, deductions to which the 
United States is entitled for the transportation of its property via 
routes through the specified division points; and upon the present 
record no reason appears why, in the case of these shipments made 
approximately 8 years later, the provisions of this division circular 
should not be applied in accordance with their terms. 

The proportion east of Manitowoc determined under the pro- 
visions of Division Circular No. 42-C apparently is for division in 
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accordance with the provisions of New York Central Lines percentage 
issue No. 2156-B (Pere Marquette percentage No. 2436) as amended. 
It is noted supplements 12 to 15, inclusive, of this publication show 
“File Ref. * * * Me. Cent. 50-280-3,” indicating that division 
bases there set forth were agreed to by the Maine Central Railroad 
Co.; and these supplements further show that the percentages named 
therein reflect the 15 percent increase to the New England carriers 
under I. C. C. docket No. 11756. Percentage issue No, 2156-B, as 
amended, shows “Customary eastern terminals as shown in east-bound 
billing instructions, to be deducted before prorating.” The “East- 
bound billing instructions” for use in this connection apparently are 
those embodied in New York Central Fast Freight Lines east-bound 
rate bases and billing instructions No. 2 (Agent Charles Coughlin’s 
I. C. C. No. 2) which shows that where through rates are not in effect 
rates to Eastport, Maine, are to be constructed on basis of “Rockland 
rates * * * plus arbitraries” which “are in addition to Rockland 
rates and apply from Washington Jct., Me.” The arbitrary named 
for “Lumber, common” is 814 cents per 100 pounds and the provisions 
for division as set forth in billing instructions No. 2 are that there 
are for application “Ellsworth percents, plus arbitraries” and “De- 
duct 1 cent per 100 lbs. terminal from through rate before prorating 
and show separately on waybill for Me. Cent. R. R.; also show sepa- 
rately on waybill arbitraries * * * for Me. Cent. R. R. from 
Washington Jct., Me.” 

Percentage issue No. 2156-B (supplement 13, issued September 5, 
1929) shows Manitowoc-Ellsworth divisions to be 38 percent to 
P. M. R. R. to Suspension Bridge, N. Y., remainder (62 percent) to 
connecting carriers east of Suspension Bridge; and “This Supp. re- 
flects the 15 percent increase to the New England lines per I. C. C. 
docket No. 11756.” 

Upon this record it appears that for the purpose of computing the 
applicable net charges for the service here concerned the proportion 
east of Manitowoc is for determination in accordance with items 5—-B, 
11, 66, and 67 of Division Circular No. 42-C; that from this propor- 
tion should be deducted 1 cent (not 1.5 cent) terminal allowance and 
at most 8.5 cents (not 10 cents) Maine Central Railroad arbitrary; 
and from the remainder the deduction for land grant via the route 
through Suspension Bridge. The settlement will be revised accord- 
ingly, taking into consideration that as to three of the shipments 
(referred to in your letter dated May 5, 1937, AF Misc.-4-Govt.) the 
point of shipment is now shown to have been Lentz Junction rather 
than Portland, Oreg., as indicated on the original record. When the 
computation shall have been completed the carrier will be advised as 
to the applicable net charge for this transportation. 
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(A-96689) 


CONTRACTS— WAGE STIPULATIONS— APPLICABILITY OF BACON- 
DAVIS ACT TO EMERGENCY RELIEF APPROPRIATION ACT FUNDS 


As the Emergency Relief Appropriation Act of 1938, 52 Stat. 809, contains no 
authorization for the establishment of “specific” wage rates, it is not within 
the exception permitted to the requirements of the Bacon-Davis Act, 49 Stat. 
1011, by section 4 of the said act, and the provisions of the latter act are 
for application to construction contracts in excess of $2,000 of the Farm 
Security Administration under the cited emergency relief act, the pro- 
visions of section 9 of the said Relief Act, that the rates of pay for persons 
engaged upon projects shall be not less than the prevailing rates of wages 
for Similar work in the same locality as determined by the Works Progress 
Administration not being inconsistent with the requirements of the Bacon- 
Davis Act. 18 Comp. Gen. 285, amplified. Emergency Relief Appropriation 
Acts for prior fiscal years also discussed in this regard. 


Acting Comptroller General Elliott to the Secretary of Agriculture, November 
12, 1938: 


Your letter of October 25, 1938, requests reconsideration of that 
part of decision of September 30, 1938, 18 Comp. Gen. 285, stating, in 
connection with a question there for determination, that the require- 
ments of the Bacon-Davis Act as amended by the act of August 30, 
1935, 49 Stat. 1011, are applicable to construction contracts in excess 
of $2,000 of the Farm Security Administration under the Emergency 
Relief Appropriation Act of 1938, 52 Stat. 809. Your letter is as 
follows: 


Reference is made to your letter of September 30, 1938, A-96689, concerning 
the provisions of form of construction contract, Form F. 8. A.-Gen. 162 (re- 
vised), 2-16-38, approved by the Secretary of the Treasury on February 16, 
1938. Your objections to the proposed provisions with respect to the organization 
of the contractor's employees and the requirement of reporting pay rolls, etc., 
to the Department of Labor have been noted, and such provisions will conse- 
quently not be included in contracts hereafter entered into by the Farm Security 
Administration. With respect to your decision as to the establishment of rates 
of wages, your reconsideration is requested in the light of the following 
comments : 

Your letter states, on page 19, referring to the provisions of the Bacon-Davis 
Act, as amended by the Act of August 30, 1935, 49 Stat. 1011, that “These statu- 
tery. provisions are applicable to construction contracts in excess of $2,000 of the 
Farm Security Administration under the appropriation in question (the Emer- 
gency Relief Appropriation Act of 1938, 52 Stat. 812) * * *.” You further 
state, referring to Section 9 of the Emergency Relief Appropriation Act of 
1928, which provides: 

“The rates of pay for persons engaged upon projects under the appropriations 
in this title shall not be less than the prevailing rates of pay for work of a 
similar nature in the same locality as determined by the W. P. A. * * *,” 
that this provision “does not appear to have been intended * * * to repeal 
or supersede the express provisions of the * * * Bacon-Davis Act, as 
amended, with respect to contracts over $2.000, and as to smaller contracts 
* * * it is to be noted that section 9 of the appropriation act expressly 
provides that the rates of pay for persons engaged unon projects shall be not 
less than prevailing rates “as determined by the W. P. A.” In other words, it 
is apparently your position that the Bacon-Davis Act, as amended, applies to all 
construction contracts of the Farm Security Administration in excess of $2,000. 
and that section 9 of the Emergency Relief Anpropriation Act of 1938 applies 
only to smaller contracts under that appropriation. 

In submitting this matter for your decision, no question was raised as to the 
applicability of the Bacon-Davis Act to construction contracts entered into by 
the Farm Security Administration pursuant to the Emergency Relief Appropria- 
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tion Act of 1938, because it has always been regarded as clear that the Bacon- 
Davis Act did not apply to construction contracts paid for with funds mack 
available by the recent relief acts. Section 4 of the Bacon-Davis Act Amend- 
ments, adopted several months after the Emergency Relief Appropriation Act 
of 1935, expressly states that “this act shall not be construed to supersede or 
impair any authority otherwise granted by Federal law to provide for the 
establishment of specific wage rates.” The legislative history of the amend! 
ments to the Bacon-Davis Act seems to indicate rather definitely the intention 
of Congress not to make its provisions applicable to the Emergency Relief 
Appropriation Acts. The Report of the Senate Committee on Education and 
Labor, recommending passage of the former Bill, contains the following expla- 
nation of section 4 (see Senate Report 1155, page 4): 

“This was inserted in order that the substantive portions of the act should 

not conflict with the wage provisions on work relief projects under the Emer 
gency Relief Appropriations Act of 1935. It also makes clear that the proce- 
dural features of this act shall not apply to projects conducted under the Federa} 
Emergency Administration of Public Works, although the prevailing rate of 
wage principle is also embodied in regulations of that agency. (See Public 
Works Administration Bulletin 51).” 
It will be recalled that section 7 of the Emergency Relief Appropriation Act of 
1935 did provide other authority “to provide for the establishment of specific 
wage rates.” The President was directed to require that such wages be paid 
as would accomplish the purposes of the act and not tend to decrease going 
wages, and the provisions of the Bacon-Davis Act were expressly made appli- 
cable only to the expenditure of funds appropriated for “permanent buildings 
for the use of any department of the Government of the United States or the 
District of Columbia * * *,” 

While the provisions with respect to wages were changed in the subsequent 
relief acts, those acts expressly grant like authority for thé establishment of 
specific wage rates. In all three acts, Congress directed that payment be made 
of prevailing wages as determined by the Works Progress Administration. 
There was no reference to the applicability of the Bacon-Davis Act nor any 
language from which it might be inferred that such authority was to be limited 
to contracts involving less than $2,000. 

Similarly, the Congressional committee reports and debates on the 1938 Act 
will be searched in vain for any indication that the power expressly given te 
the Works Progress Administration to determine prevailing rates of pay was 
intended to be restricted to contracts involving amounts less than $2,000. More- 
over, there is no reference in the reports or debates to the applicability of the 
Bacon-Davis Act. On the other hand, the discussion of the wage provisions 
seems clearly to reveal the understanding that the determination of prevailing 
wages was to be made by the Works Progress Administration, as the Act spe- 
cifically provides. In the Senate debates concerning certain amendments to 
section 9 of the Emergency Relief Appropriation Act of 1938, Senator Byrnes 
stated: 

“I merely wish to say the Senator’s statement is correct in that under this 
bill the Works Progress Administration will fix the prevailing wage rate, for 
in this measure, for the first time, we have changed the form of previous bills 
and have given the power to the Works Progress Administration instead of the 
President. In every bill up to this time the wages have been fixed by the 
President for the current year and all other years. Under this measure they 
are to be determined by the W. P. A., with the approval of the President 
* * *” (83 Congressional Record 10716). 

The wage provisions of the 1938 Relief Appropriation Act do not differ in any 
substantial respect from those of the 1936 and 1937 Acts, and it had never been 
suggested that the Bacon-Davis Act was applicable to contracts under those 
statutes. Accordingly, in the light of the express exception provided for in the 
Bacon-Davis Act and the definite provision made in the 1938 Emergency Relief 
Appropriation Act for the establishment of specific wage rates, you are respect- 
fully requested to reconsider your decision of September 30, 1938. In connection 
with your reconsideration of the matter, it is desired to delete from U. 8S. 
Standard Form No. 23 (Rev. # 9-35) the first sentence of Article 17, which makes 
reference to the Bacon-Davis Act. 

Our letter of September 1, 1938, discussed certain certifications required of 
contractors and vendors by your circular of April 2, 1988, A-516 7 and A—49009, 
entitled “Types of certifications by contractors and vendors in support of invoices 
er public vouchers for purchases and services other than personal: Standard 
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Form 1034—revised (general regulations No. 51, supplement No. 7, June 8, 1937).” 
Item 2 of the circular deals with reductions in wage rates under contracts which 
provide that the Government is to receive the benefit of any reduction in wage 
rates. The circular also prescribes a certification required by your office of 
contractors and vendors in connection with “Wages, rights, and hours of work 
of employees * * *.” Your opinion is requested, in view of your decision of 
September 30, 1938, as to whether contractors entering into construction contracts 
of the Farm Security Administration should be required to sign such certifica- 
tions before their vouchers are approved for payment. 

It is requested that an early reply to this letter be furnished, inasmuch as it is 
urgent, in connection with the construction of numerous projects of the Farm 
Security Administration, that specifications in connection with various contracts 
be advertised at the earliest possible date. 

The Bacon-Davis Act, as amended, plainly requires that “every” 
contract in excess of $2,000 “to which the United States is a party” 
for the construction, alteration, or repair of public buildings or public 
works shall contuin, among other stipulations, a stipulation that the 
contractor or his subcontractor shall pay all mechanics and laborers 
employed directly upon the site of the work at wage rates not less than 
those stated in the advertised specifications, based upon prevailing 
wages in the particular locality as determined by the Secretary of 
Labor. The only exception made is that contained in section 4 of the 
amended act, as follows: 

This act shall not be construed to supersede or impair any authority otherwise 
granted by Federal law to provide for the establishment of specific wage rates. 

The Emergency Relief Appropriation Act of 1938 contains no au- 
thorization for the establishment of “specific” wage rates and, there- 
fore, does not come within the terms of the stated exception to the 
Bacon-Davis Act. In this respect the emergency relief appropriation 
acts of 1936, 1937, and 1938 differed from the Emergency Relief Appro- 
priation Act of April 8, 1935, 49 Stat. 115. In addition to the provi- 
sion stated on your letter, section 7 of the 1935 act, 49 Stat. 118, 
expressly provided that: 

The President may fix different rates of wages for various types of work on any 
project which rates need not be uniform throughout the United States * * *, 

Even this authorization to fix specific wage rates was limited by a 
further provision in said section 7 that the Bacon-Davis Act, as it 
then stood, 46 Stat. 1494, should apply whenever permanent buildings 
for the use of the Government were constructed by funds appropriated 
under the said 1935 act. This limitation even went further than the 
original Bacon-Davis Act, which covered only contracts in excess of 
$5,000 for public buildings, and made the requirements of that act 
applicable to contracts of less than $5,000, and, further, extended such 
then existing requirements to include a determination of the rates of 
wages in advance of any bidding on the contract. 

These various provisions in the 1935 act, for fixing specific wage 
rates—but excluding from such authorization public building con- 
tracts which were left subject to the Bacon-Davis Act as it then 
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stood—were not continued in the 1936, 1937, or 1938 emergency relief 
appropriation acts; the Bacon-Davis Act in the meantime, on August 
30, 1935, having been amended to include public works as well as 
public buildings, with a reduction from $5,000 to $2,000 in the mini- 
mum amount of contracts subject to the act. There is nothing ap- 
parent in these circumstances to establish a legislative intent to 
exempt contracts under the later emergency relief appropriation 
acts from the requirements of the Bacon-Davis Act, where otherwise 
applicable. The Bacon-Davis Act not only requires Government con- 
tractors and subcontractors to pay their laborers and mechanics not 
less than predetermined prevailing wages, but requires them to pay 
such wages in full every week without subsequent rebate, refund, or 
“kick-back,” on any account whatever, with further provisions for 
strict enforcement, including the right of the Government to with- 
hold a part of the contract price to pay laborers and mechanics any 
wage deficiencies. It would require very clear affirmative evidence 
to establish that the Congress intended to exempt contractors under 
the later emergency relief appropriations from these general statu- 
tory requirements for the benefit and protection of labor. As was 
pointed out in the decision of September 30, 1938, while the lan- 
guage used in the later emergency relief appropriation acts, that the 
rates of pay for “persons engaged upon projects” under such a)ppro- 
priations shall be “not less than” the prevailing rates of wages for 
similar work in the same locality as determined by the Works Prog- 
ress Administration, appears broad enough to include those engaged 
under contracts, it apparently was intended primarily for those di- 
rectly employed by the Government on relief work—practically all 
employment on relief projects being of that character—and was not 
intended to repeal or supersede the express provisions of the Bacon- 
Davis Act for the protection of contractors’ laborers under contracts 
otherwise within its terms which might be made under the emergency 
relief appropriations. The two provisions are not inconsistent and 
each may be given application in its own field. Implied exemptions 
from general express statutory requirements are no more favored 
than are repeals by implication. The circumstance that the ques- 
tion may not have been raised or decided under the 1936 and 1937 
acts—due probably to the fact that practically all, if not all, relief 
projects under such acts were carried on by direct Government em- 
ployment and payment of relief labor—cannot sanction a disregard 
of the requirements of the Bacon-Davis Act where applicable under 
the current appropriation. Accordingly, the conclusions of the prior 
decision regarding such matter are affirmed. 

In this connection it is noted that by its circular P. W. 81603, 
dated July 2, 1938, the Federal Emergency Administration of Public 
Works informed the various Federal Departments and Agencies of 
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the opinion of its General Counsel that the special contracting pro- 
cedure under P. W. A. Bulletin No. 51, and the special contract form 
P. W. A. 51, have application only to those Federal construction 
projects for which P. W. A. allotments were made as authorized by 
title II of the National Industrial Recovery Act of June 16, 1933, 
48 Stat. 200, and that for Federal projects for which allotments may 
be made to Federal agencies under the Public Works Administration 
Appropriation Act of 1938, 52 Stat. 816 (being Title IT of the Work 
Relief and Public Works Apppropriation Act of 1938, here 
involved )— 

* * * the construction and other contracts pertinent thereto, and the 
procedure for letting such contracts must be governed by the Federal laws and 
orders generally applicable to the Federal agency undertaking such project. 

Your inquiry respecting certifications on vouchers pursuant to cir- 
cular letter of this office, A-51607, A-49009, April 2, 1938, will be 
answered in a separate communication. 


(A-97837) 


TRAVEL BY COMMERCIAL AIRCRAFT—COAST GUARD PERSONNEL— 
REIMBURSEMENT BASIS UNDER ACT, JUNE 23, 1938 





Two methods of travel being authorized by law—land or water transportation, 
and transportation by air—since the passage of section 204 (c) of the act 
of June 23, 1938, 52 Stat. 983, providing for use of commercial aircraft by 
Government personnel when authorized or approved by competent authority, 
and different methods of reimbursement being provided according to which 
of the methods of travel is directed, travel orders should be explicit in their 
direction to utilize commercial aircraft under authority of the cited statute, 
but any clear authorization in competent orders for use of commercial air- 
eraft will be treated as sufficient to authorize payment of the cost thereof 
and make applicable to such travel the travel expenses prescribed by act 
of March 2, 1931, 46 Stat. 1461, for Army, Navy, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, and Public Health Service, commissioned and 
enlisted personnel. 

Coast Guard, etc., officers traveling under competent orders which do not require 
or authorize the use of commercial aircraft are entitled to mileage for per- 
formance of the ordered travel, and if performed by commercial aircraft, 
8 cents per mile for all land grant involved over the shortest usually trav- 
eled route, together with the actual cost of transportation furnished via 
commercial air lines on Government transportation requests, will be for 
deduction from the officer's mileage, in accordance with rule stated in 
A-34175, January 30, 1931. As to travel by Government airplane see 8 Comp. 
Gen. 225. 

Where Coast Guard officer is authorized under competent orders, and in his 
discretion, to perform travel by commercial carrier, commercial aircraft, 
privately-owned conveyance, Government automobile, or by Coast Guard 
plane or surface craft, and travel is actually performed thereunder by com- 
mercial aircraft, such transportation would be considered as having been 
authorized by the order and reimbursement would not be authorized on a 

mileage basis whether the transportation were procured on a Government 

transportation request or from personal funds, but if a portion of the travel 
were performed by commercial aircraft and the remainder by land trans- 
portation the officer's reimbursement would be as for an air travel status for 
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the travel by such aircraft and as in a mileage status for the travel by 
land transportation. 

Where a Coast Guard officer traveling under competent orders which do not 
designate the mode of transportation to be used, performs the travel by 
commercial aircraft procured either on Government transportation request 
or from personal funds he would be entitled to reimbursement on a mileage 
basis, but for the transportation procured by Government transportation 
request, there should be deducted 3 cents per mile for land grant, if any, 
involved, and the actual cost to the Government for the transportation so 
furnished. 


Acting Comptroller General Elliott to the Secretary of the Treasury, Novem- 
ber 12, 1938: 


There has been received your letter of October 25, 1938, as follows: 


There bas been brought to the attention of this office your letter (A-—97837), 
dated September 26, 1938 [18 Comp. Gen. 256], addressed to The Honorable The 
Secretary of War with reference to the use of Government transportation re- 
quests for travel by air by officers when authorized or approved by competent 
authority. In this letter is stated in part as follows: 

“Section 204 (c) of the act of June 23, 1938, cited, now authorizes the use of 
commercial aircraft when authorized or approved by competent authority and 
directs that Government transportation requests may be issued upon such 
authorizations, and it is further provided that the expense for air travel pro- 
cured on transportation requests shall be allowed without regard to comparative 
costs of transportation by aircraft with other modes of transportation. The 
effect of this svatute is to specifically authorize the use of commercial aircraft, 
when properly authorized or approved. The mileage laws have been held 
not applicable to travel ordered to be by air and the deduction of three cents 
per mile is not applicable to air transportation furnished on Government trans- 
portation reqnest. In view therefore of the specific authority to utilize such 
mode of transportation, when properly authorized, the act of March 2, 1931, is 
clearly applicable when travel by commercial airplane is directed in orders. 
Accordingly, you are advised that where travel is ordered by commercial air- 
plane under the provisions of section 204 (c) of the act of June 23, 1938, actual 
and necessary traveling expenses at rates not to exceed $8 per day, or, in lien 
thereof, a per diem at rates not to exceed $6 per day under the cited act of 1931, 
may be paid Army officers for ordered travel by commercial aircraft.” 

In view of your decision that the mileage laws are not applicable to “travel 
ordered to be by air,” information is requested on the following points with re- 
spect to the performance of official travel on orders written as quoted herein: 

“Proceed, on or about 12 Sepiember, 1938, to New London, Connecticut, and 
such other points within the New York Division as may be necessary, on official 
business of the Coast Guard. Upon completion of this duty, return to Wash- 
ington, D. C., and resume your present status. 

“The travel necessary to the execution hereof is required by the public inter- 
ests. Travel may be performed by commercial carrier, commercial aircraft, pri- 
vately-owned conveyance, Government automobile, or by Coast Guard plane or 
surface craft, in your discretion. For travel performed by Government aircraft, 
a per diem allowance of six dollars, in lieu of actual expenses for subsistence, is 
authorized. 

“The expense incident te the travel herein authorized is chargeable to travel 
allotment symbol No. 73.” 

(1) Is the travel noted in the above order “travel ordered to be by air’? 

(2) Would an officer traveling under such orders accomplishing such travel 
by commercial aircraft on Government transportation request be entitled to reim- 
bursement on a mileage basis? 

(83) Would the officer be entitled to reimbursement on a mileage basis if com- 
mercial air transportation were procured from personal funds of the officer and 
not on Government transportation request? 

(4) On what basis would reimbursement be made if a portion of the travel 
were accomplished by commercial aircraft and the remainder by land trans- 
portation? 
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Again, it has been the practice of the Coast Guard, based on the needs of the 
service, to issue orders to Coast Guard officers as follows: 
“1 October, 1938. 
“From: Commandant. 
“To: Lieutenant * * *, 
“Subject: Temporary duty; orders; travel. 


“1. Proceed, on or about 4 October, 1938, to Norfolk, Virginia, on official busi- 
ness of the Coast Guard. Upon completion of this duty, return to Washington, 
D. C., and resume your regular status. 

“2. The travel necessary to the execution hereof is required by public interests. 

“3. The expense incident to the travel herein authorized is chargeable to travel 


allotment symbol No. 73. 
By direction.” 


Information is requested in this respect on the following points: 

(1) Would an officer who traveled under these orders, if he performed such 
travel by commercial aircraft, procured on Government transportation request, 
be entitled to reimbursement on a mileage basis? 

(2) If your answer to the preceding question is in the affirmative, what de- 
duction should be made for the transportation requests? 

(3) Would this officer, if he procured transportation by commercial aircraft 
with personal funds be entitled to reimbursement on a mileage basis? 

As your answer to the above questions are of great importance to this office 
in formulating regulations for the Coast Guard on this subject, an early reply 
will be greatly appreciated. 


Section 204 (c) of the act of June 23, 1938, 52 Stat. 983, 984, pro- 
vides reimbursement for the use of commercial aircraft, when author- 
ized or approved by competent authority. There are thus two 
methods of travel authorized by law, land or water transportation 


and transportation by air, and different methods of reimbursement 
provided according to which of the methods of travel is directed. 
Officers authorized to issue travel orders, should therefore be explicit 
in their direction to utilize commercial aircraft under the authority 
of the cited statute, but any clear authorization in competent orders 
for the use of such mode of transportation will be treated as suffi- 
cient to authorize payment of the cost of such mode of transportation, 
and make applicable to such travel the travel expenses prescribed 
by the act of March 2, 1931, 46 Stat. 1461. 

Officers traveling under competent orders, which do not require or 
authorize the use of commercial aircraft, are entitled to mileage for 
the performance of the ordered travel, and if performed by com- 
mercial aircraft 3 cents per mile for all land grant involved over the 
shortest usually traveled route, together with the actual cost of 
transportation furnished via commercial air lines on Government 
transportation requests, will be for deduction from the officer’s mile- 
age, in accordance with the rule stated in A-34175, January 30, 1931. 
And see 8 Comp. Gen. 225 as to travel by Government airplane. 

Giving application to the above-stated rule, the orders first set 
out leave to the discretion of the officer the mode of transportation 
to be used by him in carrying out his orders and the travel allowance 
to which he is entitled will be based on the mode of transportation 
actually utilized by him under the discretion vested in him under his 
orders. Your questions are answered in the order stated. 
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(1) If travel is actually performed by commercial aircraft, such 
transportation is considered to have been authorized by the order. 

(2) No. 

(3) No. 

(4) The officer would be in an air travel status for travel accom- 
plished by commercial aircraft, and in a mileage status for travel 
accomplished by land transportation. 

The latter orders, set out in your letter, do not designate the mode 
of transportation to be used, and your specific questions are answered 
in the order stated, as follows: 

(1) The officer would be entitled to reimbursement on a mileage 
basis. 

(2) Three cents per mile for land grant, if any, involved and the 
actual cost to the Government for the transportation furnished on 
transportation request for travel by commercial air line. 

(3) Yes. 


Your submission is answered accordingly. 


(A-99081) 


CONTRACTS—SPECIFICATIONS—INCLUSION OF PAY ROLL STATISTICS, 
REPORTS, ETC., REQUESTS 


The inclusion in advertised specifications of a request that the bidder agree to 
submission of reports to the Department of Labor concerning pay roll and 
other statistical information, and the amendment of Army Regulations 
accordingly will not be objected to by the General Accounting Office, but 
otherwise acceptable bids may not be rejected for refusal to comply witb 
such requests. 18 Comp. Gen. 285, amplified. 


Acting Comptroller General Elliott to the Secretary of War, November 12, 
1938: 


Your letter of October 28, 1938, is as follows: 


Receipt is acknowledged of a letter addressed to the Quartermaster General 
dated August 29, 1938, File A-CS—CE, from the Chief, Contract Examining Sec- 
tion, General Accounting Office, relative to inclusion of clause in special condi- 
tions of contract No. W-538 qm-105 with Louis Valentine Jambers, requiring 
submission of reports pertaining to pay rolls, man hours worked, and other 
statistical information to the Department of Labor. 

The quoted provision was originally incorporated in U. S. Government Forin 
of Contract No. P. W. A. 51, in conformity with the N. I. R. A., and has since been 
retained in special conditions attached to U. S. Standard Contract Form No. 23, 
pursuant to recommendation of the Secretary of Labor and Federal Contract 
Board as set forth in Procurement Division, Treasury Department, Circular Letter 
No. 45 of July 19, 1984. This Department has no record or knowledge of the 
rejection of a low or otherwise satisfactory bid on the grounds that the bidder 
failed or refused to comply with this request for statistical information as set 
forth in par. SC-5 of special conditions, and further, there is no affirmative evi- 
dence before this Department in support of the inference expressed in 17 Comp- 
troller General 585 that the inclusion of the paragraph in question in the adver- 
tised specifications necessarily tends to result in submission of higher bids or te 
restrict competition. 

In view of your decision of September 30, 1938, A-96689, [18 Comp. Gen. 285] 
pertaining to the requirement here under discussion, the appropriate action has 
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been taken to amend the applicable Army regulation authorizing the inclusion of 
this provision in special conditions, by prefacing this clause as follows: “It is 
requested that the bidder agree to comply with the provisions of the following 
clause.” 


In decision of March 7, 1938, 17 Comp. Gen. 700, 708, it was said 
respecting contract stipulations for reporting pay roll and other 
statistical data to the Department of Labor, that— 


As the data sought to be obtained by the use of the provision in question is for 
an authorized use by the Government, and since it has been represented that 
‘bidders generally do not object to furnishing such data, this office is not required 
to interpose objection to a procedure under which Government contractors are 
requested—but not required—to furnish the cesired monthly reports to the 
Department of Labor. It must be understood, however, that there exists no 
lawful authority for the rejection of a low and otherwise satisfactory bid because 
of refusal to comply with such request. 


On the basis stated therein that contractors may be requested but not 
required to furnish such statistical data and reports, and with the 
understanding that the rejection of otherwise acceptable bids for 
refusal to agree to comply with such request is not authorized, this 
office perceives no present objection to the stated amendment to the 
Army regulations in this particular. 


(A-97636) 


CUSTOMS DUTY REFUNDS—CLAIMANT’S PROTEST FAILURE—APPLI- 
CABILITY OF RELIEF ACT OF APRIL 10, 1928 


Where, in connection with the liquidation of customs entries, a conference was 
held between customs officials and representatives of the customs broker 
as to the weight basis on which the ore involved was sold, and the tentative 
liquidation of some of the entries was thereafter adjusted to the weight 
basis on which the ore was shown to have been sold and refund of 
excessive duties collected was made, the adjustment basis for the tentative 
liquidations may not be extended to include entries formally liquidated 
prior to the conference and not there under consideration by the customs 
officials even though the customs broker’s representative were under the 
impression all entries were being considered, there having been no protest 
filed on the formally liquidated entries within the time allowed, or as 
prescribed, by the customs laws and regulations and the facts presented 
failing to disclose “such elements of legal liability or equity” as would 
justify the General Accounting Office in submitting the claim for con- 
sideration of the Congress under the act of April 10, 1928, 45 Stat. 413. 
Also contains discussion as to the principles underlying the discretion to 
be exercised in matter of relief under the act of April 10, 1928, supra. 


Decision by Acting Comptroller General Elliott, November 14, 1938: 

The J. D. Richardson Co., customs brokers of Detroit, Mich., has 
requested consideration under the act of April 10, 1928, 45 Stat. 413, 
of its claim for refund of certain supplemental customs duties paid 
on 13 entries of manganese ore at Detroit, Mich., during March, 
April, and May 1935, under conditions hereinafter set forth. 

The ore was shipped in 19 railroad cars from Welland, Ontario, 
by the Electro Metallurgical Co. of Canada, Ltd. Upon arrival in 
Detroit 18 consumption entries (Nos. 3747, 3830, 3865, 3909, 3920, 
3950, 3951, 4123, 4393, 4485, 4238, 4884, 4928, 6, 7, 4463, 3900 and 3897) 
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were filed in claimant’s name, as the nominal consignee, and duty 
thereon—computed on the dry weight of the ore—was paid by a 
representative of the Michigan Central Railroad. However, the in- 
voices attached to the entries indicated that the ore was sold on the 
basis of the wet weight and, since the inspector who weighed the ore 
made his weigher’s return upon that basis, the entries were liquidated 
accordingly and the supplemental increases were duly collected. 

The first 13 entries were formally liquidated on July 15, 1935. 
Shortly thereafter the remaining five entries were returned to the 
collector of customs, Detroit, by the Comptroller of Customs, for 
reconsideration of the tentative liquidations which had been made 
therein. In the meantime it appears that oral arrangements had been 
made for a conference between representatives of the collector of 
customs and claimant’s representatives.. At the conference which was 
held on August 1, 1935, it was pointed out by the customs officials 
that the invoices showed that the ore was sold on the wet instead of 
the dry weight, as had been insisted on by claimant. However, claim- 
ant succeeded in establishing, subject to the submission of further 
proof, that the ore was bought and sold upon the manganese con- 
tent, arrived at on the basis of the dry weight. Following the con- 
ference, the five entries were held in the Detroit office for more than 
a month awaiting the submission by claimant of “proof of this fact.” 
Upon receipt of said proof, the entries, tentatively liquidated on 
the dry weight basis, were resubmitted to the Comptroller of Customs, 
where they were verified and returned to the Detroit office for formal 
liquidation and refund of the excess duties. 

The evidence of record establishes that at the time of the confer- 
ence it was the understanding of the customs officials that only the 
5 entries then under consideration were involved; that they did not 
consider the 13 entries that previously had been formally liquidated. 
On the other hand, it is alleged by claimant that its representatives 
participated in the conference under the impression that there was 
being considered the matter of refunding excess duty on all of the 
aforelisted 18 entries, and, as result of this misunderstanding and 
the belief that a refund shortly would be made on the entire lot of 
18 entries, no written protest was filed with the collector of customs 
within the 60-day period required by section 514 of the Tariff Act 
of 1930, 46 Stat. 734; that such misunderstanding was not discovered 
until the authorized refund was received on the 5 entries which had 
been considered by the customs officials at said conference. 

Section 514, Tariff Act of 1930, 46 Stat. 590, 734, provides: 

PROTEST AGAINST COLLECTOR'S DECISIONS. 

Except as provided in subdivision (b) of section 516 of this Act (relating 


to protests by American manufacturers, producers, and wholesalers), all deci- 
sions of the collector, including the legality of all orders and findings entering 


161412—39——31 
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into the same, as to the rate and amount of duties chargeable, and as to all 
exactions of whatever character (within the jurisdiction of the Secretary of 
the Treasury), and his decisions excluding any merchandise from entry or 
delivery, under any provision of the customs laws, and his liquidation or 
reliquidation of any entry, or refusal to pay any claim for drawback, or his 
refusal to reliquidate any entry for a clerical error discovered within one year 
after the date of entry, or within sixty days after liquidation or reliquidation 
when such liquidation or reliquidation is made more than ten months after the 
date of entry, shall, upon the expiration of sixty days after the date of such 
liquidation, reliquidation, decision, or refusal, be final and conclusive upon all 
persons (including the United States and any officer thereof), unless the im- 
porter, consignee, or agent of the person paying such charge or exaction, or 
filing such claim for drawback, or seeking such entry or delivery, shall, within 
sixty days after, but not before such liquidation, reliquidation, decision, or re- 
fusal, as the case may be, as well in cases of merchandise entered in bond as 
for consumption, file a protest in writing with the collector setting forth dis- 
tinctly and specifically, and in respect to each entry, payment, claim, decision, 
or refusal, the reasons for the objection thereto. The reliquidation of an entry 
shall not open such entry so that a protest may be filed against the decision of 
the collector upon any question not involved in such reliquidation. 


Article 850, Customs Regulations, 1931, provides: 


Form of protcest.—Protests (except protests by American manufacturers, pro- 
ducers, and wholesalers) shall be in duplicate and in writing, addressed to the 
collector, and signed by the party protesting, or his agent or attorney. Each 
protest shall give the address of the protestant or his attorney, the entry number, 
importing vessel, date of arrival, and of liquidation of the entry, and shall set 
forth distinctly and specifically in respect to each entry, payment, claim, or de- 
cision, the reasons for the objection, citing the rate or rates of duty claimed to 
be applicable and the paragraph or section of the law, if any, under which relief 
is claimed. 

The act of April 10, 1928, 45 Stat. 413, under which the claim has 
been submitted for consideration by this office, provides: 

That when there is filed in the General Accounting Office a claim or demand 
against the United States that may not lawfully be adjusted by the use of 
an appropriation theretofore made, but which claim or demand in the judgment 
of the Comptroller General of the United States contains such elements of legal 
liability or equity as to be deserving of the consideration of the Congress, he 
shall submit the same to the Congress by a special report containing the ma- 
terial facts and his recommendation thereon. 

Claimant corporation is a firm of customs brokers and it must be 
presumed that its agents are familiar with the customs laws and regu- 
lations with which they deal regularly. At the date of the conference 
13 of the entries involved had been formally liquidated. Knowl- 
edge of this fact was in claimant’s possession. Under section 514 of 
the Tariff Act of 1930, supra, the formal action taken with respect to 
these entries was final, unless within 60 days thereafter a written 
protest was filed with the Collector of Customs. By Article 850 of the 
Customs Regulations, swpra, protests filed under the above section 
were required to “be in duplicate and in writing, addressed to the 
collector.” Since no protest had been filed with respect to these en- 
tries in the manner required by law and regulations, any question as 
to their inclusion with the tentatively liquidated entries considered 
at the conference is effectually removed. Also, the evidence estab- 
lishes that no protests were filed with respect to these entries within 


the prescribed statutory period of 60 days. 
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It appears from the foregoing that several factors contributed to 
the condition from which relief is sought. First, the data shown on 
the invoices were not sufficient to enable the customs officials to deter- 
mine, in the first instance, the proper basis on which the ore was sold, 
Next, a delay of over 30 days was involved in the furnishing by claim- 
ant of the supplemental invoice data. But for this delay, the receipt 
of the refund on the 5 entries considered and allowed at the conference 
might have brought to light the status of the other 13 entries. How- 
ever, be that as it may, the final or the proximate cause of the condi- 
tion from which relief is sought was, as admitted by the claimant’s 
representative, the failure “to file a protest, in the prescribed time as 
provided by the customs laws.” 

The propriety of affording relief under the act of April 10, 1928, 
supra, is a matter of discretion to be exercised according to the cir- 
cumstances of each particular case. However, this discretion is not 
an arbitrary one, but is required to be exercised in accordance with 
fixed principles and precedents. It is a principle of long standing, 
governing the exercise of equitable jurisdiction, that when there is a 
complete and adequate remedy at law, and the party aggrieved fails to 
take advantage of such remedy, such party will not be permitted to 
assert it in equity unless he was prevented by fraud or mistake or by 
circumstances beyond his control. Murray v. United States, 46 Ct. 
Cls. 94. Where an adequate remedy at law has been lost through 
either positive negligence or mere failure to seek it at the proper time, 
equity will not interpose to grant relief. Baker v. Cummings, 169 
U.S. 189; Hendrickson v. Hinckley, 17 How. 443. In the disposition 
of claims presented for consideration under the act of April 10, 1928, 
supra, these principles have been observed uniformly. Said act does 
not contemplate the revival of claims barred by statutory or regulatory 
limitations under circumstances such as here involved. See 14 Comp. 
Gen. 324; A-74206, August 4, 1936. 

Accordingly, as the facts presented fail to disclose “such elements of 
legal liability or equity” as would justify this office in submitting the 
claim for consideration of the Congress under authority of the act of 
April 10, 1928, supra, the request that such action be taken must be 
and is denied. 


(A-98989) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
INTERMITTENT, PART-TIME, AND INDEFINITE EMPLOYEES, AND 
EFFECT OF APPOINTMENT WORDING ON LEAVE RIGHTS 


The wording of an employee’s appointment is not necessarily determinative of 
his right to annual and sick leave under the acts of March 14, 1936. 49 Stat. 
1161 and 1162, respectively, and the applicable regulations issued there- 

under if his actual service differs from that indicated in the appointment 

16 Comp. Gen. 442. 
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An employee given an appointment for an indefinite period with compensation 
at per diem rates when actually employed—whether or not it is the adminis- 
trative policy not to consider these employees as “required to be available 
for duty for a period of not less than 1 month’”—is presumed to be available 
for duty whenever called, although performance each time called may not 
be compulsory, and such employee is an indefinite employee and entitled to 
annual and sick leave under the acts of March 14, 1936, 49 Stat. 1161 and 
1162, respectively, and the leave regulations effective January 1, 1938, when 
a sufficient continuous period of service has been rendered, and a statement 
in the appointment that the appointee is not required to be available for 
duty at any time would not remove him from the class of indefinite em- 
ployees, but if the appointment is limited to a definite period of less than 
6 months the employee is a temporary employee, and as such entitled to 
annual and sick leave when a sufficient period of service has been rendered. 
See 17 Comp. Gen. 1017; 18 id. 400. 

Employees appointed for service limited to definite portions of each day, week, 
or month, who perform service in accordance with such appointments, are 
to be considered part-time employees under the annual and sick leave regu- 
lations effective January 1, 1938, and not entitled to leave under the annual 
and sick leave acts of March 14, 1936, 49 Stat. 1161 and 1162, respectively. 

Intermittent employees within the meaning of the annual and sick leave regula- 
tions effective January 1, 1938, are those rendering services under repeated 
appointments or employments for short periods none of which extends for a 
full calendar month, but should the services under such intermittent appoint- 
ments cover a continuous period of 1 month the employee would become 
entitled to leave as a temporary employee. 


Acting Comptroller General Elliott to the Administrator, Federal Housing Ad- 
ministration, November 17, 1938: 


Your letter of October 26, 1938, is as follows: 


Numerous questions have arisen in this Administration with reference to the 
definition of “indefinite employees” as contained in Executive Orders Nos. 7845 
and 7846 prescribing annual and sick leave regulations, respectively. Subsection 
1 (e) of the annual leave regulations is as follows: 

“(e) ‘Indefinite employees’ are those appointed for the ‘duration of the job’ 
and those who, although paid only when actually employed, are continuously 
employed or required to be available for duty for a period of not less than one 
month, as distinguished from part-time or intermittent employees.” 

Subsection 1 (e) of the sick leave regulations is to the same effect. 

This office has on its pay rolls a substantial number of employees who are 
appointed for an indefinite period of time at so much per diem “when actually 
employed.” These employees, for the most part,-are engaged in appraisal work 
in the field offices. During a given work day the same employee may be as- 
signed one or more cases, involving one or more appraisals of separate and 
distinct properties having no relation to each other. While no reference is made 
in the appointment as to whether or not they are required to be available for 
duty at all times, it is the administrative practice in the field offices to consider 
such employees as not being required to hold themselves in readiness for service. 
For example, a field office may have as many as ten such employees and if that 
particular office calls on one certain person for work that day and such person 
is not available, he may call on others designated to do this work until he 
obtains someone who is available for duty. The fact that such an employee 
may not be available on a particular day is considered no cause for not using 
his services on another occasion. It should also be pointed out that a number 
of these employees do actually render service for continuous periods of 30 days. 

In the light of the above definition of “indefinite employees” your decision on 
the following questions is respectfully requested : 

(1) Where an employee is given an appointment which states that it is for 
an indefinite period at so much per diem “when actually employed” but contains 
no requirement that the employee is required to be available for duty for a 
period of not less than one month or for any period, is he an “indefinite em- 
ployee” within the meaning of the leave regulations, and entitled to annual 
leave as provided in section 5 of the annual leave regulations, in section 8 of the 
sick-leave regulations, or is he a “part-time” or “intermittent” employee and 
not entitled to any leave privileges? 















DECISIONS OF THE COMPTROLLER GENERAL 459 


(2) Assuming the same set of facts as in question (1), can it be said that 
such an employee is not an “indefinite employee” where it is the administrative 
policy not to consider these employees as “required to be available for duty for 
a period of not less than one month” even though such employee may work 
continuously for one month or more? 

(3) If the answer to question (1) is that a person employed for an indefinite 
period at so much per diem “when actually employed” is entitled to leave, would 
a definite statement in the appointment to the effect that the appointee is not 
required to be available for duty at any time be sufficient to take him out of the 
classification of an “indefinite employee” even though he may render service for 
continuous periods of one month or more? 

(4) Where an employee is given an appointment for any definite period of 
less than six months to be paid at so much per diem only “when actually 
employed,” is he (a) an indefinite employee and entitled to leave, or (bd) a 
temporary employee and likewise entitled to leave, or (c) an employee not 
entitled to any leave privileges under the new annual- and sick-leave regulations 
for the reason that he cannot be classified either as indefinite because appointed 
for a definite period of time, even though paid “when actually employed,” or as 
temporary because paid only “when actually employed.” 

In your decision A-95110 dated May 27, 1988 (17 Comp. Gen. 1017) in speaking 
of the interpretation of the term “indefinite employee” you said in part as 
follows: 

“The apparent purpose of the definition of indefinite employees was primarily 
to distinguish between employees who are required to be available for duty 
during the period of their indefinite appointments although paid ‘only when 
actually employed,’ and part-time or intermittent employees who are not required 
to be available for duty except during the time they actually work.” 

Following this statement is a quotation from your decision appearing in 16 
Comp. Gen. 678 at page 680, in which it is indicated that an employee to be 
classified as “indefinite” must be appointed on a full-time basis for an indefinite 
period. This office is in doubt as to the application of this definition to the 
class of employees discussed in this letter. 

As urgent requests are being received every day from field offices for a 
clarification of these matters, it is requested that your reply be expedited. 


The wording of an employee’s appointment does not necessarily 
determine his right to sick and annual leave if his actual service 
differs from that indicated in the appointment, 16 Comp. Gen. 442, 
except to the extent that an appointment properly worded as a per- 
manent appointment will entitle the employee to leave at the rate 
of 2144 days per month, exclusive of Sundays and holidays, while a 
temporary appointment entitles him to leave at the rate of 214 days 
per month, not excluding Sundays and holidays. 

When an employee is given an appointment for an indefinite period 
with compensation at per diem rates when actually employed, it is 
to be presumed that he will be available for duty whenever called 
although performance each time called may not be compulsory. 
Such an appointment entitles the employee to annual leave at the 
rate of 244 days per month if and when the period of service ren- 
dered is sufficient in accordance with 17 Comp. Gen. 1017. If the 
appointment is limited to a definite period of less than 6 months, with 
compensation on a per diem basis when actually employed, the 
employee is entitled to leave at the rate of 214 days’ leave for each 
month of continuous service, also in accordance with 17 Comp. Gen. 
1017. See also in this connection decision of October 31, 1938, 
A-98734, 18 Comp. Gen. 400. 
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Appointments for service limited to definite portions of each day, 
week, or month, followed by service in accordance with such ap- 
pointments, are to be considered part-time employees entitled to no 
leave. Intermittent employments consist of services under repeated 
appointments or employments for short periods none of which extend 
for a full calendar month. Should service under such an appoint- 
ment cover a continuous period of 1 month, the employee would 
become entitled to leave as a temporary employee. 

Answering your questions specifically, the employee in questions 
(1) and (2) would be considered an indefinite employee and as such 
entitled to leave when a sufficient continuous period of service has 
been rendered. Question (3) is answered in the negative. The em- 
ployee in question (4) would be considered a temporary employee and 
as such entitled to leave when he should have rendered a sufficient 
period of continuous service. 


(A-99113) 


TRAVELING EXPENSES—INCIDENTAL MISCELLANEOUS TRAVEL OF 
OFFICERS AND EMPLOYEES DETAILED TO FOREIGN GOVERN- 
MENTS—PAYMENT FROM DETAILING DEPARTMENT APPROPRIA- 
TION OR BY FOREIGN GOVERNMENT CONCERNED 


Traveling expenses lawfully incurred by an officer or employee of the United 
States detailed to a foreign government under authority of the act of May 25, 
1938, 52 Stat. 442, as incident to the detail and in addition to the travel 
between his official station and his foreign headquarters, are not for payment 
by the foreign government to the detailed employee in view of the constitu- 
tional and legislative prohibitions—article 1, section 9, Constitution of the 
United States, and act of March 3, 1917, 39 Stat. 1106—against acceptance 
by employees of any present, emolument, or salary from any foreign govern- 
ment or other source except as provided therein, nor for charging against 
the foreign government involved, unless that government wishes to reimburse 
the United States, but are for payment from the appropriations of the 
department from which detailed, and the necessity for the miscellaneous 
travel incident to such details is a matter for the determination of the 
department from which the employee is detailed. 2 Comp. Gen. 684; id. 775. 


Acting Comptroller General Elliott to the Secretary of Agriculture, Novem- 
ber 17, 1938: 


Your letter of November 3, 1938, is as follows: 


Pursuant to the terms of Public, No. 545, 75th Congress (52 Stat. 442)—an 
act authorizing the temporary detail of United States employees, possessing 
special qualifications, to governments of American Republics and the Philip- 
pines, and for other purposes—the President approved the detail of the Director 
of the Puerto Rico Agricultural Experiment Station of this Department to serve 
as agricultural advisor to the Haitian Government. The Director entered upon 
his duties in Haiti on August 23, 1938. His immediate assignment was to act 
in an advisory capacity in connection with the formulation of a program of 
productive public works, undertaken for the Haitian Government pursuant to 
the terms of a contract by the J. G. White Engineering Company, and financed 
by the Export-Import Bank of Washington. In connection with this assignment 
the Director states that it is necessary for him to have personal discussions upon 
the problems involved with officials of the Department of State in Washington, 
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with officers of the engineering company in New York, and with Washington 
officials of the Export-Import Bank. Accordingly, he has requested authority to 
travel from Haiti to Washington, D. C., and New York, and return, for the 
purpose of conducting such discussions. 

In connection with this proposed travel, certain questions have arisen as to 
the proper construction of the act involved, and the correct methods of procedure 
to follow in paying the Director’s traveling expenses. 

The act provides: 

“That while so detailed, such person shall be considered for the purpose of 
preserving his rights and privileges as such, an officer or employee of the Gov- 
ernment of the United States and of the department or agency from which 
detailed and shall continue to receive therefrom compensation, and he shall 
receive additional compensation from the department or agency from which 
detailed not to exceed 50 per centum of the compensation he was receiving as 
an officer or employee of the United States at the time of detail, and shall 
receive from the United States reimbursement for travel expenses to and from 
the place of detail and monthly allowances determined by the President to be 
adequate for quarters and subsistence during the period of such detail. ‘The 
additional compensation, travel expenses, and other allowances authorized by 
this Act to be paid to any such officer or employee shall be paid from any appro- 
priations available for the payment of compensation and travel expenses of the 
officers and employees of the department or agency from which he is detailed: 
Provided, however, That if any of the governments to which details are author- 
ized by this Act shall express the desire to reimburse this Government in whole 
or in part for the expenses of such details, the President is authorized, when he 
deems it in the public interest, to accept such reimbursement.” 

The foregoing language of the act raises certain questions as to how traveling 
expenses incurred during the period of an assignment for carrying out the 
objectives of a detail are to be paid. Specifically, in the case of the Director's 
proposed itinerary, it is desired that you advise this Department whether his 
traveling expenses must be paid from the appropriations of this Department. 
Under the terms of the act, it is apparent that traveling expenses to and from 
the place of detail are to be paid by the Federal department or agency from 
which the detail is made, but it is not so apparent that the payment by the 
Department of expenses involving travel from the place of detail to other places 
is justified, even though the necessity for going to such other places arises in 
connection with oflicial assignments of the person detailed. 

The act also provides for reimbursement to the United States Government in 
whole or in part for the expenses of such details, by any of the governments to 
which details are authorized. But it is not clear whether this language pre- 
vents the governments to which details are authorized from paying the trans- 
portation expenses of the detailed officer or employee directly, under such cir- 
cumstances as are set forth herein, instead of by way of reimbursement to the 
Government of the United States, or prevents by implication officers and em- 
ployees upon such detail from accepting such direct assistance. 

The legislative history of the act indicates that it was enacted in compliance 
with article I, section 9, of the Constitution of the United States, which provides 
in pertinent part as follows: 

“No title of nobility shall be granted by the United States: And no person 
holding any office of profit or trust under them, shail, without the cousent of 
the Congress, accept of any present, emolument, office, or title, of any kind 
whatever, from any king, prince, or foreign State.” 

It would appear that, in the absence of specific “consent of the Congress” for 
the officers and employees concerned to accept “any present” or “emolument” 
from foreign governments, the acceptance of traveling expenses directly paid 
would be open to question, 

Inasmuch as allowances for quarters and subsistence during the period of 
detail are specifically provided for in the act, we assume that even if the Haitian 
Government paid the transportation charges directly, the per diem expenses 
would necessarily have to be paid by this Department. 

In view of the foregoing, the questions concerning which we desire advice 
may be expressed in general terms as follows: 

1. When an officer or employee is detailed to a foreign government in accord- 
ance with the terms of 52 Stat. 442, the expenses of his travel between his 
official station and his headquarters in the foreign country being paid by the 
United States, should the expenses of miscellaneous travel in connection with 
the detail also be paid from the appropriations of the detailing department? 
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2. May travel expenses incident to the detail, other than those incurred in 
going to and from the place of detail, be paid by the foreign government directly, 
and not by way of reimbursement to the Government of the United States? If 
this is permissible, what is the proper procedure to be followed, assuming that 
the per diem expenses involved are payable by the Department? 

8. In the event that you decide with reference to question 1 that the addi- 
tional compensation given the detailed officer or employee under the terms of the 
act was intended to offset travel expenses incident to his detail, other than 
expenses in going to and returning from the place of detail, would such a con- 
struction prevent acceptance by the officer or employee concerned of transpor- 
tation expenses from the foreign government (@) incident to necessary travel 
within the territorial confines of the foreign government, or (b) expenses inci- 
dent to special travel such as is the subject of this submission? 

Inasmuch as the Office of Experiment Stations of this Department is delaying 
a decision on the Director’s proposed travel to the United States, pending 
receipt of your advice, it will be appreciated if this matter is expedited. 

In addition to the provision quoted from the Constitution of the 
United States there is also for consideration the provision of the 
act of March 3, 1917, 39 Stat. 1106, as follows: 

* * * That on and after July first, nineteen hundred and nineteen, no 
Government official or employee shall receive any salary in connection with his 
services aS such an official or employee from any source other than the Gov- 
ernment of the United States, except as may be contributed out of the treasury 
of any State, county, or municipality, and no person, association, or corporation 
shall make any contribution to, or in any way supplement the salary of, any 


Government official or employee for the services performed by him for the 
Government of the United States. 


The act of May 25, 1938, 52 Stat. 442, in authorizing both addi- 
tional salary and allowances for quarters and subsistence as well as 
traveling expenses evidences an intention that the person so detailed 
shall be fully compensated or reimbursed for his expenses by the 
department from which detailed, and that the expenses shall not 
constitute a charge against the Government to which detailed unless 
that Government wishes to reimburse the United States in which case 
the payment is to be made to the United States and not to the indi- 
vidual. It must be held, therefore, that any traveling expenses 
lawfully incurred by the detailed employee incident to the detail 
are for payment from the appropriations of the department from 
which detailed. 2 Comp. Gen. 634; éd. 775. 

The necessity for the personal conferences in the different parts 
of the United States by the employee detailed to Haiti is not entirely 
clear from the present submission. That, however, is a matter pri- 
marily for consideration by the department from which the employee 
is detailed as the act specifically provides that he is to be considered 
an employee of that department during the detail. If it be admin- 
istratively determined that such travel is necessary for the proper 
performance of the duties contemplated by the detail, the expenses 
of such travel are chargeable to applicable appropriations of your 
department. 

In this connection it should be stated that in no event should the 
country to which the employee is detailed make any payments di- 
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rectly to the detailed employee. Reimbursements, if any, are to 
be to the department involved and should be deposited and covered 
into the United States Treasury as miscellaneous receipts. See deci- 
sion of October 24, 1938, A-98632, 18 Comp. Gen. 375. 


(A-98727) 


APPROPRIATIONS—AVAILABILITY—CONSTRUCTION OF DAM PARTLY 
ON FOREIGN SOIL 


No objection to the use of appropriated funds otherwise properly available for 
the construction of a dam necessary for authorized Forest Service purposes 
merely because a portion of the dam may be on Canadian soil, ownership 
of which is in the Crown and may not be acquired by the United States, 
provided appropriate consent be first obtained from the Canadian govern- 
ment, but, if the Canadian land involved were privately owned, there should 
first be obtained from the owner a right in perpetuity for its construction 
and maintenance, as well as the consent thereto of the Canadian govern- 
ment. 6 Comp. Dec. 877, distinguished. 


Acting Comptroller General Elliott to the Secretary of Agriculture, Novem- 
ber 19, 1938: 


There has been received your letter of October 20, 1938, as follows: 


There is under consideration at the present time a project involving expendi- 
ture of several thousand dollars for a dam needed for a portage which would 
require some construction on Canadian soil. The small lake to be dammed lies 
on the boundary between the United States and Canada, the portage benefited 
being within the United States. It is not possible, however, to construct the 
dam wholly on land within the United States. It is assumed that consent to 
construct the dam can be obtained from the International Boundary Commission 
but no action toward obtaining such consent is contemplated until it is first 
determined that the Forest Service appropriation may be expended on a project 
located partly on land outside the boundaries of the United States. 

While Decision 6 Comp. Dec. 877 stated as the general policy of Congress that 
no public buildings should be erected on land not owned by the United States, 
it is not clear that this is intended to apply to improvements other than public 
buildings. Your decision is desired on the following: 

1. May the appropriation available for improvements in the Forest Service be 
expended for construction of a dam necessary for authorized Forest Service 
purposes where a portion of the dam lies in Canadian territory, ownership of 
which is in the Crown and may not be acquired by the United States, provided 
consent to construct such dam is obtained through the International Boundary 
Commission? 

2. May such an improvement (other than a building) be placed partly on 
land in private ownership outside the boundaries of the United States, without 
obtaining a right in perpetuity? 


While, as stated in the decision reported in 6 Comp. Dee. 877, 
referred to in your letter, certain statutory provisions referred to 
in said decision, including sections 355 and 1136, Revised Statutes, 
indicate that it is the general policy of the Congress that no public 
building should be erected on land not owned by the United States, 
the present submission does not involve a question of the erection 
of a public building—a dam being obviously not a public building— 
and in that respect differs from the cited case. It may be stated, 
however, as a general proposition, that in the absence of express 
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statutory provision there is no authority to use appropriated funds 
for the construction or erection of improvements on property not 
owned by the Government. 

It appears from your letter that the portage benefited would 
be within the United States but that it is not possible to construct 
the dam wholly on land within the United States, and it is understood 
therefrom that the greater part of the dam is to be within the United 
States. The construction of a part of the dam on Canadian soil would 
appear from the facts as set forth in your letter to be a necessary 
incident to the construction and use of the portage within the United 
States. Under these circumstances, this office will not be required 
to object to the use of an appropriation otherwise properly available 
for the project merely because the dam may be partly on Canadian 
soil, provided, of course, that appropriate consent therefor be first 
obtained from the Canadian Government. 

With respect to your second question, you are advised that if that 
part of the proposed dam which may be located on Canadian soil 
should be placed on privately owned property there should first be 
obtained from the owner thereof a right in perpetuity for its con- 
struction and maintenance, as well as the consent thereto of the 
Canadian Government. 

Your questions are answered accordingly. 


(A-98559) 


TRAVELING EXPENSES—STENOGRAPHIC SERVICE DETAILS VERSUS 
APPOINTMENTS FOR SERVICES OF AN ITINERANT NATURE 


Decision of June 23, 1938, 17 Comp. Gen. 1102, holding that appropriations for 
traveling expenses are not available for fhe establishment of itinerant 
forces of typists and stenograpers who would be almost continuously in a 
travel status, was not intended for application to a situation such as the 
detailing of clerks of the Immigration and Naturalization Service away 
from their designated posts of duty to other points where, because of the 
seasonal character of the work, the great number of ports of entry and 
substations involved, and the absence of regular staff employees on annual 
und sick leave, no stenographic or clerical personnel, or an insufficient 
number of such personnel are available for the prosecution of the work 
involved. 


Acting Comptroller General Elliott to the Secretary of Labor, November 22, 
1938: 


Your letter of October 13, 1938, is as follows: 


There is transmitted herewith for reconsideration a claim in favor of Guy G. 
Shelton, clerk, employed in the Immigration and Naturalization Service, witb 
official station at Nogales, Arizona. This action is taken in the interests of the 
Government, althongh the voucher represents a claim for reimbursement on the 
part of the employee for traveling expenses, including per diem, incurred in 
connection with his temporary detail to El Paso, Tex., from his official station, 
Nogales, Arizona, commencing July 29, 1938. 

You will note from the preaudit difference statement attached to the voucher 
that it was returned to this Department without certification “as appropriations 
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for traveling expenses payable in accordance with the Subsistence Expense Act 
of 1926, as amended, and the Standardized Government Travel Regulations, are 
not available for traveling expenses of typists and stenographers other than 
those accompanying officers or employees, or field parties, in a travel status.” In 
support of its action, the Audit Division of the General Acounting Office cites 
your decision of June 23, 1988 (17 C. G. 1102). 

It has been the practice for many years in the Immigration and Naturalization 
Service to detail clerks away from their designated posts of duty to other points 
where the services of a stenographer or clerk were not available, for the purpose 
of taking testimony at hearings under warrants of arrests and deportation issued 
by the Secretary of Labor, or depositions in connection with applications for 
naturalization, re-entry permits, and other immigration and naturalization 
documents. There are 250 ports of entry and substations in the Immigration 
and Naturalization Service, and the limits of the salary appropriation do not 
permit of the assignment of one or more permanent clerks to each such port or 
substation. Even at the larger substations and ports of entry it is not possible 
to regularly keep the work current when members of the staff are absent on 
annual or sick leave. At many points the work is seasonal in character, and 
in the interests of economy, clerks are detailed from their official stations to 
other ports to assist in disposing of this seasonal work. 

In connection with the appropriations for the fiscal year 1938 the Congress 
made a separate appropriation for traveling expenses of employees of the 
Department of Labor, which provided for all traveling expenses except traveling 
expenses incident to the deportation and removal of aliens, and persons subject 
to the Chinese exclusion laws. 

In the opinion of the Department, however, there was no intention on the 
part of Congress to change the long established practice in the Immigration and 
Naturalization Service of authorizing the reimbursement of travel expenses, 
including per diem, of clerks and other employees detailed away from their 
official stations under proper authority, because travel funds for personnel were 
appropriated under a different appropriation title, i. e., “Traveling Expenses, 
Department of Labor.” In this connection, attention is invited to the report of 
the House Subcommittee on appropriations dated March 19, 1987 (No. 433, 
75th Cong., 1st sess.), page 3, in which the matter was discussed in detail. 

If the decision above referred to is held to be applicable to the Immigration 
and Naturalization Service because of the adoption of a new appropriation policy 
with respect to traveling expenses of employees, it will seriously handicap the 
work of the Service. 

An early reply hereto will be greatly appreciated, as instructions have been 
issued to withhold the submission of travel vouchers to your office where they 
involve expenses incurred under circumstances similar to those in the voucher 
of Clerk Shelton. 


The decision of June 23, 1938, 17 Comp. Gen. 1102, held that the 
appropriations for traveling expenses are not available for the estab- 
lishment of itinerant forces of typists and stenographers who would 
be almost continuously in a travel status. Said decision was not 
intended to have application to a situation such as is set forth in 
paragraph 3 of your letter. Accordingly, the voucher submitted with 
your letter will be certified for payment in due course, if otherwise 
correct. 


(A-99195) 


TAXES—FEDERAL—EXEMPTION CERTIFICATES—BIDDER’S FAILURE 
TO SHOW EXCLUSION OF TAX FROM BID PRICE 


Where bid form furnished prospective bidders included an “excise tax question- 
naire” on which the bidder was directed to state whether applicable excise 
taxes were included in or excluded from its bid price, and the bidder 
failed to show that the amount of the tax was excluded, there is no author- 
ity for the issuance of a tax exemption certificate, notwithstanding the 





466 DECISIONS OF THE COMPTROLLER GENERAL 


contractor’s subsequent notarized letter stating that the Government excise 
tax was excluded from its bid. 


Acting Comptroller General Elliott to the Secretary of the Interior, Novem- 
ber 22, 1938: 

Your letter of November 8, 1938, is as follows: 

Reference is made to contract I-1-ind-15621 and purchase order No. C—4444, 
based on invitation No. 4060 for one dump truck purchased from Mack Inter- 
national Motor Truck Corporation. 

The only bid received on invitation No. 4060 was from the Mack Interna- 
tional Motor Truck Corporation, which was accepted since the truck offered 
complies with the specifications and service requirements and was offered at 
a price comparable to other purchases made for similar trucks. This bid was 
forwarded on September 9, 1988, to the General Accounting Office, Audit Divi- 
sion, as part of the files on contract I-1-ind-15621, a copy of which contract is 
enclosed. 

The Mack International Motor Truck Corporation failed to fill in the Excise 
Tax Questionnaire, or to indicate in any way in its bid that the Federal excise 
tax was excluded; therefore, the purchasing office did not issue a tax exemp- 
tion certificate. Later, when the bidder’s representative, Mr. John A. White, 
made verbal request for a tax exemption certificate upon the representation the 
failure to fill in the Excise Tax Questionnaire was a clerical error, it was 
explained to him that the purchasing office, in compliance with your decision 
A-93921, cannot issue the requested certificate. 

In order to obtain relief from the Federal tax, the contractor has submitted 
the enclosed notarized letter, stating the Government excise tax was excluded 
from its bid. Information is requested whether or not the purchasing office 
may issue a certificate upon the representation made in contractor’s letter dated 
October 21, 1938. ® 

It has been held in decisions of this office that under the provisions 
of the Internal Revenue law as it stands, a bidder is free to submit 
prices either inclusive or exclusive of the excise tax, 15 Comp. Gen. 
588; that when a bid as submitted does not affirmatively assert the 
exclusion of excise taxes, it is presumed to include all elements of 
cost and profit including said excise tax, and no inquiry as to inclu- 
sion or exclusion of the tax is necessary, 16 Comp. Gen. 1021; that 
if, in any instance, a bid as submitted is in contemplation of refund, 
credit, or drawback of any description, the fact should appear 
affirmatively on the face of the bid, 16 Comp. Gen. 1021; id. 1054; 
and that where a bid price as submitted without affirmative showing 
that the tax is excluded is accepted, it constitutes a contract binding 
alike upon the contractor and the Government, and that no subse- 
quent statement of a contractor that the contract price actually was 
exclusive of the amount of the tax may be accepted to vary the con- 
tract price in any way; and that in such a case there is no authority 
for the issuance of a tax exemption certificate. The cited decisions 
are controlling in this case. Also, decision of June 1, 1938, 17 Comp. 
Gen. 1039, would appear to be directly in point. 

The bid form furnished prospective bidders in this instance in- 
cluded an “excise tax questionnaire” on which the bidder was directed 
to state whether applicable excise taxes were included in or excluded 


from its bid price. The bid of the Mack International Motor Truck 
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Corporation failed to show affirmatively that the amount of the tax 
was excluded. Therefore, it was presumed to be included in the bid 
price and no inquiry relative thereto by the contracting officer was 
required or authorized. The bid was accepted as submitted and con- 
stituted a contract at the price named, and no subsequent statement 
made by the contractor that the price did not include the excise tax 
can be heard in derogation of the contract. If the Mack Interna- 
tional Motor Truck Corporation negligently or “inadvertently,” as 
stated, failed to protect itself in the submission of its bid—failed to 
qualify to receive tax exemption certificates in accordance with appli- 
cable law and regulations—manifestly its failure was a unilateral 
mistake attributable solely to the negligence of the bidder, for which 
no relief may be granted after the award of a contract. Griffith v. 
United States, 22 Ct. Cls. 165; Ellicott Machine Company vy. United 
States, 44 Ct. Cls. 127. 

Upon the facts, there would appear to be no legal authority for 
issuance of an excise tax exemption certificate to the Mack Inter- 
national Motor Truck Corporation, and your submission is answered 
accordingly. 


(A-84247) 


LEAVES OF ABSENCE—ANNUAL—FOREIGN SERVICE ACCUMULATION 
LIMITATIONS 






Section 22, act February 23, 1931, 46 Stat. 1210, limiting the amount of annual 
leave which may be accumulated by Foreign Service officers and employees 
of the State Department to 120 days in 3 years or 180 days in 4 years, also 
operates as a limitation on the period over which the accumulation may 
occur, and the maximum amount of annual leave an officer may have in the 
current year is the unused leave for the periods as so limited plus current 
leave. 17 Comp. Gen. 697, affirmed, and leave act of civilian officers and 
employees of March 14, 1936, 49 Stat. 1161, and leave regulations for Panama 
Canal, 7 Comp. Gen. 83, distinguished. 


Acting Comptroller General Elliott to Secretary of State, November 23, 1938: 
Your letter of October 24, 1938, is as follows: 


The receipt is acknowledged of your letter of March 2, 1938 (A-84247), in 
reply to mine of January 12 with reference to the interpretation of that portion 
of section 22 of the act of February 23, 1931, dealing with computation of leave 
of absence for Foreign Service officers and employees. 

In practice, I believe that the application of your decision may result in con- 
siderable hardship in some cases. In examining our correspondence I find to my 
regret that all factors affecting the problem have not previously been set forth. 
I would therefore appreciate it if you yould re-examine the question in the light 
of the following considerations: 

The statutory provision that the Secretary of State “is authorized, in his 
discretion and subject to such regulations as may be issued by the President,” 
to grant not to exceed 60 days’ annual leave with pay to officers and employees 
of the Foreign Service is clearly intended to give the Secretary freedom from 
fixed and arbitrary legislative restrictions and obligations in granting leave to 
the officers and employees under his jurisdiction. It was not intended that an- 
nual leave of absence of 60 days which was not seasonably granted should be 
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forfeited. The exigencies of the Service were always to be the primary con- 
sideration of the Secretary of State in deciding whether to grant applications 
for leave. 

When the act of February 23, 1931, was being considered by the Congress, 
there were no printed hearings, and no committee report was published other 
than a brief conference report published as House Report no. 2702, 71st Con- 
gress, on February 17, 1931. This report mentions the cumulative leave feature 
of section 22 of the act but contains no discussion thereof and gives no clue as to 
what were the specific objectives of the Committee. The intention of the Con- 
gress, then, in passing this act cannot now be determined from internal evidence, 
but it must, I think, be assumed that in authorizing a maximum of 60 days’ 
annual leave the Congress expected that officers would, normally, be permitted to 
avail themselves of it, or at least a substantial part of it. 

Pursuant to the provisions of the act of February 23, 1931, the President 
issued Executive Order no. 5642 of June 8, 1931, which provides in part as 
follows: 

“467. Conditions under which leaves of absence are granted.—Leave of 
absence is granted, within statutory limitations, at the discretion of the Presi- 
dent, acting through the Secretary of State. Leaves of absence are of three 
kinds: simple leave, leave with permission to visit the United States, and sick 
leave. A consular officer must receive express permission to return to the 
United States, in order that he may be entitled to the benefit of the statutory 
allowance of salary in transit. 

“(a) Simple leave and home leave.—The Secretary of State is authorized 
to grant to any officer or employee of the Foreign Service who is an American 
citizen, in accordance with law and subject to such rules as may be established 
in the interests of and with due regard for the exigencies of the service, not to 
exceed 60 days annual leave of absence with pay. If such officer or employee 
returns to the United States, the leave of absence granted shall be exclusive of 
the time actually and necessarily occupied in going to his residence or destina- 
tion in the United States and in returning to his post by the most direct route, 
and such time as may be necessarily occupied in awaiting sailing. Any portion 
of 60 days annual leave not granted or availed of in any one year may be 
cumulative, not to exceed, exclusive of time in transit and awaiting sailing, 
120 days in three years or 180 days in four years. (Act of Feb. 23, 1931, 
eet, Zz.) * * 8 

“468. Leave of absence discretionary with President.—The statutes limit the 
period of a consular officer’s or employee’s absence from his post, but do not 
require that he be given leave of absence each year. (Act of Feb. 23, 1931, 
sec. 22. The President, acting through the Department of State, will deter- 
mine in each case whether an officer or employee may be absent.” 

Exercising the discretion granted in the act, and under the further authority 
granted by the President in Executive Order no. 5642 of June 8, 1931, the 
Secretary of State on June 15, 1931, prescribed certain changes in the Instruc- 
ticnus to Diplomatie Officers and in the Consular Regulations, among them the 
following (sec. 467, note 10, Consular Regulations) : 

“Notre 10. Cumulative leave.—Section 22 of the act of February 23, 1931, 
and particularly that part of the section authorizing any portion of the annual 
leave not granted or availed of in any one year to become cumulative, enables 
the Secretary of State in his discretion and subject to such regulations as may 
be issued by the President, to grant to every officer and American employee 
adequate leaves of absence. However, until sufficient personnel in the Foreign 
Service is available to make it practicable for the Department to grant the 
maximum amount of leave authorized by the statute, it will probably be im- 
practicable to grant such maximum leave to officers and American employees 
except in cases of unhealthful conditions prevailing at their posts; their illness 
or that of their immediate families; or other extraordinary circumstances. 
Therefore, application for cumulative leave (in excess of 60 days) should not 
be made unless the accumulation requested covers a period of three or four 
calendar years.” 

The conditions as to lack of personnel which existed on June 15, 1931, as set 
forth above still exist and the foregoing instruction is still in effect. I believe 
that in interpreting the act and regulations issued thereunder you may take 
notice of the unsettled state of international relations existing before the act 
was enacted and becoming more serious as time has passed. Due to warlike 
conditions and unforeseen emergencies it has not seemed advisable or in the 
interest of the Government to grant leave of absence to some of these persons, 
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whose services are indispensable in handling delicate negotiations and special 
problems. As provided elsewhere in the Instructions to Diplomatic Officers 
and Consular Regulations, simple or local leave of absence is generally re- 
stricted to 30 days in any one year; and leave of absence with permission to 
visit the United States is usually restricted to 60 days. (See sec. 467, Con- 
sular Regulations, notes 2 and 10.) Thus by authorized administrative action 
the Secretary of State has, in the interest of the Government, prevented For- 
eign Service officers and American employees from availing themselves of the 
full amount of leave which the Congress intended that they might have when 
the act of February 23, 1981, was passed. The unused portion of such leave 
has, however, in accordance with the law, been recorded in each individual 
case, accumulated to the credit of the officer or employee concerned, to be avail- 
able to kim at such time as the Secretary of State, exercising the discretion 
granted him in the law, may deem it in the public interest to authorize. Your 
decision as expressed in your letter of March 2, 1938, will operate to deprive 
the great majority of Foreign Service officers and American employees of por- 
tions of their legal leave of absence. To avoid compelling them thus to forfeit 
an earned right to leave of absence withheld from them at the time of acerual 
by administrative action for the good of the Service, it would be necessary to 
grant all accumulated leave every third or fourth year which emphatically 
would not, because of world conditions and the shortage of sufficient personnel, 
at this time be in the public interest. 

Your letter of March 18, 1937 (A-84247), 16 Comp. Gen. 874, holds in effect 
that when leave of absence is granted to an officer in any given year it may be 
charged to accumulated unused leave from prior years, then standing to his 
credit, the statutory leave of 60 days for the current year becoming unused 
leave for cumulative purposes in subsequent years. This interpretation is indeed 
helpful and a partial solution of the problem herein discussed, but it is apparent 
that it will not do full justice to all cases; for under the terms of your letter 
of March 2, 1938, leave accumulated from five or more years prior to the year 
in which leave is granted could not be used, but would irretrievably be lost. 

It is difficult to believe the provision that unused statutory leave might be 
cumulative “not to exceed * * * 120 days in three years or 180 days in 
four years” was intended by the Congress to operate to deprive officers and 
employees of any leave of absence with pay authorized and earned at the rate 
of 60 days per annum. Members and Committees of the Congress have on more 
than one occasion expressed the view that it is in the interest of the United 
States that Foreign Service officers return to this country at regular intervals 
to maintain and renew contacts with the country they represent abroad; so much 
so that in recent years the Congress has made appropriations to permit the 
Secretary of State to pay traveling expenses of officers coming home on leave 
(e. g., Department of State Appropriation Act, 1939, Public, No. 495, Seventy- 
fifth Congress, approved April 27, 1938, wherein the following language is found: 
“Transportation, Foreign Service: To pay the traveling expenses * * * of 
Diplomatic, Consular, and Foreign Service officers * * * inelnding not to 
exceed $110,000 for expenses incurred in connection with leaves of absence 
* * *” ) 

The restriction on accumulation of leave of 120 days in three years or 180 
days in four years is not phrased as a statute of limitations resulting in for- 
feiture of ler ve not authorized by the Secretary of State, but is for the purpose 
of indicating the maximum length of absence from their official post which may 
be authorized in three or four years, respectively. If forfeiture under a statute 
of limitations were intended it would have been plainly so stated in the act and 
only one period of limitation, namely, 120 days in three years, would have been 
stated. The interpretation given the act by this Department to the effect that 
this statute did not contemplate forfeiture of cumulative leave is entitled to 
great weight in the construction to be given to its language. In this connection 
reference is made to the following extracts: 

“It is a settled rule that the practical interpretation of an ambiguous or doubt- 
ful statute that has been acted upon by officials charged with its administration 
will not be disturbed except for weighty reasons” (Brewster v. Gage, 280 U. 8S. 
827, p. 336). 

“Where the act uses ambiguous terms or is of doubtful construction a clarify- 
ing regulation or one indicating the method of its application to specific cases 
not only is permissible but is to be given great weight by the courts. And the 
same principle governs where the statute merely expresses a general rule and 
invests the Secretary of the Treasury with authority to promulgate regulations 
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appropriate to its enforcement” (Koshland vy. Helvering, 298 U. S. 441, p. 446). 

“* * * settled administrative construction is entitled to great weight and 
should not be overturned except for cogent reasons” (U. S. v. Chicago North 
Shore R. Co., 288 U. 8. 1, p. 138). 

“* * * administrative practice does not avail to overcome a statute so plain 
in its commands as to leave nothing for construction * * * administrative 
practice * * * will not be overturned except for very cogent reasons if the 
scope of the command is indefinite and doubtful” (288 U. 8. 294, p. 315). 

I feel so strongly that your previous decision in this matter will work injustice 
and create difficulties by providing grounds for pressure for exceptions to the 
administrative regulations adopted in the public interest, that I would appre- 
ciate your thoughtful reconsideration of this matter in the light of the foregoing 
explanation. I may add that very few officers or employees of the Foreign 
Service have been granted all the cumulative leave earned by them. Nor is it 
the Department’s intention to liberalize its present regulations or policy unless 
and until the demands on the field service are very much less than they are 
today due to threats of war and until more personnel is available. But to do 
substantial justice to the personnel and to be in a position to meet conditions as 
they arise and take care of extraordinary situations, a maximum of flexibility 
under the law and regulations is greatly to be desired. 

I realize that in order for you to approve the interpretation placed on the 
statute in question by this Department, it must be based upon legal principles, 
and that inequities resulting from a different interpretation do not justify a 
construction contrary to the language of the statute. In this case, however, 
I believe the statute is clearly open to the interpretation urged by this Depart- 
ment and that a narrow construction of the statute would have the effect of 
penalizing those members of the Foreign Service who have demonstrated special 
abilities to deal with important international developments. The very fact that 
the Department reposes especial confidence in such officers not infrequently 
results in their being compelled to remain abroad for long periods on account 
of exigencies which make it impossible for the Department to grant them the 
leaves of absence contemplated by law. By regarding their earned cumulative 
leave, which the Department has been unable to grant them, as forfeited, they 
would find themselves discriminated against in favor of others who could more 
readily be spared from their posts of duty. I trust you will agree that an 
interpretation of the statute requiring such forfeitures cannot have been the 
intent of Congress. 

By Executive Order No. 7927, June 14, 1938, the Instructions to Diplomatic 
Officers and the Consular Regulations were combined to form the Foreign Service 
Regulations of the United States. To avoid confusion, since reference has been 
made in previous correspondence to the diplomatic and consular regulations, 
= citations in this letter are to those regulations before the combination was 
effected. 


The statute in question—section 22 of the act of February 23, 1931, 
46 Stat. 1210—provides: 


The Secretary of State is authorized, in his discretion and subject to such 
regulations as may be issued by the President, to grant to any officer or employee 
of the Foreign Service not to exceed sixty days annual leave of absence with 
pay. If such officer or employee returns to the United States, the leave of 
absence granted under the provisions of this section shall be exclusive of the 
time actually and necessarily occupied in going to and from the United States, 
and such time as may be necessarily occupied in awaiting sailing. Any portion 
of sixty days annual leave not granted or availed of in any one year may be 
cumulative, not to exceed, exclusive of time in transit and awaiting sailing, one 
hundred and twenty days in three years or one hundred and eighty days in 
four years: Provided further, That employees, not American citizens, may be 
granted not to exceed thirty days leave of absence with pay in any one year. 


Unlike the annual leave act of March 14, 1936, 49 Stat. 1161, the 
leave for granting under the above-quoted statute is not a matter 
of right but one of discretion only. Therefore, there appears no 
proper basis for any argument respecting any forfeiture of alleged 
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earned rights to leave with respect to the operation of the 1931 leave 
statute; under said statute and applicable regulations the granting of 
leave being within the discretion of the Secretary of State, a fact 
which your letter admits. 

I have given the statute further consideration in the light of the 
argument presented in your letter, swpra, but I am unable to construe 
the statute to hold that the limitations therein stated apply only to 
the maximum leave which may be taken within the stated periods. 
To so hold would require reading into the statute words which are not 
there. Irrespective of what may have been in the mind of the legis- 
lators in the enactment of the 1931 statute in question, I think the 
language of the statute is clear and does not admit of construction. 
The rule respecting the construction of a statute by the administrative 
officers of the Government as stated in your letter is well known, but 
that rule is for application only where the particular statute is am- 
biguous and, therefore, susceptible of more than one interpretation. 

The limitations of 120 and 180 days specified in the statute are 
not addressed to the maximum leave which may be taken in any one 
calendar year, or three, or four years (compare Panama Canal leave 
regulations—7 Comp. Gen. 83), but on the contrary are clearly ad- 
dressed to the leave which may be accumulated during the respec- 
tive periods, i. e., to “Any portion of 60 days annual leave not granted 
or availed of in any 1 year,” the statute clearly stating that such 
unused leave “may be cumulative, not to exceed * * * 120 days 
in 8 years; or 180 days in 4 years.” Note 10 to section 467, Consular 
Regulations, quoted in your letter, appears to apply this same con- 
struction of the statute in question. 

Upon the basis of the foregoing I am constrained to hold that the 
decision of March 2, 1938, 17 Comp. Gen. 697, correctly applied the 
law to the facts there presented. Accordingly, said decision must be 
and is hereby affirmed. 


(A-96853) 


CONTRACTS—EXCHANGES—USED FOR NEW MARINE ENGINE CON- 
DENSER TUBES—DISPOSITION OF TRADE-IN VALUE 


The proviso to the appropriation for the Signal Service of the Army in the Army 
Appropriation Act for the fiscal year 1918, 40 Stat. 43, “That hereafter motor- 
propelled vehicles, aeroplanes, engines, and parts thereof may be exchanged 
in part payment for new equipment of the same or similar character, * * *” 
being for construction on the basis of the well-established rule that single 
words must be taken with the context and general scope and object of the 
provision in order to ascertain the legislative intention, the engines and 
parts contemplated by the act have reference to such as used in motor- 
propelled vehicles and aeroplanes and not parts of marine engines on Army 
transports, and the trade-in value of replaced condenser tubes of such marine 
engines is for covering in as miscellaneous receipts in the absence of statutory 
authority otherwise. 


161412—39——32 
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Acting Comptroller General Elliott to the Secretary of War, November 23, 
1938: 


The Chief of Finance by sixth endorsement of December 22, 1937, 
file FAR-83 574/246608 (U. S. A. T. Republic), requested that the 
amount of $2,600, representing trade-in allowance for the old main 
condenser tubes removed from the transport Republic, deposited on 
certificate of deposit No. 5—M. R., November 30, 1937, by Lt. Col. M. T. 
Legg, Finance Department, as miscellaneous receipts, “Sale of Equip- 
ment,” be transferred therefrom-and credited to “Army Transporta- 
tion, 1937.” 

It appears from correspendence transmitted by the Chief of Finance 
that a change order was issued in the amount of $15,019 to cover the 
cost of retubing the main condensers of the transport Republic, 
amounting to $17,619 less trade-in allowance of $2,600 for the old 
tubes, but that in making settiement of the account the local finance 
officer credited the allowance for the old tubes to miscellaneous receipts 
leaving a charge of $17,619 against Procurement Authority QM 1311 
P 15-1291 A 0525-8. The reasons for the adjustment now requested 
are stated in first endorsement, office of the Quartermaster General, 
dated November 24, 1937, as follows: 
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1. It is the opinion of this office that the trade-in allowance of $2,600.00 for 
the old main condenser tubes removed from the transport Republic should be 
credited to the procurement authority under which the retubing work was per- 
formed, as provided for in the specifications and contract, and authorized under 
existing law. These tubes are considered a part of the main engine, the con- 
denser being built into the engine cylinder supports, and as such it is believed that 
they may be exchanged in part payment for new equipment of the same character 
used for the same purpose under the provisions of the act of May 12, 1917 (40 
Stat. 48; U. 8S. C. 10: 1272; secs. 2044, 2077, M. L. 1929), providing for such 
exchange of engines and parts thereof. 

2. Bids were obtained for the sale of these tubes, independent of the trade-in 
allowance offered by contractors bidding on the condenser repairs, and the trade-in 
allowance offered by the successful bidder was much in excess of the amount that 
could be obtained if the old tubes were sold separately. 

3. It is recommended that the amount received as a credit in the trade-in 
allowance be allowed as part payment for the repairs to the condenser. 


The provisions of law referred to by the quartermaster general were 
originally enacted as a proviso to the appropriation for the Signal 
* Service of the Army in the Army Appropriation Act for the fiscal year 
1918, approved May 12, 1917, 40 Stat. 43, and are in full as follows: 

Provided further, That hereafter motor-propelled vehicles, aeroplanes, engines, 
and parts thereof may be exchanged in part payment for new equipment of the 
same or similar character, to be used for the same purpose as those proposed to 
be exchanged. 

It is a well-established rule of statutory construction that single 
words used in a statute must be taken with the context and general 
scope and object of the provision in order to ascertain the intention of 
the legislature. Binney v. 0. & O. Canal Co., 8 Pet. 201, 8 L. Ed. 917. 
While the act of May 12, 1917, provides for the exchange of engines 
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and parts thereof in part payment for new equipment, it is evident 
that the engines and parts contemplated by the act are such as used in 
motor-propelled vehicles and aeroplanes, and there is nothing in the 
statute showing any intention to authorize the exchange of parts of 
marine engines on Army transports under the control of a different 
branch of the service in part payment for new equipment. 

There is no authority in the appropriation “Army Transportation, 
1937,” for exchange of used equipment such as here in question in part 
payment for new equipment purchased thereunder, and in the absence 
of specific authority of law for such exchange it must be held, follow- 
ing the long-accepted rule of the accounting officers, that the amount of 
$2,600, representing the trade-in value of the old condenser tubes, was 
properly credited to miscellaneous receipts. 26 Comp. Dec. 534; 3 
Comp. Gen. 304; 5 id. 798; 7 id. 230; 17 id. 569. 


Accordingly, the request of the Chief of Finance must be and is 
denied. 


(A-98437) 
TAXES—DISTRICT OF COLUMBIA—REFUNDS 


Intangible personal property taxes voluntarily paid the District of Columbia by 
executors of an estate on the amount of a demand note of a corporation 
carried on its books as owing to the estate but subsequently treated as 
paid by a court of equity on the grounds that decedent prior to his death 
had transferred stock belonging to the corporation but standing in his name 
in order to make gifts to his daughters, may not be refunded to the estate 
in view of the settled rule as to taxes voluntarily paid, particularly inas- 
much as the tax returns involved were made under oath in the manner 
prescribed by law; that no error is shown on the part of any tax assessor, 
appraiser, or other official of the District; that no appeal is shown to have 
been made to the board of personal tax appeals; and that no certificate 
of the collector of taxes “of such erroneous payment” is presented nor 
any showing made that the Auditor and Disbursing Officer for the District 
are satisfied that the claim for refund is just and equitable. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, November 23, 1938: 


Your letter of October 8, 1938, is as follows: 


The commissioners desire to submit for your early consideration and advice 
the application of Ina Mills and Laurence A. Slaughter, executors of the estate 
of Harrington Mills, deceased, submitted through their attorneys, H. Winship 
Wheatley and H. Winship Wheatley, Jr., for the refund of an alleged excess 
payment of intangible personal property tax for the fiscal years 1936 and 1937, 
under the following circumstances: 

The 1936 return shows intangible personal property assessed at $447,360, 
which it is reported includes an amount due the estate from the Upper Saranac 
Company, Inc., of $178,182.59. The tax on the total amount of the return was 
paid September 16, 1935, in the amount of $2,236.80. 

The 1937 return shows intangible personal property assessed at $263,680.00, 
which it is reported includes the assessed value of a demand note due the 
estate from the Upper Saranac Company, Inc., in the face amount of $131,533.20. 
In the 1937 return the note is listed at the assessed value of $105,226.56. The 


tax on the total amount of the return was paid September 15, 1936, in the 
amount of $1,318.40. 
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In the 1936 return rendered by the executors July 29, 1935, there appears, 
under the caption “Other credits,” the amount of $222,913.39, which the attor- 
neys claim includes the amount due the estate as follows: 
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0 hla arcs lepniednigaaieicihashbeneirieheptbinasnendsieins $47, 806. 38 
a ac ica ere tied eoenrhiaenesiaipesecnemanitetentepiiant 178, 182. 59 
Gn i i esis h rhetcrette bahednicnde nine bccn bleh dehncpchindien tenants 3, 534. 86 

aie aha ca acct etna ealidicciecnle cdi Bisa sbctchhtactoms alpen ndiiseenitti bid 229, 523. 83 
Less amount due Coquina Hotel Corporation___._..-.-_.-..--__~_- 6, 610. 44 


Net total as reported in the return._-..-..-~.-.. ~~~... 222, 913. 39 


The five-tenths of one percent tax imposed on intangible personal property, as 
fixed by sections 681 and 753, title 20, D. C. Code, on the basis of the foregoing 
claim would be: 


First item, amount included in 1986 return........-__---- $178, 182. 59 
Less error in break-down..................... $350. 61 
EGS QOCUURIS RII si ete etna 6, 610. 44 


Less subsequent payment on account by the Up- 
per Saranac Company 


14 of 1 percent tax on 





Second item, face amount of demand note__.. $131, 533. 20 
Less 20 percent allowed as discount-.-...---. 





es NO I aa eenipeceninsccnabihiintisintoenisnien 105, 226. 56 


a aetiielenaictiecieieagh- ema eeensenetaepnieetipel 1, 147. 24 


It is significant to note that the demand note given by the Upper Saranac 
Company, as evidence of the alleged debt due Harrington Mills, was voided by 
order of the court effective as of June 6, 1932. Section b of the order of the 
court, Equity No. 62780, provides: 

“That the Upper Saranac Company is entitled to a credit in the amount of 
one hundred and thirty-two thousand, eight hundred and thirty-five dollars and 
twenty-six cents ($132,835.26) as of June 6, 1932, on the debt heretofore reported 
as due from it to Harrington Mills at the date of his death in the amount of one 
hundred and seventy-eight thousand, five hundred and thirty-three dollars and 
twenty cents ($178,533.20).” 

If, as stated by the attorneys, the Upper Saranac Company paid to the exec- 
utors on account of this debt, $47,000, subsequent to the tax return, it appears 
that it should be deducted from the claim, as well as the item of $6,610.44 
deducted as accounts payable to Coquina Hotel Corporation. 

We think the only point here for consideration is whether or not the order of 
the court, in setting aside a part of this debt, has the effect of rendering pay- 
ments made subsequent to June 30, 1932, as being erroneous, there being nothing 
of record at the time of payment to indicate that the account had not repre- 
sented a valid claim against the Upper Saranac Company. Your office, in 13 
Comp. Gen. 297, held that “under the law, the duty to refund is restricted to 
instances in which taxes have been erroneously collected, an expression which 
denotes some mistake or error on the part of the collecting officer, etc.” 

In considering this matter there is enclosed for your information a certified 
copy of the court order, the original request of the attorneys dated June 16, 1938, 
the original tax returns for the fiscal years 1936 and 1937, the brief of the 
attorneys received October 3, 1938, and a photostat copy of the canceled note. 

It is requested that these enclosures be returned with your decision in the 
matter as to whether your office would interpose any objection to a refund under 
these circumstances. 


It appears that Ina Mills and Laurence A. Slaughter, as executors 
of the estate of Harrington Mills, made the personal tax returns under 
oath in the manner prescribed by law. 20D. C. Code 753. The photo- 
static copy of the note shows it to be a demand note dated April 6, 1936 
(more than 1 year after the death of Harrington Mills), reciting on 
its face as given “For value received” and made payable to Ina Mills 
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and Laurence A. Slaughter, executors of the estate of Harrington 
Mills, deceased, in the amount of $131,533.20 with interest at the rate 
of 4 percent per annum until paid. 


The explanation relied upon in the claim for refund of personal tax, 
recently filed by the attorneys for the executors, is as follows: 


Before the Honorable Commissioners of the District of Columbia in re: 
Refund of intangible personal property tax paid by Ina Mills and Laurence A. 
a executors of the estate of Harrington Mills, for the tax years 1936 
an ; 

In the personal property tax return filed by the executors above named, in 
July of 1985, for the fiscal year ending July 1936, there was an item under 
“4—other credits” of $222,913.39. This item was an error in that it was 
$131,533.20 more than was due to the estate. The error occurred in the following 
way: 

Mr. Mills died March 5, 1935. The tax return was due in July of 1935 and 
the executors made it up from the best information that they had at that time. 
The details of the item discussed above are as follows: 
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The item of $178,182.59, included the item of $131,533.20, to which reference 
was made above. The executors, taking their figures from the books of the 
Upper Saranae Company, reported in their first account to the court that there 
was due from the Upper Saranac Company to Harrington Mills $178,533.20. 
The Upper Saranac Company paid to the executors on account of this debt 
$47,000.00, subsequent to the tax return, to which reference has been made, 
which left a balance of $131,533.20, for which the Upper Saranac Company gave 
to the executors its note bearing interest at four percent. 

Subsequently it was discovered by the executors that the Upper Saranac 
Company did not at Mr. Mills’ death or any other date owe any such sum of 
money to the executors and the reason it was not due was that on June 6, 1982, 
Harrington Mills had used stock belonging to the Upper Saranac Company but 
standing in his name, in order to make gifts to his daughters. The value of 
that stock at that time was $132,835.26, which offset the debt that had been 
reported as due from the Upper Saranac Company to Mr. Mills. A petition 
setting forth these facts was filed in equity cause No. 62780, entitled Laurence A. 
Slaughter and Ina Mills, Trustees under the Will of Harrington Mills, vs. 
Eleanor M. Reilly, et al., equity cause No. 62780, in which the court, among 
other things, decreed— 

“That the Upper Saranac Company is entitled to a credit in the amount of 
one hundred and thirty two thousand eight hundred and thirty five dollars and 
twenty six cents ($132,835.26) as of June 6, 1932, on the debt heretofore reported 
as due from it to Harrington Mills at the date of his death in the amount of 
one hundred and seventy eight thousand five hundred and thirty three dollars 
and twenty cents ($178,533.20) .” 

You already have a copy of this decree. 

The executors, therefore, were in error when they reported that the estate 
had assets of $222,913.39, and that error amounted to the extent of $131,533.20, 
upon which they paid intangible tax and on which they ask refund to them for 
that year. 

Soria of anticipation of possible difficulties that may arise in reconciling the 
figures in the break-down above mentioned, attention is called to the fact that 
there is a difference of $350.61 between the item of $178,182.59 in the break- 
down and $178,533.20 in the first account of the executors. This error occurred 
in the following way: The executors were required to file a personal property 
tax return in July 1935 and were not required to file their accounts in court 
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until April 4, 1936. The items as stated in the executors’ account are correct, 
so that it may possibly be that there is due from the executors intangible tax 
upon $350.61 more than was reported at the time and that error occurred as 
follows: The item of $905 in the break-down should have been $554.39, making a 
difference of $350.61. 

There appears on the break-down an item of “Due to Coquina Hotel Corpora- 
tion, $6,610.44,” which was deducted from the total credits amounting to 
$229,523.83. The aforesaid item of $6,610.44 being a debt due by the estate is 
not a deductible item and is taxable. 

Due to the foregoing errors, it now appears that tax should be paid on the 
items of $350.61 and $6,610.44 and allowance made therefor in computing the 
refund for the fiscal year 1936. 

In the 1937 tax return, filed in July of 1936, there is a break-down of the 
assets, contained in the exhibit attached to the return. In that exhibit, the 
note to which reference has been made above of $131,533.20 was returned at 
80% of its value, so that the tax was paid on that note on $105,266.56. The 
same factual situation exists as to this item as to the item of $131,533.20 to 
which reference was made above and refund is asked for tax paid on this item. 

This whole matter was reviewed at length by the court in the equity cause 
to which reference has been made above. Petition was filed, the court referred 
the matter to a master, the master filed a report, the court confirmed the report, 
and you have before you a copy of the decree of the court in that cause. 

It is respectfully submitted that there never was a debt due from the Upper 
Saranac Company to the Mills Estate in the amount of $131,533.20. It is not 
the question of an asset losing its value; it merely never existed. The subse- 
quent decree of the court did not change the assets but merely determined that 
as of a time anterior to Mr. Mills’s death, there was nothing due from the Upper 
Saranac Company to him. The returns by the executors in the personal tax 
returns were erroneous. 

Application is respectfully made for refund. 

(Signed) H. WInsHIP WHEATLEY, 
(Signed) H. WinsHre WHEATLEY, Jr., 
1010 Vermont Ave., N. W., Washington, D. C., 
Attorneys for Laurence A. Slaughter and Ina Mills, Executors of the 
Estate of Harringion Mills. 


No copy is among the papers of the record which was the subject 
of reference to a special master or of the report of the special master 
upon which the court based its decree of February 9, 1937, but the 
concluding paragraph of the decree authorizes a payment by the trus- 
tees of $500 to the special master as his fees for said reference. If 
it is to be understood that the decedent took stock of the corporation 
and gave it to his daughters—that transaction may be a defense 
against payment of the note but it does not necessarily affect any 
personal tax paid upon the note as an asset of the decedent’s estate. 

There is not asserted any error on the part of any tax assessor, 
appraiser, or other official of the District of Columbia. No appeal 
appears to have been made to the board of personal tax appeals (20 
D. C. Code 769). There is not found among the papers submitted 
any certificate of the collector of taxes “of such erroneous payment” 
as is asserted in the claim for refund and it is not shown that the Audi- 
tor and Disbursing Officer for the District of Columbia are satisfied 
from the particulars presented that the claim for refund is just and 
equitable, in the absence of which it is not understood the refund 
would be authorized in any event. 20 D. C. Code 821; A-20296 of 
February 15, 1928. 

Aside from this, however, nothing appears which would except the 
present claim from what is understood as the settled rule that taxes 
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voluntarily paid under the circumstances here appearing—there not 
being any duress involved—may not be recovered. If the assets of 
the maker of the note were in fact incorrectly reflected on its books 
due to the taking over by the decedent of said assets and distribution 
thereof to certain members of his immediate family who in the na- 
ture of things would be beneficiaries in the distribution of his estate— 
as is indicated in the claim presented for refund—that would con- 
stitute no basis for allowing a refund to the estate any more than 
in the somewhat analogous situation which was the subject of 13 
Comp. Gen. 297, to which your letter refers. See in this connection 
Chesapeake, ete., Telephone Co. v. District of Columbia, 39 App. 
D. C. 565; Georgetown College v. District of Columbia, 11 Supreme 
Court, D. C. 48; Pitt v. City of Stamford, 167 A 919, 117 Conn. 388; 
Nettleton’s Executor v. City of Louisville, 230 S. W. 957, 191 Ky. 581. 


(A-96850) 


TRAVELING EXPENSES—TRAVEL BY MODE OTHER THAN THAT DI- 
RECTED—GOVERNMENT COST OBLIGATION AND EMPLOYEE’S PER 
DIEM SAVING CREDIT 


Generally, and in the absence of a prohibitory statute, an officer or employee 
ordered to travel may elect to use a mode of transportation other than that 
authorized in his orders if the interests of the Government are not jeopard- 
ized thereby, but the amount for which the Government is obligated may 
not exceed what it would have cost had the traveler proceeded by the 
method of transportation stated in the orders. 

An Army officer, traveling on duty in connection with the National Guard under 
orders directing travel by rail and authorizing per diem in lieu of sub- 
sistence, who elects to travel by commercial airplane and has refunded the 
difference in transportation cost to the Government between the two methods 
of travel, may be reimbursed so much of the amount of the collection as is 
equivalent to the per diem payable for the period of travel had the travel 
been performed by the method directed, less the amount already paid him 
on the basis of the speedier travel as actually performed. A-—28200, Septem- 
ber 23, 1929, and A-80018, June 20, 1930, where officer was not traveling 
during the additional time saved by travel by commercial airplane, dis- 
tinguished. 


Acting Comptroller General Elliott to Lt. Col. W. M. Dixon, United States 
Army, November 25, 1938: 


There has been received, by reference from the Chief of Finance, 
your letter of July 20, 1938, as follows: 


Attached hereto is a voucher in the amount of $18.33 in favor of Major 
Thomas W. Blackburn (A. C., N. G. B., covering difference in per diem for 
travel between Washington, D. C., and Los Angeles, California, which has been 
presented to the undersigned, a disbursing officer, for payment. 

The attached voucher shows that the officer left Washington, D. C., at 4:30 
P. M. June 6, 1938, via American Air Lines and arrived at Los Angeles, Cali- 
fornia, 8:30 A. M., June 7, 1938. Had travel been performed by rail the officer 
could have left Washington, D. C., at 4:55 P. M. on June 3, 1938, arrived at 
Los Angeles, California, at 7:30 A. M. on June 7, 1938. The per diem allowed 
for travel by commercial airplane was one day. The time required to perform 
the travel by rail is four days, a difference of $15.00. The officer was furnished 
transportation over the American Air Lines, Inc. (transportation request 
WQ-2,423,148), from Washington, D. C., to Los Angeles, California. The excess 
cost over the net cost by rail in the amount of $21.04 was collected from the 
officer at the time of issuance of the transportation request. 
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In view of your decision of June 20, 1930, A-30018, the undersigned is in 
doubt whether payment of the attached voucher is authorized and your decision 
in the matter is respectfully requested. 


The travel of Major Blackburn appears to have been performed 
under War Department orders of June 3, 1938, as follows: 


1. The Secretary of War directs as necessary in the military service, that you 
proceed on or about June 5, 1938, by rail, from Washington, D. C., on temporary 
duty to the Douglas Company, Northrop Division, El Segundo, California, to 
take delivery of A-17-A airplane, number NG 38-327, thence proceed by military 
aircraft to Fort Lewis, Washington, and to Camp Ripley, Minnesota, for duty 
in connection with the supply and training of the National Guard, and upon 
completion thereof, you will return to your proper station, Washington, D. C. 

2. The duties to be performed being exceptional, will require more than 
seventy two hours for their performance, therefore, a delay of not to exceed 
five (5) days at El Segundo, California, is authorized. 

3. In lieu of subsistence a flat per diem of $5.00 is authorized for the time 
required to perform the travel and for the period of temporary duty. NG 
15503 P 27-0600; 27-0630 A 1405-8. 


This is not a claim such as was considered in A-30018, June 20, 
1930, where reimbursement for per diem as such was claimed for time 
saved by travel by commercial airplane. Such claim was properly 
disallowed as the officer was not traveling during the additional time 
and was not, therefore, entitled to per diem as in a travel status. 
The same conclusion was reached in A-28200, September 23, 1929, 
quoted in A-30018, reference having been made in A-28200 to the act 
of March 3, 1875, 18 Stat. 452, prohibiting payment of expenses of 
travel not actually incurred—per diem in lieu of subsistence accruing 
only when in a travel status. The claim here is for refund of an 
amount collected from the officer in excess of the difference in cost 
of the method of travel adopted by him and the method prescribed 
by his orders. The officer’s orders show he was traveling on duty 
in connection with the National Guard and entitled to actual expenses 
for such travel or a per diem in lieu of subsistence. He is entitled 
to credit against such difference for any saving that may have re- 
sulted from traveling by airplane, inclusive of the saving—if any— 
in cost of per diem in lieu of subsistence. 

The itinerary and schedule of travel as shown on the supplemental 
voucher indicates that Major Blackburn left Washington, D. C., 4: 30 
p. m. June 6, 1938, via American Air Lines; arrived at Los Angeles, 
California (near El Segundo), 8:30 a. m. June 7; left El Segundo 
8 a. m. June 12 via Government airplane, thereafter stopping at 
Fort Lewis, Washington, Camp Ripley, Minnesota, and intermediate 
points for service and overnight stops, arriving at Washington, D. C., 
9:30 a. m. June 20, 1938. For the 14 days between time of leaving 
Washington, D. C., and the return thereto the officer was paid $70 
on voucher 7141 of your June 1938 accounts, representing a per diem 
of $5 as provided in the last paragraph of the orders of June 3, 
1938. The asserted collection from the officer of $21.04 represents the 
difference between $85.36 cost to the Government of rail and Pullman 
fare as for the ordered travel, and $106.40 the cost to the Government 
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of travel via commercial air line from Washington, D. C., to Los 
Angeles, California. 

As a general rule and in the absence of a prohibitory statute, an 
officer or employee may elect to make use of some mode of trans- 
portation other than that authorized in his orders if the interests 
of the Government are not jeopardized thereby, but in the event 
the officer or employee chooses to travel by a method different from 
that directed in his orders, the amount the Government would be 
obligated to pay may not exceed what it would have cost had the 
traveler proceeded by the method of transportation stated in the 
orders. Had Major Blackburn traveled by rail as directed he could 
have left Washington, D. C., at 11:40 p. m. June 3; arrived at 
Chicago, Illinois, at 4:55 p. m. June 4; left Chicago at 10:25 p. m. 
June 4, and arrived at Los Angeles, California, 8:30 a. m. June 7, 
and the cost to the Government would have been $104.11, computed as 
follows: 

I UN” SO, IN. ac acievesciavesescieteeenieeiesselsimpepromonanonemitetesoononcanan $85. 36 
Per diem (11:40 p. m. June 3 to 8:30 a. m. June 7) 3% days at $5 
104. 11 
The Government has paid: 


Per voucher 5575, August 1938 accounts of W. M. Dixon, air travel, 
Washington, D. C., to Los Angeles, Calif., furnished on Government 
Transportation request No. WQ-2423148 $ 

Per diem 4:30 p. m. June 6 to 8:30 a. m. June 7 (per voucher 7141, 
June 1988 accounts of W. M. Dixon), 1 day at $5 


111. 40 
Based upon the above computation there was properly collectible 
from the officer the difference between $111.40, which the Government 
paid incident to the method of travel actually used, and $104.11, the 
amount the Government would have paid had travel been by rail, or 
$7.29 as excess. Since it appears there was collected from the officer 
$21.04, he is entitled to refund of the difference between $21.04 and 
$7.29, or $13.75. The voucher is returned herewith and, if otherwise 
correct, may be paid in an amount not exceeding $13.75, accounting 
reference to the collection of $21.04 to be shown on the voucher. 


(A-98966) 


PUBLIC EXPENDITURES—HOME OWNERS’ LOAN CORPORATION— 
DISCRETIONARY AUTHORITY EXERCISED BY CORPORATION OFFI- 
CERS AND EMPLOYEES INDIVIDUALLY INSTEAD OF THE COR- 
PORATION 


The provisions of the Home Owners’ Loan Act of 1933, 48 Stat. 131, vesting in 
the Corporation authority to determine its expenditures and the manner 
in which they shall be incurred, allowed, and paid, without regard to the 
provisions of any other law governing the expenditure of public funds, does 
not vest such discretion in its individual officers and employees but requires 
a determination by the Corporation, and, in the absence of a Corporation 
determination to the contrary, the statutes and regulations generally appli- 
cable to Federal purchases and contracts are for application to the purchases 
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and contracts of the Corporation. 14 Comp. Gen. 698, cited, and A-49652, 
June 28, 1933, amplified. 


Acting Comptroller General Elliott to the Chairman, Federal Home Loan 
Bank Board, November 26, 1938: 
There has been received the following letter, dated October 24, 1938, 
from Mr. Fred W. Catlett, a member of your Board: 


There has been brought to the attention of the Board the following preaudit 
difference statements : 





Home Owners’ 
Loan Corpora- 
tion schedule 


Bureau 
voucher 
No. 


Date Company 


No. 








(1) Sept. 28, 1938__| Atlanta Envelope Co._.------- 2507 16, 646 
(2) Sept. 28, 1938__|..--- Oe tee 2507 16, 647 
Nate SiR aaa Si le SE I a Rg 3113 21, 157 
(4) Oct. 7, 1938__._| William Norwitz Co_._._....-- 2887 19, 471 
(5) Oct. 7, 1938_...| Mathers-Lamm Paper Co-_--~-- 2887 19, 472 
(6) Oct. 7, 1938_.._| Standard Paper Co., Inc. .----- 2887 19, 473 
(7) Oct. 18, 1938_..| Crown Office Supply Co-_-.------ 3319 22, 693 


Difference statement applicable to vouchers (1), (2), and (3) above states as 
follows: 
“Voucher returned without certification for a showing why the envelopes were 
not procured through the Postmaster General. 7 Comp. Gen. 600, 14 id. 854.” 
The difference statement applicable to the remaining vouchers states as 
follows: 

“Vouchers returned without certification for a showing as to why the paper 
was not purchased from the Public Printer in accordance with the requirements 
of the Act of June 7, 1924, 43 Stat. 592. See 7 Comp. Gen. 600.” 

The two statutes upon which these Preaudit Difference Statements are appar- 
ently based are as follows: 

“39 U. 8. C. 355.— 

“Contracts for envelopes by Postmaster General—The Postmaster General 
shall contract, for a period not exceeding four years, for all envelopes, stamped 
or otherwise, designed for sale to the public, or for use by the Post Office De- 
partment, the Postal Service, and other executive departments, and all Govern- 
ment bureaus and establishments, and the branches of the service coming under 
their jurisdiction, and may contract for them to be plain or with such printed 
matter as may be prescribed by the department making requisition therefor. 
(June 26, 1906, c. 3546, 34 Stat. 476.)” 

“44 U. 8. C. 225.— 

“Paper and envelopes for departments, establishments, or services of Gov- 
ernment.—The Public Printer is hereby authorized to procure, under direction 
of the Joint Committee on Printing, as provided in sections 5 to 12, inclusive, of 
this title, and furnish on requisition paper and envelopes (not including en- 
velopes printed in the course of manufacture) in common use by two or more 
departments, establishments, or services of the Government in the District of 
Columbia, and reimbursement therefor shall be made to the Public Printer from 
appropriations or funds available for such purpose; paper and envelopes so 
furnished by the Public Printer shall not be procured in any other manner 
thereafter. (June 7, 1924, c. 303, sec. 1, 43 Stat. 592.)” 

You will recall that in Opinion A-49652, June 28, 1935, and Opinion No. 
A-60495, October 4, 1938, the Office of the Comptroller General held that the 
Home Owners’ Loan Corporation was not subject to the Printing Act of 1919, 
44 U. 8. C. 11, in view of the broad grant of power as to the determination of 
expenditures contained in subsection (j) of section 4 of the Home Owners’ Loan 
Act of 1938, as amended, which provides in part as follows: 

“* * * The Corporation * * * shall determine its necessary expendi- 
tures under this Act and the manner in which they shall be incurred, allowed, 
and paid, without regard to the provisions of any other law governing the 
expenditures of public funds. * * *” 

It is our belief that the quoted portion of subsection (j) of section 4 of the 
Home Owners’ Loan Act similarly exempts the Corporation from the operation 
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of the above-quoted statutes, with regard to paper and envelopes, upon which 
the Preaudit Difference Statements in question are based. 

I am having the vouchers and difference statements above returned to your 
office with my letter. I trust that we may receive your advice on this matter 
at an early date, and, if it is the practice of your office to do so in matters 
of this nature, may we request that this communication be forwarded to Mr. 
Elliott, the Acting Comptroller General. 


Section 4 (j) of the Home Owners’ Loan Act of 1933, 48 Stat. 131, 
132, vests in the Home Owners’ Loan Corporation authority to deter- 
mine its expenditures and the manner in which they shall be incurred, 
allowed, and paid, without regard to the provisions of any other law 
governing the expenditure of public funds, but does not vest such 
discretion in the individual officers and employees of the Corporation. 
The decision A-49652 of June 28, 1933, properly held that by reason 
of the provisions of section 4 (j), expenditures by the Home Owners’ 
Loan Corporation were not required to be made in accordance with 
certain statutes therein named, but it does not necessarily follow that 
such statutes are not for application in the absence of a determina- 
tion by the Corporation, pursuant to the authority conferred upon it 
by said section 4 (j), that such expenditures shall be made otherwise 
than in accordance with the requirements of such statutes. That is 
to say, in the absence of a determination by the Corporation to the 
contrary, the statutes and regulations generally applicable to Federal 
purchases and contracts are applicable to purchases and contracts of 
the Home Owners’ Loan Corporation. 

The vouchers referred to in your letter, and which were submitted 
for audit before payment, covered the purchase of paper and enve- 
lopes otherwise than from the Government Printing Office and the 
Postmaster General, but contained no evidence that the purchase of 
such supplies in that manner was due to any determination by the 
Corporation. See 14 Comp. Gen. 698. 

In view of the misunderstanding as to the action required by the 
Corporation when it is desired to make a particular expenditure or 
class of expenditures without regard to the provisions of any Federal 
statute otherwise applicable, the present vouchers will be certified for 
payment, if otherwise correct, and returned through the usual 
channels. 

With respect to expenditures hereafter made, however, payment 
or credit will not be authorized unless the requirements of the law as 
herein construed are complied with. 


(A-99394) 


COMPENSATION — HOLIDAYS—SCOPE AND PURPOSE OF PUBLIC 
RESOLUTION NO. 127, INCLUDING APPLICABILITY TO ALASKA 
RAILROAD SECTION GANG LABORERS 


Generally the term “regular employees of the Federal Government whose com- 
pensation is fixed at a rate per day, per hour, or on a piece-work basis” 
appearing in the holiday-pay resolution of June 29, 1938, 52 Stat. 1246, 
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includes all employees of the Federal Government whose compensation is 
required to be measured in the manner specified not employed on an 
intermittent basis, or from day to day, or for definite periods of less than 6 
months, who were entitled to holiday pay under the statutes in force prior 
to said resolution, including both permanent and temporary employees. 

The holiday-pay resolution of June 29, 1938, 52 Stat. 1246, does not enlarge the 
classes of employees entitled to holiday pay without working, but merely 
changes the basis for payment. 

Section gang laborers of the Alaska Railroad, if appointed for indefinite periods, 
or for definite periods of 6 months or more, or for periods “not to exceed 
6 months” and required to work or be available for duty full time during 
a regular tour of duty, being either permanent, temporary or indefinite 
employees, may be regarded as “regular employees of the Federal Govern- 
ment,” and entitled to pay for holidays on which no work is performed if 
all of the conditions of the holiday-pay statute, 52 Stat. 1246, as outlined 
in 18 Comp. Gen. 186; id. 191; id. 207; id. 225; id. 259; and id. 378, are 
met, notwithstanding they are paid from allotted emergency relief act 
funds, but employees employed for definite periods of less than 6 months 
ordinarily should not be granted pay for holidays on which no work is 
performed. 


Acting Comptroller General Elliott to the Secretary of the Interior, Novem- 
ber 26, 1938: 


Your letter of November 14, 1938, is as follows: 


There has been received from Colonel O. F. Ohlson, general manager of the 
Alaska Railroad, the following radiogram: 

“Can laborers on section gang who have worked steady for railroad for 
number of years but who are now paid from BH. R. A. funds be considered 
regular employees under act June 29, 1938, so as to entitle them to pay for 
Labor Day when no service performed? Can laborers hired for BE. R. A. work 
but who have worked steady several months on section gang be paid for 
holiday? Please rush answer.” 

In this connection, the following information is submitted for consideration 
in arriving at your decision: 

The section gangs of the railroad, consisting of a foreman and one or more 
laborers, were on winter basis at the time the allotment from the Bmergency 
Relief appropriation was made to the Alaska Railroad. These men were paid 
from regular funds. Upon receipt of the Emergency Relief allotment, fur- 
loughed laborers were called back to service and new laborers were also hired, 
all of whom were paid from Emergency Relief funds and performed the same 
work and worked under the same conditions as employees paid from the 
regular fund. The furloughed employees who returned to work are considered 
permanent employees. Your decision of March 8, 1937, A-79026, provides that 
section gang employees of the railroad, although hired on a per diem basis, are 
considered regular employees and entitled to leave privileges. The new em- 
ployees were hired for a definite period not to exceed six months. All of them 
worked the last day preceding the holiday and resumed work the day following 
Labor Day. Monday would have been considered a regular work day for all of 
these employees. Several of the men in each gang were paid from regular 
funds and the remainder from Emergency Relief funds. 

It is urgent that this information be provided at as early a date as prac- 
ticable and it will be greatly appreciated therefore if your decision may be 
expedited. 


Public Resolution No. 127, Seventy-fifth Congress, dated June 29, 
1938, provides as follows: 


That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington's Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, Christmas Day, or any other day declared a holi- 
day by Federal statute or Executive order, or any day on which the departments 
and establishments of the Government are closed by Executive order, they shall 


receive the same pay for such days as for other days, on which an ordinary day’s 
work is performed. 
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Generally, the term “regular employees of the Federal Government 
whose compensation is fixed at a rate per day, per hour, or on a 
piece-work basis” includes all employees of the Federal Government 
whose compensation is required to be measured in the manner speci- 
fied not employed on an intermittent basis or from day to day, or 
for definite periods of less than 6 months, who were entitled to holi- 
day pay under the statutes in force prior to June 29, 1938, including 
both permanent and temporary employees. Decision of October 25, 
1938, A-97193, 18 Comp. Gen. 378. The Public Resolution of June 
29, 1938, swpra, was not intended to and does not enlarge the classes 
of employees entitled to holiday pay without working, but merely 
changes the basis of payment. 

The sole fact that the employees mentioned in your letter are paid 
from funds allotted to the Alaska»Railroad under the Emergency 
Relief Act would not preclude them from receiving holiday pay. 
However, employees who are employed for definite periods of less 
than 6 months ordinarily should not be granted pay for holidays 
on which no work is performed. If their appointments are for 
indefinite periods or for definite periods of 6 months or more, or 
their appointments read “not to exceed 6 months” and they are re- 
quired to work or to be available for duty full time during a regular 
tour of duty, they may be regarded as coming within the term “reg- 
ular employees of the Federal Government,” being either permanent, 
temporary, or indefinite employees and entitled to pay for holidays 
on which no work is performed if all of the conditions of the statute 
have been met. As to these conditions, see 18 Comp. Gen. 186; id. 
191; id. 207; id. 225; id. 259; decision of October 25, 1938, A-97193, 
18 id. 378. 


(A-89632) 


CONTRACTS—DAMAGES—LACK OF PROVISION FOR—CONTRACTOR’S 
LIABILITY FOR ADDITIONAL EXPENSES REASONABLY FLOWING 
FROM CONTRACT BREACH 


Where because of the failure of the contractor to make delivery of furniture, 

ete., within the time limit of the contract it became necessary for the 
Government to maintain an office in the old quarters as well as pay 
partial rent in the new quarters for which the furniture was being pro- 
cured, the additional expenses incurred by the Government are such as 
might reasonably be expected to flow from the failure to make timely 
delivery and therefore chargeable to the contractor notwithstanding the 
absence in the contract of a provision for damages and the lack of damage 
liquidation in advance. 


Acting Comptroller General Elliott to the American Hardware Co., Novem- 
ber 28, 1938: 


There is before this office for consideration your request for review 
of so much of settlement dated September 30, 1938, as disallowed $140 
of the amount claimed as balance due in connection with the furnish- 
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ing by the Corbin Cabinet Lock Division of your company of furni- 
ture and screen line equipment for the post office at St. Johnsville, 
Bi %. 

It appears that by contract dated June 30, 1936, you agreed to 
furnish the equipment for installation in the new post office quarters 
within 30 days after receipt of order. Purchase order dated June 30, 
1936, was furnished you but instead of shipment being made within 
the stipulated time, it was not made until October 6, 1936; a delay 
of approximately 2 months. As a result of this delay it was neces- 
sary for the Government to maintain a post office in the old quarters 
during September and October which would otherwise have been 
unnecessary (the lease having terminated August 31, 1936); also to 
pay partial rent in the new post office quarters which were being fur- 
nished by you. The rent of the old quarters for these 2 months 
amount to $210 and for the new quarters $80 (total $290). If the 
new quarters could have been fully occupied the total rental therefor 
would have amounted to $150—$75 per month. Thus, as a result of 
your failure to furnish the equipment as required by the contract the 
United States was damaged to the extent of $140 for additional rent. 

You state in your letter of October 27, 1938, that— 


Our contention is that no penalty was stipulated in the order we received from 
the Post Office Department and, therefore, the deduction is unwarranted. 


The fact that any damages which might flow from breach of the 
time requirements of your contract were not liquidated in advance 
does not mean that they are not chargeable against your account. As 


stated by the Supreme Court in Globe Refining Co. v. Landa Cotton 
Oil Co., 190 U. S. 540, 543: 


* * * Jt is true that as people when contracting contemplate performance, 


not breach, they commonly say little or nothing as to what shall happen in 
the latter event, and the common rules have been worked out by common 
sense, which has established what the parties probably would have said if they 
had spoken about the matter. * 


And, further, in the same case the court stated “When a man makes 
a contract he incurs by force of the law ® liability to damages, unless 
a certain promised event comes to pass”—which event in the present 
case was the delivery of the merchandise covered by the contract 
within the time specified. In cases where damages are for assess- 
ment the measure of the damages is the loss sustained as a result of 
the contractual breach. United States v. Behan, 110 U. S. 338. See 
also Wing c& Bostwick Co. v. United States Fidelity and Guaranty 
Co., 150 F. 672, 676-7; Massachusetts Bonding and Insurance Co. v. 
John R. Thompson Co., 88 F. (2d) 825, 882. 

The additional expenses which were incurred by the Government in 
the present case as a result of your failure to make timely delivery 
were such as might reasonably be expected to flow from such a breach. 
It must be held, therefore, that the deduction of $140 from amounts 
otherwise due you was proper. The decision is accordingly. 
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(A-98723) 
COMPENSATION—40-HOUR WEEK—PANAMA CANAL EMPLOYEES 


The 40-hour-week statute—section 23, act, March 28, 1934, 48 Stat. 522—saved 
to employees the amount they could have earned during full time in a 
regular work week paid on the basis of the established schedule of wages 
per hour, per day, per month, or per year, in effect on June 1, 1932, and not 
necessarily what they were actually earning due to overtime, etc. 

Employees of the Panama Canal who were paid on June 1, 1932, in accordance 
with an established wage schedule fixed on an hourly basis which had not 
been converted to a monthly basis as had been done in the classes considered 
in decision A—54762, 14 Comp. Gen. 156, and whose hourly wage rates were 
increased under the 40-hour-week statute—section 23, act, March 28, 1934, 
48 Stat. 522—by 20 percent, are not entitled to any further increase of com- 
pensation under the said act even though the hourly rate as increased 
results in less earnings than received by the classes of employees whose 
schedule of wage rates was fixed on a monthly basis as of June 1, 1932. 

Acting Comptroller General Elliott to the Governor, the Panama Canal, No- 


vember 28, 1938: 

Your letter of October 18, 1938, with inclosures, presents for con- 
sideration the claims of G. W. Pougher on behalf of himself and 
other employees in the oil handling plants of the Panama Canal for 
an increase in their rates of compensation under the terms of the 
40-hour-week statute, section 23 of the act of March 28, 1934, 48 Stat. 
522. They allege in effect that the administrative adjustment made 
in their rates of compensation pursuant to said statute resulted in a 
reduction in the total amount received per month and therefore that 
they do not receive the “full weekly earnings of such employees in 
accordance with the full-time weekly earnings under the respective 
wage schedules in effect on June 1, 1932” (quoting from the statute). 
They base their claims primarily on the decisions of this office of 
August 25, 1934, 14 Comp. Gen. 156, and February 16, 1938, 17 id. 646. 

In the decision first cited it was held as follows (quoting from the 
syllabus) : 


Employees of the Panama Canal in the artisan and mechanical groups, includ- 
ing supervisors, whether paid on an annual, monthly, or daily basis, are within 
the terms of section 23 of the act of March 28, 1934, 48 Stat. 522, establishing 
a 40-hour week. 

No change is authorized in the monthly or annual rates of compensation of 
employees of the Panama Canal subject to the 40-hour-week statutory pro- 
vision other than that required to pay a rate not lower than the rate per month 
or per annum paid as of June 1, 1932, less any applicable percentage reduction, 
and no additional compensation for overtime is authorized in such cases. The 
action of the Panama Canal in adjusting the compensation of certain employees 
previously paid on a monthly basis to compensation on an hourly basis because 
of the 40-hour-week statutory provisions, resulting in an actual reduction of 
compensation, was unauthorized and the claims of the employees affected are 
required to be readjusted on a monthly basis, retroactive as of March 28, 1934, 
the date of the act. 


There is no contention on the part of the employees that their wage 
rates were not adjusted administratively under the rule stated in the 
first paragraph of the quoted syllabus, but they contend that their 
monthly earnings as of June 1, 1932, have been reduced contrary to 
the rule stated in the second paragraph. 

Said rule related only to classes of employees whose schedule of 
wages had specifically been fixed on an annual or monthly basis on 
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June 1, 1932, regardless of the factors which may have entered into 
the fixing of said schedule, there having been stated in the submis- 
sion of the Panama Canal and, quoted in the decision, a number of 
examples or typical cases. The rule was not intended to apply and 
does not apply to classes of employees whose schedules of wage rates 
were fixed on an hourly basis as of June 1, 1932, so as to save to 
employees the amount of their average of monthly or weekly earnings 
as of that date. 

You state specifically in your correspondence with the employees 
that their schedule of wage rates was fixed on an hourly basis as of 
June 1, 1932. Apparently the employees accept this to be true, but 
contend that it was their monthly or weekly earnings that were saved 
to them by their 40-hour-week statute. To show the contention of 
the employees, the following is quoted from their letter to you of 
May 21, 1938: 

The conclusion appears to us to be inescapable that if the compensation 
received by one class of employees on June 1, 1932, on the basis of 28 days of 
8 hours each per month, including a definite allowance for normal or average 
overtime, is saved to them by the provisions of the 40-hour week law, the earn- 
ings of another class of employees, working on an identical basis, must likewise 
be saved to them, regardless of whether, at the moment, either class was being 
paid on an hourly basis which had never been converted, a monthly basis which 
had been converted from a former hourly basis, or an hourly basis which had 
been reconverted from a monthly basis derived from a previous conversion from 
an hourly basis. We contend that any other construction of the Comptroller 
General's decision would mean that, merely because of the fortuitous circum- 
stance that we had not been changed from an hourly to a monthly basis of com- 
pensation prior to June 1, 1932, we are to suffer a loss of normal, full-time pay 
which is not imposed upon any other employees working under identical hours 
and conditions. How, fer instance, could our pay properly be reduced, by the 
operation of the 40-hour week law, from the basis of 224 hours per month at 
$1.11 per hour, for steam engineers, to that of 208 hours per month at $1.11 per 
hour, when a pumpman, whose hours and conditions of service are identical 
with ours, and whose rates of pay, according to the Governor, “have been coordi- 
nated for a number of years” with those of steam engineers, is not subjected to 
any reduction whatever? The net result of this ‘particular situation is that 
whereas a steam engineer received, prior to the application of the 40-hour week 
law, $12.00 more per month than a pumpman, he now receives $5.58 per month 
less; that is, the differential formerly established in favor of the steam engineer 
is now operating in reverse. 

The 40-hour-week statute operated on wage schedules only, not on 
total weekly earnings; that is, there was saved to the employees the 
amount they could have earned during full time in a regular work 
week paid on the basis of the established schedule of wages per hour, 
per day, per month, or per year in effect on June 1, 1932, not neces- 
sarily what they were actually earning due to overtime, etc. 13 Comp. 
Gen. 456; 14 id, 215; id. 419; id. 594. 

These employees were paid on June 1, 1982, in accordance with an 
established wage schedule fixed on an hourly basis which had not 
been converted to a monthly basis, as had been done in the classes con- 
sidered in the decision of August 25, 1934, supra, which form the 
basis of the rule stated in the second paragraph of the syllabus. That 


rule has no application to these employees. The Panama Canal in- 
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creased the hourly wage rates of the claimants 20 percent under the 
40-hour-week statute, which was correct. 13 Comp. Gen. 265; id. 
277 ; id. 295; id. 401. The fact, if it be such, that such adjustment may 
have resulted in less earnings than received by the classes of employees 
whose schedule of wage rates was fixed on a monthly basis as of June 
1, 1932, does not justify or authorize increasing claimant’s wage rates 
correspondingly. The decision of February 16, 1938, also cited by the 


claimants, merely applies the general rule to periods of leave of absence 
and has no application in the instant matter. 


Accordingly, there appears no basis of law or fact for any increase 
in the wages of the claimants solely by reason of the terms of the 
40-hour-week statute. ‘The employees should be advised accordingly. 


(A-99196) 


FEES—CONSULAR NOTARIAL—REFUNDS—SERVICES RENDERED 
IN GOOD FAITH 


Where there is no error on the part of the Government or defect in any service 
rendered by an American consul in connection with certificates concerning 
the purchase and scrapping of vessels, but at most a misunderstanding on 
the part of the applicant for the service as to the requirements of the 
United States Maritime Commission, refund of the fees collected for the 
services rendered in good faith is not authorized. 


Acting Comptroller General Elliott to the Secretary of State, November 29, 
1938: 


There has been received your letter of November 8, 1938, as follows: 


The Department encloses a copy of a dispatch and its enclosure from the 
American consul at Sheffield, England, relating to the desire of Thomas W. 
Ward, Limited, that certain consular notarial fees be refunded for the reason 
set forth therein. There also is enclosed a copy of a letter on this subject 
from the United States Maritime Commission. 

The additional notarial services which on August 30, 1938, a representative of 
Thomas W. Ward, Limited, requested the consul to perform, as indicated by 
the consul’s despatch, appeared to have been due to the representative’s mis- 
understanding of the Maritime Commission’s requirements, as indicated in one 
of the enclosures. In view of previous notarial services which were performed 
in this case the Commission appears to regard the additional services as unneces- 
sary. The Department will be glad to be informed whether the consul may 
be authorized to refund fees. 


The circumstances under which the fees in question were collected 
are set forth in the despatch of the American consul at Sheffield, 
England, dated September 2, 1938, as follows: 


On June 22, 1938, a representative of Thos. W. Ward, Limited, shipbreakers, 
called at this office to execute for the United States Maritime Commission cer- 
tificates concerning the S. S. Western Belle and West Indian, which had been 
purchased by Thos. W. Ward, Limited, for conversion into serap. The certifi- 
cates were forwarded with a certificate by a Lloyd’s surveyor and were de- 
signed to show that the vessels were in fact used for scrap and not for further 
service as ships. Vice Consul Ramsey took the oath of Herbert Beresford (of 
Thos. W. Ward, Limited) to these certificates in the usual manner; and the 
certificates were in due course sent to the United States Maritime Commission. 

On August 30, 1988, Mr. Beresford again called at the Consulate and exhibited 
a letter from the United States Maritime Commission rejecting the certificates 
executed before Vice Consul Ramsey as insufficient and requiring the execution 
of new certificates before a notary public. (A copy in enclosed.) He also 
presented new certificates, so executed, and requested their authentication, 

161412—39———-33 
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which was performed. He requested the remission of fees for the new docu- 
ments, on the ground that he had paid the first fees (on June 22, 1988) in good 
faith, and that the services for which he had then paid had been found unsuited 
for the purpose for which intended. The remission of fees was not granted, since 
I saw no reason to think that the service of June 22, 1938, had been rendered 
by mistake. It was the first instance I have ever seen in which an oath taken 
before a consular officer has been rejected as insufficient in the United States, 
and it was particularly surprising, since it was a branch of the Government 
that made the rejection. The only explanation that occurs to me is that there 
is some special law or regulation applicable to purchases of ships belonging to 
the United States Government concerning which this Consulate has no informa- 
tion. 

It would be appreciated if the Department would inform this Consulate, for 
its future guidance, respecting the provisions of law or regulations governing 
the performance of notarial services on documents for the United States Mari- 
time Commission. With this information before it, the Consulate would be able 
to avoid embarrassments such as that which occurred in this case. 


The United States Maritime Commission, in letter of October 24, 
1938, offered the following explanation of the incident which had 
occurred : 


We sincerely regret the embarrassment which was caused to the consul as a 
result of the incident, but would like to point out that the action of Thomas W. 
Ward, Ltd., in furnishing revised certificates was wholly voluntary. To explain 
the position of the Maritime Commission and to clear up the apparent misunder- 
standing, we will outline very briefly the facts of the case. 

On June 22, 1938, the certificates covering the sale of the Western Belle and 
West Indian were notarized by the American vice consul at Sheffield. These 
certificates were submitted as evidence that Thomas W. Ward, Ltd., had fulfilled 
their obligations in regard to scrapping two out of the three ships sold to them 
and in consequence were entitled to a reduction of $100,000.00 of the $150,000.00 
bond which they furnished to secure performance of their contract. While not 
as comprehensive as might have been desired, these certificates were acceptable 
to the Commission, and the bond was reduced to $50,000.00. 

Subsequent to June 22, 1938, but probably before Thomas W. Ward, Ltd., re- 
ceived our notification of the reduction in their bond, which notification was 
dated August 19, 1938, the Commission sent out a new form of affidavit to the 
buyers which, it was felt, would more adequately state the information needed 
by the Commission in connection with the foreign sale of ships for scrapping. 
It may have been that Thomas W. Ward, Ltd., having received the new form of 
affidavit, but not having received the Commission’s notice of the reduction in 
their bond, felt it necessary to execute the second set of certificates in connection 
with the scrapping of the Western Belle and West Indian. 

Our letter dated July 21, 1938, which was shown by Thomas W. Ward, Ltd., 
to the consul, and a copy of which was attached to his despatch, was one of 
several letters exchanged with Thomas W. Ward, Ltd., relative to the form of 
certificate we would require before discharging them from the bond which they 
furnished. This letter answered particularly their observation in a letter to us 
dated July 11, 1938, to the effect that they understood it would not be necessary 
to have such certificate sworn to before a notary public if there was an attesta- 
tion before an American Consul. For obvious reasons, we require that such 
certificates be made under oath and have stipulated as a means of establishing 
the authenticity of these instruments that they must be authenticated in some 
manner before an American Consul. We also require the principals to submit 
a certification by a surveyor for a recognized classification society, based on 
physical inspection, that the vessel involved has been dismantled and scrapped. 
It is not mandatory that these latter certificates be made under oath, but we do 
require that they bear a consular identification, 

In view of the customary practice of having certificates of the character 
described, notarized by commercial notaries, we did not have in mind the pos- 
sibility that our principals might have their certificates notarized by a consular 
officer, or we would have directed that in such instances the notarial acknowl- 
edgment alone would be sufficient. 


The established rule with respect to the refund of fees collected for 
services rendered in good faith by consuls on the request of applicants 
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for such services is that such refund is authorized only in cases where 
there has been a defect in the service rendered or where service is 
rendered unnecessarily because of the fault or negligence of an officer 
or employee of the Government. See 3 Comp. Gen. 115; 10 id. 35; 
16 td, 235. 

The consul has not requested authority to make any refund in the 
case; and in view of the fact that this case presents no error on the 
part of the Government or defect in any service rendered by the consul, 
but at most a misunderstanding on the part of the applicant for 
the service as to the requirements of the Maritime Commission as 
stated in your letter, no refund would be authorized under the rule 
stated above. 

You are advised accordingly. 


(A-99407) 


APPROPRIATIONS—TRANSFERS—INTERDEPARTMENTAL WORK AND 
SERVICES—AVAILABILITY FOR PERSONAL SERVICES 


Funds transferred from one department to another department for the per- 
formance of work or services under the authority of section 601 of the act 
of June 380, 1932, 47 Stat. 417, are subject to the general statutory prohibi- 
tions—sections 45 and 46, title 5, U. S. Code—against employment of personal 
services in the District of Columbia in the absence of specific provision there- 
for in the appropriation from which the funds are transferred. 

The appropriation items in the Navy Appropriation Act, fiscal year 1939, under 
the heading “Replacement of naval vessels,” 52 Stat. 242, authorizing the 
employment of personal services in the Navy Department as well as in the 
field, the amounts transferred therefrom to the War Department under 
authority of section 601 of the act of June 30, 1952, 47 Stat. 417, for the 
performance of ordnance work and services for the Navy Department, are 
available for personal services in the War Department, District of Columbia, 
and the specific limitation in the Military Appropriation Act under the 
heading “Salaries, War Department, Office of Chief of Ordnance,” 52 Stat. 
642, on the amount to be expended for personal services, is not for application 
to such transfers, but the funds transferred from the Navy appropriation 
“Bureau of Ordnance, Ordnance and Ordnance Stores,” 52 Stat. 231, are 
available for employment of personal services in the District of Columbia 
only to the limited extent authorized in that appropriation. 


Acting Comptroller General Elliott to the Secretary of War, December 1, 1938: 
Your letter of November 16, 1938, is as follows: 


Under the authority of the act of July 31, 1894 (28 Stat. 208), advance decision 
is requested upon a matter now before me for action. 

The act of June 30, 1932 (Economy Act, sec. 601), authorized the transfer 
in advance of funds from one executive department to another for the per- 
formance of work or the rendering of service which could be economically per- 
formed by another Federal agency. These advances are taken up in a “Working 
Fund.” 

Under this authority there has been transferred to the Ordnance Department, 
War Department, large sums of money for the manufacture of materiel which 
the Ordnance Department is capable of supplying to the Nuvy. The orders thus 
far received from the Navy this fiscal year and financed through the “Working 
Fund” total approximately $12,000,000. These funds are derived principally 
from the Navy Department appropriation act for the fiscal year ending June 30, 
1939 (Pub. No. 493, 75th Cong.), under the headings, RePpLacEMENT oF NAVAL 
VESSELS: Armour, armament, and ammunition, and Bureau or ORDNANCE: Ord- 
nance and ordnance stores. In connection with the performance of this work 
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by field agencies, certain supervisory activities are necessary in the Office of the 
Chief of Ordnance. Some employees are engayed exclusively on such supervision 
which, it is believed, is an improper charge against appropriations made available 
to the War Department for supply and maintenance of the Regular Army; 
therefore, it is desired that advances to the “Working Fund” made availabie 
under the provisions of section 601 of the act of June 30, supra, be applied toward 
the payment of salaries of employees in Washington engaged on this type of work 

The Military Appropriation Act, 1939 (Pub. 590, 75th Cong., 52 Stat. 642), 
carried the following proviso under the headings Salaries, War Department, 
Office of Chief of Ordnance: 


“* * * Provided, That the services of such additional technical and cler- 
ical personnel as the Secretary of War may deem necessary may be employed 
only in the office of the Chief of Ordnance, to carry into effect the various 
appropriations for development, manufacture, storage, and issue of ordnance 
and ordnance stores, to be paid from such appropriations: Provided further, 
That the expenditures on this account for the fiscal year 1939 shall not exceed 
$70,006, and the Secretary of War shall each year, in the Budget, report to Con- 
gress the number of persons so employed, their duties, and the amount paid to 
each.” 


Under the above-quoted act, the employees in the Office of the Chief of Ordnance 
are paid from the appropriations “Ordnance Service and Supplies, Army,” and 
“Seacoast Defenses.” As stated above, it is desired to charge “Working Fund” 
advances with the pro rata cost of such services. 

Accordingly, it is requested that a decision be rendered upon the following 
questions : 

a. Can “Working Fund” advances be used to pay for such part of the services 
of employees as may be necessary in Washington to accomplish the work inci- 
dent to carrying out the orders of the Navy Department for which advances were 
made? 

b. Can the total pay roll of employees in Washington be increased hy the 
amount required to render this service for the Navy Department and the salaries 
of such employees be paid exclusively from “Working Fund” advances? 


The first appropriation item under the general heading “Replace- 
ment of Naval Vessels” appearing in the Navy Department Appro- 
priation Act for the fiscal year 1939, cited in your letter, 52 Stat. 242, 
contains the following proviso: 

* * * Provided further, That, of the appropriations made available by this 

Act under the head of “Replacement of naval vessels,” there shall be available 
such sums as the Secretary of the Navy may from time to time determine to be 
necessary for the engagement of technical services, and the emplvyment of 
personnel in the Navy Department and in the field, * * * 
Under the same general heading appears the item “Arms, armament, 
and ammunitions,” and the same authority for employment of per- 
sonal services is available thereto. No such general authority for 
employment of personnel in the Navy Department or personal serv- 
ices in the D‘strict of Columbia appears in the appropriation for 
“Bureau of Ordnance, ordnance, and ordnance stores,” 52 Stat. 231, 
but the following limited authority for employment of personal serv- 
ices does appear in that appropriation: 

* * * for payment of part-time or intermittent employment in the District 
of Columbia, or elsewhere, of such scientists and technicists as may be con- 


tracted for by the Secretary of the Navy in his discretion at a rate of pay not 
exceeding $20 per diein for any person so employed; * * * 


Funds transferred from the appropriations under one department 
to another depariment for the performance of work or services under 
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authority of section 601 of the act of June 30, 1932, 47 Stat. 417, or 
similar statutory authority, are available for the purposes for which 
the appropriation from which transferred are available, and also sub- 
ject to the same limitations fixed in the appropriations from which the 
funds are transferred. 16 Comp. Gen. 545; 17 éd. 73. 

In decision of May 4, 1938, 17 Comp. Gen. 900, it was held as fol- 
lows (quoting from the syllabus) : 

Statements in a prior decision to the effect that restrictions on limitations 
are removed by transfer of funds from one Federal agency to another under a 
provision which authorized transferred funds to be expended in the same man- 
ner as moneys appropriated for the performing department, are not for appli- 
cation where the objects for which the funds are proposed to be used are 
specifically prohibited by a general law as in the case of passenger-carrying 
vehicles, or otherwise the amount authorized to be expended for a specified 


purpose is specifically limited in the appropriation transferred. 16 Comp. Gen. 
545, and 17 id. 73, affirmed. 


Sections 45 and 46, title 5, United States Code, provide as follows: 


Sec. 45. Officers, clerks, and employees. No civil officer, clerk, agent, drauglits- 
man, copyist, messenger, assistant messenger, mechanic, engineer, watchman, 
laborer, or other employee shall be employed in any of the executive depart- 
ments, or subordinate bureaus or offices thereof at the seat of Government, ex- 
cept as otherwise provided. (Aug. 15, 1876, c. 287, § 5, 19 Stat. 169; Aug. 5, 
1882, c. 389, § 4, 22 Stat. 255; Mar. 4, 1923, c. 265, 42 Stat. 1488.) 

Sec. 46. Payment for services from appropriations for contingent expenses or 
for specific or general purposes. No civil officer, clerk, draughtsman, copyist, 
messenger, assistant messenger, mechanic, watchman, laborer, or other employee 
shall be employed at the seat of Government in any executive department or 
subordinate bureau or office thereof or be paid from any appropriation made for 
contingent expenses, or for any specific or general purpose, unless such em- 
ployment is authorized and payment therefor provided in the law granting the 
appropriation, and then only for services actually rendered in connection with 
and for the purposes of the appropriation from which payment is made, and at 
the rate of compensation provided for in chapter 13 of this title. (Aug. 5, 
1882, c. 389, § 4, 22 Stat. 255.) 

Funds transferred from one department to another department 
under authority of section 601 under the act of June 30, 1932, supra, 
are subject to this general statutory prohibition against employment 
of personal services in the District of Columbia, unless there is ex- 
press authority for employment of personal services in the District 
of Columbia in the appropriation from which the funds are trans- 
ferred. As the appropriation items under the heading “Replacement 
of naval vessels,” from which a part of the working fund of the War 
Department is derived, authorizes the Secretary of the Navy to em- 
ploy personal services in the Navy Department as well as in the field 
without limitation, the amount transferred to the War Department 
from those appropriations under authority of section 601 of the act 
of June 30, 1932, for performance of work and services for the Navy 
Department may be regarded as available for personal services in the 
War Department, District of Columbia, without regard to the gen- 
eral provisions contained in sections 45 and 46, title 5, United States 


Code, supra, or the specific limitation appearing in the approprie- 
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tion item entitled “Salaries, Office of Chief of Ordnance,” 52 Stat. 
642, quoted in your letter. 


The amount transferred to the working fund of the War Depart- 
ment from the Navy appropriation “Bureau of Ordnance, ordnance 


and ordnance stores,” 52 Stat. 231, is available for employment of 
personal services in the District of Columbia only to the limited ex- 


tent authorized in the appropriation from which the funds are 
transferred. 


Questions a and 6 are answered accordingly. 


(A-99559) 


TIME—STANDARD v. DAYLIGHT SAVING—OFFICERS AND EMPLOYEES 
EXCHANGE RELIEF, ETC. 


Local enactments or customs, not in harmony with the express terms of a 
statute, may not be considered as changing the terms of the statute, or as 
affecting the rights of Federal employees which otherwise are for adjust- 
ment in accordance with the act of March 19, 1918, 40 Stat. 451, directing, 
for the purposes enumerated therein, “that the time shall be the United 
States standard time of the zone within which the act is to be performed.” 

The time of commencement of travel, or of the status entitling a Foreign Service 
officer to exchange relief, must be considered and computed on the basis 
of the United States standard time of the zone within which the act was 
performed and not on the basis of the daylight-saving time involved. 


Acting Comptroller General Elliott to the Secretary of State, December 2, 1938: 
There has been considered your letter of October 26, 1938, as follows: 


Reference is made to a notice of exception on voucher No. 7456 in the accounts 
of Cecil M. P. Cross, District Accounting and Disbursing Officer at Paris, France, 
for the month of October 1936, withholding credit in accordance with 7 Comp. 
Gen. 834 for a payment in the amount of $10.58 made to the Honorable Dave H. 
Morris on account of exchange relief, for the reason that the boat on which he 
departed was scheduled to sail at noon on September 23, 1936, daylight-saving 
time. 

In this connection the Department has been advised by Cecil M. P. Cross, 
District Accounting and Disbursing Officer at Paris, that it has previously been 
held in connection with the travel of a Government employee from Washington to 
Paris in October 1935 that standard time is the only time to be considered in the 
sailing of ships and that any local daylight-saving hours are to be ignored. 

This information is however fragmentary and relates to a particular case, and 
accordingly it will be much appreciated if you will advise for the future adminis- 
tration of this fund which time should be considered in connection with the com- 
putation of per diem and Foreign Service pay adjustments due to the appreciation 
of foreign currencies. 


The act of March 19, 1918, 40 Stat. 451, provides: 


* * * ‘Jn all statutes, orders, rules, and regulations relating to the time 


of performance of any act by any officer or department of the United States, 
whether in the legislative, executive, or judicial branches of the Government, or 
relating to the time within which any right shall accrue or determine, or within 
which any act shall or shall not be performed by any person subject to the 
jurisdiction of the United States, it shall be understood and intended that the 
time shall be the United States standard time of the zone within which the act 
is to be performed. 


The language of this provision of law is so clear and unambiguous 
that its plain terms permit of no interpretation or construction. Local 
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enactments or customs, not in harmony with the express terms of a 
statute, may not be considered as changing the terms of such statute 
or as affecting the rights of Federal employees which otherwise are 
for adjustment in accordance with the provisions of the quoted statute. 
In the instant case the time of the commencement of the travel or of 
the status entitling the officer to the exchange relief involved must be 
considered and computed on the basis of the United States standard 
time of the zone within which the act was performed. Hence, the time 
of sailing—the commencement of the status—will be regarded as 11 
a. m., eastern standard time, and credit will be allowed accordingly. 


(A-99385) 


REAL ESTATE—ACQUISITION—GOVERNMENT TAX, INTEREST, ETC., 
LIABILITY 


The right of a State to the payment of taxes, interest, or penalty accruing on 
private property prior to the date the title passes to the United States 
becomes fixed as of that date, and no interest or other penalty may be 
assessed against the United States on the property on or after that time. 


Acting Comptroller General Elliott to the Governor, Farm Credit Administra- 
tion, December 3, 1938: 


Letter dated October 31, 1938, from the assistant comptroller of 
your administration is as follows: 


Reference is made to bureau voucher No. 1331 (D. O. voucher No. 386,535), 
payable to the county treasurer, Kit Carson County, Burlington, Colorado, in 
the amount of $492.08, covering taxes for the calendar years 1936 and 1937 
on property located at Bethune, Colorado, and acquired by the United States 
(Farm Credit Administration) on May 10, 1938, by foreclosure. Bureau 
voucher No. 1331 was submitted to your office with my letter of August 29, 1938, 
and subsequently payment was made by check dated September 13, 1938. 

After the check had been forwarded to the treasurer of Kit Carson County, 
this office requested a formal receipt for payment of the taxes and correspond- 
ence with the county treasurer developed the fact that the county authorities 
do not consider the check in the amount of $492.08 as payment in full of the 
taxes, due to interest and penalties accrued. When I submitted to your office 
bureau voucher No. 1331, with my letter of August 29, 1938, this office was 
under the impression that the 1936 and 1937 taxes as set forth on the voucher 
represented the basic amount of the taxes and did not include interest or 
penalties, 

Submitted herewith for preaudit is bureau voucher No. 3319, payable to the 
county treasurer, Kit Carson County, Burlington, Colorado, in the amount of 
$6.68, representing balance due on 1936 and 1987 taxes and interest thereon to 
October 15, 1938, relative to the property located at Bethune, Colorado, and 
acquired by the United States on May 10, 1938, by foreclosure. The statement 
of balance due, attached to the voucher and made a part thereof, sets forth 
in detail the basic amounts of the 1936 and 1937 taxes and the method of com- 
puting the interest and penalties thereon until date of payment. 

In view of your decision published in 15 Comptroller General, page 179, as 
modified by your letter of March 29, 1988 (A-54351), it is the view of this office 
that no interest or penalties can be charged against the United States for any 
period subsequent to the date that title to the property in question is vested in the 
United States, in this case May 10, 1938. Accordingly it is the view of this office 
that taxes on the property located at Bethune, Colorado, should have been com- 
puted as follows: 





494 DECISIONS OF 'THE COMPTROLLER GENERAL 


Taxes for calendar year 1936 


Interest on first half of 1936 taxes (6% per annum on $114.31 from 
March 1, 1937 to August 1, 1937) 


Interest on 1936 taxes from August 1, 1937, to May 10, 1938 (8% per 
annum on $228.62 from August 1, 1987, to May 10, 1938) 
Taxes for calendar year 1937 


Interest on first half of 1937 taxes (6% per annum on $119.16 from March 
1, 1988, to May 10, 1938) 


Total to May 19, 1938 
Paid to Treasurer of Kit Carson County, by check dated September 13, 
1988—D. O. voucher No. 386535 
Overpayment 


According to the above calculation, it appears that the check in the amount of 
$492.08, dated September 13, 1938, overpaid the liability of the United States to 
Kit Carson County, and that a refund is due in the amount of $6.78. Therefore, 
bureau voucher No. 3319 does not have the approval of this office. 

It will be appreciated if you will notify this office of the action taken by you 


with respect to the overpayment. 

It is well established that property of the United States is not 
subject to taxation by the States and that the right of a State to tax 
private property ceases when the title thereto passes to the Federal 
Government. Accordingly, when property is acquired by the United 
States, the right of the State to the payment of taxes, interest, or 
penalty accruing prior to the date the title passes to the United States 
becomes fixed as of that date, and no interest or other penalty may be 
assessed against the United States on the property on or after that 
time (15 Comp. Gen. 179; 17 id. 526). 

The voucher proposes the payment of $6.68 to the county treasurer, 
Kit Carson County, Colorado, as interest or penalty on taxes previously 
assessed but accruing after the title passed to the United States, and 
is therefore disapproved, no payment being authorized. In view of 
your report of the overpayment of $6.78 on voucher 386535 in favor of 
the same payee a charge will be raised in this office against the treas- 
urer of Kit Carson County for the amount of such overpayment. 


(A-94609) 


CONTRACTS—INCREASED COSTS—GOVERNMENT LIABILITY— 
ALLEGED CONTRACT COMMENCEMENT DELAYS 


Where contract provided for delivery and application of tar “where and when, 
and in quantity designated” upon 12 hours’ notice, and stipulated that 
delivery was to start within 1 day after receipt of order and be completed 
within 30 days, the contractor is not entitled to extraordinary expenses, 
representing demurrage charges, heating costs and expenses in holding cars 
in readiness for delivery, because of the alleged Government failure to 
accept delivery within the 30 days specified in the contract, the 30-day 
provision having reference to the time of completion after receipt of the 
order and not that the United States would order or accept delivery 
within 80 days after the date of the contract, and the acceptance of the 
bid not constituting an order for the deliveries. 
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Acting Comptroller General Elliott to P. S. Kramer, December 5, 1938: 

Your letter of March 1, 1938, supplemented by letter of November 
14, 1938, requested review of settlement dated October 20, 1937, 
which disallowed your claim for $2,929.77 as extraordinary expenses 
incurred by reason of the delay of the Works Progress Adminis- 
tration office in New York City in using three railroad tank cars of 
water gas tar delivered to the Borough of Queens, New York, under 
contract No, ER-Tps-21-3471, dated September 26, 1935. 

It appears unnecessary to repeat the statements contained in the 
settlement of October 20, 1937, whereby the claim was disallowed, 
it being sufficient to summarize that under the terms of the contract 
you agreed to deliver 33,000 gallons of water gas tar to the Borough 
of Queens in tank car lots for a unit price of $0.1416, and this tar 
was to be used in the repair of streets as a project designed to fur- 
nish employment to those out of work in that city. The contract 
specifically provided that you were to deliver and apply the tar by 
means of an approved pressure distributor “where and when, and 
in quantity designated by the Traffic Dept., Procurement Div.,” upon 
12 hours’ notice. The contract further stipulated that delivery was 
to start within 1 day after receipt of order and be completed within 
30 days. Also, you were required to heat the material and maintain 
a temperature of not less than 200° and not more than 300° F. 

You have alleged that as a result of the failure to accept deliveries 
within the 30-day period specified in the contract you necessarily 
incurred extraordinary expenses in the amount of $2,929.77, repre- 
senting demurrage charges, heating costs, and expenses in holding 
cars and equipment in readiness for delivery. In this connection it 
may be noted that you have claimed demurrage charges on the tank 
cars for Sundays and holidays and for free time when the applicable 
railroad tariffs do not provide for charges during such days. In 
fact your claim in many respects appears as for speculative and not 
actual damages. The contract was not that the United States would 
order or accept delivery of the tar within 30 days after the date of 
the contract. The contract was that you would start delivery 1 day 
after receipt of order, complete in 30 days, and apply the tar “where 
and when, and in quantity designated” by the Government represen- 
tatives. Such a stipulation expressly negatives any view that the 
Government was required to accept delivery in the manner and 
within the time contended by you in support of your claim. 

It seems that this claim is the result of a misapprehension upon 
your part that the acceptance of your bid constituted an order for 
the deliveries and that you thereupon placed tank cars upon the rail- 
road sidings on November 6, 19, and December 14, and made arrange- 
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ments for the rental of two applicators and a force of men to make 
the application and distribution as if you were to be engaged upon 
the initial construction of a road instead of the repair of streets in 
a busy city where there is a considerable amount of traffic. It is not 
understood how you could have misunderstood the matter to that 
extent when the contract provided that the material was to be deliv- 
ered and applied “where and when, and in quantity designated” by 
the Government representatives. 


It only was required for you to have the material available to the 
extent that you could start delivery and apply the tar upon 12 hours’ 
notice, and you cannot shift to the United States any unnecessary 
expenses that you may have incurred in that connection, through a 
a claim for damages. 

Furthermore, even if otherwise correct, no additional amount could 
be paid you since there is no appropriation available therefor. Sec- 
tion 3678, Revised Statutes, provides that all appropriations shall 
be “applied solely to the objects for which they are respectively made, 
and for no others.” The appropriation here involved does not pro- 
vide “either in express terms or by implication” for payment of the 


expenses claimed by you. Accordingly, the settlement must be, and 
is affirmed. 


(A-97203) 


RETIRED AND FLEET RESERVE PERSONNEL—SUBSISTENCE WHILE 


IN GOVERNMENT HOSPITALS—EFFECT OF NAVAL RESERVE ACT 
OF 1938 


The effect of section 207 of the Naval Reserve Act of 1938, 52 Stat. 1180, 
providing that “Members of the Fleet Reserve and retired enlisted men 
shall receive the ration allowance prescribed by law for enlisted men of 
the Regular Navy when such men are hospitalized in a Federal hospital 
in accordance with law” is to amend out of the act of January 19, 1929, 
45 Stat. 1090, the provision for deduction of ration allowance as provided 
by section 4812, Revised Statutes, as to the personnel described, when 
hospitalized in a Federal hospital “in accordance with law.” 

When retired enlisted men or transferred members of the Fleet Naval Reserve 
and Fleet Marine Corps Reserve are hospitalized in Veterans’ Administration 
facilities, Army hospitals, Public Health Service hospitals, and other 
Federal hospitals, and except St. Elizabeths Hospital, “in accordance with 
law” within the meaning of section 207 of the Naval Reserve Act of 1938, 52 
Stat. 1180—and for this purpose admissions to a Government hospital 
without the prior approval of the Navy Department (with the possible 
exception of emergency cases) are not hospitalizations “in accordance with 
law”—the subsistence charge during such hospitalization is payable under 
the appropriation “Subsistence of naval personnel.” 

The Veterans’ Administration, having held that the act of June 11, 1930, 46 
Stat. 556, fixing the status of retired enlisted men of the Navy and Marine 
Corps and transferred members of the Fleet Naval Reserve and Fleet 
Marine Corps Reserve transferred thereto after 16 or more years’ sery- 
ice, as that of veterans for Veterans’ Bureau hospitalization purposes, 
and providing that no deduction need be made for hospital rations while 
in a Government hospital, was repealed by section 17, act of March 20, 
1933, 48 Stat. 11, retired enlisted men and transferred members of the 
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Naval Reserve may be hospitalized in Veterans’ Administration hospitals 
“in accordance with law” within the meaning of section 207 of the Naval 
Reserve Act of 1938, 52 Stat. 1180, only when such hospitalization is pro- 
vided for by the Secretary of the Navy, and if admitted under the present law 
and regulations of the Veterans’ Administration without the intervention 
of the Navy Department, payment for subsistence while in hospital is 
controlled by the regulations of the Veterans’ Administration. A-—97203, 
September 1, 1938, amplified. 

Retired enlisted men or transferred members of the Fleet Naval Reserve and 
Fleet Marine Corps Reserve hospitalized in Army hospitals on their own 
application made direct to the Army hospital in accordance with article 
1204 (6), Navy Regulations, 1920, and without the prior approval of the 
Navy Department, are not hospitalized “in accordance with law” within 
the meaning of section 207 of the Naval Reserve Act of 1938, 52 Stat. 1180, 
and no naval appropriation is available for payment of their subsistence in 
such hospitals. 

The appropriation available for rations or subsistence of retired enlisted men of 
the Navy or Marine Corps when hospitalized in a Federal hospital, except 
St. Elizabeths Hospital, “in accordance with law” within the meaning of 
section 207 of the Naval Reserve Act of 1988, 52 Stat. 1180, is also avail- 
able for rations or subsistence of retired enlisted men so hospitalized who 
have been accorded commissioned or warrant rank on the retired list under 
the provisions of the act of May 7, 1982, 47 Stat. 150. 


Acting Comptroller General Elliott to the Secretary of the Navy, December 5, 
1938: 


There has been received your letter of September 28, 1938, sub- 
mitting further questions arising under section 207 of the Naval 
Reserve Act of 1938, act of June 25, 1938, Public No. 732, 52 Stat. 
1180, which provides: 


Members of the Fleet Reserve and retired enlisted men shall receive the 
ration allowance prescribed by law for enlisted men of the Regular Navy when 
such men are hospitalized in a Federal hospital in accordance with law. 


Questions of the appropriations available for payment of these 
charges were considered in decision to you under this number Sep- 
tember 1, 1938, and it was therein pointed out the concluding clause 
“when such men are hospitalized in a Federal hospital in accordance 
with law” qualifies and limits the grant of the ration allowance to 
members of the Fleet Reserve and retired enlisted men, that is, the 
men described are entitled to the ration allowance only when “hos- 
pitalized in a Federal hospital in accordance with law.” Your letter 
of September 28, 1938, is in part as follows: 


* * * certain questions have arisen under section 207 of the Naval Reserve 
Act of 1938 which are not covered by the Acting Comptroller General’s decision 
of September 1, 1988. These additional questions relate to the application of 
said section 207 to the terms of the act approved January 19, 1929 (45 Stat. 
1090 ; 24 U. S. Code, sec. 24), which provides: 

“That hereafter the Secretary of the Navy may provide for the care and 
treatment of naval patients on the active or retired list and members of the 
Naval Reserve or Marine Corps Reserve entitled to treatment in naval hospitals 
or other Government hospitals when appropriate naval hospital facilities are 
not available and the Government agencies having control of such other hos- 
pitals consent thereto. All expenses incident to such care and treatment re- 
ceived by naval patients in other Govermment hospitals, excepting Saint Eliza- 
beths Hospital, shall be chargeable to the same appropriation or fund 
as would be charegable with the care and treatment of such patients in 
a naval hospital: Provided, That the deductions authorized by sections 4812 
and 48138, Revised Statutes, shall apply to such care and treatment in other 
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Government hospitals, except Saint Elizabeths Hospital, and shall be credited 
to said appropriation or fund.” 

The Comptroller General’s decision to the Secretary of the Navy of May 16, 
1929, A-26998, confirmed the interpretation placed by the Navy Department on 
the act of January 19, 1929, to the effect that said act applied to and authorized 
the hospitalization in other Government hospitals of— 

(a) Officers and enlisted men of the Navy and Marine Corps on the active or 
retired list ; 

(b) Officers and enlisted men of the Naval Reserve and Marine Corps Reserve 
while employed on active duty ; 

(c) Transferred members of the Fleet Naval Reserve and Fleet Marine Corps 
Reserve, whether on active duty, in an inactive status, or on the retired list of 
the Regular Navy. 

There accordingly appears to be no doubt that under the present state of the 
law retired enlisted men and 16- and 20-year fleet reservists lawfully may be 
hospitalized by the Navy Department as naval patients in— 

(a) Veterans’ Administration facilities. 

(b) Army hospitals. 

(c) United States Public Health hospitals. 

(d) Federal hospitals other than the above. 

In connection with the foregoing, your decision is requested on the following 
question : 

What appropriation is chargeable for the subsistence of retired enlisted men 
and 16- and 20-year fleet reservists when these patients are hospitalized as naval 
patients in (a) Veterans’ Administration facilities; (b) Army hospitals; (c) 
U. 8. Public Health hospitals; and (d) Federal hospitals other than those 
enumerated in (a), (b), and (c)? 

It should be understood that the other Government hospitals above men- 
tioned bill the Navy Department for the care and treatment of these patients 
at the uniform reciprocal hospitalization rate fixed by the President at $3.75 
per day per patient, and that prior to July 1, 1938, the retired or retainer pay of 
the patient was checked by the Navy Department for hospital ration for the 
period of hospitalization. 

While the Acting Comptroller General’s decision of September 1, 1938, sets 
forth the appropriations chargeable for subsistence when retired enlisted men 
are hospitalized in naval hospitals and in Veterans’ Administration facilities 
under statutes applicable to the Veterans’ Administration, the appropriation 
chargeable for subsistence when retired enlisted men and 16- and 20-year 
reservists are hospitalized in Army hospitals on their own application made 
direct to the Army hospital in accordance with the provisions of article 1204 (4) 
(6G), U. S. Navy Regulations, 1920, does not appear to be covered. In such 
eases the Army hospital subsistence charge heretofore has been collected by 
the hospital from the individual concerned. : 

A case in point is now before the Navy Department, from which it appears 
that Chief Water Tender Harry Strebeigh, U. S. Navy, Retired, was admitted 
to the Fitzsimons General Hospital for treatment on his own request in accord- 
ance with the agreement between the War Department and the Navy Depart- 
ment, as reflected in article 1204 (4) (6), Navy Regulations, and paragraphs 
6 (b), 5 (b), and 12 (2) (b), Army Regulations, 40-590. Strebeigh died on 
July 12, 1938, leaving a stated indebtedness to the Army hospital for uncollected 
subsistence charges from July 1 to date of death. Under the aforementioned 
agreement the manner of admission of Strebeigh to the Army and Navy Gen- 
eral Hospital created no obligation against the Navy Department appropriations 
for the expense of his hospitalization, and the bill for $8.76 (11 days sub- 
sistence at $0.7968 per day while sick in Fitzsimons General Hospital July 1 
to July 11, 1938) does not appear to be properly payable from Navy Department 
funds. 

As the Naval Reserve Act of 1938 became effective July 1, 1938, Strebeigh 
was entitled to receive “the ration allowance prescribed by law,” stated in the 
Acting Comptroller General’s decision of September 1, 1938, to be the com- 
muted ration stopped on account of sick in hospital and fixed in the current 
Naval Appropriation Act at the rate of 70 cents per ration. 

In connection with the above, your further decision is requested as to the 
appropriation chargeable for subsistence when retired enlisted men and 16- and 
20-year fleet reservists are hospitalized in Army hospitals on their own appli- 
cation made direct to the Army hospital in accordance with article 1204 (6), 
Navy Regulations, 1920. 
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Your decision is also requested as to whether the appropriations held avail- 
able for subsistence of retired enlisted men hospitalized in naval and voiher 
Government hospitals may be considered available, in the case of retired en- 
listed men advanced to warrant or commissioned rank on the retired list of 
the Navy or Marine Corps in accordance with the provisions of the act of 
May 7, 1982 (47 Stat. 150; 34 U. S. Code, sec. 399e), for payment of the ration 
allowance prescribed by law for enlisted men of the regular Navy when the 
retired enlisted men thus advanced in rank on the retired list are hospitalized 
in a Federal hospital in accordance with law, as provided in section 207 of the 
Naval Reserve Act of 1938. 

It is appropriate in this connection to consider the act of June 11, 
1930, 46 Stat. 556, 34 U. S. C. 773, which provides: 


That retired enlisted men of the Navy and Marine Corps and transferred 
members of the Fleet Naval Reserve and Fleet Marine Corps Reserve, transferred 
thereto after sixteen or more years’ service, shall be considered to be veterans 
within the meaning of the laws relating to hospitalization under the Veterans’ 
Bureau, and shall be entitled to medical treatment or fospitalization at all 
Government hospitals without deduction from their retired pay or retainer pay 
of the sum of 75 cents per day for hospital rations while in a Government 
hospital. 

Medical treatment and Veterans’ Bureau facilities have been pro- 
vided “in addition to the compensation” provided for disabilities 
in the service (38 U. S. C. 479), and the provision relating to com- 
pensation not being applicable when a person is in receipt of active 
service or retirement pay (38 U.S. C. 422) (the provision as to retire- 
ment pay having been construed as inclusive of retainer pay of 
transferred members of the Fleet Naval Reserve), veterans who were 
either retired enlisted men of the Navy or transferred members of 
the Fleet Naval Reserve were required to pay a subsistence charge 
when hospitalized in Veterans’ Bureau hospitals or where hospital- 
ized in other Government hospitals as patients of the Veterans’ Bu- 
reau. The only effect of the act of 1930, therefore, was to define such 
persons as veterans within the meaning of the laws relating to hos- 
pitalization under the Veterans’ Bureau and fix the obligation of the 
Veterans’ Bureau or Veterans’ Administration to subsist such persons 
when admitted either to Veterans’ Administration hospitals or to 
other Government hospitals as Veterans’ Administration patients. 10 
Comp. Gen. 94. 

The act of January 19, 1929, 45 Stat. 1090, which you quote, is 
entitled— 


An Act To provide for the care and treatment of naval patients on the active 
or retired list, in other Government hospitals when naval hospital facilities are 
not available. 

The language of the act conforms to the title and gives authority 
to the Secretary of the Navy to provide for utilization of other 
Government hospitals for the described personnel when appropriate 
naval hospital facilities are not available and the Government 
agencies having control of such other hospitals consent thereto. It 
confers no right on the personnel named to hospital treatment in 
other Government hospitals and this is the interpretation placed on 
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the law by the Navy Department by article 1204 (4) of the Naval 
Regulations of 1920, as follows: 


By agreement with the War Department, naval personnel will be admitted 
to Army hospitals in accordance with the succeeding paragraphs of this article. 
In such cases, if appropriate naval hospital facilities are not available, as 
determined by the Surgeon General of the Navy prior to their admission or, 
in emergency cases, as soon thereafter as practicable, their hospital charges will 
be paid by the Navy Department and their pay will be checked in the same 
manner aS when admitted to a naval hospital (act Jan. 19, 1929). Otherwise, 
the Army hospital subsistence charge will be collected by the hospital from the 
individual concerned. 


The effect of section 207 of the Naval Reserve Act of 1938 is to 
amend out of the act of 1929 the provision for deduction as provided 
by section 4812, Revised Statutes, as to the personnel described when 
hospitalized in a Federal hospital in accordance with law. Per- 
sons of the classes described in section 207 who are admitted to a 
Government hospital without the prior approval of the Navy Depart- 
ment (with possible exception of emergency cases) have not been 
hospitalized “in accordance with law” within the meaning of section 
207. While such admission to other Government hospitals without 
the approval of the Navy Department may not be contrary to law, 
nevertheless the patient has not been hospitalized in such other Fed- 
eral hospital in accordance with the only law on the subject. You 
are accordingly informed in answer to your first question that when 
retired enlisted men or transferred members of the Fleet Naval Re- 
serve and Fleet Marine Corps Reserve are hospitalized in accordance 
with law as above indicated in Veterans’ Administration Facilities, 
Army hospitals, United States Public Health Service hospitals, and 
Federal hospitals other than the foregoing, and except St. Elizabeths 
Hospital, the subsistence charge is payable under the appropriation 
“Subsistence of naval personnel” as indicated in decision of Septem- 
ber 1, 1938. 

In the decision of September 1, 1938, as to payments by the Navy 
Department for subsistence of retired enlisted men and transferred 
members of the Naval Reserve who were “hospitalized in accordance 
with law” in other than naval hospitals, it was said: 


No statute is known, other than the provisions applicable to the Veterans’ 
Administration, for hospitalization of persons on the retired list, or persons who 
were formerly in the armed services. Hospitalization under the statutes appli- 
cable to the Veterans’ Administration would be hospitalization in a Federal 
hospital in accordance with law, but Veterans’ Administration appropriations 
are available for the cost of subsistence of patients in the hospitals of the Vet- 
erans’ Administration. There would thus be no reason to charge a naval 
appropriation in such a case, and the effect of section 207 would be, at the most, 
to relieve the member of a charge for his subsistence while in a Veterans’ 
Administretion hospital. See in this connection, the act of June 11, 1930, 46 
Stat. 556. 


This, of course, overlooked the act of January 19, 1929, which you 
quote. It should be added that whether a retired enlisted man or a 
transferred member of the Naval Reserve may be hospitalized in a 
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Veterans’ Administration hospital is a matter for determination by 
the Administrator of the Veterans’ Administration and that adminis- 
tration has held that the act of 1930, cited, was repealed by section 17 
of the act of March 20, 1933, 48 Stat. 11. Accepting that as the 
construction of the law applicable, retired enlisted men and trans- 
ferred members of the Naval Reserve may be hospitalized in Veterans’ 
Administration hospitals “in accordance with law” only when such 
hospitalization is provided for by the Secretary of the Navy, and if 
admitted to Veterans’ Administration hospitals under the present law 
and regulations of the Veterans’ Administration without the interven- 
tion of the Navy Department, they have not been hospitalized “in 
accordance with law” and their subsistence while in hospital is not 
under section 207 of the Naval Reserve Act of 1928 but is a matter con- 
trolled by the regulations of the Veterans’ Administration. 

With respect to your second question, article 1204 (6) of the Naval 
Regulations provides: 


Retired officers and enlisted men of the Regular Navy and Marine Corps, and 
enlisted men of the Navy and Marine Corps transferred to the Fleet Reserve 
after 16 or more years of service, may be admitted to any Army hospital on 
their own request subject to the approval of the medical officer in command 
of the hospital or surgeon of the station. 





















This paragraph, however, is, and as above shown, is required to be 
qualified by paragraph (4) of the same article. Its purpose is merely 
to indicate that no superior naval authority is required to determine 
that hospital or medical treatment is required as is clearly shown by 
a reading of paragraph (5) of the same article. Personnel as de- 
scribed in section 207 of the Naval Reserve Act of 1938 admitted to 
Federal hospitals other than naval hospitals on their own application 
without the prior approval of the Navy Department as provided in 
article 1204 (4) are not hospitalized in accordance with law, and you 
ure advised in answer to your second question that no naval appro- 
priation is available for the payment of their subsistence in such 
hospitals in such circumstances. 

The act of May 7, 1932, 47 Stat. 150, forming the basis for your 
third question, provides: 


That all warrant officers and enlisted men who served in the Army, Navy, 
Marine Corps, or Coast Guard of the United States during the World War or 
the Spanish-American War, and whose service during such war was creditable, 
aud who have been or hereafter may be retired according to law, shall on the 
date of approval of this act or upon retirement in the case of those now on 
the active lists of the services named herein, be advanced in rank on the retired 
list to the highest commissioned, warrant, or enlisted grade held by them during 
such war: Provided, That nothing in this act shall entitle any of the personnel 
described herein while on active duty, to any other rank than that in which 
they were serving at the time of retirement: And provided further, That no 
increase in active or retired pay or allowances shall result from the passage of 
this act. 




























In view of the provisos of the act so far as pay and allowances 
are concerned, the enlisted men coming within that act remain en- 
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listed men. The act confers as an honorary rank the highest com- 
missioned, warrant, or enlisted grade in which the man served in one 
or the other of the two wars named; it denies such advanced rank 
when on active duty if higher than the rank in which serving at the 
time of retirement and denies any increase in active or retired pay 
or allowances because of any honorary advanced rank so conferred. 
Obviously, it was not intended to reduce any pay or allowances that 
would otherwise accrue to such retired enlisted man by conferring 
such honorary rank. You are accordingly informed in answer to 
your third question that the appropriation available for rations or 
subsistence of retired enlisted men of the Navy or Marine Corps 
when hospitalized in accordance with law in a Federal hospital (ex- 
cept St. Elizabeths) is also available for the rations or subsistence 
of retired enlisted men so hospitalized who have been accorded com- 
missioned or warrant rank on the retired list under the provisions 
of the quoted act of May 7, 1932. 


(A-99355) 


TELEPHONES—PRIVATE QUARTERS—PROPORTIONATE SWITCHBOARD, 
ETC., EXPENSE LIABILITY AND ALLOTMENT OF GOVERNMENT FREE 
CALLS 


Payment by an officer of his proportionate share of the total cost to the Gov- 
ernment of telephone switchboard, etc., service because of the installation, 
in his quarters, of a private telephone connected with the switchboard, does 
not entitle the officer to a proportionate share of the free calls allowed the 
Government on the basis of the charge for the trunk line and which are not 
increased in number because of the attaching of additional telephones to 
the switchboard. 16 Comp. Gen. 59, amplified. 


Acting Comptroller General Elliott to the Secretary of the Navy, December 5, 
1938: 


Your letter of November 14, 1938, is as follows: 


It appears from information received in the Navy Department that an order 
was placed on November 1, 1937, for the following telephone service at the naval 
radio station, Cheltenham, Maryland: 

Per month 
PBX-B 40 line oak switchboard 
Trunk line (including 50 messages) 
15/2 Exchange Mileage (per trunk) 
Stations 6 at 50¢ each 


Additional orders were placed on November 30, 1937, for one service connection 
and on June 22, 1938, for service connections for 4 PBX telephones and 1 PBX 
extension telephone. It would, therefore, appear that there are six telephones, 
official and private, connected with the switchboard. 

The officer in charge, naval radio station, Cheltenham, Maryland, was advised 
that from date of installation of private telephone in his quarters he was charge- 
able with one-sixth of the cost of maintenance of the switchboard, the trunk 
line and exchange mileage plus additional charge of fifty cents for one station 
and the cost of personal calls. 

The officer in charge now contends that as he is compelled to pay one-sixth 
of the charges for maintenance of the switchboard, trunk line, including fifty 
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messages, exchange mileage, and stations, he is entitled to make, without addi- 
tional charge therefor, personal calls to the extent of one-sixth of the allowed 
total of fifty calls. 


It would appear that as the officer in charge is required to pay one-sixth 
of the total cost of telephone service that he should be entitled to a propor- 
tionate share of the allowed number of calls for his personal use. 

Your decision is requested whether the officer in charge, naval radio station, 
Cheltenham, Maryland, is entitled to one-sixth of the fifty calls included in the 
trunk line charge or 834 personal calls per month without charge. 


Section 7 of the act of August 23, 1912, 37 Stat. 414 provides: 

That no money appropriated by this or any other Act shall be expended for 
telephone service installed in any private residence or private apartment or for 
tolls or other charges for telephone service from private residences or private 
apartments, except for long-distance telephone tolls required strictly for the 
public business, and so shown by vouchers duly sworn to and approved by the 
head of the department, division, bureau, or office in which the official using 
such telephone or incurring the expense of such tolls shall be employed. 

In 16 Comp. Gen. 59, it was held in a similar case that an officer of 
the United States having a telephone in his private quarters con- 
nected with a switchboard operated at Government expense should 
be required to pay a proportionate share of the whole cost of the 
telephone expenses dependent upon the number of telephones oper- 
ating through that switchboard. There was not considered in that 
case any question of the number of free calls which might be utilized. 

In the present case it appears that the number of free calls is de- 
pendent upon the charge for the trunk line and is not increased by 
attaching additional telephones to the switchboard. In other words, 
the Government was entitled to the 50 free calls regardless of the 
installation of the telephone in the officer’s private quarters. Hence, 
to permit the officer to have the benefit of any of the free calls to 
which the Government was entitled before the installation of the 
private telephone would result in the use of appropriated moneys 
for telephone service in private quarters in contravention of the 
provisions of the act of August 23, 1912, supra, as the officer would 
thereby be receiving some benefit of the payment by the Government 
of five-sixths of the switchboard and trunk line charges. 

Answering your questions specifically, you are informed that the 
payment by the officer of one-sixth of the charges does not entitle him 
to any free calls. 


(A-99562) 


CONTRACTS—DAMAGES—LIQUIDATED—UNFORESEEABLE DELIVERY 
DELAYS AND CONSTRUCTION OF “PENALTY” STIPULATIONS 


Where contract contained no provision for excusing compliance with the de- 
livery requirements for any cause, unforeseen difficulties in delivery, al- 
leged to have been brought about by truck load reduction requirements and 
consequent scarcity of trucks, will not excuse performance as required by 
the contract, and there is no authority of law for remission of any part 
of the amount deducted as liquidated damages for delays in delivery. 

161412—-39-———-34 
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The use of the word “penalty” in a contract provision for liquidated damage 
assessment in the event of delay in delivery is not conclusive as to whether 
the provision is one for liquidated damages or as one for a penalty, such 
provisions, or those of similar import, being no longer for construction as 
penalties in cases of doubt, but for construction without bias and in a 
manner to give effect to the intention of the parties. 

Where time is of the essence of the contract—prompt delivery being urgently re- 
quired—and the prime reason for award to a particular contractor was 
his agreement to make delivery of the lumber when required, a contract 
provision, inserted by the contracting officer who was aware of the dam- 
ages which probably would result from delays in delivery, for deduction 
from the contract price for such delays “in an amount equal to 2% of the 
total order per day or part thereof for each day or part thereof in excess 
of the time limit set forth by the bidder to complete his contract IN FULL,” 
the “penalty assessed,” however, in no case to “be more than 10% of the 
total order,” is for construction as a liquidation of the probable damages 
and not as a provision for a penalty. 

Neither ordinary commercial practices nor the settled rules for determining 
actual damages flowing from breach of contracts between private individ- 
uals provide a sufficient basis for establishing the Government's loss in 
the event of delays where the element of time is of the essence of the con- 
tract and so stated and considered in making award because of the urgent 
Government need, as the actual monetary losses which may be suffered 
are not always an accurate measure in cases involving public convenience 
and necessity. 

Where time is of the essence of the contract—prompt delivery being urgently 
required—and the prime reason for award to a particular contractor was 
his agreement to make delivery of the lumber when required, the propriety 
of the inclusion in the contract by the contracting officer of a provision to 
liquidate the probable damages which might arise from delays in delivery 
is apparent, and the provision is for enforcement according to its terms 
without inquiring into the question of actual damages. 


Acting Comptroller General Elliott to the Angelina County Lumber Company, 
December 5, 1938: 


By your letter of October 5, 1938, you request review of settlement 
dated May 24, 1938, which disallowed your claim for remission of 
$564.67 withheld as liquidated damages for delay in delivery of cer- 
tain lumber to the Puerto Rico Reconstruction Administration under 
contract No, ER-Tps-36-2484, dated September 16, 1937. 

Under the terms of said contract you were required to deliver 31 
items of Short Leaf Yellow Pine lumber, Common No. 1, S. P. A. 
Grade Marked, to the project site at Dos Bocas Km. 63.5, Arecibo- 
Utuado Road, Arecibo, Puerto Rico, within 28 days after receipt by 
you of the order therefor, at a price of $54.80 per thousand board 
feet for 102,000 board feet covered by the contract, less discount of 
1 percent for payment within 20 days after delivery. 

Purchase order No. 43051 was issued under the aforesaid contract 
on September 17, 1937, and appears to have been received by you on 
September 18, 1937, thus establishing October 16, 1937, as the date 
on which deliveries were required to be completed in accordance with 
the terms of the contract. There were received 103,023 board feet of 
lumber, of the value of $5,645.66, at the contract unit price of $54.80 
per thousand board feet, but deliveries of the quantity required by the 
contract were not completed until October 21, 1937, 5 days after the 
date specified for completion. In making payment to you, the sum 
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of $564.67 was deducted from the amount otherwise due, in accord- 
ance with the following provisions of the contract: 


Date delivery requircd.—Within 28 days after receipt of order. 

Time is an important factor and those bidders who do not agree to deliver 
within the time specified will not have their bids considered in making the 
award. In addition to this those bidders who agree to deliver within the time 
set forth and are awarded the contract and then fail to deliver within that 
period will be penalized in an amount equal to 2% of the total order per day 
or part thereof for each day or part thereof in excess of the time limit set forth 
by the bidder to complete his contract in full. The penalty assessed shall, 
however, in no case be more than 10% of the total order. 


Your claim for remission of the sum of $564.67 so deducted was 
based, in substance, on the suggestion that delay of 5 days in 
delivery of the lumber was due to an unforeseeable cause over which 
you had no control. The alleged cause of the delay is described in 
letter of October 22, 1937, from your agent, C. E. Rosello Co., to 
the Puerto Rico Reconstruction Administration, in the following 


words: 


This lot arrived to San Juan on board §. 8. Tillie Lykes and was unloaded and 
ready for delivery on the 13th inst. Exactly the day before all trucks owners 
made an arrangement to raise the freight rates for all routes over the island, 
as a consequence of new regulations for the highways put in force by the pvlice. 
This meant that they couldn’t carry loads heavier than 6000 Ibs., exactly about 
he'f the load they were accustomed to move in each trip. And furthermore to 
make things worse for us as all merchants were affected by this new 
disposition, nearly all trucks available were requisitioned, as practically all 
the trucks had to make two trips for what was needed previously only one. 


With respect to these allegations, the Puerto Rico Reconstruction 
Administration, in reporting on your claim, made the folowing state- 
ment: 


The contractor does not agree with this deduction and has submitted cor. 
respondence indicating that he contracted five truck owners for the transpor- 
tation of the lumber from San Juan to the project site, who informed him that 
they had not sufficient trucks to deliver the lumber within the time limit of the 
contract. They informed him that the impossibility on their part to deliver the 
material as called for by the contract was due to the fact that an Insular law 
had been placed in force as of that time which did not permit their trucks 
to carry loads in excess of 6,000 lbs. and that this quantity was almost half 
of what their trucks previously carried. 

They further informed him that this law was the cause of a strike among 
their truck drivers who are paid on a percentage basis of the proceeds of each 
trip as they were fined $50.00 each time they were caught carrying loads in 
excess of the quantity stipulated by the law. 

It has been found by this office that although such a law existed the same was 
in effect prior to the period when the material covered by this contract had 
to be transported. Furthermore, this office has no knowledge of a formal strike 
among truck drivers and believes that the 28 days allowed the contractor 
was enough time for completion of delivery even when material had to be 
ordered from the States. 


These findings are confirmed by the report of the Procurement Office 
of the Treasury Department at San Juan, Puerto Rico, the con- 
tracting office, and both of the departments involved have recom- 
mended disallowance of the claim. 

Moreover, no authority of law exists for remission of any part 
of the amount deducted, inasmuch as the contract contained no pro- 
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vision for excusing compliance with the delivery requirements for 
any cause. It has long been established that unforeseen difficulties 
will not excuse performance of a contract unless provided for 
therein, Berg v. Erickson, 234 Fed. 817, and that the terms of the 
contract must prevail where the parties make no provision for a 
dispensation. Columbus Ry. Power & Light Co. v. Columbus, 249 
U. S. 399. And see United States v. Gleason, 175 U. S. 588. 

In your request for review you urge that because the stipulation 
with respect to deductions for delays in delivery is denominated 
in the contract as a “penalty,” the provision should be construed 
as one for a penalty, rather than as one for liquidated damages. 
You allege that the United States suffered no actual damages, and 
that, therefore, a “penalty” should not be assessed. In support 
thereof you cite Tayloe v. Sandiford, 7 Wheat. (20 U.S.) 13. 

With respect to whether a clause, such as the one here considered, 
should be construed as a provision for a penalty or as one for liqui- 
dated damages, it was said in the case of Northwestern Terra Cotta 
Co. v. Caldwell, 234 Fed. 491, certiorari denied, 242 U. S. 643, that 
(p. 496) “It is settled by abundant authorities that the mere use of 
the terms ‘penalty,’ ‘forfeiture, ‘liquidated damages,’ or ‘stipulated 
damages,’ is not conclusive as to the true construction.” And it was 
stated by Judge Learned Hand, in Jn Re Outfitters’ Operating Realty 
Co., 69 F. (2d) 90, that (p. 92) : 

* * * We disregard the earlier canon by which all provisions fixing dam- 
ages were construed as penalties in cases of doubt; the decisions of the 
Supreme Court no longer give countenance to that notion; such clauses are 
construed without bias. U. 8. v. Bethlehem Steel Co., 205 U. 8. 105, 119, 27 
S. Ct. 450, 51 L, Ed. 731; U. 8. v. United Engineering & Const. Co., 234 U. 8. 
236, 241, 34 S. Ct. 843, 58 L. Ed. 1294; Wise v. U. S., 249 U. S. 361, 365, 366, 39 
S. Ct.-303, 63 L, Ed. 647; Hathaway & Co. v. U. 8., 249 U. S. 460, 464, 89 S. Ct. 
346, 63 L. Ed. 707. * * * 

Therefore the provision in the instant contract for deductions in 
the event of delays in delivery is to be interpreted, like any other 
contract provision, in such a manner as to give effect to the inten- 
tion of the parties. The circumstances are such as to leave no room 
for doubt that the provision in question was inserted to compensate 
the United States for such damages as were likely to be caused by 
failure to receive the designated quantity of lumber within the time 
specified. In considering this point, it should be noted at the out- 
set that, in response to the Government’s invitation, six bids were 
received offering to furnish the lumber at prices lower than that 
quoted by you. The prime reason for award of the contract to you 
was your agreement to make delivery of the lumber at the project 
site within 28 days after receipt by you of the order. 

Obviously, the element of time was of the essence of the contract, 
and prompt delivery of the lumber in accordance with your agree- 
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ment was urgently required. In these circumstances, it is the general 
practice of Government contracting officers to include provisions for 
liquidated damages in contracts made by them. This practice has 
been sanctioned frequently and consistently by the decisions of the 
courts and the accounting officers of the United States, and is now 
almost universally followed in the Government service in contracts 
for purchase of materials which are urgently required. See 11 Comp. 
Gen. 386, and cases there cited. In view of this well established 
procedure for liquidation of such damages by the insertion in Gov- 
ernment contracts of clauses similar to the one here under considera- 
tion, it is only natural to assume that the contracting oflicer drafted 
the provision for deductions with the intention of liquidating the 
damages which might result from delays in delivery. 

Neither ordinary commercial practices nor the settled rules for 
determining actual damages flowing from breach of contracts between 
private individuals provide a sufficient basis for establishing the 
Government’s loss in the event of such delays because the actual 
monetary losses which may be suffered are not always an accurate 
measure of damages in cases involving public convenience and 
necessity. 

Hence, the propriety of the insertion by the contracting officer 
of a provision to liquidate the probable damages which might arise 
from delays in delivery of lumber under the contract is readily ap- 
parent. Therefore, in interpreting the instant contract, it is 
proper to assume that the contracting officer—having awarded the 
contract to one other than the low bidder on the strength of a 
promise for earlier delivery than was offered by the six lower 
bidders—was aware of the damages which probably would result 
from delays in delivery and sought to provide against them. 

Interpreted in the light of the circumstances set forth above, the 
provision of the instant contract relative to deductions for delays 
in delivery clearly appears to have been a provision for liquidated 
damages. As such, the provision is for enforcement according to its 
terms, without the necessity of examining into the question of actual 
damages. See cases cited in the quotation from the opinion of the 
court in the case of Jn Re Outfitters’ Operating Realty Company, 
supra. See also Frick Co, y. Rubel Corporation, 62 F. (2d) 765 
(C. C, A. 2d), holding that where a contract fixed liquidated damages 
for breach, the district court properly excluded as immaterial certain 
evidence which had been offered to prove that the actual loss caused 
by the breach was infinitesimally small as compared with the stipu- 
lated liquidated damages, and properly directed a verdict for the 
amount of liquidated damages agreed upon in the contract, irrespec- 
tive of the amount of actual damages. 
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Accordingly, the settlement disallowing your claim must be, and 
is, sustained. 


(A-97878) 


EMERGENCY RELIEF APPROPRIATION ACT OF 1938—LOANS TO RURAL 
REHABILITATION COOPERATIVE ASSOCIATIONS FOR ENGAGING IN 
INDUSTRIAL ENTERPRISES 


The appropriation made to the Secretary of Agriculture in the Emergency 
Relief Appropriation Act of 19388, 52 Stat. 810, for “administration, loans, 
relief, and rural rehabilitation for needy persons,” may not be considered 
available for loans for industrial enterprises, in competition with private 
industry, engaged in by associations of rural rehabilitation clients of the 
Farm Security Administration, particularly when the industrial enterprises 
involve the manufacture of silk hosiery, an enterprise of doubtful relation to 
agricultural pursuits, and one which apparently tends to defeat the purpose 
and intent of the relief appropriation. 


Acting Comptroller General Elliott to the Secretary of Agriculture, December 
6, 1938: 


Your letter of November 5, 1938, is as follows: 


Reference is made to your letter of September 23, 1938, quoting from letters 
received concerning loans made for the construction and operation of hosiery 
mills on certain of the projects under the jurisdiction of the Farm Security 
Administration of this Department. A statement is requested as to what the 
plans entail and the authority of law under which the action was taken. 

At five of the approved rural rehabilitation projects of the Farm Security 
Administration, namely, Cumberland Homesteads, Tennessee; Red House, West 
Virginia; Penderlea, North Carolina; Skyline Farms and Bankhead Farms, 
Alabama, loans have been made to cooperative associations, membership in 
which is limited to homesteaders at the project. The funds are to be used for 
constructing, equipping, and operating hosiery mills. The operation of the 
mills is to be undertaken by operating companies organized at each project. 
Leases of the factories and equipment will be executed between the cooperative 
associations and the operating companies calling for rents sufficient to enable 
the cooperative associations to repay to the Government the principal of and 
interest upon the loans made. Arrangements have been made with the Dexdale 
Hosiery Mills of Lansdale, Pennsylvania, whereby the latter engages these 
operating companies on a contract basis to throw and knit into hosiery silk 
supplied by it. In addition, the Dexdale Hosiery Mills will furnish the necessary 
technical and management services. Provisions have been made for profit 
sharing in the enterprise by the homesteaders who will be employed in these 
plants, which will, in addition to the amounts paid out in wages to the home- 
steaders, be available for their rehabilitation. 

The authority for making these loans is derived from the provisions of the 
Emergency Relief Appropriation Act of 1938 and the provisions of Executive 
Order No. 7143, dated August 19, 1935, which by my Memorandum No. 760, 
dated June 30, 1928, were made applicable to the expenditure of funds appropri- 
ated by that Act for “loans, relief, and rural rehabilitation for needy persons.” 
These loans were made to the associations in accordance with your decision No. 
A-85950 of May 26, 1937, to the Secretary of Agriculture, approving a similar 
loan to Westmoreland Community Enterprises, Inc., for the construction and 
operation of a garment factory at Westmoreland Homesteads Project, Pennsyl- 
vania. In that decision, the Acting Comptroller General held a loan for such 
a purpose to be within the authority given to make loans “necessary in the 
administration of approved projects involving rural rehabilitation.” Further- 
more, in response to a letter from your office dated March 15, 1938, you were 
informed of a similar loan made to the Tygart Valley Association for the 
construction and operation of a wood dimension stock factory at Tygart Valley 
Homesteads, West Virginia. 

The loans made to the five associations mentioned above for the operation 
of hosiery mills are in all substantial respects similar to those made at the 
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Westmoreland and Tygart Valley Projects. All five projects are approved 
projects involving rural rehabilitation or relief in a stricken agricultural area. 
In accordance with the procedure approved in the Controller General's decision 
of May 19, 1936, No. A-73755, and referred to in your said decision of May 26, 
1937, proper safeguards have been erected to insure compliance with the condi- 
tions stipulated in Section 2 of Executive Order No. 7143 as to membership 
in and supervision of the association, and with all the requirements in Sections 
3, 4, and 5 of that Order as to interest rates, maturity, and repayments. 

Loans have been made for these purposes to the associations listed in the 
following amounts. Appropriate agreements have been executed covering each 
such loan. 


Cumberland Cooperative Company, Cumberland Homesteads, Tennes- $ 

750, 000 
Red House Association, Red House, West Virginia__.___.___----- es 750, 000 
Penderlea Farms Homestead Association, Penderlea, North Carolina_. 750, 000 
Skyline Industrial Company, Skyline Farms, Alabama 
Homestead Industrial Company, Bankhead Farms, Alabama 


The Emergency Relief Appropriation Act of 1938, 52 Stat. 809, 
provides in part as follows: 


Section 1. That in order to continue to provide work relief on useful public 
projects, and relief, in the United States and its Territories and possessions, 
there is hereby appropriated, out of any money in the Treasury not otherwise 
appropriated, to remain available until June 30, 1939, as follows: 

* x * >” © oe * 

(3) To the Secretary of Agriculture, $175,000,000, together with balances of 
allocations heretofore made or hereafter to be made to the Farm Security 
Administration under the Emergency Relief Appropriation Act of 1937 and the 
joint resolution of March 2, 1938, which remain unobligated on June 30, 1938, 
and such sums shall be available for administration, loans, relief, and rural 
rehabilitation for needy persous; * * * 


Executive Order No, 7143, August 19, 1935, which you state was 
made applicable by your memorandum No. 760, dated June 30, 1938, 
to the expenditure of funds appropriated by the Emergency Relief 
Appropriation Act of 1938 for loans, relief, and rural rehabilitation 
for needy persons, is in part as follows: 


By virtue of and pursuant to the authority vested in me by the Emergency 
Relief Appropriation Act of 1935, approved April 8, 1935 (Public Res, 11, 74th 
Cong.), I hereby prescribe the following rules and regulations governing the 
making of loans by the Resettlement Administration: 

Sec. 1. Loans may be made by the Resettlement Administration * * * 
(b) for such other purposes as may be necessary in the administration of 
approved projects involving rural rehabilitation or relief in stricken agricul- 
tural areas. 

Sec. 2. Loans for the purposes mentioned in section 1 (b) hereof may be 
made by the Resettlement Administration either to individuals or to such bona 
fide agencies or cooperative associations as the Administrator shall approve: 
Provided, however, That such loans shall be made to such agencies or associa- 
tions only upon condition (a) that they impose no inequitable restrictions upon 
membership or participation therein, and (b) that they be so conducted under 
the supervision of the Resettlement Administration as to protect adequately the 
interests of the members or participants therein. 


The loans to the Westmoreland Community Enterprises, Inc., and 
the Tygart Valley Association referred to in your letter as precedents 
for the five loans here in question were made pursuant to authority 
of the Emergency Relief Appropriation Acts of 1935 and 1936 and 
the provisions of Executive Order No. 7143 as extended by Executive 
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Order No. 7396 to transactions financed under the Emergency Relief 
Appropriation Act of 1936. By decision of May 26, 1937, 16 Comp. 
Gen. 10438, this office withheld objection to a proposed loan to a coop- 
erative association or group agency to build, equip, and operate a 
factory for the manufacture of pants at the Westmoreland Home- 
steads, upon a full showing by your department that the loan was 
for a purpose necessary in the administration of an approved project 
involving rural rehabilitation or relief in stricken agricultural areas, 
within the purview of Executive Order No. 7143, and on the basis of 
the broad powers conferred on the President by the Emergency 
Relief Appropriation Acts of 1935 and 1936. The loan to the Tygart 
Valley Association, concerning which information was requested in 
my letter of March 15, 1938, A-93163, and furnished by your reply 
of April 7, 1938, appearing to have been made under the same 
authority of law and the same appropriations as in the case of the 
Westmoreland Homesteads, no further question was raised relative 
thereto. 

However, no showing of necessity in the administration of ap- 
proved projects involving rural rehabilitation has been made with 
respect to the loans here in question, and it is doubtful a satisfactory 
showing could be made to authorize loans to the Cumberland Co- 
operative Company et al., for the construction and operation of 
hosiery mills from funds appropriated directly to the Secretary of 
Agriculture by the Emergency Relief Appropriation Act of 1938. 
While section 7 of that act authorizes the heads of departments, estab- 
lishments, and agencies to which funds are appropriated therein to 
prescribe such rules and regulations as may be necessary in carrying 
out the purposes of the act, the act does not confer upon the Secretary 
of Agriculture the broad discretionary powers given the President 
by earlier relief acts. Compare the provisions of section 1 of the 
Emergency Relief Appropriation Act of 1937, 50 Stat. 352, that 


* * * This appropriation shall be available for expenditure by the Re- 
settlement Administration for such loans, relief, and rural rehabilitation for 
needy persons as the President may determine, including such cost of administra- 
tion as the President may direct: * * 





The distinction between the authority of the Secretary of Agricul- 
ture under the Emergency Relief Appropriation Act of 1938 and 
that of the President under earlier relief acts was pointed out in de- 
cision of September 30, 1938, 18 Comp. Gen. 285, to you, with respect 
to the extent of administrative discretion to include various require- 
ments in contracts of the Farm Security Administration, said de- 
cision holding, at page 296, in part as follows: 


2. The said appropriation in question for the activities of the Farm Security 
Administration contained in the Emergency Relief Appropriation Act of June 
21, 1938, 52 Stat. 809, 810, is made directly to the Secretary of Agriculture 
and is expressly made available for “administration, loans, relief, and rural 
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rehabilitation for needy persons.” The provision in section 7 of the act that “In 
carrying out the purposes of this title, the heads of the departments, establish- 
ments, and agencies to which funds are appropriated herein are authorized to 
prescribe such rules and regulations as may be necessary” does not confer on 
such administrative heads any discretion to direct expenditures for purposes 
outside those for which the funds were appropriated directly to their particular 
agencies; nor does it confer on them the broad powers and wide discretion 
vested in the President by the prior general emergency relief appropriation acts 
making lump sum appropriations “to be used in the discretion and under the 
direction of the Presideni.” See, for example, section 1 of the act of April 
8, 1985, 49 Stat. 115, and section 1 of the act of June 29, 1937, 50 Stat. 352. 
Obtaining pay roll and labor statistics for the Department of Labor is clearly 
outside the purposes of the appropriation for the activities of the Farm Security 
Administration, and that being so, such expenditures may not be authorized by 
regulation, notwithstanding that the President under prior appropriations had 
authority to direct such expenditures as a part of general relief measures in- 
volving all governmental agencies. * * 


The appropriation of $175,000,000 made to the Secretary of Agri- 
culture in the Emergency Relief Appropriation Act of 1938, 52 Stat. 
810, for “administration, loans, relief and rural rehabilitation for 
needy persons” must be construed as authorized for use only for the 
specific purposes for which made available. There is nothing in the 
appropriation either in specific terms or by necessary implication 
which may be construed as authorizing its use for loans for any and 
all activities, including industrial enterprises in competition with 
private industry, which may be engaged in by associations of rural 
rehabilitation clients of the Farm Security Administration. On the 
contrary, it is to be supposed that such loans were intended by the 
Congress to have some relation to agricultural pursuits, or at least 
to activities of a type usually carried on in rural communities. See, 
for an example of such a case, decision of May 19, 1936, A—73755, re- 
lating to a proposed loan to the Forest Products Association, Inc. 
Subsidizing the manufacture of silk hosiery on subsistence homestead 
projects does not appear to come within such contemplated field of 
agricultural relief or rural rehabilitation. Rather, on the basis of 
representations on behalf of both employees and employers in the 
silk hosiery industry, referred to in previous correspondence, there 
are indications that the undertaking tends to defeat the whole pur- 
pose and intent of the Emergency Relief Appropriation Act of 1938 
to supplement private employment and provide rural rehabilitation, 
by throwing industrial workers out of employment and giving rise 
to increased competition with cotton, the chief agricultural product 
of the south. 

Furthermore, by the Department of Agriculture Appropriation 
Act, 1939, 52 Stat. 748, an appropriation of $2,000,000 was made for 
liquidation and management of resettlement projects, to enable the 
Secretary of Agriculture to carry out the provisions of Section 43 
of Title IV of the Bankhead-Jones Farm Tenant Act, approved July 
22, 1937, 50 Stat. 530, which provides in part as follows: 
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The Secretary is authorized to continue to perform such of the functions 
vested in him pursuant to Executive Order Numbered 7530 of December 31, 
1936, as amended by Executive Order Numbered 7557 of February 19, 1937, 
and pursuant to Public Act Numbered 845, approved June 29, 1936 (49 Stat. 
2035), as shall be necessary only for the completion and administration of 
those resettlement projects, rural rehabilitation projects for resettlement pur- 
poses, and land development and land utilization projects, for which funds 
have been allotted by the President, and the balances of funds available to 
the Secretary for said purposes which are unexpended on June 30, 1937, are 
authorized to be appropriated to carry out said purposes: * * * 


In view of the declared policy of Congress with respect to ex- 
penditures in connection with the completion and administration of 
resettlement projects and rural rehabilitation projects for resettle- 
ment purposes, and the specific appropriation made therefor, it must 
be held that an additional expenditure in excess of $3,000,000 in the 
form of loans or otherwise, which will result in increasing by that 
amount the Government’s capital investment in such projects, is 
unauthorized in the absence of more specific authority of law. 

While this office is cognizant of the administrative problems pre- 
sented in this matter, it may not approve expenditures of doubtful 
legality. Accordingly, you are advised that on the present record 
credit will not be allowed for payments under the loan agreements 
with the Cumberland Cooperative Co. et al., listed in your letter. 


(A-99709) 


CONTRACTS—MANUFACTURER AND REGULAR DEALER DETERMINA- 
TIONS—ADMINISTRATIVE RESPONSIBILITY AND WALSH-HEALEY 
ACT STIPULATION INCLUSION REQUIREMENTS 


The question whether a particular bidder is or is not the manufacturer of, or a 
regular dealer in, the materials, supplies, articles, or equipment to be manu- 
factured or used in the performance of a contract is for administrative 
determination, and, if administratively determined that a bidder is so quali- 
fied, this office is not required to object, if, where applicable, the manufac- 
turer or regular dealer, etc., stipulations of section 1 of the act of June 
30, 1936, 49 Stat. 2036, are inserted in the contract and the contractor 
agrees thereto without qualification. 


Acting Comptroller General Elliott to the Secretary of War, December 7, 1938: 
There has been received your letter of November 29, 1938, as follows: 


Under date of September 27, 1938, the Washington Quartermaster Depot issued 
Invitation for Bids No. 950-89-64 for furnishing steel furniture, walnut grain, 
household type, for officers’ and noncommissioned officers’ quarters. 

Four (4) bids were received in response to the above Invitation as follows: 


Lump sum, Lump sum, 

f. 0. b. i OL 
Bidder: origin destination 
Doehler Metal Furniture Company__-___-------~- $91, 109. 20 $92, 391. 80 
dqguipment and Furniture Corp___-.------------ 155, 752. 54 161, 611. 95 
a ts INI, A eat esti ttiep sinensis 152, 852. 50 158, 852. 50 
Ne ee de tmenararens 95, 874. 67 98, 391. 62 


The first three bidders indicated in their bids that they were bidding as regular 
dealers, whereas, the fourth bidder indicated that it was bidding as a manu- 
facturer. 
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Paragraph 9a of the Quartermaster Corps Tentative Specifications No. 373-H, 
which was incorporated in the Invitation, reads as follows: 

‘Each bidder shall state the location of his factory, or factories, where it will 
be necessary to inspect any part of the furniture during the process of manu- 
facture. This requirement does not apply to such items as artificial leather, 
hardware, mirrors, lacquer, ete., which will be inspected as they are being used. 
No award will be made to any manufacturer who cannot submit evidence satis- 
factory to The Quartermaster General that he is fully qualified financially te 
carry out the contract and that he has, under his ownership and management 
adequate factory, equipment, and skilled personnel for the purpose, nor to any 
manufacturer who has not had at least three (3) years’ experience in manu- 
facturing the same high grade class of furniture as is required by these specifica- 
tions. The award will be made by item or items as they appear in bidding sheet 
and not for individual pieces of furniture. 

“(1) Proof of qualifications as required above shall be submitted with bid.” 


It develops that this paragraph (9a) was inserted in the specifications through 
error on the part of the issuing office. It was tie intent to insure by this 
paragraph the financial and technical responsibility of a contractor which 
was adequately provided for in the Invitation in that the Representations and 
Stipulations pursuant to Public Act No. 846, 74th Congress, were attached and 
made a part of the Invitation. 

The question has arisen as to whether the low bidder, the Doehler Metal 
Furniture Company, Ine., has complied with the essential requirements of 
Paragraph 9a, as quoted above. Your attention in this connection is invited 
in particular to certain statements contained in a letter from this bidder, 
dated October 18, 1938, and letters from the Metal Office Furniture Company 
and the Harter Corporation, dated October 25, 1938, and October 26, 1938, 
respectively, which accompanied the bid of the Doehler Company. These state- 
ments are extracted below. 

Letter from Doehler Metal Furniture Company, Inc., dated October 18, 1938, 
to the Contracting Officer: 

* * a * *” * * 


“For a number of years we have been qualified as manufacturers in our 
dealings with various Federal Government Departments and Agencies, but 
since the inception of the Walsh-Healey Act, we have been instructed by the 
Department of Labor that the technical requirements of their administration 
of the Act required that we qualify ourselves as ‘regular dealers.’ In our 
opinion we are manufacturers in a certain sense of the word since we own 
our own valuable tools and dies, patents, designs, maintain extensive stocks 
and parts and completed furniture at our own expense, shipped from plants 
in our own name and distribute through a system of regular dealers except on 
Federal Government business. The plants in which these preducts are fabri- 
cated and assembled while not directly owned by us, are closely financially 
associated with us and do not manufacture these articles for any other organi- 
zation than ourselves.” 

Letter from Metal Office Furniture Company dated October 25, 1938: 

bo oe cf oa * ae + 

“This is to certify that we fabricate various articles of metal bedroom 
furniture and metal dining room furniture for the Doehler Metal Furniture 
Company, Inc., of New York City; that we carry stock of certain items in these 
classifications for this company and that we have frequently manufactured 
specially designed articles for both these categories for the Doehler Metal 
Furniture Company during the past six years which they have sold to such 
units of the Federal Government as the U. S. Army, U. 8S. Navy, the Panama 
Canal, ete. 

* * * * * * » 

“Due to certain financial arrangements and sales agreements existing be- 
tween Doehler Metal Furniture Company and our organization, we produce 
articles of metal bedroom furniture and metal dining room furniture exclu- 
sively for them and consequently they are entering this bid under their own 
name for such items in the above invitation for steel furniture assare within 
our manufacturing range.” 

Letter from the Harter Corporation, dated October 26, 1938: 


* * * « + + * 
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“This is to certify that we fabricate various articles of metal bedroom 
furniture and metal dining room furniture for the Doehler Metal Furniture 
Company, Inc., of New York City; that we carry stock of certain items in these 
classifications for this company and that we have frequently manufactured 
specially designed articles for both these categories for the Doehler Metal 
Furniture Company during the past six years which they have sold to such 
units of the Federal Government as the U. 8. Navy, U. 8S. Army, the Panama 
Canal, ete. 

* a” a: * ~ cs * 

“Due to certain financial arrangements and sales agreements existing be- 
tween Doehler Metal Furniture Company and our organization, we produce 
articles of metal bedroom furniture and metal dining room furniture exclu- 
sively for them and consequently will enter our bid through them for such 
items in the above invitation for steel furniture as are within our manu- 
facturing range.” 

In view of the foregoing this Department is of the opinion that the bid of 
the Doehler company meets the essential requirements of paragraph 9a of the 
specifications, as well as all other requirements of the invitation, and that 
award may properly be made to that company. 

Your opinion as to the propriety of the proposed award would be appreciated. 







































Any contract to be awarded in this case must contain the stipu- 
lations set forth under subparagraphs (a) to (e), inclusive, of sec- 
tion 1 of the act of June 30, 1936, 49 Stat. 2036, and the contractor 
must agree thereto without qualification. The question as to whether 
any particular bidder is or is not the manufacturer of or a regular 
dealer in the materials, supplies, articles, or equipment to be manu- 
factured or used in the performance of the contract on which a bid 
is submitted is for administrative determination. If it be admin- 
istratively determined that the low bidder in this instance is the 
manufacturer of or a regular dealer in the articles to be covered by 
the contract and will agree without qualification to the stipulations 
above referred to, then, in view of the facts reported in the above- 
quoted letter, this office is not required to object—because of the 
requirement in paragraph 9a of the specifications quoted in your 
letter, supra, with respect to experience in manufacturing—to the 
proposed award to such low bidder. 


(A-91705) 


CONTRACTS—INCREASED COSTS—WAGES—BIDDER’S DESIGNATION 
OF SEVERAL CLASSES OF EMPLOYEES INSTEAD OF PREDOMINANT 
OCCUPATIONAL CLASS—CONTRACT PRICE ADJUSTMENT LIMITA- 
TIONS 


Where coal purchase conditions and contract provided for a percentage contract 
price adjustment in case of wage changes after the opening of bids, based 
on the predominant occupational class of labor receiving the same wage 
rate, specified by the contractor, and the contractor’s bid nevertheless 
specified several classes of employees receiving several different wage rates 
and constituting varying percentages of the cost of production, the express 
stipulations of the contract as to consideration thereunder are conclusive on 
the parties and measure the amount of recovery for performance, and 
there is no authority in the General Accounting Office to reform the con- 

tract as to the price, or to undertake to make an equitable adjustment 
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thereof, it being the duty of the accounting officers in doubtful claims to 
resolve the doubt in favor of the Government, leaving the claimants to 
their right of recourse to the courts. 18 Comp. Gen. 320, amplified. 


Acting Comptroller General Elliott to the Vickers Coal Company, December 
938: 


There was received your letter of October 17, 1938, requesting re- 
consideration of decision of this office dated October 10, 1938, 18 
Comp. Gen. 320, by which was sustained the prior disallowance of 
your claim for additional compensation in the sum of $774.89, in ex- 
cess of the stipulated contract tonnage price under Navy Department 
coal contract No. W-505-qm-17085, dated April 23, 1937, based on 
increase in cost of production of 4,558.20 tons of coal resulting from 
increases in the wage scales of mine employees effective April 1, 
1937. 

The facts relative to the matter and the reasons for disallowance of 
your said claim were set forth in detail in said decision. 

The merits of your claim were fully considered when the settlement 
of July 9, 1938, was reviewed and decision thereon rendered on 
October 10, 1938, and said decision appears to be in accordance with 
the terms of the contract, the facts as reported, and the applicable 
law. 

The express stipulations of a contract as to consideration there- 
under are conclusive on the parties thereto and measure the amount 
of recovery for performance Brawley v. United States, 96 U. S. 168; 
13 Corpus Juris 584. 

The purchase conditions and contract in this instance are specific 
as to the manner in which the stipulated contract prices may be ad- 
justed. Payment of the increased labor cost of production of coal— 
under the contract provisions—is contingent on two conditions prece- 
dent: (1) the naming in the bid of the predominant occupational class 
of mine employees receiving the same wage rate; and (2) the furnish- 
ing of authenticated copies of wage scales to the contracting officer 
within 60 days from the date of the change in the wage rates. The 
contract makes no provision for an adjustment of the prices stipulated 
therein under any other circumstances. As to the necessity for strict 
compliance with such stipulations see Plumley v. United States, 226 
U.S. 545; Rock Island, etc., R. R. v. United States, 254 U.S. 141. 

The bid form which was made a part of your contract required 
that there be stated therein “the predominant occupational class of 
mine employees” in such manner that it might be clearly identified in 
the wage agreements. 

You contend that your claim should be allowed on the basis of the 
increase in the wage rate of the class of mine employees which was in 
fact the predominant class regardless of your failure to designate, 
in your bid, the predominant class as required. In this connection 
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your attention is again invited to the fact that your contract does 
not provide for an increase in price based on changes in the wage rates 
of what may be subsequently determined to be in fact the predominant 
occupational class, but provides for the increase only on the basis of 
an increase in the wage rate of the predominant occupational class 
specified in the bid. In submitting your bid, instead of complying 
with the plain terms of the special purchase conditions under which 
same was submitted, you inserted in the blank place for indicating the 
predominant occupational class of mine employees, for use in calcu- 
lating a change in the stipulated contract price due to a change in the 
wage rate therefor, the following several classes of employees : “Mining 
& yardage rates, all day labor not classified as supervisory or clerical.” 
Since you did not specify a predominant class receiving the same rate 
of wages but on the contrary specified numerous classes of employees 
receiving different wage rates and constituting varying percentages 
of the cost of production, there is no proper basis on which this office 
may allow an adjustment of the price in accordance with the contract 
terms. And there is no authority in this office to reform your contract 
in this respect, or to undertake to make an equitable adjustment in 
the contract price. In other words, since the claimed increase is not 
in strict accordance with the terms of your contract, the validity of 
your claim is too doubtful to warrant this office in certifying it for pay- 
ment under any existing appropriation. In this connection see Long- 
will v. United States, 17 Ct. Cls. 288, 291, wherein the courts said: 

The accounting officers of the Treasury [now the General Accounting Office} 
are in duty bound to scrutinize claims and accounts with great care, as is their 
custom; and it is the undoubted right and duty of the Comptrollers * * * 
who alone of the accounting officers have authority to decide thereon, to reject, 
in whole or in part, as their judgment dictates, all those claims * * * to 
which they believe there may be substantial defenses in law, or as to the validity 
of which they are in doubt. 

With reference to the statement in your letter of October 17, 1938, 
to the effect that the Government cannot be sued in Federal courts, 
you may be informed that claimants do have a right, in such cases as 
this, to sue the Government either in the United States Court of Claims 
or in the appropriate United States District Court. 

The decision of October 10, 1938, sustaining the disallowance of your 
claim, must be and is affirmed. 


(A-95282) 


VETERANS’ ADMINISTRATION—JURISDICTION—WORLD WAR VET- 
ERANS’ ACT LITIGATED INSURANCE CASES AND ATTORNEYS’ FEES 


Under existing statutes, finality of decision of the Administrator of Veterans’ 
Affairs is limited to “all decisions of questions of fact and law affecting any 
claimant to the benefits of Titles II, III, or IV of this Act”—World War 
Veterans’ Act, 1924, as amended—and does not extend to Title J, containing 
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the authority for litigation of insurance cases, or Title V, containing the 
authority for payment of attorneys’ fees, and it may not be presumed solely 
because the subject of a litigated case arises under an insurance contract 
executed pursuant to Title III that the Administrator, after the case has 
gone to judgment, retains the right to render conclusive decisions or to 
award the insurance or attorneys’ fees contrary to the plain terms of the 
judgment. 17 Comp. Gen. 4, distinguished ; id. 1119, amplified. 

While insurance judgments arising out of litigation authorized in insurance 
cases by Title I, of the World War Veterans’ Act, 1924, as amended, are not 
of the class which the act of March 3, 1875, 18 Stat. 481, as amended by sec- 
tion 13, Title II, of the act of March 3, 1933, 47 Stat. 1516, requires to be paid 
upon settlement by the General Accounting Office, but are such as under 
existing veterans’ legislation may be paid by the Veterans’ Administration 
without submission to this office for direct settlement or audit in advance of 
payment, nevertheless payment, if so made, of such awards is subject to 
examination or audit by the Government accounting officers after payment. 

Audit by the Government accounting officers in advance of payment is in the 
interest of the United States and otherwise affords protection to disbursing 

officers who make payments in accordance with the preaudit certification, 
and also eliminates the necessity for the questioning of improper payments 
with its accompanying consideration as to the liability of the disbursing 
officer, the liability of the certifying officer, and the liability of the payee to 
refund a payment not legally due. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
December 8, 1938: 


Your letter of October 21, 1938, is as follows: 


Careful analysis has been made of your decision of June 29, 1938, A-—95282 
(Jesse McCampbell Reed, XC-223,368). In asking your further consideration 
of the question involved in the Reed case as to finality of decisions of this 
Administration with reference to matters pertaining to War Risk Insurance, 
I have noted your position that in your judgment the litigation in the Reed 
case was not the primary reason for payments to the beneficiary so that the 
wording of the judgment allowing attorneys ten per cent of future install- 
ments would be limited only to such installments as were paid to the plaintiff 
directly because of and as a result of the judgment of the court. You hold 
in effect that in the Reed case the veteran’s policy was in force when he filed 
suit for permanent and total disability benefits and that he had paid premiums 
subsequent to the date of the judgment so that the only question before the 
court was with respect to the plaintiff’s right to permanent and total disability. 
You state: 

“The right of the designated beneficiary to death benefits is in nowise depend- 
ent upon that judgment, the only effect of the judgment on such benefits being 
the reduction of the amount of insurance to the extent of the number of disa- 
bility installments paid to the veteran.” 

May I suggest on the facts of the Reed case in which premiums were paid 
through February 1934, the Veterans’ Administration did not make a finding 
of permanent and total disability. That finding was established as a result 
of the litigation which, coupled with the death of the insured, served thereby 
to mature the entire contract. Without a finding of permanent and total disa- 
hility, either by the Veterans’ Administration or as the result of the judgment, 
and if premiums had not been paid beyond 1934, and the veteran had sub- 
sequently died at a time when the contract had lapsed, obviously the full 
amount of the policy would not have been paid. I submit that there is no 
warrant for indulging in a presumption that the veteran in the Reed case 
would have kept his contract of insurance in effect under premium paying con- 
ditions so that the beneficiary thereby would have received the same benefit, 
irrespective of the Court’s decision establishing permanent and total disability. 
If one is to indulge in the presumption that the veteran would have kept his 
insurance in force there would be opened a field for other possibilities. Sup- 
pose, for example, the Veterans’ Administration subsequently found that per- 
manent and total disability no longer existed. Then one could not necessarily 
presume that the veteran would have resumed payments of the premiums on 
the remaining insurance. Also, since premiums ceased after the judgment 
was rendered, the insurance would have lapsed were it not for the judgment, 
and if, without the judgment finding, the veteran had attempted to reinstate, 
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and his condition, at the time of application for reinstatement had been found 
to be as the Court found it, to wit, total and permanent disability, the reinstate- 
ment would have been denied. It would seem, therefore, that the distinction 
which you seek to draw between the Reed case and the other cases cited by 
you does not go to the merits of the question. 

The contract in the Reed case was paid only because of the judgment and 
the fact that the veteran may have died before he received 240 installments 
of permanent and total disability benefits, leaving the remainder of this num- 
ber payable to the beneficiary, does not alter the fact that the beneficiary would 
have taken nothing had it not been for the judgment of the court in the ob- 
taining of which the attorneys rendered service for which the court allowed 
them the legal fee. 

It is indisputable, as you well point out, that attorney fees are provided by 
section 500 of title V of the World War Veterans’ Act; that suits are brought 
pursuant to section 19 of title I of said act, whereas section 5 of the World 
War Veterans’ Act, 1924, as amended, dealing with finality of the decisions 
of the Veterans’ Administration, does not mention either title I or title V. Not 
only has this point not been overlooked by the Veterans’ Administration in its 
consideration of this case but rather is it largely, upon consideration thereof, 
that our views are predicated. Section 5 provides in its part pertinent to this 
question that: 

“* * * all decisions of questions of fact and law affecting any claimant 
to the benefits of titles * * * III * * * of this act shall be conclusive 
except as otherwise provided herein. * * *” 

Titles I and V when involved at all by act of the parties in the adjudication 
of an insurance claim—and the term adjudication is used in the sense of 
covering all action between application for and payment of benefits under the 
insurance contract—are inextricably interwoven with the provisions of title 
II], and particularly is this so in the instant case. Upon the death of an in- 
sured in receipt of monthly insurance installments founded upon a judgment of 
permanent and total disability, the beneficiary’s entitlement to the remaining 
installments provided by the contract must then be determined. The bene- 
ficiary’s right to installments grows out of title ITI, basically, and is affected 
by titles I and V, only secondarily. And this is true as to any rights acquired 
by the attorney. If, under these circumstances and at this point, the bene- 
ficiary be aggrieved by a finding of the Veterans’ Administration on a claim for 
the remaining value of the insurance, the forum for review and reconsideration 
is spelled out by section 19 of title I, and that forum is the courts of the 
United States and not, in my judgment, the Office of the Comptroller. 

Paraphrasing what has been just hereinbefore said, the finding of the Vet- 
erans’ Administration on the rights of the beneficiary in this case to full or 
partial payments of the remaining installments is final “except as otherwise 
provided” (section 19 of title I; under the terms of which the beneficiary may 
present her cause to the United States courts). The same is equally true of a 
decision concerning the attorney's rights if he should not accept as final a 
finding by the Veterans’ Administration. 

The point which I desire to stress is that the right to apply for insurance, 
with the authority of the Government to issue that insurance, is not distinct 
and separable from the right to sue on a contract of insurance where there 
is a question as to the right of attorneys to receive a legal fee. I am unable 
to agree with you in what I understand to be your position, to wit, that the 
decisions of the Veterans’ Administration are limited to insurance matters 
wholly independent of litigation and fees. Section 17 of the World War Vet- 
erans’ Act, 1924, as amended, pertaining to converted insurance, and the 
preceding section dealing with term insurance, make it plain that whenever a 
judgment has been obtained upon an insurance contract the payments are to 
be made in accordance with the awards of the Director (Administrator). 

You now state that your decision of July 6, 1937, A-27645, 17 Comp. Gen. 4, 
was not based upon any finality of the action of the Veterans’ Administration 
but because the Government in the cases therein discussed would have obtained 
a full acquittance under the assignments. The decision in question quotes in 
full the submission of June 7, 1937. You then quote, in part, section 500 of 
title V and section 5 of title I of the World War Veterans’ Act, 1924, as amended. 
Your discussion followed in the final paragraphs, two in number, in which 
vou suggest attention to the fact, which was not disputed, that the allowance 
of attorney fees was contained in title V as distinguished from titles II, III, or 











DECISIONS OF THE COMPTROLLER GENERAL 519 


IV, but you conclude that since the responsibility for such determination as 
the Veterans’ Administration deemed to be within the purview of section 5 
rested upon me, you would not object to the assignments provided that I found 
the recognition thereof was “necessary to effectuate the purposes of the insur- 
ance statute * * *.” 

Your decision referred to the case of Martin v, National Surety Company, 81 
L. Ed. 822, decided by the United States Supreme Court, March 29, 1937, pre- 
sumably as now seems clear, because of the discussion therein of the question of 
acquittance. It seemed, and now seems, that said question was secondary, in 
that opinion, to the question who was to decide the propriety of the assignment 
and, as I have previously pointed out, since the decisions of the Administrator 
under section 5 of the World War Veterans’ Act, 1924, as amended, are final (sub- 
ject to section 19), the decision of the United States Supreme Court in the Martin 
case would give to the Veterans’ Administration under the present circum- 
stances the right to determine the propriety of an assignment. 

I have also noted your discussion of the Cuthcard case, particularly your 
expression “There is not before the court in that case any question of in- 
surance * * *,.” Again I am unable to agree with the distinction which you 
seek to make in this particular because there was insurance involved in the 
Catheard case and the reason why your office was joined in the procedure was 
because the awards thereof in the Cathcard case had been approved by your 
representatives. I feel strongly that the position which you assumed in your 
letter dated June 29, 1938, cannot be reconciled with the statement which you 
have made in connection with the Cathcard case in a letter of April 12, 1938, 
A-92787, addressed to Honorable David A. Pine, United States Attorney, Wash- 
ington, D. C., in which you stated: 

“It is desired to point out, however, that judgments obtained upon Govern- 
ment insurance policies are not of the class requiring payment ‘on settlements 
by the General Accounting Office.’ The judgment in the instant case is payable 
from the funds made available under 38 U. 8. ©. 443, which provides in material 
part that the fund shall be available for payment of insurance benefits ‘including 
such liabilities as shall have been or shall be reduced to judgment in a district 
eourt of the United States or in the Supreme Court of the District of Columbia 
(District Court of the United States for the District of Columbia),’ and that 
‘Payments from this fund shall be made upon and in accordance with awards 
by the Director (Administrator of Veterans’ Affairs).’ Because of these pro- 
visions of the law payments of insurance judgments have been made by the 
Veterans’ Administration and not upon settlements by the General Accounting 
Office. The submission of the voucher in the instant case to the General 
Accounting Office for audit before payment was pursuant to an existing agree- 
ment between the General Accounting Office and the Veterans’ Administration 
under which certain classes of vouchers were to be submitted to the General 
Accounting Office for audit in advance of payment. The voucher here, as a 
matter of law, could have been paid without submitting it to the General 
Accounting Office for audit in advance of payment.” 

I agree with the foregoing extract, to wit, that under section 17 of the 
World War Veterans’ Act, 1924, as amended, it is plain as to converted insur- 
ance issued under title III, World War Veterans’ Act, 1924, as amended, where 
a judgment has been obtained upon such a contract payments are to be made 
upon and in accordance with awards by the Director (Administrator). Inci- 
dentally, the preceding section of the basic statute, to wit, section 16, as 
amended, contains a similar provision as to term insurance. 

May I suggest by way of summary that decisions of the Veterans’ Admin- 
istration are—subject to authorized court review—final as to matters of law und 
fact pertaining to titles II, III, and IV of the World War Veterans’ Act, 1924, 
as amended. With this proposition we are in accord. It is my further position 
that in your decision of July 6, 1937, you have held that where it may be 
necessary to decide a question of law or fact to effectuate the general purpose 
of the insurance statute you would recognize the finality of action of the Vet- 
erans’ Administration as applying to the assignment of an attorney fee allowed 
by reason of section 500 incorporated in a judgment obtained under section 19. 
In the Cathcard case whatever differences of fact there may be between that 
claim and the present, you have taken the position that you are not an interested 
party because where a claim has been reduced to judgment, the payment shali be 
made upon and in accordance with the awards by the Director (Administrator). 
The same would apply whether term or converted insurance should be involved 

161412—39——-35 
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as judgments pertaining to term insurance are covered by section 16 and as to 
converted insurance by the section immediately following. 

To use your own language, hereinbefore quoted, “judgments obtained upon 
Government insurance policies are not of the class requiring payment ‘on settle- 
ments by the General Accounting Office’” and, therefore, I submit that when a 
judgment has been obtained it is the function of the Veterans Administration 
to interpret that judgment which may be satisfied only upon an award by the 
Director (Administrator). A necessary incident to the judgment in virtually 
every case is the allowance of an attorney fee, and there may arise the fur- 
ther and incidental question of the right to assign said fee—all questions, in 
my judgment, concerning the purpose of title 1I1 of the World War Veterans’ 
Act, 1924, as amended, and involving an award made by direction because there 
had been an insurance liability reduced to judgment. 

In the Reed case, it is true the beneficiary was not a party to the suit, but 
the claim was paid only by reason of the judgment of the court and, hence, 
the services of the attorney resulted in an advantage to the beneficiary. The 
judgment could only be paid upon an award with my approval, under section 
17, World War Veterans’ Act, 1924, as amended. Consequently, I am unable to 
reconcile your decision of June 29, 1238, with the position assumed by you 
in your decision of July 6, 1937, and with the pronouncements of your office in 
the Cathcard case. 


There will be no attempt to restate or reconsider all of the facts 
and law applicable in this case, as same were carefully set forth and 
considered in the decision of June 29, 1938, 17 Comp. Gen. 1119. 

It is apparently your contention that the payment to the death 
beneficiary in this case was made only because of the judgment en- 
titling the attorneys to fees based on such payments for the reason 
that it may not be presumed the veteran would have continued to pay 


premiums from March 1934 when they were discontinued if the 
judgment had gone against him. Also, that had the Veterans’ Ad- 
ministration subsequently found that permanent and total disability 
no longer existed it could not be presumed the veteran would have 
resumed payments of premiums on the remaining insurance. 

This office indulged in no presumptions in arriving at the con- 
clusions made in the decision of June 29, 1938, in this case. On the 
contrary, the decision was rendered upon the facts as they actually 
existed in the case. I may say that this office is wholly in accord 
with your views that there is no warrant for indulging in a pre- 
sumption that the veteran would have kept his contract of insurance 
in effect under premium paying conditions. But neither is there any 
warrant for indulging in a presumption that the veteran would not 
have kept his insurance in effect under premium paying conditions. 

Under none of the conditions mentioned by you was the payment 
of premiums material to the payment of full death benefits to which 
the death beneficiary in this case was entitled under the terms of the 
insurance contract. In this connection it is noteworthy that the 
veteran’s policy, K-374,344, was issued effective December 1, 1922, 
at age 31, in the amount of $10,000, on the 20-year endowment plan. 
The cash surrender value of the policy after it had been kept in force 
under premium-paying conditions for a period of slightly less than 
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4 years only, or until about December 1926, was sufficient to purchase 
extended insurance in the full amount of $10,000 with full disability 
and death benefits to the end of the endowment period as provided 
in the policy, even if no further premiums thereon had been paid. 
Any premiums due after that period, whether paid or not, had no 
effect upon the entitlement to, or the amount of, those benefits, the 
paying of premiums thereafter merely having had the effect of 
increasing the cash surrender value of the policy each month that pre- 
miums were so paid, thus increasing, also, the amount of pure 
endowment which would have been payable at the end of the endow- 
ment period, if the policy had not matured before that time. For 
instance, on November 4, 1930, effective date of permanent total 
disability, the cash surrender value of the policy was $3,033, sufficient 
to purchase extended insurance in the full amount of the policy, 
$10,000, to the end of the endowment period, December 1, 1942, and 
a pure endowment of $3,494.50 payable on that date, whereas the 
cash surrender value of the policy calculated as of March 1, 1934, the 
date to which premiums actually were paid, is $4,580.90, which would 
purchase the same amount of insurance to the end of the endowment 
period but a greater amount of pure endowment, namely, $5,613.80. 
Therefore, it readily may be seen that any contention regarding 
whether further premiums on the policy would or would not have 
been paid in this case has no bearing upon the issues raised by the 
facts actually present in the case. 

I find no proper basis for changing the conclusion announced in 
the decision of June 29, 1938, to the effect that the judgment in this 
case determined only the rights of the plaintiff, the veteran, during 
his lifetime; that the attorneys’ fees were expressly limited in the 
judgment to 10 percent of the payments to the veteran; that the 
right of the death beneficiary was not dependent upon the judg- 
ment; and that the judgment did not purport to award attorneys’ 
fees based on the amounts due and payable to the death beneficiary 
after the death of the veteran. 

You again contend here that your decision concerning the right 
of the attorney under the judgment i in this case, as well as under 
judgments in all other litigated insurance cases, is final and conclu- 
sive under section 5 of the World War Veterans? Act, as amended, 
reference again having been made by you to the Cathcard case, now 
pending before the United States Court of Appeals for the District 
of Columbia, and the decision of this office dated July 6, 1937, 17 
Comp. Gen. 4. You urge that the provisions of titles I and V of the 
World War Veterans’ Act, pursuant to which insurance cases are liti- 
gated and attorneys’ fees fixed by the court, are so inextricably 
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interwoven with the provisions of title ITI of the act under which 
insurance contracts are executed as to impel the conclusion that your 
decision as to the right of an attorney under a court judgment is final. 
Also, you contend, apparently to the same end, that even after judg- 
ment of the court the award is required by law to be made by you. 

Under existing statutes, finality of your decisions is limited to “ all 
decisions of questions of fact and law affecting any claimant to the 
benefits of titles II, III, or IV of this Act.” Title I, containing the 
authority for litigation of insurance cases, and title V, containing 
the authority for payment of attorneys’ fees are not mentioned with 
respect to the finality of your decisions. I find no reasonable basis 
for the conclusion that in cases in which a court has properly taken 
jurisdiction over an insurance case under authority of section 19, 
title I of the act, that you retain the statutory authority to render a 
conclusive decision in the case contrary to the terms of the judg- 
ment. If such were the case it would be possible for you to nullify 
or modify the effect of the action of the court, thereby rendering 
effective the provisions of section 19, title I of the act. It may not 
be presumed solely because the subject of a litigated case arises under 
an insurance contract executed pursuant to title III of the act that 
the Administrator of Veterans’ Affairs, after the case has gone to 
judgment, retains the right to render conclusive decisions or to award 
the insurance or attorneys’ fees contrary to the plain terms of the 
judgment. On the contrary, your awards under a final court judg- 
ment rendered in accordance with the statute would appear to involve 
a ministerial duty as distinguished from one involving discretion. 

I desire again to repeat what was stated in the decision of June 
29, 1938, that the Cathcard case has no application to this case. The 
portion you have quoted from letter dated April 13, 1938 (not April 
12) from this office to the United States Attorney, Washington, D. C., 
the substance of which is set forth, also, in the brief filed by the 
Comptroller General in the United States Court of Appeals for the 
District of Columbia in the Cathcard case, was addressed solely with 
reference to the provisions of the act of March 3, 1875, 18 Stat. 481, 
as amended by section 13, title II of the act of March 3, 1933, 47 
Stat. 1516. 

While the cited letter and the court brief express the view that 
insurance judgments of the class here involved are not those em- 
braced by the 1875 statute, as amended (i. e., not of the class of judg- 
ments which the statute requires to be paid upon settlement by the 
General Accounting Office), and further, that such insurance judg- 
ments may, under existing veterans’ legislation, be paid by the Vet- 
erans’ Administration without submission thereof to this office for 
direct settlement or audit in advance of payment, neither the said 
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letter nor the court brief maintains, or purports to maintain, that 
the payments of awards under insurance judgments are not subject 
to examination or audit by the General Accounting Office after 
payment. Both in the Cathcard case and in this case there was no 
requirement of law that the award approved by you pursuant to the 
judgments be presented to this office for audit before payment, al- 
though, under the interoffice procedure which has had your approval, 
these judgment awards are presented to this oflice for audit in ad- 
vance of payment. Such procedure is in the interests of the United 
States and otherwise affords protection to disbursing officers who 
make payments in accordance with the preaudit certification of this 
office. 

It may be stated, for example, that had payment in the instant 
case been made without audit by this office in advance of payment, 
and the payment been made of attorneys’ fees on the installments 
due the beneficiary upon the basis of the award as approved by you, 
the voucher covering payment would then be the subject of a so- 
called post audit and in such post audit it would be the duty and re- 
sponsibility of this office to question such payment as not having been 
made in accordance with the terms of the judgment, thus requiring 
consideration of (1) the liability of the disbursing officer for the pay- 
ment so made; (2) liability of the certifying officer under the pro- 
visions of Executive Order No. 6166, dated June 10, 1933; and (3) 
liability of the payee to refund payment not legally due. Like con- 
sideration would have been required in the Cathecard case had pay- 
ment been made upon the basis of the award as originally presented in 
that case without an audit by this office in advance of such payment. 

Your letter clearly shows that you have confused the duties of this 
office under the amended 1875 statute with those required by this 
office under the Dockery Act of July 31, 1894, 28 Stat. 205-11, as 
amended by the Budget and Accounting Act, 1921, 42 Stat. 24. That 
the Congress is well aware of the fact that insurance judgments are 
not of the class embraced by the amended 1875 statute is borne out 
by the provisions of the act of June 16, 1933, 48 Stat. 302, viz: 


That the Attorney General of the United States is hereby authorized to agree 
to a judgment to be rendered by the presiding judge of the United Sates court 
having jurisdiction of the case, pursuant to compromise approved by the At- 
torney General upon the recommendation of the United States Attorney charged 
with the defense, upon such terms and for such sums within the amount claimed 
to be payable, in any suit pending on March 20, 1933, and on the date of the 
enactment of this act, brought under the provisions of the World War Veterans’ 
Act, 1924, as amended, on a contract of yearly renewable term insurance, and 
the Administrator of Veterans’ Affairs is hereby authorized and directed to 
make payments in accordance with any such judgment: Provided, That the 
Comptroller General of the United States is hereby authorized and directed to 
allow credit in the accounts of disbursing officers of the Veterans’ Administra- 
tion for all payments of insurance made in accordance with any such judgment: 
Provided further, That all such judgment shall constitute final settlement of 
the claim and no appeal therefrom shall be authorized. 
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See, also, Public, No. 434, approved February 24, 1938, 52 Stat. 81. 

It may be stated that I am unable to reconcile the position taken by 
your administration in this case with that taken in the cases of 
Charles Franklin Ward, XC-1,099,250, and Leslie A. Barksdale, 
XC-256,241, et al., involving substantially identical situations. 

Nothing appears in the decision of July 6, 1937, supra, in conflict 
with the views expressed by this office in the instant case. 

You are advised, therefore, that the decision of June 29, 1938, must 
be, and is, affirmed. 


(A-98003) 


SET-OFF—RETIREMENT DEDUCTIONS—CONJECTURAL LOSSES TO 
UNKNOWN PARTIES 


Set-off of an amount to the credit of a former postal employee in the retire- 
ment fund is unauthorized where the loss administratively requested to be 
so liquidated is conjectural and based entirely on the presumption that the 
employee retained excess remittances for postage due on mail for at least 
a year prior to his apprehension, and the loss is one of various and sundry 
unknown post-office patrons instead of one sustained by the Government. 


ali Comptroller General Elliott to the Postmaster General, December 8, 


The United States Civil Service Commission has referred to this 
office for instructions the claim of Max Schoenfeld, former clerk, Gen- 
eral Post Office, New York, N. Y., for refund of retirement deduc- 
tions reported to be $1,383.94, from which amount the chief inspector 
of your Department requests there be set off $61.06 because of Schoen- 
feld’s alleged misappropriation of funds coming into his possession 
in the course of his official duties. 

The record shows that on January 8, 1938, and for approximately 
2 years prior to said date, Schoenfeld was assigned to the official mail 
desk in the inquiry section and that one of his duties was to open 
official mail addressed to said section. Some of the mail, it is shown, 
contained postage due remittances in the form of coins and postage 
stamps, in some instances patrons remitting amounts in coins or post- 
age stamps in excess of the amount of postage due required. It is 
stated to be the practice of the New York office in such instances to 
return to the sender any excess amount so remitted, the office retain- 
ing only the amount required to cover the postage due, but on the date 
above mentioned, January 8, 1938, Schoenfeld was observed to manip- 
ulate several stamp and coin remittances in such manner as to enable 
him to appropriate an excess refund of 14 cents. As a result of the 
above observation a test letter was prepared on January 10, 1938, 
containing card form 3548 indicating 1814 cents postage due on a 
letter addressed to E. A. Knorr, Central News of America, 804 17th 
Street, Washington, D. C. Attached to the card by transparent 
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adhesive tape were two 10-cent pieces. Said letter was placed in the 
mail so as to reach Schoenfeld and on it reaching him he was observed 
to open it, extract therefrom the two coins which it is stated he placed 
in his pocket. In the place of the coins Schoenfeld attached to the 
card 14 cents in stamps. At the conclusion of his tour of duty he was 
taken into custody and there was found among the contents of his 
pocket one of the 10-cent pieces formerly attached to the card, the 
other one being turned in to the superintendent of the inquiry section 
having been found in mail deposited on the desk of another clerk by 
Schoenfeld in the routine of his duties. Schoenfeld was held under 
bond and the matter presented to the Federal grand jury but said 
jury declined to return a true bill and the inspector has advised against 
presentation of the matter again. 

The record further shows that numerous sinall items apparently 
found loose in the mails had been appropriated by Schoenfeld to his 
own use, several of said articles being recovered when he was taken 
into custody, but it is noted that the Government’s claim for set-off is 
based entirely on the presumption that Schoenfeld retained excess 
remittances for postage due on mail for at least a year prior to his 
apprehension, it being approximated that during that time he aver- 
aged 20 cents a day through these peculations, or a total of $61.20. 
From this amount the Chief Inspector deducted 14 cents, the amount 
admitted by Schoenfeld to have been taken by him on January 8, 
1938, and later returned by him, leaving a total claim for set-off of 
$61.06. 

In his report of February 11, 1938, the Post Office inspector stated : 


I have discussed the possibility of charging to Schoenfeld’s depredations, losses 
bearing on the Inquiry Section with Mr. John Rolfe, assistant superintendent of 
mails in charge of the Inquiry Section, and his immediate assistants. From the 
matter recovered at Schoenfeld’s home, they informed me that he apparently 
confined his activity to these items found loose in the mails, which are referred 
to the Inquiry Section; that only in rare instances are they able to associate 
items of this character with inquiries made for lost mail matter; that so far as 
the records of the Inquiry Section disclose, they find no losses traceable to 
Schoenfeld’s mispractices. . Personally I find no losses bearing on the Inquiry 
Section of the New York, N. Y., post office, which I could conscientiously charge 
to Schoenfeld. 


Subsequent to this report it appears the chief inspector’s office 
reopened the case and returned it to the field for the purpose of having 
prepared an estimate of the amount of postage due items embezzled 
by Schoenfeld. This resulted in inspector’s report of June 21, 1938, 
wherein it was stated, “He [Schoenfeld] was first observed indulging 
in his dishonest operation on Saturday, January 8, 1938,” and “the 
Government suffered no loss as the result of Schoenfeld’s mispractices.” 
It was further stated in said report: 


In an effort to establish some reliable basis for estimating the amount properly 
chargeable to Schoenfeld’s depredations, a daily check of excess postage stamp 
remittances and coin remittances were maintained in the Inquiry Section on 
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several occasions for various periods of time. Clerks assigned to the postage 
due unit were likewise questioned relative to the amount of excess postage 
stamps and coin remittances received prior and subsequent to Schoenfeld’s 
apprehension. This phase of my investigation failed to develop any information 
permitting of an accurate estimate of the amount realized by Schoenfeld. 


* * * * » * * 


The Chief Inspector’s letter directs that an estimate of the amount realized 
by Schoenfeld be prepared. Schoenfeld acknowledges having misappropriated 
items found loose in the mails over a period of approximately two years. It is, 
therefore, considered reasonable to believe he has indulged in the misappropria- 
tion of coins for at least a year. It is considered that no injustice is done the 
former employee in estimating that he realized approximately sixty dollars as the 
result of his operations. This amount is based on an average daily realization 
by Schoenfeld of twenty cents over a period of 306 days, which totals $61.20. 

Schoenfeld was bonded by the United States Guaranty Company, 90 John 
Street, this city, and his surety was duly notified January 13, 1938, relative to 
his apprehension in this case. In view of the manner in which the estimate 
as to the amount realized by Schoenfeld has been reached, no demand has been 
made on the former employee or his surety. 


It is apparent that the peculations of Schoenfeld have not resulted 
in a loss to the Government but to various and sundry unknown post 
office patrons. It has been uniformly held that it is legal and proper 
for the Government to apply any or all of an amount to the credit of 
an employee in the retirement fund in liquidation of an indebtedness to 
the United States. 5 Comp. Gen. 6; id. 638; 18 id. 139. However, the 
estimated loss of $61.06 in the present case is not one sustained by the 
Government and in the circumstances there is no authority of law to 
withhold that amount from the amount to the credit of Schoenfeld in 
the retirement fund. Accordingly, the President, United States Civil 
Service Commission, is being advised today that the claim of your 
Department against Max Schoenfeld in the amount of $61.06 has 
not been established, and the amount to his credit in the retirement fund 
may be paid to him if otherwise correct. 


(A-98969) 


OFFICERS AND EMPLOYEES—HOLDING TWO POSITIONS—CIVILIAN- 
EMPLOYMENT OF ARMY RESERVE OFFICER DURING MILITARY 
LEAVE OF ABSENCE 


In the absence of specific authorization of law, payment of compensation for 
employment in a civilian capacity of an officer of the Army Reserve Corps 
on extended active duty while on leave of absence from his Army duties 
is specifically prohibited by section 6 of the act of May 10, 1916, as amended 
August 29, 1916, 39 Stat. 582, limiting authorization for receipt of “more 
than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum.” 


Acting Comptroller General Elliott to First Lieutenant James W. Furlow 
United States Army, December 8, 1938: 

There is for consideration the matter of the disposition of check 
No. 1,877,111, issued October 15, 1938, by G. F. Allen, chief disburs- 
ing officer, symbol 108-100, in your favor in the amount of $115.55 
for salary from October 3 to 15, 1938, under your temporary appoint- 
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ment as assistant aeronautical inspector in the field service of the 
Civil Aeronautics Authority, during which period you were on leave 
of absence from your active duty assignment with Officers’ Reserve 
Corps. 

The Adjutant General of the Army reported November 19, 1938, 
that you accepted appointment as second lieutenant, Air Corps Re- 
serve, October 14, 1932, and that you have continued in the Officers’ 
Reserve Corps to date of report, having accepted promotion to first 
lieutenant on January 4, 1938; that you were ordered to active duty 
January 4, 1937, which tour of duty is in effect to January 3, 1940, 
and that you were granted leave, with full pay and allowances, for 
21 days from October 3 to 23, 1938. The Secretary, Civil Aeronautics 
Authority, reported November 15, 1938, that you were appointed 
on a temporary basis to the position of assistant aeronautical in- 
spector at $3,200 per annum in the field service of the Civil Aero- 
nautics Authority on October 3, 1938, and that you served from that 
date to the close of October 15, 1938, when your services were termi- 
nated. 

Section 37a of the National Defense Act, as amended, 41 Stat. 776, 
provides: 

To the extent provided for from time to time by appropriations for this 
specific purpose, the President may order reserve officers to active duty at any 
time and for any period; but except in time of a national emergency expressly 
declared by Congress, no reserve officer shall be employed on active duty for 
more than fifteen days in any calendar year without his own consent. A re- 
serve officer shall not be entitled to pay and allowances except when on active 
duty. When on active duty he shall receive the same pay and allowances as an 


officer of the Regular Army of the same grade and length of active serv- 
ice, * + 


The act of May 12, 1917, 40 Stat. 72, provides: 


That all officers and employees of the United States or of the District of 
Columbia who shall be members of the Officers’ Reserve Corps shall be en- 
titled to leave of absence from their respective duties, without loss of pay, 
time, or efficiency rating, on all days during which they shall be ordered to 
duty with troops, or at field exercises, or for instruction, for periods not to 
exceed fifteen days in any one calendar year. 


Section 6 of the act of May 10, 1916, 39 Stat. 120, as amended 
August 29, 1916, 39 Stat. 582, provides: 


That unless otherwise specially authorized by law, no money appropriated 
by this or any other Act shall be available for payment to any person receiv- 
ing more than one salary when the combined amount of said salaries exceeds 
the sum of $2,000 per annum, but this shall not apply to retired officers or 
enlisted men of the Army, Navy, Marine Corps, or Coast Guard, or to officers 
and enlisted men of the Organized Militia and Naval Militia, in the several 
States, Territories, and the District of Columbia. * * 


Section 202 (b) of the act of June 23, 1938, 52 Stat. 982, to create 
a Civil Aeronautics Authority, provides: 


The Authority, and the Administrator, may, from time to time, without re- 
gard to the provisions of the civil-service laws, engage for temporary service 
such duly qualified consulting engineers or agencies, or other qualified per- 
sons as are necessary in the exercise and performance of the powers and duties 
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of each, and fix the compensation of such engineers, agencies, or persons without 
regard to the Classification Act of 1923, as amended, and the expenses of such 
employment shall be paid out of the appropriation for the administration of 
this Act. 

Under section 37a of the National Defense Act a Reserve officer 
may be ordered to active duty with his consent for any period of 
more than 15 days in any calendar year, and by assimilation he may 
be granted leave of absence with pay as authorized by law for officers 
of the Regular Army, and as prescribed by Army Regulations 
35-3420, paragraph 8. During the period a Reserve officer of the 
Army, who is also a civilian employee of the United States, may be 
ordered to duty with troops or at field exercises, or for instruction, 
for periods not exceeding 15 days in any 1 calendar year, the 
act of May 12, 1917, cited, specifically authorizes the payment 
of his civilian salary while absent from his civilian position, in 
addition to his military pay for his military services. This statute 
is not however applicable to your case, as you were on leave of 
absence from your military duties and performed civil functions 
for which the payment in question was made. 

There is no law, either general or specifically applicable to the 
Civil Aeronautics Authority, which authorizes the payment of com- 
pensation for employment in a civilian capacity of an officer of the 
Reserve Corps on extended active duty while on leave of absence from 
his Army duties, and such payment is specifically prohibited by the 
quoted act of 1916. The check No. 1,877,111 issued in your favor 
in the amount of $115.55 will be forwarded to the Records Division 

- of this office for cancelation, and the amount will be deposited to the 
credit: of the appropriation under which drawn. 


(A-95848) 


PAY—RESIGNATION OF MILITARY OFFICER—DELAY IN RECEIPT OF 
NOTICE OF ACCEPTANCE 


Although it is settled that the submission of a resignation does not separate an 
officer from the military service, and that the resignation when accepted 
by the President is effective, if a future date is not fixed, from date of 
receipt of notice of acceptance by the officer in the ordinary course, an 
officer may not continue himself in the service by avoiding the receipt 
of notice of acceptance of the resignation, and where the military suthor- 
ities contacted the address given by the officer for that purpose during a 
period of extended leave of absence and otherwise were diligent in their 
efforts to locate him, and the officer was derelict with regard to his duty in 
the matter, the date of receipt of notice of acceptance must be treated 
as the date he should have received the notice in due course and not the date 
of actual notice under the circumstances. 


Acting Comptroller General Elliott to Lieutenant Colonel W. M. Dixon, United 
States Army, December 9, 1938: 


There was duly received your request of June 9, 1938, for decision as 
to the propriety of payment of a voucher therewith transmitted con- 
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taining the claim of former First Lt. James W. Pumpelly, Infantry, 
United States Army, for the period February 1 to 13, 1938, the doubt 
as to the propriety of payment being due to delay in receipt by the 
officer of notice of acceptance of his resignation. 

It appears that while on duty with the Sixteenth Infantry by para- 
graph 7 of Special Orders No. 276, Headquarters, Second Corps Area, 
November 29, 1937, the officer was granted leave of absence for 3 
months effective on or about November 29, 1937, with permission to 
leave the continental limits of the United States. Leave of absence had 
theretofore been granted for 4 days by oral order of the Commanding 
Officer, Fort Jay, N. Y., effective on or about November 25, 1937 (see 
par. 3, S. O. 265, Headquarters, Fort Jay, N. Y., November 29, 1937). 
The grant of 8 months’ leave would therefore have expired on or about 
February 28, 1938. The Adjutant of the Sixteenth Infantry certified 
July 18, 1938, as follows: 


This is to certify that according to records on file at this headquarters, the 
request for leave of absence dated November 20, 1937, for three months, 
effective on or about November 27, 1937, in the case of former First Lieutenant 
James W. Pumpelly, 16th Infantry, shows his official address for forwarding 
mail as: 

c/o Mrs. James Pumpelly 
Arpartado 367 
Cayey, P. R. 


Further, that there is no other official address known to be of record. 


By letter dated January 10, 1935, from Calle Munoz Rivera, Cayey, 
Puerto Rico, addressed to The Adjutant General of the Army through 
military channels, the officer requested that his “resignation as an 
officer of the Army of the United States be accepted by the Presi- 
dent.” By letter dated January 29, 1938, dated at post of San Juan, 
P. R., the officer addressed the Commanding General, Second Corps 
Area, giving his reasons for desiring to resign from the Army and 
concluded that letter— 


8. My present address is P. O. Box 894, San Juan, Puerto Rico. 
By paragraph 16, War Department Special Orders No. 27 of Feb- 
ruary 2, 1938, the following announcement was made: 
The resignation by First Lieutenant James Willard Pumpelly, Infantry, of 
his commission as an officer of the Army, is accepted by the President. 
Advice to this effect was sent by The Adjutant General to the 
Commanding General, Second Corps Area, on the same date, and 


among other matters directed: 


* * * Wire this office date Lieutenant Pumpelly receives official notifica- 


tion of acceptance of resignation. * * 
In response to a radio inquiry of The Adjutant General February 


14, the Commanding General of the Second Corps Area radioed: 


Report that First Lieutenant James W. Pumpelly, Infantry, received official 
notification acceptance of resignation on February thirteenth was made by radio 
this date stop Delay due difficulty contacting officer now in Puerto Rico * * * 
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In response to a War Department radiogram of April 25, 1938, to 
the Commanding Officer, San Juan, Puerto Rico, requesting informa- 
tion showing the circumstances which caused the delayed notification 
of the acceptance of the officer’s resignation, the Commanding Officer 


of the post of San Juan by radio of April 26, 1938, reported as 
follows: 


Reurad April twenty-fifth period During period in question Lieut. Pumpelly 
was assigned to Sixteenth Infantry and on three months’ leave in Puertorico 
traveling thruout island for purpose of building up civilian brokerage business 
venture preceding resignation period Beginning February third every effort 
was made (50) to contact him including daily questioning Mrs. Pumpelly and 
business associates period Each report of his whereabouts was investigated 
period Assistance was rendered by Regular Army officers on National Guard 
duty in Island period On evening February eight he called at quarters per- 
sonnel adjutant post Sanjuan who wasoffthe (1 ) post period Altho Lieut 
Pumpelly was informed by servant of whereabouts of adjutant he made no effort 
to contact him period Instead he left a written proxy authorizing the adjutant 
to sign papers and a note giving information as to where he could be contacted 
and stating therein he had (159%) been too busy to come sooner period Efforts 
to locate him at address given were unsuccessful period On February twelfth 
wife and friends were notified that police assistance would be requested if 
they could not locate him in twenty four hours period He telegraphed from 
Ponce night of twelfth and (209) reported this headquarters morning thirteenth 


period Second Corps Area was notified by radio on February fifth of inability 
to contact him. 


It is, of course, settled that the submission of a resiznation does 
not separate an officer from the military service and that the resig- 


nation when accepted by the President is effective, if a future date 
is not fixed, from the date of receipt of notice of acceptance by the 
officer in the ordinary course. In the Barger case, 6 Ct. Cls. 35, where 
there was a delay attributable to other officers in the delivery of the 
acceptance of the officer’s resignation the court, at page 38, used the 
following language: 


* * * whosoever else may have been to blame for not giving this informa- 
tion to claimant, it is quite clear that he was without fault in the premises. 


and at page 39— 


If the colonel commanding the regiment in which claimant was serving chose 
to take the responsibility of withholding from him the knowledge of the accept- 
ance of his resignation, the colonel, and not the claimant, was in fault. 

So, also, in Gould’s case, 19 Ct. Cls. 598, at page 595, the court 
stated : 

The discharge of an officer of the Army does not take effect so as to relieve 
the government from its obligations to him until he is notified of the fact and 
is actually discharged from service. While he is retained in service without his 
fault, in ignorance of an order which dismisses him, he is to all intents and 


purposes so far an officer of the Army as to be entitled to all compensations 
and emoluments of the office. 


So that if there is delay in the receipt of the acceptance of the 
resignation by an officer at the place he should receive it, either fixed 
by his station or assignment if on duty, or at the place given as his 
address while on leave, due to his fault, he can not continue himself 
in the service by avoiding the receipt of notice of the acceptance of 
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his resignation. This seems to have been the uniform rule of the 
War Department, see Ops. J. A. G. 1912, page 816, paragraph 1V, 
Dic (1), which shows the repeated application of that view of the 
law. This case must be judged by that established rule. 

Here the officer was on extended leave when on January 10, 1938, 
he submitted his resignation. On January 29 he had communicated 
with the Commanding General of the Second Corps Area as to the 
reasons for his resignation. He did not change the address officially 
and formally left with the adjutant of the Sixteenth Infantry, where 
he could be reached by mail while on leave. Because of the require- 
ments of Army Regulations that the notice of acceptance of resigna- 
tion be delivered to the officer in person and his acknowledgment se- 
cured, the commanding officer at the post of San Juan deemed it 
necessary to deliver the notice of acceptance of resignation personally 
to the officer. To that end commencing February 3 he communicated 
with the officer’s wife at the address given by the officer as to the 
whereabouts of the officer. Efforts were also made with the same pur- 
pose by inquiries made of the officer’s business associates. The assist- 
ance of Regular Army officers on duty with the National Guard in 
Puerto Rico was also utilized. Apparently as a result of these wide- 
spread inquiries the officer called at the quarters of the personnel 
adjutant, post of San Juan, on the evening of February 8, when the 
adjutant was absent from the post, and although he was informed 
where he could interview the adjutant, he made no such effort but left 
an unsatisfactory note and “information as to where he could be 
contacted,” but efforts to locate him at such address were no more 
successful than the prior efforts. Finally on February 12, his wife and 
his friends, the persons theretofore communicated with, were in- 
formed that if the officer was not located within 24 hours the services 
of the police would be utilized to locate him. Then, and then only, 
did the officer communicate with the adjutant at the post of San Juan 
and on February 13 reported at the post where the notice of accept- 
ance of resignation was delivered to him and his acknowledgment of 
such delivery secured. 

On these facts is to be determined whether or not the delay in 
receipt of the notice of the acceptance of his resignation was due to 
the fault of the officer. It seems evident, having submitted his resig- 
nation and being on leave until the end of February, he must have 
known what the purpose was of the effort of the commanding officer 
of the post of San Juan in attempting to secure his reporting at the 
post. He actually reported February 8, after usual business hours, 
but made no effort then to communicate with the adjutant but left 
an address which was of no more value in securing his response than 
the address theretofore used by the commanding officer of the post of 
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San Juan which was the address left with the adjutant of the 
Sixteenth Infantry when going on leave. Whether it is interest in 
his business venture or otherwise, it is obvious an officer cannot run 
away from a notice of the acceptance of his resignation and keep him- 
self in a pay status. Had the officer responded to the notice of Feb- 
ruary 3 given to his wife at the address left by him as promptly as 
he did when his wife was informed that the services of the police 
would be utilized in locating him, he would have reported February 
4, 1938. For pay purposes that date must be treated as the date he 
should have received notice in due course of the acceptance of his 
resignation. The voucher is returned herewith and you are authorized 
to pay it in the proper amount for the period February 1 to 4, 1938. 


(A-98875) 


AVIATION CADETS—NAVAL AND MARINE CORPS RESERVE—LUMP SUM 
PAYMENTS UPON RELEASE FROM ACTIVE DUTY 


The provisions of section 6 of the act of April 15, 1935, 49 Stat. 157, authorizing 
payment of a lump sum to aviation cadets of the Naval Reserve and 
Marine Corps Reserve upon release from a period of active duty is clearly 
limited by the act to releases “from a period of active duty of four years 
or more” and proportionate benefits may not be paid to such cadets 
released from a period of active duty of less than four years. 


Acting Comptroller General Elliott to Robert Yowell, December 9, 1938: 

There was received in your behalf a letter dated September 27, 
1938, from Mr. Ralph E. Franklin requesting review of so much of 
settlement No. 0519146, dated August 5, 1938, which disallowed your 
claim for $632, believed to be due under the provisions of the act 
of April 15, 1935, 49 Stat. 156, 157, upon your release from active 
duty as an aviation cadet in the Naval Reserve. 

The Chief of the Bureau of Navigation, Navy Department, states 
that you reported for active duty as an aviation cadet, United States 
Naval Reserve, on September 20, 1935, and were released from active 
duty on January 5, 1938. 

Paragraphs 1 and 2 of Bureau of Navigation orders, daied De- 
cember 17, 1937, were as follows: 


1. Being considered not fitted to perform your required duties in the aero- 
nautic organization of the Navy by reason of habitual poor reaction, unreliable 
judgment, and technical inaptitude, you will, when directed by the Commanding 
Officer, USS Saratoga, and at the earliest practicable date, regard yourself 
detached from your present station; will proceed to your home, and upon 
arrival consider yourself released from all active duty. 

2. By direction of the Secretary of the Navy, effective 1 February, 1938, you 
will consider yourself as honorable discharged from the United States Naval 
Reserve for the reasons set forth above. 


The claim voucher presented by you is stated as “claim for equity 
in the lump sum payment of $1,500 ($632)” and is apparently com- 
puted on the ratio of your actual service to the time normally required 
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for completion of active duty as originally contemplated by your 
orders, 
Section 1 of the act of April 15, 1935, 49 Stat. 156, provides: 


That the grade of aviation cadet is hereby created in the Naval Reserve and 
Marine Corps Reserve. Aviation cadets shall be appointed by the Secretary 
of the Navy from male citizens of the United States under such regulations 
as he may prescribe: Provided, That each aviation cadet shall sign an agree- 
ment, with the consent of his parent or guardian, if he be a minor, to serve 
for a continuous period of four years on active duty, unless sooner released: 
Provided further, That the Secretary of the Navy is authorized to discharge at 
any time any aviation cadet, or to release him from active duty. Aviation cadets 
shall, if qualified, be eligible after completion of their period of active duty, for 
commission in the Naval Reserve or in the Marine Corps Reserve, with date 
of precedence as of date of appointment as aviation cadet. 


Section 2, among other things, provides that the pay of aviation 
cadets while on active duty undergoing training shall be at the rate 
of $75 per month which pay shall include extra pay for flying risks 
as provided by law, and $125 per month while on active duty not 
undergoing training which pay shall include extra pay for flying risks 
as provided by law. 

Section 6 of the act, id. 157, provides: 


Aviation cadets of the Naval Reserve and Marine Corps R*serve shall, upon 
release from a period of active duty of four years or more be paid a lump 
sum of $1,500, which sum shall be in addition to any pay and allowances which 
they may otherwise be entitled to receive. 


The law plainly provides for the payment of $1,500 to aviation 


cadets “upon release from a period of active duty of 4 years or more” 
and is free of any ambiguity. There is nothing in the language of 
section 6 to suggest that proportionate benefits are authorized to be 
paid to aviation cadets who are released from a period of active duty 
of less than 4 years. The disallowance of your claim was correct 
under the law and upon review the settlement of August 5, 1938, is 
sustained. 


(A-99428) 


APPROPRIATIONS—AVAILABILITY—DEPARTMENTAL MEDICAL FACILI- 
TIES AND SERVICES—CONGRESSIONAL AUTHORIZATION REQUIRE- 
MENTS 


Appropriations for the Department of Agriculture are not available for the 
compensation of a department medical officer—an innovation in govern- 
mental activities—without the express approval of the Congress, notwith- 
standing emergency or first-aid rooms in Government departments and 
agencies may be viewed as within the contemplation of current appropria- 
tions because of their long continued existence with the apparent knowledge 
and sanction of the Congress. 

The inclusion of an item in departmental budget estimates submitted to the 
Congress, for a department medical officer not otherwise affirmatively 
authorized by law, and appropriation of funds without specific reference to 
the item, would not constitute statutory authority for the proposed em- 
ployment or make the appropriation available for payment of the compensa- 
tion involved. 
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Acting Comptroller General Elliott to the Secretary of Agriculture, December 9, 
1938: 


Your letter of November 17, 1938, is as follows: 


In connection with the reorganization of the Office of Personnel of this De- 
partment, it is proposed to appoint a Department medical officer to be in charge 
of the “Health Section” of that office, with the functions of planning and 
executing programs for health education, of conducting health surveys, of 
supervising the emergency rooms of the Department, and of supervising all 
health and medical activities throughout the Department. 

This position has been recently submitted for the approval of the Civil Service 
Commission, which has allocated the position of Senior Medical Officer, P-5, 
with description of the position as follows: 

“Under the general direction of the Chief of the Personnel Relations, Safety 
and Health Division to serve as chief of the Health Section. The duties of this 
position to be: 

“To plan and execute programs for health education; survey health condi- 
tions among employees; to arrange for physical examination of persons enter- 
ing the service if desired, and of those recommended for continuance beyond 
retirement age; to promote observance of the practices in general use in indus- 
trial hygiene; encourage periodical physical examinations; give instruction in 
first-aid; supervise emergency rooms and the use thereof; and be responsible 
for the supervision of all health and medical activities throughout the 
Department.” 

This position has been included in the estimates of this Department for 1940, 
as submitted to the Budget Bureau, and if the funds therefor are included in 
the budget and appropriated by Congress, authority would be affirmatively 
provided for the position. However, your advice is requested as to whether 
such appointment may be made at the present time. 

This Department maintains in Washington seven emergency rooms to render 
emergency first-aid service for employees of the Department. These rooms are 
located as follows: 

South Building. 

Old Post Office Building. 
1437 K Street, NW. 

City Club Building. 
Arlington Hotel Building. 
Barr Building. 

Standard Oil Building. 


These emergency rooms are now operated by a staff of nurses. 

The right of the departments of the Government to use contingent or miscel- 
laneous expense items for the maintenance of emergency rooms was recognized 
by the Comptroller of the Treasury in a manuscript decision of August 26, 1916, 
and in 24 Comp. Dec. 37. In the latter decision it was stated: 

“No doubt it is good administration to have in a building housing a large num- 
ber of employees what is necessary for immediate temporary medical relief 
* * *, It is to be understood that the views herein expressed do not 
authorize procuring personal services as a part of medical attention.” 


As a result of the expansion of the activities and the increase in the number of 
buildings, as well as the enlargement of Buildings of this Department, Congress 
has recognized the need for a staff of nurses by appropriations based on budget 
estimates providing for such services. However, it is felt that the expansion 
of the Department of Agriculture has become sufficiently great to warrant the 
procurement of the services of a regular physician to take care of serious cases 
which arise and which the staff of nurses cannot handle. At the present time 
the more serious cases are referred to the Public Health Service, but the very 
nature of some cases makes it advisable to have more immediate assistance. 
The medical officer would also, of course, act in an advisory capacity for the health 
programs of the Department, both in Washington and in the field. Such duties, 
however, would in no case involve the usual medical treatments which would 
be expected of a family physician. 

It is the belief of this Department that, in view of the circumstances described, 
this case falis outside the rule laid down in 3 Comp. Gen. 111, in that no medical 
treatment which is normally a personal expense to the employee is contemplated 
to be rendered. 
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Your specific advice is requested, therefore, whether the compensation of 
such an officer may be paid from any funds available to this Department. 


Section 8678, Revised Statutes, provides: 


All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others. 


Section 1760, Revised Statutes, provides: 


No money shall be paid from the Treasury to any person acting or assuming 
to act as an officer, civil, military, or naval, as salary, in any office when the 
office is not authorized by some previously existing law, unless such office is 
subsequently sanctioned by law. 

Section 4 of the act of August 5, 1882, 22 Stat. 255 (5 U. S. C. 46), 
provides: 

* * * no civil officer, clerk, draughtsman, copyist, messenger, assistant 
messenger, mechanic, watchman, laborer, or other employee shall hereafter 
be employed at the seat of Government in any executive department or sub- 
ordinate bureau or office thereof or be paid from any appropriation made for 
contingent expenses, or for any specific or general purpose, unless such employ- 
ment is authorized and payment therefor specifically provided in the law 
granting the appropriation, and then only for services actually rendered in 
connection with and for the purposes of the appropriation from which pay- 
ment is made, * * * 


Section 169, Revised Statutes, as amended by the act of June 26, 
1930, 46 Stat. 817 (5 U. S. C. 48), provides: 


There is authorized to be employed in each executive department, independent 
establishment, and the municipal government of the District of Columbia, for 
services in the District of Columbia or elsewhere, such number of employees of 
the various classes recognized by the Classification Act of 1923, as amended 
(U. S. C., title 5, Ch. 13), as may be appropriated for by Congress from year 


to°vear;  *. F..* 

You cite no statute, and none is found, authorizing the establish- 
ment of a medical service, or the employment of a medical officer, for 
your Department. The fact that the work of the Department has 
been carried on since its creation without such special medical serv- 
ices—which heretofore have been left largely to the Public Health 
Service and the Employees’ Compensation Commission—shows that 
the proposed expenditures are not essentially requisite to the accom- 
plishment of the statutory purposes for which Department of Agri- 
culture appropriations have been made and, therefore, that they are 
not within the general contemplation of such appropriations. 

You refer to the existence of emergency or first-aid rooms and cite 
decisions of Comptrollers of the Treasury holding appropriations 
available for the purchase of equipment and supplies for that pur- 
pose. While I had occasion, in connection with a matter recently 
before me, to suggest that such activities are of doubtful legality— 
because not expressly authorized by statute—their long-continued 
existence with the apparent knowledge and sanction of the Congress 
may be viewed as bringing them within the contemplation of current, 


uppropriations. But what is now proposed goes a substantial step 
161412—39—_-36 
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further. The personnel administration requirements of the Depart- 
ment of Agriculture in this respect would not appear to differ mate- 
rially from those of other Government departments and agencies, 
and there is no reason to suppose that the establishment of a medical 
service in your Department, without express statutory authority, 
might not be followed by the establishment and expansion of 
similar services in many other agencies, all without consideration and 
approval by the Congress of such an innovation in governmental 
activities. In this connection there may be repeated what was said 
in decision of September 30, 1938, 18 Comp. Gen. 285, 292: 


* * * Generally, the Congress in making appropriations leaves largely to 
administrative discretion the choice of ways and means to accomplish the ob- 
jects of the appropriation, but, of course, administrative discretion may not 
transcend the statutes, nor be exercised in conflict with law, nor for the ac- 
complishment of purposes unautherized by the appropriation * * *. It 
may be remarked here that the question with the accounting officers is not the 
apparent general merit of a proposed expenditure, but whether the Congress, 
controlling the purse, has by law authorized the expenditure * * * all on 
the fundamental basis that it is for the Congress to say how and on what 
conditions public moneys shall be spent. 

Specifically, therefore, you are informed that in the absence of 
express statutory authorization, appropriations for the Department 
of Agriculture are not available to pay the compensation of a de- 
partment medical officer. Concerning the statement in your letter 
that the position has been included in the estimates of your depart- 
ment for 1940 submitted to the Bureau of the Budget, it may be 
stated that the inclusion of such item in the budget submitted to the 
Congress and the appropriation of funds without specific reference 
to such item would not constitute statutory authority for the pro- 
posed employment or make the appropriation available for payment 
of the compensation, such employment not being otherwise affirma- 
tively authorized or reasonably contemplated by existing law. 


(A-99481) 


MILEAGE OR TRAVELING EXPENSES—CHANGE OF STATION—LEAVES 
OF ABSENCE DELAYS RESULTING IN GREATER TRAVEL DISTANCE 
IN REPORTING 


Delay by Navy officer in reporting to a new duty station—on a vessel—for 
the purpose of taking granted leave, gives no right to mileage or traveling 
expenses if the vessel moves to a greater distance from where he could 
have reported had no leave been taken, and payment for travel performed 
by private automobile under such circumstances is not authorized. 


Acting Comptroller General Elliott to the Secretary of the Navy, December 9, 
1938: 


There has been received your letter of November 19, 1938, as 
follows: 


There is forwarded herewith for your consideration a letter from Lieutenant 
L. W. Cease, Supply Corps, U. 8S. Navy, Assistant for Disbursing, U. 8. 8. 
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Lewington, dated September 16, 1938, with inclosure and accompanying indorse- 
ments thereon, requesting your decision on the question whether Electrician 
Leland V. Starkey, U. 8. Navy, is entitled to payment of mileage from Los 
Angeles, Calif., to the Puget Sound Navy Yard, Bremerton, Wash., under orders, 
copy enclosed, issued to this officer by the Commander in Chief, U. S. Asiatic 
Fleet, dated May 10, 1938. 

Referring to paragraph 6 of the enclosed third indorsement of the Chief of 
the Bureau of Navigation, dated November 8, 1938, your further decision is 
requested on the question whether payment of mileage computed in accordance 
with the method therein proposed, namely, on the basis of necessary travel 
actually performed in compliance with orders authorizing additional delay in 
reporting to new duty station, would be passed in the audit. 


The orders to Electrician L. V. Starkey, are as follows: 


From: The Commander in Chief, Asiatic Fleet. 
To: Electrician Leland V. Starkey, U. S. Navy. 
Via: The Commander Destroyer Squadron Five. 
The Commanding Officer, U. S. 8. Black Hawk. 
Subject: Change of duty. 


1. On or about 11 July, 1938, and when directed by the Commanding Officer, 
U. 8S. S. Black Hawk, you will regard yourself detached from duty on board 
that vessel and from such other duty as may have been assigned you; proceed 
from Manila, P. L., to Los Angeles, Calif., via the S. 8. President Cleveland of 
the Dollar Steamship Lines, departing from Manila, P. I., on or about 12 July, 
1988, there being no Government transportation available. 


2. Upon arrival at Los Angeles, California, you will report to the Commanding 
Officer, U. S. S. Lewvington, for duty. 


3. The Disbursing Officer, Sixteenth Naval District, is authorized to furnish 


the necessary commercial transportation from Manila, P. 1. to Los Angeles, 
California. 


4. You are authorized to delay for a period of one month in reporting to the 
Commanding Officer, U. S. 8S. Lewington. This delay will count as leave. Keep 
the Bureau of Navigation advised of your address. Upon the commencement 
of this leave you will immediately inform the Bureau of the exact date and upon 
the exipiration thereof you will forward the attached form to the Bureau of 
Navigation giving the dates of commencement and expiration. 

Electrician Starkey was detached from the U. S. S. Black Hawk 
July 11, 1938, embarked on the S. S. President Cleveland at Manila, 
P.L., July 12, 1938, and debarked at port of Los Angeles, Calif., August 
7, 1938. By reason of the leave granted in paragraph 4 of the orders 
he did not report on the U. 8. S. Lexington, stated to have been in the 
port of Los Angeles on 13 different occasions from August 7 to August 
31, 1988, when on September 1, 1938, she left there for the Navy Yard, 
Puget Sound, Bremerton, Wash. Electrician Starkey left Los Angeles 
September 4, 1938, traveling by auto, and reported on the U. S. S. 
Lexington at Bremerton, Wash., September 7, 1938. 

The travel in question resulted entirely because the officer took leave 
of absence. He was directed to report for duty to the commanding 
oflicer of the U. S. S. Lewington upon arrival at Los Angeles, Calif. 
The U. S. S. Lewington was in the harbor of Los Angeles soon after 
his arrival there; a failure to report to the new duty station—on a 
vessel—for the purpose of taking granted leave gives no right to 
mileage or traveling expenses if the vessel moves to a greater distance 
from where he could have reported had no leave been taken. Public 
business is the basis for payment of mileage, Perrimond y. United 
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States, 19 Ct. Cls. 509. Travel necessitated by an officer taking leave is 
not travel on public business but travel on the private business of the 
officer. Mileage is not authorized in this case, and payment of mileage 
or traveling expenses for such travel may not be passed to credit. 


(A-99707) 


LEAVES OF ABSENCE—MILITARY—“WHEN ACTUALLY EMPLOYED” 
EMPLOYEES 


Employees serving under a contract of employment or an appointment on a 
“when actually employed” basis are not entitled to military leave even 
though qualifying as “indefinite employees” for leave purposes under the 
annual and sick leave acts of March 14, 1936, 49 Stat. 1161 and 1162, 
respectively, and the regulations issued thereunder. 


_ Seateeneaes General Elliott to the Secretary of Agriculture, December 
1 $ 


Your letter of November 28, 1938, is as follows: 


Your advice is requested whether employees serving under permanent ap- 
pointments but paid only when actually employed, who qualify as “indefinite 
employees” for leave purposes under Executive Orders Nos. 7845 and 7846, are 
entitled to military leave under the several statutes governing such leave. 

It has not been found that your office has ruled specifically on this question, 
although your position with reference to temporary employees, even under the 
current leave laws and regulations, is clear, that is, that temporary employees 
are not entitled to military leave (16 Comp. Gen. 105; 16 id. 119). Prior to 
the present leave laws, it was the view of your office that only permanent or 
“regular” employees were entitled to military leave (3 Comp. Gen. 112; 6G id. 
178). While such rule seems properly to exclude from such leave employees 
who are in fact “intermittent” and therefore not to be considered “regular” 
within the principle laid down by these earlier decisions, it is found that by 
reason of the definitions of the current leave regulations there may be em- 
ployees, paid only when actually employed but qualifying as “indefinite” under 
the leave regulations, for whom it would appear consistent to recognize the 
right to military leave. That is, while temporary employees are not entitled 
to such grant, such employees have appointments of six months or less in dura- 
tion, whereas an employee, though paid only “when actually employed,” qualify- 
ing as indefinite for annual and sick leave purposes, may serve a continuous 
period in excess of six months. 

Your advice is requested, therefore, whether an indefinite employee serving 
a substantial period of time may, in any case, obtain the benefits of military 
leave. If the answer to this question is in the affirmative, inquiry is further 
made as to what period of service is to be considered the test to determine the 
length of service required to qualify for this grant. 

It is to be borne in mind, in this connection, that while these employees are 
designated “when actually employed,” their appointments are in the nature 
of permanent appointments rather than temporary. 

Your early consideration of this matter will be appreciated. 


Under an appointment providing for payment of compensation 
“only when actually employed,” payment of compensation is contem- 
plated only for employment in the civil position covered by the 
appointment. This is true whether the employee happens to work 
short or long continuous periods due to the exigencies of the service. 
Payment of compensation during annual and sick leave of absence 
is authorized under certain conditions by reason of the provisions 
in the current uniform annual and sick leave regulations. 17 Comp. 
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Gen. 1017; 18 id. 400. However, the basis on which military leave 
of absence with pay is granted civil employees of the United States 
is that the controlling statutes provide that employees shall be en- 
titled to military leave of absence from their civil positions “without 
loss of pay, time, or efficiency rating.” See act of June 3, 1916, 39 
Stat. 203, 82 U. S. Code 75; act of May 12, 1917, 40 Stat. 72, 10 U. S. 
Code 371; and act of June 25, 1938, 52 Stat. 1175. When a contract 
of employment or an appointment provides for payment of compensa- 
tion specifically on the basis of “only when actually employed” in a 
civil position, the employee would not lose any pay, time, or efficiency 
rating under the terms of the contract of employment or appoint- 
ment when absent from civil duty pursuant to orders to report for 
military duty. 
Accordingly, the question presented is answered in the negative. 


(A-99615) 


APPROPRIATIONS—AVAILABILITY—CREDIT REPORTS ON 
PROSPECTIVE EMPLOYEES 


Appropriated moneys are not available for obtaining credit reports on prospec- 
tive Government employees in the absence of specific authority of law. De- 
cisions A-87355, A—88301, and A-90362, dated July 8, August 21, and Novem- 
ber 13, 1987, respectively, distinguished. 


sciiee Comatection General Elliott to the Secretary of Agriculture, December 


Your letter of November 22, 1938, is as follows: 


The recent emphasis upon personnel policies and problems of the Federal 
Government looking toward an enlarged and better defined and organized cureer 
service for the large majority of Federal officers and employees has brought 
to the foreground, in a more impressive manner than ever before, the impera- 
tive necessity of filling governmental positions with appointees who are not only 
qualified for the respective jobs from a standpoint of education and technical 
training, but whose employment history, financial integrity, personal habits, and 
character are above reproach. Such a safeguard is particularly important in so 
far as it relates to applicants who are being considered for appointment to 
fiduciary positions or positions involving any measurable degree of responsi- 
bility. It is not overstatement to assert that the welfare of the nation is to a 
large extent in the hands of its civil servants and that they, therefore, should 
be chosen with the most scrupulous care possible. Of the number of appoint- 
ments made in the Department of Agriculture for the fiscal year ending June 
80, 1938, the Director of Personnel has estimated that approximately 5,000 
appointments were made to positions involving such a degree of trust and 
responsibility as to warrant, if not demand, the most accurate knowledge obtain- 
able regarding those pertinent features of an applicant’s personal history, etc., 
that are not disclosed upon the papers in his file. In order to overcome the 
shortcomings of existing governmental facilities for verifying the suitability 
for employment of prospective appointees in this Department, the Director of 
Personnel has proposed that such agencies as the Retail Credit Company and 
Dunn & Bradstreet be employed on a competitive basis, and otherwise in full 
compliance with the requirements of section 3709, Revised Statutes, to investi- 
gate such prospective appointees in order to authenticate their suitability for 
employment. 

Although the Director would like to be in a position to secure investigation 
reports on any and all types of employees, if occasion warranted, he concedes 
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that it would not be indispensably necessary to secure such detailed reports 
on appointees to minor positions, such as messengers, typists, stenographers, 
clerks, mechanics, and laborers. He points out, however, that with only the 
limited investigation facilities of the Department at its disposal, it has been 
possible to investigate but a comparatively small number of persons recom- 
mended for appointment in the Department to positions of trust and respons!- 
bility. The significant finding has been made, in this connection, that of the 
persons investigated, a considerable number have been found, solely by virtue 
of such investigation, either not to be qualified, as represented by existing data 
submitted by the applicant himself, for the position in question, or to be ab- 
solutely undesirable. Basing his estimates on last year’s appointment register, 
the Director states that the Department as a whole would probably not require 
more than 5,000 reports per year and argues that it would be far more economi- 
cal from the standpoint of the Government to have such reports furnished, sub- 
ject to strict specifications, by concerns who are equipped to supply them, 
rather than to attempt to secure such information through already overworked 
and understaffed departmental or other governmental sources. On the basis of 
5,000 investigation reports per year, the total per annum expense for this purpose 
propably would not exceed $10,000. It is believed that this amount is much 
less than the cost that would arise from the furnishing of the reports by the 
Department of Agriculture or other Government agencies. 

For your information, it might be stated that the proposal outlined above has 
been presented to the Civil Service Commission, which advised the Department, 
on August 18, that the Commission sees no objection to the Department’s pur- 
suing the course suggested. There are, however, certain angles of the question 
which we believe warrant, if not demand, our seeking advice from your office 
before putting the plan into operation. In the first place, there is the question 
of personal services. We wonder whether, in view of your decisions covering 
the general proposition of securing personal services by contract, you would feel 
that the type of services outlined above constitutes a further exception to the 
general rule. It is suggested that the matter can be viewed as the purchase 
of a supply or material, i. e, the investigation reports, and not the securing 
of personal services. This is apparently the stand which you have taken hereto- 
fore on similar matters. 

In this connection, your attention is invited to three decisions which you have 
already rendered upon certain aspects of the same question as is involved in 
this submission. In June, 1937, this Department sought advice as to whether 
the nature of appointments to be made under the Commodity Exchange Act, 
involving, as they do, a high degree of trust and responsibility in the perform- 
ance of functions where temptation is rife, plus the fact that relatively few 
persons not hitherto connected with private exchanges, etc., were acquainted 
with this type of business, plus the fact that only an outlay of approximately 
$100 would be made for making such investigations in this particular agency, 
plus the fact that the appropriation for carrying the act into effect was broadly 
worded, would justify the use of that particular appropriation for the purpose 
of making investigations of the prospective appointees on a contract basis. In 
your reply of July 8, 1937 (A-87355), you stated that: 

“In view of the provisions of the appropriation and the representations made 
in your letter, this office is not required to object to the proposed expenditure 
of approximately $100 under the appropriation, supra, for the procurement of 
personal history reports on the applicants referred to in your letter for the 
purposes therein stated.” 

We do not construe this decision as a blanket approval for the use of any 
number or all appropriations of the Department for the purpose of conducting, 
on a commercial basis, the desired investigations, inasmuch as the context of 
the letter from this Department eliciting your decision was based on a peculiar 
situation. However, it is believed that many of the same arguments advanced 
with respect to the desirability of securing investigations covering appointees 
under the Commodity Exchange Act are equally applicable to appointees in 
all other bureaus and agencies of the Department. In considering our present 
submission, we shall ask you to bear this salient point in mind and to make a 
cross-reference to those arguments. 

In a decision of November 13, 1937, to the Secretary of Agriculture (A-90362), 
with reference to purchasing financial or credit reports from nationally-known 


credit companies, and also relating to the Commodity Exchange Act, you stated 
that: 
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“If it be administratively determined that financial or credit reports are 
necessary to the enforcement of the Commodity Exchange Act, this office will 
not be required to object to the use of that appropriation for such purposes 
subject to compliance with the requirements of section 3709, Revised Statutes, 
as to competition, whenever practicable.” 

In this decision you apparently go one step farther than in the decision of 
July 8, supra, and recognize the force and effect of an administrative determina- 
tion with respect to the purchase of the reports. 

In the decision of August 21, 1937, to this Department (A-88301), involving 
a question as to whether local credit agencies could be required to report on the 
financial integrity of prospective occupants of Resettlement projects, you held 
that: 

“Under the circumstances stated this office will not be required to object to 
contracts * * * with local credit agencies for furnishing credit reports 
upon individuals who may be selected to occupy Resettlement units, provided 
such contracts are let after competition in accordance with section 3709, Revised 
Statutes, and payments are not made in advance of the receipt of the services 
contracted for.” 

Although both of the decisions numbered A-90362 and A-88301 indicate the 
liberality of your view with respect to the matter, and particularly with ref- 
erence to the matter of contracting for personal services, we are not willing to 
construe the somewhat guarded language you use so as to warrant immediate 
promulgation of the proposal outlined in the forepart of this submission. But, 
we repeat, the necessitous circumstances inherent in the requests that gave rise 
to the foregoing favorable decisions are also part and parcel, to a large degree, 
of the appointment situation in the Department as a whole. 

The second phase of the question involves the availability of departmental 
appropriations for defraying expenses incident to the plan. To come directly 
to the point, your advice is sought with respect to the availability of the vari- 
ous appropriations of the Department for the employment of persons and means 
in the District of Columbia and elsewhere for the purpose outlined. An endorse- 
ment of the use of such appropriations by you would make it possible for us 
to prorate the expense of securing the investigatory reports among the various 
bureaus and agencies of the Department, based on the number of reports 
required by each. It is, therefore, hoped that you will agree with this Depart- 
ment in its desire to safeguard the interests of good government and recognize 
the virtue, if not the necessity, of following the procedure outlined with respect 
to all bureaus and agencies of the Department, and not restrict our authority 
for securing the desired reports to a limited number of the departmental 
organizations. 

Assuming (1) that this Department can resolve any difficulties encountered 
with the Civil Service Commission over the operation of such a plan, and (2) 
that it is possible for us to draft specifications for competitive bidding in such 
a manner as to give prospective bidders a reliable estimate of the amount 
of service to be rendered under the proposed contract, may we ask you to advise 
this Department whether the plan outlined herein meets with your approval 
and whether the designated appropriations are available for making payments 
to the contracting parties for supplying the investigation reports. 


This office is fully in accord witih your statements regarding the 
desirability of appointing to positions in your Department only per- 
sons of reliable character and integrity. That should be the goal 
sought not only in your Department but throughout the Government 
service. It is not believed, however, that the method you suggest 
is the solution to the problem. 

The decision to you of July 8, 1937, A-87355, related to a very 
limited class of employees and was based mainly on the exceptional 
circumstances reported in that case. It did not contemplate the 
establishment of a general practice of that nature, it being specifically 
stated in your submission— 
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As it is not believed that the peculiar character of the situation confronting 
the Commodity Exchange Administration is comparable to that of any other 
agency of the Government, with the exception of the Securities and Exchange 
Commission, your prompt approval of this proposed action will be highly 


appreciated. 

The other decisions referred to in your submission sanctioning 
expenditures of public funds for credit reports did not relate to 
Government employees but were confined to reports concerning per- 
sons with whom the United States anticipated financial dealings, 
such as making loans, etc. 

It is understood that reports furnished by credit companies relate 
only to matters directly affecting the credit or financial responsibility 
of the persons reported on. In the past, it has been the practice when 
appointing persons in the Government service to positions involving 
accountability for public funds to require such persons to furnish 
official bonds at their own expense, which bonds have for their pur- 
pose the same end as the procuring of credit reports, that is, to save 
the Government from financial loss due to the failure of the em- 
ployee to properly account for funds entrusted to him irrespective 
of the reason. A-58872, September 4, 1936. The necessity for trans- 
ferring the cost of the bonds to the Government by substituting 
therefor credit reports obtained from appropriated funds is not 
apparent. The Congress by prohibiting the payment of premiums 
on bonds from appropriated funds, see act August 5, 1909, 36 Stat. 
125, has indicated its intention that employees appointed to positions 
of trust should qualify therefor at their own expense. 

In the circumstances I have to advise that there appears no au- 
thority of law for expending appropriated funds for obtaining credit 
reports on prospective employees for your Department unless and 
until such expenditures are specifically authorized by the Congress. 


(A-58764) 


CONTRACTS—INCREASED COSTS—SOIL BRACING MATERIALS— 
GOVERNMENT LIABILITY 


Where advertised specifications, made a part of the contract, provided that 
bidders should fully inform themselves regarding the conditions to be met 
along the route on which the work was to be done and that failure to take 
this precaution would not relieve the successful bidder from furnishing all 
material necessary to complete the contract without additional cost to the 
Government, and that wherever the removal of temporary sheeting would 
permit a settlement of the adjacent soil, with the possibility of affecting the 
stability of “existing structures,” the contractor, instead of installing tem- 
porary sheeting, should install sheet metal piling which should be left in 
place in the ground, the contractor is not entitled to payment in addition 
to the contract price for temporary timber sheeting and bracing which 
was permitted to be left permanently in place in tunnel trenches of the 
project involved in lieu of the installation of sheet piling, etc., as re- 
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quired by the contract in order to prevent damage to adjacent underground 
utilities, streets, sidewalks, etc., because of soil conditions, particularly 
where the soil conditions are generally well known and are a matter of 
public record and of numerous prior excavations and soundings. 


Acting Comptroller General Elliott to Peter and A. J. Ellis, Inc., December 13, 
938: 


There is before this office for consideration request filed in your 
behalf by your attorneys, William C, Sullivan and P. J. J. Nicolaides, 
for review of settlement dated April 23, 1937, wherein there was dis- 
allowed your claim for $19,439.25 representing alleged balance due 
for certain materials furnished in connection with performance of 
contract Tlsa—4395 of May 12, 1933. 

The question for determination concerns your right to receive pay- 
ment, in addition to the contract price, for temporary timber sheet- 
ing and bracing which was left permanently in place in the tunnel 
trenches of the project in order to prevent damage to adjacent under- 
ground utilities, streets, sidewalks, etc. 

The facts pertinent to the controversy are these. Under the terms 
of the contract you agreed to furnish all labor and materials and 
perform all work required for the construction of the west extension 
to the steam distribution system of the central heating plant for 
public buildings at Washington, D. C. The administrative office 
reports that this west extension consists of three steam distribution 
lines aggregating more than a mile in length. These lines were to 
be inclosed in a concrete conduit and tunnel—which was also to be 
built under the contract. The Assistant Director of Procurement 
reports that as the work progressed— 


* * * It became apparent that special precautions were necessary because 
of the character of the soil encountered, which in many locations was a soft, 
flowing silt. The greater part of the tunnel and conduit to be constructed under 
the contract was close to paved streets, sewers, and gas, water, and electric 
mains; and the flowing nature of the soil clearly indicated that the temporary 
timber sheeting and bracing in the tunnel trenches could not be pulled or moved 
without great risk of damage to such improvements. * * * Actually, the 4’’ 
space occupied by the sheeting would have been filled by the adjacent flowing 
soil as the sheeting was removed no matter how carefully the backfilling work 
was done, and the flow might have been sufficient to cause serious damage to 
nearby utility lines, street curbs, and paving. 


As a result of these reported facts this temporary sheeting and 
bracing was left in place, giving rise to your present claim for the 
value thereof. You contend that this sheeting, etc., does not represent 
materials which you were required to furnish under the contract, that 
the necessity for leaving it in place was due to the soil conditions 
being materially different than represented to the contractor, and 
that, therefore, these materials represent an extra not covered by 
the contract but for which the United States received a benefit and 
should therefore make payment. 
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So far as the allegation that soil conditions were materially dif- 
ferent than represented, attention is invited to the fact that the 
contract does not appear to contain any representations whatever 
relative to soil formation or subsurface conditions which you might 
expect to meet. On the other hand it was specifically provided by 
paragraph 13 of the specifications that: 


Bidders should fully inform themselves regarding the conditions to be met 
along the route on which the work will be done, and in the building to be 
served by the system. Failure to take this precaution will not relieve the 
successful bidder from furnishing all material and labor necessary to complete 
the contract without additional cost to the Government. 


It would be difficult to accept in any event that a local contractor such 
as you are—if at all competent to perform such character of work— 
could have avoided knowledge as to the soil conditions in the area 
involved between the State, War, and Navy Building and the Naval 
Hospital, considering the mass of historical data available to every 
one who reads concerning that area and the hundreds of excavations 
and soundings made by public and private agencies through the 
years. 

Your contention that the leaving of this sheeting and bracing in 
place represented the furnishing of extra materials not covered by the 
contract, and for which the United States received an additional 
benefit, likewise appears to be without merit. Paragraph 25 of the 
specifications was to the effect that: 


Everything necessary for the completion and successful operation of the work, 
whether or not herein definitely specified or indicated on the drawings, shall 
be furnished and installed as well and as faithfully as if so specified or so 
indicated. 


In.addition to this, and other similar provisions of a general nature 
rélative to the extent of your obligations, the contract contained 
specific provisions relative to the furnishing of sheeting and bracing 
which are of particular pertinence to the present controversy and 
are largely determinative of the merits of your claim. They are: 


104. BrRacING AND SHEETING.—The sides of excavations shall be temporarily 
supported and maintained secure until permanent support is provided. But 
wherever the removal of temporary sheeting would permit a settlement of the 
adjacent soil, with the possibility of affecting the stability of existing struc- 
tures, then the Contractor, instead of installing temporary sheeting, shall in- 
stall sheet steel piling which shall be left in place in the ground, or he shall 
underpin the existing foundations with masonry. For example, sheet steel 
piling will be required at 18th and “D” Streets and at the Munitions Building, 
and elsewhere if it be so directed or necessary to maintain the safety of the 
work and the adjoining property. 

* * a cm + ” * 


107. Time AND ExtTent.—Excavated spaces remaining below the finished 
grades after the construction of concrete and other work shall be backfilled when 
the Contractor is directed todo so. * * * 

* e * + a * w 

110. PLactne.—Earth backfill shall be placed in horizontal layers, not over 8 
inches in depth, each thoronghly tamped, packed, or puddled, as directed, so that 
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no settlement shall occur. All temporary planking, timbering, sheeting, and 
other supports shall be removed as the backfill is placed. Great care shall be 
exercised during the backfilling to avoid disturbance or damage to any con- 
crete or other work. 

Reading these provisions together it appears that as excavating 
work was done the sides of the excavations were to be protected by 
sheeting; that this sheeting was to be permanent if removal of tem- 
porary sheeting would affect the stability of existing structures or 
result in a failure “to maintain the safety of the work and the ad- 
joining property”; that otherwise temporary sheeting should be used 
and later removed when it had served its purpose; that after the con- 
struction and concrete work had been done the contractor, if directed 
to do so, was required to backfill excavated spaces; and that all tem- 
porary sheeting, etc., “shall be removed” as this backfill is placed. 
While it is true that in no case was temporary sheeting and bracing 
to remain in place, it is also true that in no instance was the con- 
tractor to install temporary sheeting if its removal would endanger 
“existing structures.” In the present case it appears that due to the 
flowing nature of the soil temporary sheeting and bracing could not be 
removed without damage to “paved sheets, sewers, and gas, water, and 
electric mains,” and the contract required you to be responsible and 
to pay for any such damages to “property” or “structures,” 

That the term “existing structures” includes or may include streets, 
sewers, gas, water, and electric mains, etc., appears to be established 
by judicial precedents. Thus, in City of Rock Island v. Industrial 
Commission, 122 N. E. 82, the term “structure” was held to include 
city streets; in Armenti vy. Brooklyn Union Gas Co., 142 N. Y. 8. 420, 
425, sewers were found to be within the term; in Western Electric 
Co. v. Cooley, 251 Pac. 331, 333, a power line was determined to be a 
“structure,” and in Kosidowski v. Milwaukee, 1389 N. W. 187, a water- 
works system was similarly found to be within the term. See, also, 
generally Stevens vy. Stanton Construction Co., 137 N. Y. S. 1024. 

The conditions encountered appear to have been such therefore that 
instead of placing this temporary sheeting and bracing and leaving it 
in place you should either have installed permanent sheet steel piling 
or, as an alternative, underpinned the foundations with masonry— 
as paragraph 104 of the specifications required. To the extent that 
you installed temporary excavation support where permanent sheet 
steel piling or masonry was required, you cannot be heard to say 
that because you were not able to remove the former you should there- 
fore be paid extra for it. The granting of permission to leave this 
temporary sheeting in place appears to have amounted to an accept- 
ance by administrative officials of this less stable temporary support 
in lieu of a better grade and more costly permanent piling or masonry 
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which you should have furnished in order “to maintain the safety of 
the work and the adjoining property.” Instead of furnishing ma- 
terial in addition to that required by your contract, it appears there- 
fore that you probably furnished less work and material, in value at 
least, than the terms of your contract required. 

Under all the facts and circumstances it must be held that dis- 
allowance of your claim was proper. The decision is accordingly. 


(A-99538) 


PROPERTY—PRIVATE—LOST OR DESTROYED IN MILITARY SERVICE 


Army Air Corps Reserve officer is not entitled to payment under the act of 
March 4, 1921, 41 Stat. 1486, as for private property lost or destroyed “in 
consequence of its owner having given his attention to the saving of human 
life or property belonging to the United States which was in danger at 
the same time and under similar circumstances, or while, at the time of 
such loss, damage, or destruction, the claimant was engaged in authorized 
military duties in connection therewith,” where the officer, after discovery 
of the fire while lying on the bed in his quarters, devoted his time to the 
saving of such of his own property as possible; was not engaged in au- 
thorized military duties in connection with the fire; there was no saving 
of human life involved; and such of his attention as was given to the 
saving of Government property was confined to the helping “to move some 
government cots and blankets” away from the building after the impos- 
sibility of saving any more of his own property. 


Acting Comptroller General Elliott to Lieutenant Colonel W. M. Dixon, United 
States Army, December 14, 1938: 


There has been received your letter of November 17, 1938, request- 
ing decision whether you are authorized to make payment on a 
voucher transmitted therewith stated in favor of Second Lieutenant 
Charles F. Scott, Jr., Air-Res., United States Army, in the amount 
of $68.15, covering his claim under the act of March 4, 1921, 41 Stat. 
1436, for the loss of his personal property by fire which destroyed the 
building in which he was assigned quarters while participating in 
field maneuvers of the Eighth Attack Squadron. 

The circumstances ascertained and determined by the Board of 
Officers and approved by the Secretary of War, are as follows: 


* * * That on May 12, 1938, at approximately 4:15 p. m., a fire of un- 
known origin occurred at the Overbrook Golf Club, Lancaster, Pennsylvania ; 
that the Overbrook Golf Club was the authorized Government quarters fur- 
nished in the field for 21 members of the Air Corps, of which the claimant 
was a member, one member of the Ordnance Department, and one member of the 
Medical Reserve, all stationed at Airdrome, Lancaster, Pennsylvania, for the 
period of the GHQ Air Force maneuvers, said quarters being contracted for 
by the Government ; that all property, Government and personal, in said quarters 
at the time of the fire was authorized as necessary in the proper performance 
of military duty by the occupants of said quarters; and that the quarters were 
properly safeguarded by regularly assigned Air Corps enlisted personnel as 
guards thereof; that at the time the fire broke out, the claimant was in his 
quarters; that when he first saw the smoke he made no effort to move as he 
thought the smoke was coming from a stove which was being stoked; that the 
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smoke grew so thick he realized the building was on fire; that he then carried 
out as many of his personal belongings as he could; that he then returned 
and carried out a few more of his possessions; that he started to go back the 
third time but that the smoke was so dense and the heat so intense he was 
unable to do so; that he then moved his belongings away from the burning 
building, and then helped to move some Government cots and blankets; that 
the articles hereinafter listed, belonging to the claimant, were destroyed in the 
fire and that the loss was not covered by insurance. 

The Board further finds that the property for which claim is made was lost 
while at the time of such loss the claimant was engaged in authorized military 
duties in connection therewith; * * * 

This claim is asserted under the third circumstance set out in 
paragraph 2, Section I of the act of March 4, 1921, which authorized 
reimbursement : 

When it appears that such private property was so lost, damaged, or 
destroyed in consequence of its owner having given his attention to the saving 
of human life or property belonging to the United States which was in danger 
at the same time and under similar circumstances, or while, at the time of 
such loss, damage, or destruction, the claimant was engaged in authorized 
military duties in connection therewith. 

The statute covers a situation where the owner is prevented from 
saving his personal property due to the fact he is engaged in saving 
human life, or in saving Government property in danger at the 
same time, or is otherwise engaged in military duty in connection 
with the catastrophe or event which produced and which was the 
cause of the loss. Lieutenant Scott stated his activities in connec- 
tion with the fire as follows: 

* * * YT was lying on my bunk in the building which was serving as field 
quarters for officers of the 8th Attack Squadron at Lancaster, Pa., when 
I noticed smoke near the ceiling of the room. * * * I got up, put my 
raincoat over my underwear, and carried as many of my personal belongings 
as I could out of doors. I went back into the room which, by that time, was 
so filled with smoke I could not see my bed 15 feet from the door. I got 
a few more of my possessions and left the building. I started to go back 
in a third time, but the smoke was so dense, and the heat so intense, that 
I could not enter. I then moved my belongings away from the building and 
helped to move some Government cots and blankets back. I dressed myself 
and watched the building burn to the ground. 

The facts presented show that claimant was in the military service, 
and at the time the fire broke out was lying on the bed in his quar- 
ters. He succeeded in saving some of his personal property, but 
was prevented from saving all of it by the denseness of the smoke 
and intensity of the heat. There appears nothing to show that the 
loss of the articles for which reimbursement is claimed occurred by 
reason of the claimant being engaged in saving human life, in saving 
Government property in danger at the same time or because he was 
engaged in authorized military duties in connection with the fire. 
The facts shown are not sufficient to bring his claim under the 
contingencies prescribed by the statute. 

You are advised that payment is not authorized on the voucher 
returned herewith. 
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(A-87092) 


TRANSPORTATION—HOUSEHOLD EFFECTS—NAVY OFFICER ON 
CHANGE OF STATION—WEIGHT LIMITATIONS VIA MOTOR VAN, 
ETC. 


The matter of fixing weight allowance limitations for shipment of household 
effects of Navy personnel upon change of station being controlled by admin- 
istrative regulation, there is no objection to a change in the regulations to 
provide that the effects which may be transported “will not exceed, when 
prepared for shipment in accordance with the commercial usage of the car- 
rier selected as the transporting agent, the following gross weights,” but, 
comparison of the costs of such shipments—as, for instance, motor van and 
railroad freight—must be on the actual weight shipped and not on the max- 
imum allowance of the officer unless that is the weight actually shipped, 
and where more than one shipment is made on a change of station, the 
total payments for packing, crating, drayage and shipping of the weights 
shipped (within the authorized allowance) may not exceed the cost of such 
services for the aggregate of the weights of the shipments (within the 
authorized allowance) from the officer’s old to his new station. 17 Comp. 
Gen. 116, amplified. 


eae General Elliott to the Secretary of the Navy, December 16, 
1938: 


There has been received your letter of October 17, 1938, relative to 


decision A-87092 dated August 9, 1937, 17 Comp. Gen. 116, 118, and 
in effect requesting decision whether a change in the Navy instruc- 


tions upon which the conclusion therein was based is permissible 
under the law. 

The applicable regulations considered in the decision of August 
9, 1937, are contained in the instructions appearing in Article 1870, 
Bureau of Supplies and Accounts Manual, as follows: 


(a) The household effects that may be transported at public expense upon 
change of station will not exceed, when packed and crated, the following gross 
weights: 


In the decision of August 9, 1937, reference was made to the act of 
May 18, 1920, 41 Stat. 604, which provides that the personnel of the 
Navy shall have the benefit of existing laws applicable to the Army 
for transportation of household effects and in giving application to 
the provisions of the pertinent parts of Article 1870, Bureau of 
Supplies and Accounts Manual, it was stated: 


These regulations provide for the shipment of the authorized change of sta- 
tion allowance of not to exceed 10,000 pounds [for a commander] “gross 
weights” i. e., “when packed and crated.” The regulations clearly indicate 
packing and crating of all of the effects in a manner suitable for ordinary 
freight shipments, and, if shipment is by motor van the cost may not exceed 
the cost of shipment by ordinary freight lines of that weight of household 
effects which would be a proper weight for a similar quantity of household 
effects “after being packed,” taking into consideration charges for packing, 
crating, draying, and freight charges. Packing and crating is essential for 
shipment by freight and the weight of the packing material is necessarily in- 
cluded in the “gross weight” of such shipment, and in the computation of costs 
for packing, crating, and drayage. A 25 percent increase to cover tare in 
determining the “gross weight” has been found to be an equitable allowance 
for such purpose, and in the absence of other information as to the actual tare, 
it will be applied in the computation of this and similar cases. 
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The change in the instructions contained in your letter would 
amend paragraph 6 (a) of Article 1870, Bureau of Supplies and 
Accounts Manual, to read as follows: 


The household effects that may be transported at public expense upon change 
of station will not exceed, when prepared for shipment in accordance with 
the commercial usage of the carrier selected as the transporting agent, the 
following gross weights (remainder unchanged) : 


Neither the act of March 23, 1910, 36 Stat. 255, made applicable 
to the Navy by section 12 of the act of May 18, 1920, 41 Stat. 604, 
nor the annual appropriation acts providing funds for the ship- 
ment of household effects of Navy personnel, fixes a weight allow- 
ance limitation for the baggage to be shipped at public expense, the 
matter being controlled by regulations. Under the circumstances 
there appears no legal objection to the proposed regulations. 

However, that there may be no misunderstanding, attention is 
called to the fact that as stated in the decision of August 9, 1937, 
the reason for requiring computation on constructive tare was be- 
cause of shipment by motor van of a net weight less than the au- 
thorized gross weight, but approximately equal to the authorized 
gross weight if increased by the probable tare at a cost equal to ship- 
ment of the authorized allowance and a further shipment by railroad 
freight of the difference between the weight of the van shipment 
uncrated and the maximum gross weight authorized for the officer. 
Comparison of costs must be on the actual weight shipped—not on 
the maximum allowance of the officer unless that is the weight 
actually shipped. If more than one shipment is made on a particular 
change of station the total payments for all items—packing, crating, 
drayage, and shipping—for the weights shipped (within the au- 
thorized allowance) may not exceed the cost of packing, crating, 
draying, and shipping the aggregate of the weights of the shipments 
(within the authorized allowance) from the officer’s old station to 
his new station. 


(A-99405) 


CONTRACTS—CHANGE ORDERS INVOLVING REDUCTION IN WORK 
AND CONTRACT PRICE—CONTRACTOR’S ALLEGATION OF MISTAKE 
IN BID PRICE USED AS BASIS FOR CONTRACT PRICE ADJUSTMENT 


Where the contract provides that for changes in the work causing an increase 
or decrease in the amount due “an equitable adjustment shall be made,” and 
a change order is issued reducing the work to be done because of the neces- 
sity for having a portion of the work performed in a manner different than 
that originally contemplated and reducing the contract price on the basis of 
the unit price of the particular work as set forth in the contract for this 
purpose, in connection with which price the contractor has alleged error and 
of which probable error the contracting officer was on notice prior to award 
but took no steps to clarify on the assumption that no extra work involving 
the application of the said unit price would be ordered, and it is evident 
that the contracting officer did not accept the bid and execute the contract 
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on the assumption that the contractor intended the unit price as bid, the 
erroneous unit price, the use of which would effect an unconscionable 
reduction in contract price, may be disregarded in determining the amount 
to be deducted under the change order. 


Acting Comptroller General Elliott to the Secretary of War, December 16, 1938: 


Letter (QM 672 C-CO) dated November 14, 1938, from the Quarter- 
master General, is as follows: 


Reference is made to the inclosed correspondence from 8S. J. Groves and Sons 
Co., relative to an alleged mistake in its bid for the construction and com- 
pletion of interceptor sewer system at Fort Snelling, Minn. The alleged mistake 
is the basis of a protest filed by this contractor to the instructions issued by 
this department to the constructing quartermaster at Fort Snelling, Minn., 
authorizing deductions from the contract by change order computed on the basis 
of its bid at unit prices. 

The facts of this case may be stated briefly as follows: 

(a) Pursuant to invitation for bids No. QM 6142-39-9 dated April 19, 1938, 
for construction and completion of an interceptor sewer system at Fort Snelling, 
Minn., the protestant submitted the lowest bid under item 3 of said invitation. 
All bids received in response to this invitation were opened and abstracted by 
the contracting officer at 10:30 a. m. May 19, 1938. 

(b) The contracting officer recommended that award of contract be made to 
Orfei, Lametti and Lametti, St. Paul, Minn., low bidder in the amount of $168,- 
848.00 for item 2 covering the tunnel section of the interceptor sewer and to 
S. J. Groves and Sons Company, Minneapolis, Minnesota, in the amount of 
$63,752.88 for item 3 covering the open-cut section of the interceptor sewer. The 
total award was $232,100.88 or $177.12 less than the low bid of Orfei, Lametti 
and Lametti under item 1 for the entire job. Therefore, award of separate con- 
tracts to Orfei, Lametti and Lametti and S. J. Groves and Sons Company under 
items 2 and 3 respectively was authorized by ist indorsement dated May 26, 
1938, a copy of which is inclosed. 

(c) The unit price bids submitted by each contractor for addition or deduc- 
tions to these contracts were accepted. Authorization of this award was also 
made by Ist indorsement dated May 26, 1938. 

(d) Your attention is invited to par. 2 of the indorsement of May 26, 1938, 
and the comments thereon by the constructing quartermaster which are quoted 
as follows: 

“3. Your 1st indorsement dated May 28, 1938, giving authority to award sewer 
contracts calls attention to the fact that unit prices, items 4 (c) to 4 (f) inc., 
of ‘Orfei, Lametti and Lametti’ are seemingly out of line. It is presumed that 
‘S. J. Groves and Sons Company’ should have been mentioned instead. There 
is nothing of record in this office to show where this fact (the error in unit 
prices) was called to the attention of either contractor prior to July 1st, 1938.” 

(e) During the progress of the portion of the work being performed under 
the contract of 8S. J. Groves and Sons Co., it was determined that open-cut 
excavation from Building K-1 to a point immediately south of Building D-8 
would jeopardize existing structures in that immediate vicinity and that jt was 
necessary to substitute tunnel excavation for open-cut excavation to avoid the 
possibility of permanent injury to buildings K-1 and K-2 that would probably 
result if open-cut excavation were continued. 

(f) Tnasmuch as the proposed change fell within the general scope of the 
contract, change order “A,” in accordance with this decision, was issued reduc- 
ing the contract of 8. J. Groves and Sons Co., in the amount of $10,987.65. 
The figures of this change order were computed on the basis of unit prices 
under item 4 of the contractor’s bid. Change order “A,” dated Oct. 18, 1938, 
is attached to contract. As noted above, two different contractors received 
awards for the installation of severable units of interceptor sewer system. The 
unit prices submitted by Orfei, Lametti and Lametti for additional type “A” 
tunnel work complete is $18.00 per lineal foot, whereas the unit price of S. J. 
Groves and Sons, Co., for type “A” tunnel work complete is $39.93 per lineal 
foot. Consequently acceptance of the unit price of the 8. J. Groves and Sons, 
Co., for accomplishing the additional tunnel excavation required at $39.98 per 
lineal foot complete as against the unit price bid of Orfei, Lametti and Lametti 
to do the same work at $18.00 per lineal foot would be incompatible with the 
public interest. Therefore another change order has been authorized increasing 
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the amount of type “A” tunnel work to be performed by Orfei, Lametti and 
Lametti at the unit prices contained in their original bid. Copy of their accept- 
ance of this proposal dated September 15, 1938, is inclosed. 

(g) When the 8. J. Groves and Sons Co. was apprised of the proposed action 
of the contracting officer reducing its contract by change order, the telegram 
of protest, which is reproduced in the Ist paragraph of its letter of October 8, 
1938, was filed immediately. This telegram was the first indication that the 
8S. J. Groves and Sons Co. intended to protest the award of this contract on 
the basis of a mistake in its bid. 

(h) The 8S. J. Groves and Sons Company contend that the above-noted change 
in its contract should be accomplished on an equitable basis in accordance with 
article 3 of the contract. However, granting the fairness and justness of this 
contention the fact remains that the final result accomplished by an equitable 
adjustment must be based upon unit prices. 

(i) The inference is inescapable if the record of this case is read carefully, 
that S. J. Groves & Sons Company had knowledge (see letter of October 13, 
1938, to Captain D. McK. Ashton) of the alleged mistake in unit prices under 
item 4, prior to the award. Yet, notwithstanding this imputed knowledge, 
no protest was made. In fact, no positive action of any nature was taken 
until the date of its telegram as mentioned above in sub.-par. (g) except the 
letter which was supposed to have been written to the constructing quarter- 
master on July 15, 1938, although the contractor admitted a mistake had been 
made when confronted with the facts about July 1. It was the duty of the 
contractor to bring the alleged error to the attention of the contracting officer 
immediately, despite the fact no changes were contemplated in the contract as 
was pointed out in 1st indorsement of May 26, 1938. Having failed to act 
promptly or even within a reasonable time it would seem that any adjustment 
in the contract at this time is barred by laches. 

While it is entirely possible that the unit price bid of S. J. Groves and Sons 
Co. of $7.19 per lineal foot for eight- (8-) inch sewer pipe is a mistake, it is 
also a fact that manipulation of unit prices based on the bidder’s guess as to 
whether additions or deductions are most probable is not without precedent. 
On the other hand this department is fully aware of the fact that some of the 
unit prices under item 4 are entirely out of line, particularly sub-item (c) 
eight-inch clay sewer pipe only. Whether the disparity in the bid of the 
protestant in comparison with those of other bidders on the foregoing sub-item 
is deliberate or caused through inadvertence is undetermined. However, it 
seems that an equitable adjustment of protestant’s contract in accordance with 
the figures as set out below, which were taken from the low unit price bid 
of the combined sewer work, would be: 


1, 085 lin. feet 8’’ clay sewer pipe @ $0. 80___---_---_-______ $868. 00 
82 lin. feet standard brick manhole @ $12. 00_....._-___-____ 984. 00 
362 cu. yds. open-cut rock excavation @ $5. 00_...-.--_---_- 1, 810. 00 
785 cu. yds. open-cut earth excavation @ $0. 50__...-_-_--- 392. 50 

4, 054. 50 


Note that the first entry is the only amount that would be affected by an equit- 
able adjustment not based upon the contractor’s alleged mistake. 

By way of explaining what might seem to be arguing two sides of this ques- 
tion it is pointed out that the intention here is rather to present two readily 
possible answers: (1) The contractor has presented an indefinite claim which 
he has failed to sustain; (2) the contracting officer realized a probable error 
and failed to call the contractor’s attention thereto before awarding the con- 
tract for the apparent reason that as the work to be done was very definitely 
believed to be that shown on the plans, no changes involving the use of unit 
prices would occur. Notwithstanding it did become necessary to change a part 
of the work under contract with Groves to the type of work contracted for 
with Orfei, Lametti and Lametti, enforcing a reduction of Groves’ work. 
There was nothing else to do but to effect the change, and that immediately, 
under the terms of the contract with Groves, and correct the mistake later if one 
existed. After a careful review of all the facts and possibilities it is the opinion 
of the contracting officer that Groves’ bid per lineal foot of 8’’ terra cotta sewer 
pipe only @ $7.19 was intended to cover one lineal foot 8’’ terra cotta sewer 
complete in place, including excavation and backfill, and that, therefore, an 
adjustment of the change order “A” to Groves is in order; the adjustment set 
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forth in paragraph above is considered by the contracting officer as being 
uitable. 
“/ accordance with the request contained in the final paragraph of the con- 
tractor’s letter of October 13, 1938, the matters in controversy in connection 
with this contract are submitted to you for proper interpretation. 
The protestant’s original correspondence is inclosed. All other papers re- 
ferred to herein are attached to and made a part of contracts Nos. W-6142 qm-11 
and W-6142 qm-12 which are on file in the General Accounting Office. 


The contractor’s letter of October 13, 1938, is as follows: 


We are enclosing copies of communications addressed to the Quartermaster 
General, U. S. Army, Washington, D. C., wherein you will note that we have 
protested his instructions to you regarding change in our contract for section 
two of the interceptor sewer system. We addressed these communications to 
Washington after being informed by your office that such a change had been 
authorized. 

As you know, at the time our contract was awarded us there was ample 
evidence that we had made a mistake in submitting unit prices. Also this 
mistake in our bid was not called to our attention at any time prior to the 
award or afterward by the Constructing Quartermaster, Lieutenant Scipple, 
although it is evident that he had knowledge of the mistake in our bid prior 
to making the award. We call your attention to your [OQMG] letter of May 
26th addressed to Lieutenant Scipple which reads as follows: 

“Attention is invited to the fact that unit prices 4-(c) to 4-(f), inclusive, 
submitted by Orfei, Lametti and Lametti, are out of line with unit prices 
submitted by other bidders. However, the work, as shown on the plans, is 
very definite and it should therefore not be necessary to complete any additional 
work involving the high unit prices. Your office should not issue instruction 
for any additional work under these unit prices unless it is absolutely necessary 
to do so.” 

Things remained status-quo regarding this error until you took over Lieu- 
tenant Scipple’s duties around July 1st. You immediately called our attention 
to the fact of this mistake which we immediately admitted, after checking the 
bid, and attempted a correction with our letter of July 15th to you. 

It occurs to us that the contracting officer took advantage of us in the matter 
of deductions using our unit prices as a basis for said deductions although 
he would under no circumstances permit an increase in our contract. We feel 
therefore, that we are being unjustifiedly dealt with by the contracting officer in 
taking away a portion of our open-cut work and substituting in place thereof, 
“type A tunnel.” 

As stated in our correspondence to Washington, copies enclosed, we feel this 
change in our contract should be covered by change order as provided for in 
article 3 of the contract. We can find no authority whereby contracting 
officer is permitted to proceed as otherwise provided for in article 3 and must 
insist that we still be considered as a party to the original contract expecting 
an equitable adjustment in this matter. Because we feel that it is not the 
intention of the Government to arbitrarily strike out a portion of our contract 
for the benefit of another contractor we ask that this matter be submitted 
to the Comptroller General of the United States for proper interpretation of the 


matters in dispute under our contract. 

As shown by the specifications, contract No. W-6142 qm-12, dated 
May 28, 1938, with S. J. Groves and Sons Company, required the 
construction of some 10,000 linear feet of sewers and appurtenances, 
including 3,460 feet of 18-inch sewer, 3.948 feet of 15-inch sewer, 1,089 
feet of 10-inch sewer, and 1,315 feet of 8-inch miscellaneous connect- 
ing sewers, together with manholes, diversion chambers, and inci- 
dental work, all for the consideration of $63,572.88, the low bid price 
for such work. Change order “A” dated October 18, 1938, that is, 
subsequent to the contractor’s letter of October 13, 1938, quoted, 
supra, provides for the elimination from the contract work of 1,085 
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feet of 8-inch sewer, apparently being the greater part of the item of 
1,315 feet of 8-inch miscellaneous connecting sewers, with a reduction 
in the contract price of $10,987.65. Thus it appears that while the 
contract work was reduced something less than 10 percent, the change 
order states a reduction in the contract price of almost 20 percent. 
The contractor apparently does not dispute the right of the Govern- 
ment to make the change in the work, but contends that such change 
must be made pursuant to article 3 of the contract providing for an 
equitable price adjustment. 

The reduction in the contract price stated in change order “A” 
is based on unit prices stipulated in the contract, taken from the 
contractor’s bid, to be applied “in making deductions from or addi- 
tions to the contract amount, provided any deviation from the draw- 
ings and specifications decreases or increases the work indicated or 
required.” The greatest part of such stated price reduction results 
from the inclusion of the item “1,085 feet of 8-inch sewer pipe @ 
$7.19-$7,801.15.” This is based on the stated contract unit price, 
item 40, for “Eight (8) inch clay sewer pipe only” of $7.19 per linear 
foot. 

That this item of $7.19 a foot for 8-inch sewer pipe “only” was 
obviously in error is shown by the abstract of bids attached to the 
contract showing that the eight other bidders stated prices from 22 
cents to 80 cents a foot for such pipe. The invitation for bids stated 
that the unit price should include “the furnishing of all labor and 
material, complete in place, unless otherwise noted.” Apparently the 
contractor bid on the pipe items in place, overlooking, or not under- 
standing, the purport of the word “only” following the word pipe. 
But even on this basis the unit price of $7.19 a foot for 8-inch pipe 
stated in the bid was obviously in error, by comparison with the con- 
tractor’s immediately following bids of only $4.50 a foot for 10-inch 
pipe, $6.11 a foot for 15-inch pipe, and $7.30 a foot for 18-inch pipe. 
That the contracting officer was on notice of these discrepancies prior 
to the award, but took no steps to clarify them, on the assumption 
that no extra work involving the application of such unit prices 
would be ordered, is shown by the cited indorsement of May 26, 1938, 
directing the award, and the comment thereon quoted in the present 
submission. 

Ordinarily, of course, a bidder or contractor must bear the con- 
sequences of his mistakes, In this case, however, it seems clear that 
the contractor did not intend the stated price of $7.19 a foot for 
8-inch clay sewer pipe to cover the cost of pipe alone, and that the 
contracting officer did not accept the bid and execute the contract 
on the assumption that the contractor so intended, the evident error 
in prices having previously been brought to his attention. Under 
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these conditions it cannot be held that there was a meeting of the 
minds of the contracting parties as to this item, which was to be 
applied only in the contingency of a change in the work. 

Article 8 of the contract provides that for changes in the work 
causing an increase or decrease in the amount due under the contract, 
or in the time required for its performance, “an equitable adjustment 
shall be made and the contract shall be modified in writing accord- 
ingly.” The letter of submission, quoted above, states in subpara- 
graph (A) that granting the adjustment here is required to be made 
on an equitable basis in accordance with said article 3, “the fact 
remains that the final result accomplished by an equitable adjustment 
must be based on unit prices.” But an “equitable” adjustment for 
changes in the work solely within the discretion of the Government 
would not comprehend the application of unit prices known to be 
grossly erroneous when incorporated in the contract, and not ques- 
tioned at that time on the assumption that no changes would be made. 
If that were permissible the Government might eliminate a half of 
the work and obtain the other half for little or nothing, by taking ad- 
vantage of the contractor’s evident error in unit prices. Such action 
would be clearly unconscionable and the very antithesis of the fair 
dealing contemplated by the provision in article 3 for an “equitable” 
adjustment of the contract price. 

On the record presented, I have to advise that the contracting 
officer, or the head of the department, on appeal, is authorized to dis- 
regard the erroneous price stipulated for 8-inch clay sewer pipe in 
determining the amount to be deducted from the contract price as an 
equitable adjustment for the decrease in the work pursuant to the 
terms of article 3 of the contract, and that change order “A” is for 
revision accordingly. : 

The whole difficulty could have been avoided by calling on the 
contractor to clarify its unit bid prices—patently erroneous—prior 
to the award. 


(A-98113) 


CONTRACTS—CONTRACTING OFFICER’S AUTHORITY—PURCHASES 
BEYOND ADMINISTRATIVE NEEDS—GOVERNMENT LIABILITY 


Purchase by a contracting officer of a motor vehicle other than that offered 
by the low bidder meeting the specifications because of his personal belief 
that the higher priced car was the better value and personal preference 
and satisfaction in its use by him on official business, after having been 
administratively advised to purchase a motor vehicle meeting the specifica- 
tions under a prior defaulted contract, is not only unauthorized in that 
Government agents have no discretion but must accept the lowest re- 
sponsible bid or reject all and readvertise and that the purchase price 
in this case is in excess of the statutory purchase price limitation for 
motor-propelled passenger-carrying vehicles, but is highly irregular and 
objectionable because of the pernicious consequences of such practice if 
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permitted, and the defaulting contractor may not be charged with the 
excess cost of the vehicle so purchased, nor may payment from appro- 
priated moneys be made to the successful bidder under the second contract 
in excess of the low bid, the contracting officer properly being chargeable 
with any balance due in excess of the low bid. 


Acting Comptroller General Elliott to the Secretary of the Interior, December 


» 1938: 

There has been submitted to this office for preaudit Bureau 
Voucher No. 433782 in favor of the Sunset Garage, Almira, Wash- 
ington, in the amount of $631.15, covering the purchase of one 
Master De Luxe Chevrolet sedan for the Bureau of Indian Affairs. 

It appears from the record that under the provisions of contract 
I-1-ind-15333, April 16, 1938, the John C. Powell Motor Co., Devils 
Lake, N. Dak., was obligated to furnish one Ford two-door sedan, 
f. o. b. Wilbur, Wash., for a price of $745, less trade-in allowance 
of $175 for one Plymouth coach, or a net cash price of $570. The 
Powell Co. defaulted its contract and the purchasing officer of your 
Department, by telegram of June 27, 1938, instructed Mr. Harvey K. 
Meyer, superintendent of the Colville Indian Agency, Nespelem, 
Wash., to purchase in the open market for immediate delivery a 
vehicle meeting the specifications under the Powell contract, offering 
the same vehicle for trade-in, and report in order that steps might 
be taken to collect the excess cost, if any, from the John C. Powell 
Motor Co. 

Under date of July 6, 1938, Mr. Meyer reported that three oral 
bids had been received, one from a Ford dealer at a cost price of 
$564, $818.62 less $254.62 for the used vehicle, one from a Chevrolet 
dealer at a net cost of $766.70, and the third from a Chevrolet 
dealer at a net cash price of $635, $890.65 less trade-in allowance of 
$255.65 for the used Plymouth. Mr. Meyer’s report continued : 


The last mentioned bid was accepted for a net amount of $635.00 to be paid. 
I selected this car on account of the better value to be acquired, and because of 
its front suspension construction the greater safety would be secured for driving 
on the reservation roads, many miles yet rough and hazardous enough. 

As a lower cost price could have been accepted on a car to meet the specifica- 
tions on which the Devils Lake contractor defaulted on his contract than that 
for the Chevrolet Master car delivered this day, it is not represented that the 
defaulting contractor should be required to pay the difference between his net 
price of $570.00 and the $635.00. Because of the personal satisfaction it will be 
to me to attend to the official business of this Agency in this better car I shall 
as object to paying from personal funds any part of this excess cost as may be 
directed. 

I would like to be instructed, therefore, in what amount settlement shall be 
made for the car accepted from official funds and what additional sum it will be 
acceptable to have me pay from personal funds. 


Under date of August 10, 1938, Mr. Meyer made a notarized state- 
ment in further reference to the matter in pertinent part as follows: 


Oral bids were secured; the low bid from a Ford dealer meeting the above- 
named specification amounted to $564.00. I accepted the bid of the Sunset 
Garage of Almira, Washington, covering one Master De Luxe Chevrolet, 2-door 
sedan, built-in trunk and spare wheel and tire, equipped with 6-ply tires at the 
total cost of $631.15. 
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I selected the Chevrolet on account of the better value to be acquired, and 
because of its front suspension construction the greater safety would be secured 
for driving on the reservation roads, many miles yet rough and hazardous. 
A further reason for making this selection was for the personal satisfaction it 
will be to me to attend to the official business of this agency in this better car. 

Since the low bid was not accepted and I do not expect the Government to 
pay the excess cost, I, Harvey K. Meyer, Superintendent of the Colville Indian 
Agency, do hereby agree to pay from personal funds the sum of SIXTY-SEVEN 
DOLLARS AND FIFTEEN CENTS ($67.15), the difference between the low 
bid and the bid accepted. 

I waive all interest and rights in this vehicle and it will not be used for other 

than official business. 
That the transaction was highly irregular and wholly unauthorized 
is obvious without argument. Mr. Meyer, as a Government em- 
ployee, had no authority to accept other than the low bid for an 
automobile meeting the specifications—presumably identical in model 
as the one which was to have been furnished under the Powell con- 
tract—either because he considered the high priced vehicle the better 
value, or because of the personal satisfaction he might experience 
in the use of the so-called “better grade” or because of his personal 
preference, or for any other personal reason. The courts have laid 
down the rule that agents of the Government in making purchases 
on behalf of the United States must accept the lowest responsible 
bid or reject all and readvertise, and that they have no discretion 
in the premises. Scott v. United States, 44 Ct. Cls. 524. Of course, 
the rule is predicated upon the assumption that the articles offered 
under the low bid meet the essential requirements of the specifica- 
tions and the needs of the Government, but the instant case appears 
clearly within the rule. Moreover, since your Department already 
had determined that the Ford automobile met the specifications under 
which the superintendent was instructed to make the open market 
purchase, as witness the award of the contract to the Powell Motor 
Co. in the first instance, it is not apparent upon what authority or 
theory Mr. Meyer undertook to interpose his judgment or preference 
for that of the Department. Such a practice, if permitted, might 
readily lead to such pernicious consequences that even an isolated 
instance should not be countenanced. 

The present case is open to the further objection that it apparently 
was in violation of the price limiting statutes. The delivered cost 
of the Chevrolet automobile purchased inclusive of the trade-in al- 
lowance on the used vehicle was $886.80, or $136.80 in excess of the 
$750 statutory price limit. See 17 Comp. Gen. 580, in which it was 
stated that in case of a destination bid in excess of $750 there would 
be proper for consideration the actual cost of transportation from 
point of origin to destination by the route and method most ad- 
vantageous to the Government, and 17 Comp. Gen. 854, 857, em- 
phasizing the fact that in determining whether a destination or in- 
termediate delivery bid, inclusive of trade-in allowance is within the 
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$750 price limit, it is permissible to consider only the lowest trans- 
portation cost available to the Government. The Powell bid quoting 
destination price stated that $75 was included for transportation 
from Detroit, Mich. It does not appear likely that there would be 
any substantial difference between the cost of transporation for the 
Ford and that of the Chevrolet from factory to delivery point. 
Considering the transportation cost of the two vehicles at approxi- 
mately the same figure, or $75, it is plain that the bid on the 
Chevrolet vehicle purchased, inclusive of trade-in allowance was 
approximately $800 and therefore not legally for consideration. The 
fact that the purchase possibly was being made for the ultimate 
account of the defaulting contractor does not affect the question. 
A defaulting contractor on the sale of passenger carrying vehicles 
to the Government would be entitled to the protection of the price 
limiting statutes. That is to say, the Government agencies being 
forbidden by statute to purchase passenger carrying automobiles at 
a price in excess of $750 have no authority to burden a defaulting 
contractor with a price in excess of that amount. Hence, if the bid 
accepted in this instance had been the low bid, Mr. Meyer’s action 
still would have been unauthorized if, in fact, the bid price inclusive 
of trade-in allowance, and exclusive of the most advantageous trans- 
portation cost available to the Government was in excess of $750. 

Of course, there is no basis for any charge against the John C. 
Powell Motor Co. in this particular transaction, since proper accept- 
ance of the low bid would have resulted in a saving rather than excess 
cost to the Government. It is equally true that the wholly unauthor- 
ized action of Mr. Meyer in accepting the higher bid could not 
operate to charge appropriated moneys of the United States in any 
greater amount than that of the acceptable bid, to wit, $564, and Mr. 
Meyer properly is chargeable with any balance due the Sunset Garage 
on account of such purchase. In view of his proposal to pay the 
excess cost of the Chevrolet automobile beyond the amount of the low 
bid, the voucher forwarded to this office will be certified for payment 
to the Sunset Garage in the amount of $564, and Mr. Meyer should be 
required to pay such balance as is due and to furnish satisfactory 
evidence of the payment by him of such balance, for filing in this 
office, with the distinct understanding, of course, that such payment 
does not and could not, in any event, invest him with any interest or 
right in the vehicle or authorize its use for other than official business. 
In this connection, attention is invited to the fact that in his report of 
July 6, 1938, Mr. Meyer stated that the bid of the Sunset Garage was 
$890.65, while in his sworn statement of August 10, 1938, he stated 
that the Chevrolet was obtained at an excess cost of $67.15, and the 
voucher forwarded here states the price of the Chevrolet as $886.80, 
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making an apparent discrepancy of $3.85. Explanation of this 
apparent discrepancy should be furnished, and the matter is also 
brought to your attention for the taking of such administrative 
measures as may be found to avoid any future recurrence in your 
Department of a transaction such as involved in the present case. 

This office is also in receipt of a letter dated October 31, 1938, from 
the Acting Purchasing Officer of your Department as follows: 


The enclosed certified check of the John C. Powell Motor Company for $365.00 
in favor of and unendorsed by the Purchasing Officer accompanied the maker’s 
bid in response to Invitation No. 3447 and constitutes its guarantee to execute a 
contract and performance bond thereunder. The check is sent to your office for 
your final determination as to the amount to be deducted therefrom due to the 
maker’s default under contracts I-1-ind-15333 and I-l-ind-15383. The perti- 
nent facts are as follows: 

1. Under the terms of contract I-1-ind—15333, dated April 16, 1938, the John C. 
Powell Motor Company of Devils Lake, North Dakota, was obligated as follows: 


Item 2: To furnish one four-door sedan f. o. b. Gallup, N. Mex..-._-... $764. 00 
Less trade-in: 
I I i inc crisisicntinptpelccigstiocisirmntalinmen abrinia a 
Ni ns tecnalnaciegcnargnsterqaeslinnhin a eupipteincengeernaeans Y 
—— 275.00 
er a kr I, OR i  cteeatenhceme nine 489. 00 
Item 6: Cash offer only for one Chevrolet coach_......---.---------_. 110. 00 
Item 11: To furnish one four-door sedan, f. o. b. Wilbur, Wash___-_--_- 745. 00 
Less trade-in on Plymouth coach_..........-.......--....--_... 175. 00 
Deere NOD Eee ee We is gl eeprom nn wene 570. 00 


2. Under the terms of contract I-1—ind—15383, dated Apr. 21, 1938, the John C. 
Powell Motor Co. was bound as follows: 


Item 2: To furnish one 4-ton pickup truck f. o. b. Detroit-__.__._____ $624. 00 


Less trade-in on 19385 Chevrolet coach._..-.._-----.----.-__--__-- 150. 00 
. I Ini, UO i eo 474. 00 
Item 3: Cash offer for one Chevrolet coupe at Pine Ridge, S. Dak__--_- 59. 00 


8. On June 15, 19388, the contractor sent the following telegram to the Pur- 
chasing Office: Due to inability to present setup it is very inconvenient to 
deliver three new units under bid C—1676 to other ends of United States includ- 
ing Gallup, N. Mex., Wilbur, Wash., and Detroit for Cheyenne Agency. Kindly 
give contract elsewhere as we have not accepted. Thank you. 

4. By air mail letter of Jnne 20, 1938, the Purchasing Officer notified the 
contractor that it was in default on contract I-1-ind-15883, and on contract 
I-1-ind-15333, and advised that, with the exception of Item 6 of contract 
I-1-ind-15333, which had been satisfactorily executed, to stop performance on 
the contracts. 

5. In response to Purchasing Office instructions, the superintendents of the 
agencies involved entered into the following transactions against the default- 
ing contractor’s account: 


(a) By FE. R. Fryer, Superintendent of the Navajo Agency, Window 
Rock, Ariz., as provided in Item 2 of contract I-1—ind-—15333. : 

Purchase of one four-door sedan from Whiting Bros., Holbrook, 

Ariz., after trade-in allowance on one Plymouth coupe and one 


Chevrolet sedan, f. o. b. Gallup, N. Mex--.---.----.-----_-_-- $665. 00 
Net price after trade-in under Item 2, contract I-1—ind-15333, 
me a Ge es NON tens 489. 00 


Excess cost to the Government..................-.-.--.... 176. 00 
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(b) By Harvey B. Meyer, Superintendent of Colville Agency, Nespelem, 


Wash. : 
Purchase of one Chevrolet sedan, less trade-in allowance for one 
Sr ik. ied eligi enc sda tienen titntenen tate tint $635. 00 
Personal liability of Superintendent Meyer for failure to accept 
Se I Ne atic aise ascetic ater een enti es 71. 00 
Sry GI D1 Si MN nn i he ree ieee 564. 00 
Net price under Item 11, contract I-1-ind-15333, f. o. b. Wilbur, 
I el ae ae tinct niece cee it ena tain ermete te teas cma hliai 570. 00 


Net saving to the Government____- si laak rastlsbeacciensbegtiNieeenvaedied as 6. 00 


(c) By Mr. W. F. Dickens, Supt., Cheyenne River Agency : 
Purchase of one 4-ton coupe pickup truck after trade-in of one 


Chevrolet coach, f. o. b. Cheyenne Agency, S. Dak_--.------_--_ 650. 00 
Net price after trade-in under Item 2, contract I-1-ind- 
By A Sc. Rie im teate tine einio esate aainign siete —_ $474. 00 
Estimated Government freight cost from Detroit to 
Ig OR a sine ncetiehacitee ceeded ern neecetincner cient rts 58. 52 
——-_ 532. 52 
SPRGOOR CORE 00 2D COTO iit nccecctincieesnoneame 117. 48 


(d) By Mr. W. O. Roberts, Superintendent Pine Ridge Agency: 
Cash sale of one Chevrolet coupe to the C. & C. Motor Company, 


Nee Tn nnn nn enn rat as beet alien mceaernacione 35. 00 
Cash offer under Item 6, contract I-l—ind—-15383_.......-_---._. 59. 00 
I~ cence beeebiiy 24. 00 


In summary, the excess cost to the Government as the result of the above 
transactions was as follows: 


cr ih ot auninpniagnnoteperetamenyeneeees $176. 00 
Contract I-1-ind—15383 : 
I a a i atta tata anees inet dieaetce tate iacmmiienste 117. 48 
I a ee ee ee 24. 00 
SI I SS DO" cereal 817. 48 


The contracting officer concludes from the record that, under the terms of 
the above cited contracts the Government and the contractor were mutually 
bound. That the contractor's excuse for the non-performance was insufficient, 
and in view of the fact that it was made more than two months after the 
making of the awards, cannot be considered as a valid reason for freeing the 
contractor from its obligations under the contracts. That the failure, therefore, 
on the part of the contractor to perform placed it in default and authorized 
the Government to purchase against its account. That, as itemized above the 
total excess cost resulting to the Government from the transactions against 
the account of the contractor amounted to $317.48, which sum should be 
deducted from the contractor’s certified check, and the balance remitted to 
the contractor. 


The conclusions of the contracting officer as stated in the final 
paragraph, supra, manifestly are correct and, so far as appears, the 
amount determined as due from the John C. Powell Motor Co., to wit, 
$317.48 also is correct, thus leaving a balance of $47.52 due the 
defaulting contractor. 

The certified check of the John C. Powell Motor Co. in the amount 
of $365 is returned herewith for handling by your Department 
accordingly. 








en 
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(A-99278) 


APPROPRIATIONS—TRANSFERS—INTERDEPARTMENTAL WORK AND 
SERVICES—AVAILABILITY FOR TELEPHONE, TELEGRAM, PRINTING 
AND BINDING EXPENSES 


The Navy Department being authorized by law to place orders with the War 
Department under certain circumstances for work to be done under Navy 
appropriations, and orders so placed being for consideration substantially 
the same, so far as obligating the funds is concerned, as contracts made by 
the Navy Department with a private contractor for the accomplishment 
of the work, any expenses for telephone and telegraph service, or printing 
and binding, directly incident to the performance of the work—such as 
might have been incurred under private contract—are chargeable to the 
funds transferred between the departments under authority of section 601 
of the act of June 30, 1932, 47 Stat. 417, for performance of the work, but 
such expenses as under private contract would have been chargeable to the 
Navy Department’s administrative expense appropriation rather than the 
appropriation for the particular work, must be borne by the War Depart- 
ment’s administrative appropriations for such expenses. 


Acting Comptroller General Elliott to the Secretary of War, December 20, 1938: 
Reference is made to your letter of November 9, 1938, as follows: 


Under the authority of the act of July 21, 1894 (28 Stat. 208), I request your 
advance decision upon a question now before me for action. 

Under the appropriation Signal Service of the Army, there is made available 
annually such funds as may be required to cover telephone and telegraph ex- 
penses of the War Department. Numerous decisions of your office have held 
that where a specific appropriation is made available, no general appropriation 
may be used. It is believed to have been the intent of the Congress that the 
appropriation Signal Service of the Army should cover only such expenses as 
may be necessary incident to activities of the War Department and the Army. 

Under section 601 of the Legislative Appropriation Act for the fiscal year 
1933, approved June 30, 1932 (Economy Act), authority was granted to any 
executive department or independent establishment of the Government to place 
orders with any other department or establishment for material, supplies, 
services, etc., that the other agency was equipped to render. The funds so ad- 
vanced are deposited to the credit of a “working fund” available to the agency 
rendering the service. 

The Ordnance Department receives a large number of such advances and 
places the orders for manufacture of the desired material with a Government- 
owned establishment, in accordance with the Army Act of June 5, 1920 (41 
Stat. 975). Thus far, this fiscal year funds transferred from the Navy Depart- 
ment to the War Department for use by the Ordnance Department are in excess 
of $12,000,000. Incident and necessary to carrying out the work of the Navy 
Department, telephone and telegraph expenses are incurred. Obviously, it is not 
the intent of the Congress to have a War Department overhead appropriation 
bear any part of the administrative overhead expense of the Navy Department. 
If the telephone and telegraph charges incident and necessary in carrying out 
the Navy work is charged to the appropriation Signal Service of the Army, the 
work performed by the Navy does not bear its full cost and the Navy appropria- 
tions then are augmented to the extent that the military appropriation bears 
any of these overhead expenses. 

Under the act of June 5, 1920, all orders for the manufacture of material per- 
taining to approved projects placed with Government-owned establishments, are 
considered in the same light as contracts or orders placed with commercial 
manufacturers. Had any of these orders been placed with commercial manu- 
facturers, the cost to the Navy Department would have included all incidental 
expenses such as telephone and telegraph charges, printing and binding, etc. 
Therefore, I believe that proper accounting procedure would require that funds 
made available for the performance of work for other executive departments or 
agencies be required to bear its share of administrative expenses, as indicated 
above, which can be directly traced to such order. 
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While the above relates to telephone and telegraph charges, the same condi- 
tions prevail with reference to the appropriation Printing and Binding, War 
Department. Therefore, it is desired that the following questions be answered: 

(a) Can telephone and telegraph charges incidental to and necessary in car- 
rying out work for other departments be charged against the funds made avail- 
able for the performance of the work? 

(bv) Can printing and binding charges incidental to and necessary in carrying 
out work for other departments be charged against the funds made available 
for the performance of the work? 

(c) If direct charges cannot be made as indicated in a and b above, can the 
applicable appropriations of the War Department, namely, Signal Service of the 
Army and Printing and Binding, War Department, be reimbursed from the 
“working fund” with the expenses referred to above? 


The cited Army Act of June 5, 1920, 41 Stat. 975, provides as 
follows: 


That all orders or contracts for the manufacture of material pertaining to ap- 
proved projects placed before June 5, 1920, or thereafter with Government-owned 
establishments shall be considered as obligations in the same manner as provided 
for similar orders placed with commercial manufacturers, and the appropria- 
tions shall remain available for the payment of the obligations so created as in 
the case of contracts or orders with commercial manufacturers. 

The Naval Appropriation Act of July 1, 1922, 42 Stat. 812, contains 
the following provisions to like effect : 


* * * ‘hat all orders or contracts for work or material, under authoriza- 
tion of law heretofore or hereafter placed with Government-owned establish- 
ments, shall be considered as obligations in the same manner as provided for 
similar orders or contracts placed with private contractors, and appropriations 
for such work or material shall remain available for payment therefor as in the 
case of orders or contracts placed with private contractors. 


See also the act of June 2, 1937, 50 Stat. 245. 

The law thus authorizes the Navy Department to place orders with 
the War Department under certain circumstances for work to be done 
under Navy Department appropriations made therefor and orders 
so placed are to be considered as substantially the same, so far as 
obligating the funds is concerned, as contracts made by the Navy 
Department with a private contractor for the accomplishment of the 
work. 

Accordingly, any expenses for telephone and telegraph service or 
printing and binding directly incident to the performance of the 
work—that is, such as might have been incurred by a private con- 
tractor if the Navy Department had contracted for the performance 
of the work instead of placing an order therefor with the War 
Department—are chargeable to the working fund authorized under 
the provisions of section 601 of the act of June 30, 1932, 47 Stat. 417; 
but expenses for such services which, if the work had been performed 
by contract, would have been chargeable not to the appropriation for 
the particular work but to the Navy Department’s administrative 
expense appropriations available for printing and binding and for 
telephone and telegraph service generally, must be borne by the War 
Department’s administrative appropriations for such services. 

The questions presented in your letter are answered accordingly. 
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(A-99802) 


STATE OR LOCAL IMPROVEMENTS—ASSESSMENTS ON FEDERAL 
PROPERTY—GOVERNMENT LIABILITY 


A State or political subdivision thereof having no authority to impose an assess- 
ment upon Federal property to pay for local improvements, manifestly the 
Federal Government is not liable for such assessments were the United 
States does not have the fee simple title to the land involved and has only 
the right to its use and occupancy for a lifesaving, ete., station pursuant 
to the act of March 3, 1875, 18 Stat. 372, which occupation may be aban- 
doned in the near future, but a reasonable claim may be filed in lieu of 
the assessment for any service actually rendered in this connection, there 
being noted the rental charged for the service involved prior to the new 
improvements. 


Acti Comptroller General Elliott to the Collector, Borough of Manasquan, 
ew Jersey, December 21, 1938: 


There has been referred to this office for consideration your letter 
of November 7, 1938, to the Assistant Commandant of the United 
States Coast Guard, inclosing “Final notice’ of tax and assessment 
sale” and a “Statement of unpaid taxes” in the amount of $895.12 
against the United States Coast Guard Station, Manasquan, N. J. A 
copy of the same letter addressed to this office bears reference to the 
claim previously filed for these assessments, which was disallowed 
under date of July 26, 1938. 

The claim originally filed by the borough clerk alleges that some 
time in 1927 a local ordinance was adopted providing for the con- 
struction of a new sewer along certain streets in Manasquan, N. J.; 
that following the completion of the improvement a board of assess- 
ment reported certain amounts due therefor from the property own- 
ers in the vicinity, including the Coast Guard; and that, after a 
public meeting thereon at which protest was entered on behalf of the 
Coast Guard, the assessment was sustained by “the order of the court.” 
In 1931 the District Commander of the Coast Guard informed the 
Borough of Manasquan that any claim for payment of the assessment 
must be filed with this office. 

No further action appears to have been taken until August 11, 1937, 
when the claim first referred to above was submitted by the borough 
clerk, asserting there was due a total of $535.30 for the assessments 
made under the ordinance of 1927. Thereafter, repeated but unsuc- 
cessful efforts were made by the Coast Guard officers at the request 
of this office to obtain full information on the claim and copies of doc- 
uments necessary to a detailed understanding of what actually took 
place in 1927 and whether the assessment had been made in compliance 
with the various New Jersey statutes on the subject—particularly 
sections 40: 56-21 to 53, New Jersey Revised Statutes of 1937. Upon 
receipt of such information as the Coast Guard could obtain, this 
office disallowed the claim on the ground that no State or political 
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subdivision thereof has authority to impose an assessment upon 
Federal property to pay for local improvements, 

Your letter of November 7 again asserts a claim for the assessments, 
but to the amount originally claimed there has now been added— 
apparently for the first time—a total of $359.82 for interest and costs, 
the basis of the computation or the authority for the charge not being 
stated. While the record is thus incomplete, the applicable rules of 
law are so well defined that a final determination as to the Govern- 
ment’s liability would appear to be warranted on the present record, 
without further inquiry. 

In the recent case of Mullen Benevolent Corporation v. United 
States, 290 U. S. 89, suit was brought by the holder of improvement 
bonds issued by a local improvement district in Idaho to finance side- 
walk and sewer construction, and it was sought to collect the balance 
due on the basis of a reassessment made after certain of the property 
benefited had been acquired by the United States. The Supreme Court 
of the United States denied the claim, stating, at page 91, “But as the 
land was then owned by the United States, the assessment was a nullity. 
Van Brocklin v. Tennessee, 117 U. S. 151.” In a similar case in 1925, 
Lee v. Osceola & Little River Road Improvement District, 268 U. S. 
643, this munity to assessment for local improvements was extended 
to annul a reassessment made after the property had been conveyed 
hy the United States to private owners, the improvement having been 
completed and the first assessment made while the land was owned 
by the United States. See, also, Wisconsin Central Railroad Co. v. 
Price County, 133 U. 8. 496, 504; Hagar v. Reclamation District, 111 
U.S. 701; and a very recent application of the rule in United States v. 
Anderson Cottonwood Irrigation District (D. C. N. D. Calif., 1937), 19 
Fed. Supp. 740. The basis is that the assessment is an involuntary 
exaction, and as such is a tax which the United States may not be 
required to pay. Hagar v. Reclamation District, supra. 

The State courts in which the question has arisen have uniformly 
accepted the principle. See Fagan v. Chicago, 84 Ill. 227, stating at 
page 234, “A municipal corporation has no power to assess or exact 
from the State or general government any sum for benefits conferred. 
The power to levy taxes or impose assessments for benefits can only be 
exercised on the governed, and not on the governing power, whether 
State or Federal.” Other cases to the same effect are collected in 90 
A. L. R. 1140. 

This has been the settled policy of the Government for many years— 
see 2 Comp. Dec. 375 (1896), 4 zd. 116 (1897), 3 Comp. Gen, 416 (1924), 
§ Ops. Atty. Gen, 291 (1859), 25 id. 234 (1904)—and appears to have 
been recognized in a general way by the legislature and the highest 
courts of New Jersey. See New Jersey Revised Statutes of 1937, sec- 
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tion 54:4-3.3, Pennsylvania Coal Co. v. Saddle River, 96 N. J. L. 40, 
and 7'rustees for the Support of Public Schools v. Trenton, 30 N.J.Eq. 
667, all indicating that taxation in its various forms may not be levied 
by the State or its subdivisions on property of the United States. 

The principles stated above do not deny the benefits specially con- 
ferred by the local improvements, which, however, differ only in 
degree from the many other benefits contributed by local governments 
throughout the country, wherever Federal property is located, and 
may in fact be said to be reciprocated at least in part by the special 
service to the communities at large which the Federal activities there 
render in carrying out the purposes of their establishment. 

In the present case it is reported the United States does not have 
the fee simple title to the land in question, but has acquired only the 
right to its use and occupancy for a lifesaving, etc., station pursuant to 
the act of March 3, 1875, 18 Stat. 372, and that the particular station 
may be abandoned in the near future, in which event the Govern- 
ment’s estate in the land will terminate. Manifestly, in such case the 
benefit of the improvement will result to the owner of the reversion 
rather than the Government. 

For the reasons stated the disallowance of your claim was correct 
and is sustained, but such action is without prejudice to the filing 
in good time by the appropriate local authorities of a reasonable 
and proper claim, if any there be, in lieu of the assessment, for any serv- 
ice actually rendered, there being noted the rental of $5 per year 
charged for this service prior to the new installation in 1927. 


































(A~79180) 


APPROPRIATIONS—TRANSFERS—REAPPROPRIATED FUNDS 
RETURNED TO ORIGINAL APPROPRIATION 


Definite amounts reappropriated from existing appropriations and made avail- 
able for purposes different than those provided for in the original appro- 
priation are no longer available for purposes of the original appropriation, 
but, where the amount so reappropriated is preceded by the words “not to 
exceed,” the said rule applies only during the period the reappropriated 
funds are available for the purpose of the reappropriation and when that 
period of availability has expired, and the purpose of the reappropriation 
has been accomplished by the expenditure of less than the full amount of 
the reappropriation, the balance may be returned to the original appropria- 
tion account. 


Acting Comptroller General Elliott to the Secretary of the Treasury, December 
22, 1938: 











Letter dated November 10, 1938, from your administrative assistant 
is as follows: 


There is presented herewith for your consideration a communication addressed 
to this Department by the Acting Secretary of Agriculture under date of Novem- 
ber 4, 1938, requesting that an unobligated balance in the sum of $299,627.44 be 
retransferred from the appropriation “Tobacco compacts and agreements among 
States (Transfer from salaries and expenses, Agricultural Adjustment Adminis- 
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tration), 1986-1988” to the appropriation from which originally transferred 
“Salaries and expenses, Agricultural Adjustment Administration.” This unobli- 
gated balance represented a part of the sum of $300,000.00 covered by Transfer 
Appropriation Warrant No. 8, dated July 9, 1936, which was issued under the 
authority contained in the First Deficiency Act, fiscal year 1936, approved 
June 22, 1986 (49 Stat. 1617). This act provided in part for the use of funds 
appropriated under section 12 (a) of the Agricultural Adjustment Act, approved 
May 12, 1933, for “Tobacco compacts and agreements among States,” in an 
amount not to exceed $300,000.00, 

In view of your decision of July 30, 1986 (A-79180), the question arises as to 
the authority for the return of this unexpended balance to the appropriation 
from which transferred. 


It is understood that the Department of Agriculture bases its request for 
the retransfer of the balance under this appropriation account upon the fact 
that Congress did not specify a definite amount in this case but used the wording 
“not to exceed $300,000.00,” the apparent intent being that only such amount as 
might be required for “Tobacco compacts and agreements among States,” would 
be a permanent charge against the appropriation “Salaries and expenses, Agri- 
eultural Adjustment Administration.” This could have been accomplished by 
establishing from time to time only the amounts actually required to meet 
definite commitments. Inasmuch, however, as the entire amount, $300,000.00, 
was established, it is believed by that Department that the unused portion should 
be recredited to the appropriation from which transferred. 

Before taking any action, however, in connection with the proposed retransfer, 
it will be appreciated if you will advise as soon as practicable whether the 
return of funds in question is permissible, 

In decision of July 30, 1936, referred to, it was said that moneys 
reappropriated for specific purposes were no longer available for the 
purposes of the original appropriation. That is the general rule for 
application in cases where the Congress has reappropriated definite 
amounts to be taken from existing appropriations and made them 
available for purposes different than those provided for in the orig- 
inal appropriations, However, where the amount reappropriated is 
preceded by the words “Not to exceed” such rule applies only during 
the period the reappropriated funds are available for the purpose for 
which reappropriated. In the instant matter, since the period for 
which the reappropriated funds were made available has expired, 
and since, also, the purpose for which the funds were reappropriated 
has been accomplished without expending the full amount made avail- 
able therefor there appears no legal objection to the return of the 
balance of the reappropriated funds in question to the original or 
parent appropriation account, as requested by the Acting Secretary 
of Agriculture. 


Action may be accordingly. 


(A-99850) 


PRINTING, BINDING, BLANK-BOOK WORK, AND PAPER SUPPLIES— 
STATUTORY GOVERNMENT PRINTING OFFICE PURCHASE REQUIRE- 
MENT EXCEPTIONS 


Pads, ruled and unruled; pads, calendar; pads, columnar; cards, guide, monthly ; 
sheets, backing (punched but not printed) ; fillers, loose-leaf binder ; indices, 
loose-leaf binders; indices, tab, alphabetical; sheets, ledger; labels, gummed ; 
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labels, dispensing set; labels, poison; paper, graph; paper, cross sections; 
paper profile; cloth, ruled tracing; cards, index, library; dials, watchman’s 
clock; and other similar paper articles, if regularly carried in stock by 
dealers and requiring no printing or binding operation after receipt of order 
to fit them for the use of the purchaser and not including stenographers’ note 
books nor blank books or other articles in book form which require printing, 
binding, or ruling operations for their manufacture, are not printing, binding, 
and blank-book work for procurement from the Government Printing Office 
under the act of March 1, 1919, 40 Stat. 1270, but if the articles constitute 
paper supplies required by the act of June 7, 1924, 43 Stat. 592, to be pro- 
cured from the Public Printer and are carried in the schedules of supplies 
which he is prepared to furnish under that act, such schedules are accepted 
as controlling the paper supplies which should be procured from that office. 


Acting Comptroller General Elliott to the Secretary of War, December 22, 1938: 
Your letter of December 3, 1938, is as follows: 


The War Department has experienced much difficulty in the past in the 
practical application of decisions of the Comptroller General as to what con- 
stitutes contract printing and blank-book work under the Act of March 1, 1919 
(44 U. 8. C. 111). 

As a result considerable confusion exists in the minds of procuring and dis- 
bursing officers in the field charged with the procurement of and payment for 
supplies for use by agencies of the War Department and the Army, as to which 
items do and do not come within the category of contract printing, or blank-book 
work, all to the detriment of efficient, proper, and prompt administration. 

With a view to clarifying instructions in the premise, your early decision is 
requested as to whether the following statement is in harmony with the views 
of your office: 

The following items are not printing, binding, or blank books if regularly 
carried in stock by dealers and require no printing or binding operation after 
receipt of order to fit them for the use of the purchaser and, therefore, may be 
procured by field agencies outside the District of Columbia without regard to 
the regulations of the Joint Committee on Printing: 

Pads, ruled and unruled; pads, calendar; tablets; pads, columnar; cards, 
guide, monthly; sheets, backing (punched but not printed); fillers, loose-leaf 
binder; indices, loose-leaf binders; indices tab, alphabetical; sheets, ledger; 
labels, gummed; labels, dispensing set; labels, poison; paper, graph; paper, 
cross sections; paper profile; cloth, ruled tracing; cards, index, library; dials, 
watchman’s clock, and other similar paper articles. 


Even though these items may be included in the Miscellaneous Supplies Cata- 
logue and Price List issued from time to time by the Government Printing Office, 
they may be procured commercially without further’ clearance from the Public 
Printer so long as the Price List of the Government Printing Office bears the 
following notation: 

“Supplies listed herein are usually carried in stock and will be delivered 
to the departments and independent Government establishments and agencies 
located in the city of Washington only.” 

In the list of items enumerated above the War Department has neither in- 
cluded stenographers’ note books nor other articles in book form which require 
printing, binding, or ruling operations for their manufacture, neither have there 
been included any items which require any printing and binding operation after 
the receipt of the order by the vendor to fit them for the particular needs of 
the Government service at the instance of the procuring department or office 
(7 Comp. Gen. 411; 7 id. 712; A 21519, Mareh 31, 1928). 

Since the items listed do not constitute printing and binding, and are not 
blank books within the meaning of the Act of March 1, 1919, supra, but on the 
contrary would appear to be articles of stationery, and are purchased from 
various appropriations made available to the War Department for items of 
supply, it is the view of this Department that they may be procured without 
reference to the requirements of the Act of March 1, 1919, supra, or to any 
limitation established to control expenditures for items covered by the act. It 
is also the view of this Department that it is neither obligatory, necessary, nor 
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desirable to report expenditures for items of this character to the Joint Com- 
mittee on Printing. 
Your advice with respect to this view will also be appreciated. 


The statements in your submission as to what is to be considered 
printing or binding within the purview of the act of March 1, 1919, 
40 Stat. 1270, or excepted therefrom, appears to be in accordance with 
the decisions of this office. See A-21519, May 17, 1938. However, 
there is for consideration whether such supplies constitute paper sup- 
plies required by the act of June 7, 1924, 43 Stat. 592, to be procured 
from the Public Printer. In decision of October 3, 1924, 4 Comp. 
Gen. 352, it was held by this office that said act was intended to apply 
only to paper stock and paper articles such as the Public Printer had 
been in the practice of purchasing or could advantageously purchase. 
The Public Printer issues a schedule of supplies of this kind which 
he is prepared to furnish under this act and such schedule is accepted 
by this office as controlling what paper supplies should be procured 
from that office. See 7 Comp. Gen, 712. 





(A-99633) 


GRATUITIES—SIX MONTHS’ DEATH—ELIGIBILITY OF MARRIED 
CHILDREN 


The words “to any married child or unmarried child over twenty-one years 
of age * * * who is not actually a dependent of such deceased officer 
or enlisted man” appearing in the act of March 2, 1923, 42 Stat. 1385, 
amending the act of December 17, 1919, 41 Stat. 367, authorizing payment 
of six months’ pay to certain specified beneficiaries of officers and enlisted 
men of the Regular Army under certain circumstances and conditions, 
clearly forbid such payments to married children, notwithstanding the 
allegation of dependency on the deceased officer or enlisted man. 


Acting Comptroller General Elliott to Lieutenant Colonel W. M. Dixon, United 
States Army, December 23, 1938: 


There has been received your request for decision whether you are 
authorized to pay a voucher transmitted therewith in favor of Mrs. 
Evelyn July Best, daughter of Charles J. July, No. R-313723, de- 
ceased, late corporal, Troop B, Tenth Cavalry, United States Army, 
for $315, an amount stated as equal to 6 months’ pay of the deceased 
at the rate received by him at date of death, November 23, 1937. The 
affidavit of the claimant which constitutes a part of the voucher shows 
that she is 27 years of age and married. 

The act of December 17, 1919, 41 Stat. 367, so far as here material, 
provides: 


That hereafter, immediately upon official notification of the death from 
wounds or disease, not the result of his own misconduct, of any officer or enlisted 
man on the active list of the Regular Army or on the retired list when on 
active duty, the Quartermaster General of the Army shall cause to be paid to 
the widow, and if there be no widow to the child or children, and if there be 
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no widow or child to any other dependent relative of such officer or enlisted 
man previously designated by him, an amount equal to six months’ pay at the 
rate received by such officer or enlisted man at the date of his death. The Sec- 
retary of War shall establish regulations requiring each officer and enlisted 
man having no wife or child to designate the proper Gependent relative to whom 
this amount shall be paid in case of his death. * 


The act of March 2, 1923, 42 Stat. 1385, provides: 

None of the funds herein, heretofore, or hereafter appropriated shall be used 
for payment of the six months’ pay (authorized by the act of December 17, 
1919, to be paid to certain specified beneficiaries of officers or enlisted men of 
the Regular Army who died from wounds or disease not the result of their 
own misconduct) to any married child or unmarried child over twenty-one 
years of age of a deceased officer or enlisted man who is not actually a 
dependent of such deceased officer or enlisted man. 

The above amendment denies payment from appropriated funds 
“to any married child” or to any “unmarried child over 21 years of 
age * * * who is not actually a dependent of such officer or 
enlisted man.” It is a general rule that every word in a statute 
is to be given force and effect. To hold that a married child, if 
actually a dependent, may be paid the 6 months’ gratuity, places the 
married child and the unmarried child over 21 in the same class and 
would treat the words “married” and “unmarried” as surplusage. 

The act of December 17, 1919, as amended, authorizes payment 
of the 6 months’ pay to three classes (1) widow and unmarried 
children under 21 years of age without qualification as to depend- 
ency (2) unmarried child (or children) over 21 years of age if 
actually a dependent of the deceased officer or enlisted man and 
(3) relatives other than widow or child if dependent and previously 
designated. The act plainly and clearly forbids payment of the 6 
months’ gratuity to a married child and you are not authorized to 
pay the voucher which is retained in this office. 


(A-95804) 


OFFICERS AND EMPLOYEES—UNAUTHORIZED CONTRACTS— 
GOVERNMENT LIABILITY 


Individuals in dealing with Government officers must take notice of the extent 
of authority conferred upon them by law, and, where the Government 
officer or employee has no authority to contract in the matter, no contract, 
implied or otherwise, can be created by delivery of goods or rendition of 
services at his order or request even though it appears that the Govern- 
ment may have been benefited thereby, contracts to pay being implied only 
where the question of authority to act has been established. 


Acting Comptroller General Elliott to Clyde Esnard Malle, December 28, 1938: 

You have requested a review of settlement of April 28, 1938, which 
disallowed your claim for additional compensation for the use by 
the Works Progress Administration Federal Theatre Project in 
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Philadelphia in 19386 of the script prepared by you of a playlet 
or vaudeville sketch entitled “So What.” 

The circumstances on which you base your claim are stated in your 
affidavit of July 2, 1936, as follows: 


On Friday, March 6th, 1986—Your Mrs. Gertrude Sharkey, of the Federal 
Theatre Project, 1320 Arch Street, Philadelphia, Pa., instructed and requested me 
(Clyde Esnard Malle) the undersigned, to write an original vehicle to be used 
to employ the services of several artists that were at that time awaiting work 
on the Federal Theatre Project of the W. P. A., I immediately supplied her with 
a comedy-dramatic vehicle complying with her request and instructions. The 
people awaiting employment were as follows: Mayer Henigman, a very clever 
actor from the Jewish Theatre, then on the project as stage manager of one of 
the Units until a fitting vehicle could be found for him. James Rowland, an 
Irish character man, then on the project working in a quartette until a vehicle 
or something better could be found for him. Harry Cantor, then on the project, 
but idle. Miss Peggy Boyle (Professionally known as Pagana), then on the 
project doing a violin specialty on one of the units. These people were drawing 
a salary from the Government weekly while filling created jobs until the proper 
vehicle could be obtained for them. These people and their individual capabilities 
were outlined to me therefore the vehicle was cast before being written, which 
provided a very difficult assignment as stage plays are usually written and 
then cast * * * However a brief outline was submitted to Mrs, Gertrude 
Sharkey on Saturday, March 7th, Entitled—‘SO WHAT” a comedy dramatic 
playlet in three scenes. It was tentatively accepted and instructions were given 
by Mrs. Sharkey to complete it. I then completed the first writing and submitted 
it on Monday, March 9th, I received an O. K. on it and then delivered the com- 
pleted playlet on Friday, March 13th, 19386. I was given a contract on March 16th 
to begin on March 28rd, signed by Mr. Jasper Deeter, Regional Director for this 
district at that time, I was given to understand by Mrs. Gertrude Sharkey that— 
if I would supply this wanted and needed material it would be used as long as 
the Federal Theatre Project existed. That I would receive rental for it for 
every week the W. P. A. used it whether in Philadelphia and vicinity or other 
territory. It was originally agreed upon that I should receive $15.00 as a weekly 
rental for the playlet ALONE. Then before contract was issued to me we (Mrs. 
Sharkey and I) agreed that I should accept $25.00 weekly for the playlet and 
any other material she should request me to write for her. This was giving her 
the better of the deal but I accepted it to meet her convenience as she explained 
it would save her the trouble of putting through a requisition for everything I 
supplied, individually. Besides the playlet “SO WHAT” I wrote two original 
songs at the request of Mrs. Gertrude Sharkey and Paul Fraley, her assistant at 
that time. I wrote one song (words and music) for Miss Margie Coate, entitled: 
HARD LUCK LIZZIE—Another song for Miss Boyle entitled WHISTLE 
AND ILL WAIT FOR YOU—These songs, especially the former were never 
used as they were written for a production that never went beyond the rehearsal 
stage. The playlet “SO WHAT” was presented the first time on the FLOOD 
RELIEF Program at the Fox Locust Theatre, Broad and Locust Sts., Phila., 
Pa., March 19-20-21, inclusive. It was acclaimed a success with only three days 
rehearsals * * * The first presentation was in three acts as it had been 
written * * * Directed by Paul Fraly and myself * * * I did not agree 
to rehearse or direct it but willingly did everything humanly possible to prepare 
it for proper presentation at such short notice. I felt it obligatory to aid in any 
way possible in consideration of the people concerned. At rehearsal Mr. Cantor 
was found to be incapable of playing the part assigned to him by Mrs. Sharkey. 
At the last minute another man (not on the project) was secured by Mrs. 
Sharkey to play the part for the duration of the Flood Relief Program. However, 
after this specific engagement he was not used as he was not on the project and 
not on relief. I was never instructed to confine the Playlet to ONE SCENE * * * 
However, after the above mentioned engagement, I was then instructed to 
re-write the playlet in ONE SCENE. So it would be better suited for presenta- 
tion where production facilities were lacking or inadequate for proper presenta- 
tion. Had this been done when the assignment was given me it would have 
faved me a lot of unnecessarv trouble. I re-wrote the plavlet in ONE SCENE 
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and delivered it between March 30th and April 3rd. It was complete, to be pre- 
sented as requested, but there was a lapse of two or three weeks before it was 
presented again, due to the fact Miss Sharkey had no one on the project to play 
the part she originaly assigned to Mr. Cantor * * * At the request of Mrs. 
Sharkey I searched her files, contacted several seeming eligibles by mail, and 
had them call in person for an interview and audition, without avail, as none of 
them were acceptable * * * All interviewed were lacking in dramatic ability. 
Miss Sharkey finally secured the services of Mr. Eric Bayne (In private life -—— 
Klein) for the part. I rehearsed and directed Mr. Klein in the part until it was 
ready for presentation. The three other artists in the cast were idle—waiting 
to work—during the period it was idle through no one’s fault, but due to existing 
circumstances. Every member of the cast assisted at the rehearsal of Mr. Klein 
to prepare him for presentation of the playlet as soon as possible * * * It 
was ready about four days after rehearsals started. It was returned to the 
Unit to which it was originally assigned, prepared to be presented in One Act. 
It was played several weeks—then Mr. Ray Midgeley came in as producer direc- 
tor * * * He saw an audition of the playlet and Mrs. Sharkey advised he 
liked it very much. Mr. Midgeley is at this time re-organizing the vaudeville 
units into presentations. This evidently eliminates all the vaudeville acts as I 
received notification from Mrs. Sharkey that the playlet “SO WHAT” was to be 
discontinued * * * This closes my contract on June 27th, which is the 
date of termination of my Purchasing Order 373881 * * * Including my two 
weeks’ notice of discontinuance. This notice of discontinuance is the first notice 
I have received since the delivery of the playlet entitled “SO WHAT” * * * 
My Purchase Order 37381 was dated May 4th, for a period of eight (8) weeks. 
Terminating June 27th * * * This statement of facts cover the entire situa- 
tion and circumstances. I feel that I am fairly entitled to compensation for the 
period of seven weeks and two days prior to the issuance of the purchase order. 
If the P. O. 37381—Requisition 5-2264 was delayed that is no fault of mine. 
I did everything I was instructed to do and tendered my services, without pay, 
much further than anticipated as far as rehearsals and direction was concerned. 
I did it willingly and in consideration of all concerned. 


The records show that you were paid $150, or at the rate of $25 a 
week, for the period May 4 to June 15, 1936, under contract ER-Tps- 
23-13615, dated May 1, 1936, made with you by the State Procurement 
Officer for rental of the sketch. This contract expressly reserved the 
right in the Government “to cancel the rental at any time.” The 
rental was canceled June 15, 1936, and the script, which was returned 
to you, was not used after that date. It appears the sketch was actually 
performed only five times during this 6-week period for which you 
were paid $150, being included as one of the acts in a vaudeville show 
given by the Federal Theatre Project at different charitable institu- 
tions in Philadelphia. 

Your claim for compensation for the period prior to the contract of 
May 1, 1936, was disallowed for the reason that Regional Director 
Jasper Deeter of the Federal Theatre Project, who had signed an 
agreement with you dated March 16, 1936, had no authority of law 
to make such a contract on behalf of the United States or to obligate 
the United States in that respect. Your claim for compensation after 
June 15, 1936, was disallowed for the reason that the contract of May 
1, 1986, was canceled as of that date pursuant to the terms of the con- 
tract and of the purchase order of May 4, 1936, issued thereunder, 
expressly reserving the right “to cancel the rental at any time.” 
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Your letter requesting a review of the settlement is in part as 
follows: 


Taking into consideration as you stated Jasper Deeter overstepped his author- 
ity when he issued me a contract for the script of “So What,” and taking into 
consideration that he was ignorant of that over-step the same as I, that does not 
obliterate the fact that I was commissioned to write the sketch for the Federal 
Theatre by Mrs. Gertrude Sharkey. Due to the fact that she had four people 
that were idle and drawing a salary from the Government for doing nothing, 
her desire was to get them to work at once, and I was the medium through which 
they found something to do to earn their salary. 

I supplied the vehicle, written to order, to fit the people she desired to put 
to work in it. Whether Mr. Deeter was in authority or not when he issued me 
a contract, the sketch was delivered to Mrs. Sharkey on the date she requested 
delivery, in fact a few days ahead of time, and was immediately put in rehearsal 
(I directed the rehearsal totally without compensation) and used a number of 
weeks before the contract was received by me. I refer to the Government’s 
contract. Llowever, even though I held no contract from the Government when 
the sketch “So What” was rehearsed, produced, and used, I only held the con- 
tract Mr. Jasper Deeter gave me, and we'll consider it was issued to me without 
authority—Do you think the vehicle that I wrote to order and supplied to The 
Federal Theatre Project should be produced and used without a compensation 
to me? Even though some one erred by not having the Government’s contracts 
in my hands before the sketch was even put in rehearsal. Even though the 
Government contracts were delayed by probable negligence on the part of some 
one or their failure to request them or the failure of them to put the requisition 
through in proper time, or by the delay of getting it through? The fact still 
remains—I was commissioned to write it—It was accepted, rehearsed, and used 
several weeks for which I have never received any compensation for—Do you 
think the Government is treating me fair under these circumstances and if you 
have all the evidence in your hands those facts are proven by it. Therefore, 
regardless of the contracts or anything else, I contend that I should be paid for 
the time, during which time it was used for which I have received absolutely no 
compensation whatsoever. This I believe would be a fair and wholly impartial 
settlement to my Government and myself. 


As it does not appear that either Mrs. Sharkey or Mr. Deeter had 
any authority to contract on behalf of the United States for your serv- 
ices as described, or to obligate the United States to pay for such serv- 
ice, there appears no legal basis for holding the United States indebted 
to you for such services as you may have rendered at their request. 
In Filor v. United States, 9 Wall. 45, the Supreme Court of the United 
States held that the owner of land could not recover compensation for 
the occupancy of his land as a military station under a lease made at 
the direction of the military commander at that station but which had 
not been approved by the Quartermaster General. The Court said, at 
page 48: 

* * * No lease of premises for the use of the quartermaster’s department, 
or any branch of it, could be binding upon the Government until approved by 
the quartermaster general. Until such approval the action of the officers at Key 
West was as ineffectual to fix any liability upon the Government as if they had 


been entirely disconnected from the public service. The agreement or lease was, 
so far as the Government is concerned, the work of strangers. * * * 


In Whiteside et al. v. United States, 93 U. S. 247, the Supreme Court 


held there was no obligation on the Government to repay the expenses 
of transporting, etc., certain cotton upon the promise or agreement 
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of an assistant special agent of the Treasury Department who had no 
authority to bind the United States by contract. The Court said, at 
page 257: 


Although a private agent, acting in violation of specific instructions, yet within 
the scope of his general authority, may bind his principal, the rule as to the 
effect of the like act of a public agent is otherwise, for the reason that it is 
better that an individual should occasionally suffer from the mistakes of public 
officers or agents, than to adopt a rule which, through improper combinations or 
collusion, might be turned to the detriment and injury of the public. Mayor v. 
Eschback, 17 Md, 282. 

Individuals as well as courts must take notice of the extent of authority 
conferred by law upon a person acting in an official capacity, and the rule 
applies in such a case that ignorance of the law furnishes no excuse for any 
mistake or wrongful act. State v. Hayes, 52 Mo. 578; Delafield v. State, 26 
Wend. 238; People v. Bank, 24 id. 431; Mayor v. Reynolds, 20 Mad. 10. 
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Where goods are furnished or services are rendered on the request 
or order of an officer who is authorized to contract for the United 
States and to procure such goods or services for the use of the United 
States, there is recognized an implied contract to pay the reasonable 
value of such goods and services actually furnished when the contract 
itself is void because not executed in the form required by law. See 
Clark v. United States, 95 U. S. 589; St. Louis Hay and Grain Co. v. 
United States, 191 U. S. 159; Danold v. United States, 5 Ct. Cls. 65. 
But if the officer or employee who makes the arrangement has no 
authority to contract for or to procure such goods and services for 
the Government, no contract, implied or otherwise, can be created by 
the delivery of goods or rendition of services at his request, even 
though it appears that the Government may have been benefited there- 
by. In Stolts Ass’n v. United States, 66 Ct. Cls. 1, 8, the court said: 


* * * Where contracts to pay have been implied in dealings with the 
Government the question of authority to act has been established. * * 


See, also, Hawkins v. United States, 96 U. S. 689; Plumley v. United 
States, 226 U.S. 545; Baltimore & Ohio Railroad Co. v. United States, 
261 U. S. 592; Reed’s Sons v. United States, 273 U. S. 200; Driscoll v. 
Onited States, 34 Ct. Cls. 508, 524; Barlow v. United States, 35 Ct. Cls. 
514, 547; Goetz, Trustee v. United States, 66 Ct. Cls. 17. 

The Government can function only through the acts of its agents 
acting within the limits of their lawful authority. Floyd’s Accept- 
ances, 7 Wall. 666. Were the rule otherwise there would be no limit 
to the obligations which might be imposed on the Government by— 
or to the chaos which would result from—the unauthorized acts of 
officers and employees purporting to act according to their concepts 
of what might be generally in the public interest, or otherwise. 

Moreover, even though an implied contractual obligation to pay 
for the services here involved was established, so as to support a 
claim on a guantum meruit basis, it is not clear that you would be 
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entitled to any amount in addition to that already paid. There is 
no evidence in the record that you were a professional, experienced, 
or recognized playwright. From the letterhead on your invoices sub- 
mitted under the contract of May 1, 1936, it would appear that your 
business was that of a leader of a dance orchestra, “master of cere- 
monies,” and purveyor of entertainment specialties, under the style 
of “Eddie Malle and his Canebrake Orchestra.” While you stress 
the difficulty of writing the sketch or playlet as a vehicle for the 
abilities of four certain individuals, it appears from your own state- 
ment that it was outlined overnight between Friday, March 6, and 
Saturday, March 7, 1936, and was completed over the same week end 
and submitted on Monday, March 9, 1936, a matter of 3 days in all, 
and that, later, you rewrote the playlet in one scene “between” March 
30 and April 3, 1936, at most a matter of 3 or 4 additional days. It 
is administratively reported that the sketch was actually used by 
the Theatre Project on only 11 occasions, that is, on three afternoons 
and evenings in benefit performances prior to being rewritten in one 
scene, and five times as a part of charity vaudeville shows thereafter. 
On this record, it is not established that the services rendered—even 
if it could be established that they were legally engaged—were rea- 
sonably worth more than the sum of $150 which you were paid. But 
however these matters may be, it is not shown that any services ren- 
dered prior to the contract of May 1, 1936, were furnished on the 
order or request of any person authorized to procure such services on 
behalf of the United States so as to provide a legal basis for pay- 
ment. This office has no authority to allow claims on any other 
basis. 

Accordingly, upon review, the settlement disallowing your claim 
must be, and is, sustained. 


(A-99188) 


RETIRED CIVILIAN PERSONNEL—SERVICES AS EXPERT WITNESSES 
AND REEMPLOYMENT FOR SUIT PREPARATION PURPOSES 


The prohibition against reemployment of retired civilian personnel appearing 
in section 204, Title II of the Economy Act of June 30, 1932, 47 Stat. 404, 
is not limited to “officers” and “employees” as those terms are defined 
in Title I of the act, but extends to any employment of purely personal 
services whether on a contract basis or by appointment. 

While civilian employees retired for age may be called as expert witnesses 
to testify for the Government and receive the lawful fees or compensa- 
tion provided therefor, they may not be reemployed by a Government 
department, by contract or otherwise, to assist in the preparation of suits 
for trial in view of the prohibition against reemployment of such annui- 
ate a section 204, Title II of the Economy Act of June 30, 1932, 47 

tat. jo 
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Acting Comptroller General Elliott to the Attorney General, December 29, 1938: 
Your letter of November 4, 1938, is as follows: 


Reference is made to your decision published in 15 Comp. Gen. 55 concern- 
ing the bar to payment of compensation to a fact finding commissioner who 
was a civil annuitant retired for age. Reference is also made to the decision 
of September 2, 1932, in 12 Comp. Gen. 322, 323, in which the statement is 
made concerning expert witnesses that “the services which they perform con- 
stitute no part of any duty imposed by law upon any department or establish- 
ment of the Government. They are paid by the Government a certain fee 
to appear and testify as a private individual, not as an officer or employee of 
the Government.” 

The Department occasionally has need for the services as expert witnesses 
of individuals who have been retired for age from the Government civil 
service and particularly those whose work has been along specialized lines. 
Will you kindly advise as to whether, in your opinion, such persons may prop- 
erly be compensated as experts in connection with preparation and testimony 
as such in cases in court, in view of the distinction apparently recognized in 
the two cited decisions; namely, that the commissioner served as an officer 
or employee, while the expert witness served under contract and not as an 
employee. 


Section 204 of the act of June 30, 1932, 47 Stat. 404, provides 
insofar as here material as follows: 


* * * Provided further, That no such person heretofore or hereafter 
separated from the service of the United States or the District of Columbia 
under any provision of law or regulation providing for such retirement on 
account of age shall be eligible again to appointment to any appointive office, 
position, or employment under the United States or the District of 
Columbia: * * * 


The decision of September 2, 1932, 12 Comp. Gen. 322, cited by 
you, would not appear to be controlling here. In your submission 
on the basis of which that decision was rendered, it was stated as 
follows: 


In connection with the trial of certain cases in the United States district 

courts it occasionally becomes necessary for the department to authorize the 
United States attorneys to contract for the services of expert witnesses for the 
Government, at the lowest possible rate, for such periods as may be necessary. 
These are strictly contracts of employment for periods usually ranging from 
one to three days, and occasionally for longer periods, at rates of compensation 
from $10.00 to $50.00 per day. * * 
This was understood as limiting the services there involved to those 
of expert witnesses engaged only to testify before the court in par- 
ticular cases and to make preliminary studies necessary to familiarize 
the witness with the cases concerning which they were to testify. It 
was held that witnesses engaged for such services did not render 
service in or under any branch of the United States Government 
within the meaning of the definition of the terms “officer” and “em- 
ployee” in section 104, Title I, of the Economy Act, and accordingly 
that their fees were not subject to the economy reductions. 

In the instant matter your question is understood to be whether 
former employees retired for age may be reemployed by the Depart- 
ment of Justice to assist in the preparation of cases for trial and to 
testify before the court not only in a particular case but, also, in a 
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class of cases the subject matter of which the person proposed to be 
employed might have expert knowledge along the specialized lines 
of his Government service prior to retirement. 

The prohibition against reemployment of retired personnel ap- 
pearing in section 204, Title II, of the Economy Act, is not limited 
to “officers” and “employees,” as those terms are defined in Title I 
of the act—such definition having been expressly limited in its ap- 
plication to such terms when used in Title I—but extends, also, to 
any “employment” of purely personal services. Compare the deci- 
sion of November 30, 1912, 19 Comp. Dec. 330, wherein it was held 
that expert witnesses whose only previous Government service had 
consisted of doing certain engineering and surveying work in con- 
nection with the preparation of the Government’s evidence in the 
case in which they afterwards testified as experts, had not held “any 
other office, place, position, or appointment under the United States 
Government or any Department thereof,” within the meaning of the 
appropriation act in which those words appeared. 

As hereinbefore indicated, the proviso in section 204 of the Econ- 
omy Act, prohibiting the reemployment of persons retired for age, 
is broader in its scope than the language of section 104, Title I, of 
the Economy Act, and includes employment of purely personal serv- 
ices whether on a contract basis or by appointment. See 14 Comp. 
Gen, 253; also 27 Comp. Dec. 807, 809. 

Accordingly, I have to advise that while retired employees may 
be called as expert witnesses to testify for the Government before 
United States courts and receive the lawful fees or compensation 
which may be provided therefor, employees who have been retired 
for age may not be reemployed in the Department of Justice, by 
contract or otherwise, to assist in the preparation of suits for trial. 
To this extent the question presented is answered in the negative. 


(B-65) 


COMPENSATION—FORTY-HOUR-WEEK EMPLOYEES—HOLIDAYS, 
OVERTIME, ETC. 


The recent holiday statute of June 29, 1938, 52 Stat. 1246, requires no change 
in the rule established by decision of April 12, 1935, 14 Comp. Gen. 761, 
under the 40-hour-week statute of March 28, 1934, 48 Stat. 522, that a holiday 
falling within the regular tour of duty is to be regarded as a part of the 
40-hour week, and in computing the 40 hours for which the employee is to 
be paid his regular rate of compensation for the 40-hour week under the 
statute, 8 hours should be credited to the employee for any holiday on which 
he is relieved or prevented from working solely because of the occurrence of 
the holiday. 

In computing regular and overtime compensation for any week under the 40-hour- 

week statute of March 28, 1934, 48 Stat. 522, the first 40 hours of the week 
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in a pay status, made up partly of overtime, should not be regarded as 
the work week of the employee for whom a regular tour of duty has been 
administratively fixed and the overtime rate paid for any time actually 
worked thereafter in the week, but the entire tour of duty—including actual 
work, leave of absence with pay or idleness because of a holiday occurring 
on one of the regular work days of the employee—should be regarded as 
the work week, and for any time actually worked during the week in addi- 
tion to the 40 hours thus computed the overtime rate should be paid 
regardless of the day of the week on which the overtime is performed. 
Numerous examples of holidays occurring at the beginning, ending, or during 
a 40-hour week set forth and regular pay and overtime rights discussed. 


Acting Comptroller General Elliott to the Public Printer, December 30, 1938: 
Your letter of December 8, 1938, is as follows: 


Your decision is requested on the following questions concerning employees of 
this office who are working under section 23 of the act of March 28, 1934, forty 
hours per week of five eight-hour days (Monday through Friday) and are paid 
on the hourly basis. These questions have arisen in connection with Public 
Resolution No. 127 approved June 29, 1938, which provides as follows: 

“That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piecework basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of 
July, Labor Day, Thanksgiving Day, Christmas Day, or any other day declared 
a holiday by Federal statute or Executive Order, or any day on which the 
departments and establishments of the Government are closed by Executive 
Order, they shall receive the same pay for such days as for other days on which 
an ordinary day’s work is performed. 

“Section 2. The joint resolution of January 6, 1885 (U. S. C., title 5, section 
86), and all other laws inconsistent or in conflict with the provisions of this 
Act are hereby repealed to the extent of such inconsistency or conflict.” 

1. For the week ending November 12, 1938, an employee worked as follows: 
November 7, 12 hours; November 8, 8 hours; November 9, 12 hours; November 10, 
8 hours; November 11, legal holiday; he was prevented from working solely 
because of the occurrence of the holiday. 

For the same week an employee works November 7, 8 hours; November 8, 
9 hours ; November 9, 8 hours; November 10, 8 hours; November 11, legal holiday; 
he was prevented from working solely because of the legal holiday. 

2. For the week ending November 26, an employee works November 21, 10 
hours; November 22, 10 hours; November 23, 10 hours; November 24, a legal 
holiday, the employee was prevented from working solely because of the holi- 
day ; November 25, 10 hours; November 26, a non-work day. 

For the same week an employee worked November 21, 12 hours; November 
22, 12 hours; November 23, 12 hours; November 24, legal holiday, he was pre- 
vented from working solely because of the occurrence of the legal holiday; 
November 25, 10 hours; November 26, non-work day. 

3. For the week ending December 31, 1938, an employee may work as follows: 
December 26, legal holiday, he is prevented from working solely because of the 
oceurrence of a legal holiday; December 27, 8 hours; December 28, 12 hours; 
December 29, 8 hours; December 30, 12 hours; December 31, a non-work day. 

For the same week an employee worked as follows: December 26, legal 
holiday, he was prevented from working solely because of the occurrence of 
the holiday; December 27, 9 hours; December 28, 8 hours; December 29, 8 
hours; December 30, 8 hours; December 31, a non-work day. 

The act of June 29, 1938, specifically states that an employee who is relieved or 
prevented from working solely because of the occurrence of a holiday shall 
receive the same pay for such days as for other days on which an ordinary 
day’s work is performed. In the cases cited above it will be noted that these 
employees were prevented from working solely because of the occurrence of a 
holiday. In accordance with the facts stated, information is desired as to proper 
rate of compensation payable to the employee in each case, especially with 
reference to compensation for the holidays when considered as another eight- 
hour day of the week, and the total time is thereby in excess of forty hours. 
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In such cases, when considered in connection with section 23 of the act of 
March 28, 1934, should the employee be paid the overtime or straight time 
rate? It will be noted that the number of hours actually worked in both parts 
of questions 1 and 3, respectively, are identical, and, therefore, it would appear 
that connecting consideration should be given to these questions. 

Your prompt decision in the matter will be appreciated, in order that timely 


administrative action may be taken. 

It is understood that in all of the cases presented the regular 
tour of duty of the employees is from Monday to Friday, inclusive, 
and that Saturday and Sunday are nonwork days. 

The proviso to section 23 of the act of March 28, 1934, 48 Stat. 
522, establishing a 40-hour week, is as follows: 

* * * Provided, That the regular hours of labor shall not be more than 
forty per week; and all overtime shall be compensated for at the rate of not 
less than time and one-half. 

In decision of April 6, 1934, 18 Comp. Gen. 265, 270, it was held 
as follows: 


* * * While heretofore overtime compensation at the Government Printing 


Office has been paid on a daily basis, overtime is authorized by section 23 of 


the act of March 28, 1934, only on a weekly basis—that is, for work in excess 

of 40 hours per weck—and no longer on a daily basis. Therefore, if, in 

cases of an extraordinary emergency, employees are required to work more 

than 8 hours on any one calendar day, but are not required to work in excess 

of 40 hours during the week, payment of overtime compensation is not author- 
= 


ized. * * 
The following rule is quoted from decision of April 12, 1935, 14 
Comp. Gen. 761, 762: 


Legal holidays falling on one of the five days constituting the regular tour 
of duty of employees subject to the provisions of section 23 of the act of 
March 28, 1934, 48 Stat. 522, establishing the 40-hour week, are to be regarded 
as a part of the 40-hour week, whether or not work » actually performed on 
the holiday. 13 Comp. Gen. 295; id. 370; id. 444. * * 

In the latter case the employees whose tour of duty was from 
Monday to Friday, inclusive, were required to work on Saturday of 
a week in which a holiday occurred on Friday and the decision con- 
cluded that overtime compensation was payable for the work per- 
formed on Saturday, the 40 hours having been completed with a 
credit of 8 hours for the holiday on Friday, although no work was 
performed. 

The new holiday statute of June 29, 1938, quoted in your letter, 
does not require any change in the quoted rule established under 
the 40-hour-week statute. Hence, a holiday falling within the regu- 
lar tour of duty of an employee—the tour of duty in the cases 
presented being Monday to Friday, inclusive—is to be regarded as 
a part of the 40-hour week. See 18 Comp. Gen. 191, 193. In 
computing the 40 hours for which the employee is paid his regular 
rate of compensation for the 40-hour week under the statute, 8 hours 
is required to be credited to the employee for any holiday on which 
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he is relieved or prevented from working solely because of the 
occurrence of the holiday. 

It is understood to have been the administrative practice of the 
Government Printing Office to regard the first 40 hours of a week 
during which an employee is in a pay status—whether on duty, 
on leave of absence with pay, or idle because of a holiday occur- 
ring on one of the regular work days of the employee—as the 40- 
hour week of the employee for which 40 hours’ compensation at his 
regular rate is to be paid, and to pay the overtime rate for any 
time actually worked thereafter in the week. There is nothing in 
the 40-hour week statute or any decision of this office which requires 
or authorizes such a practice. Under such rule, the amount of over- 
time compensation payable for the same number of hours actually 
worked per week would depend upon the particular day of the 
week on which the holiday occurred, as in questions 1 and 3 here 
presented, to which you direct attention in your concluding 
paragraph. 

As stated in the decision of April 6, 1934, supra, while overtime com- 
pensation may not be computed on a daily basis, the proper procedure 
under the 40-hour week statute for computing regular and overtime 
compensation for any week is not to regard the first 40 hours of the 
week in a pay status as the work week of the employee for whom a 
regular tour of duty has been administratively fixed—in this case from 
Monday to Friday, inclusive—but to regard the entire tour of duty 
of the employee as the work week. On that basis the employee should 
be paid his regular rate of compensation for the 5 days comprising his 
regular work week if in a pay status—actually working, on leave of 
‘ absence with pay, or idle because of a holiday occurring on any of his 
regular work days—for an aggregate of 40 hours during such week. 
For any time actually worked during the week in addition to the 40 
hours thus computed, the employee is entitled under the law to com- 
pensation at the overtime rate of time and one-half regardless of the 
day of the week on which the overtime work is performed. Under 
that procedure overtime compensation would not be for paying for 
time not actually worked—regular time, only, being authorized for 
leave with pay or holidays. 

Accordingly, in each of the cases presented the employee is entitled 
to compensation for 40 hours at his regular rate including 8 hours 
credit for the legal holiday regardless of the day in the regular tour 
of duty of the employee on which it oceurred—Friday in question 1, 
Thursday in question 2, and Monday in question 3—and to compensa- 
tion at the overtime rate for the number of hours actually worked in 
addition thereto, as follows: 
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The first employee in question 1, 40 hours regular compensation, 8 
hours overtime; the second employee in question 1, 40 hours regular 
compensation and 1 hour overtime; the first employee in question 2, 
40 hours regular compensation, 8 hours overtime; the second employee 
in question 2, 40 hours regular compensation, 14 hours overtime; the 
first employee in question 3, 40 hours regular compensation, 8 hours 
overtime; and the second employee in question 3, 40 hours regular com- 
pensation and 1 hour overtime. 

Referring to the concluding sentence of the penultimate paragraph 
of your submission, you will note that under the rule herein stated 
the employees in questions 1 and 3 working the same number of hours 
in the 2 weeks in which a holiday occurs on a different day are entitled 
to the same amount of regular and overtime compensation. 


(A-99087) 


GOVERNMENT PURCHASES AND EQUIPMENT RENTALS—ADVERTISING 
REQUIREMENTS, GENERAL ACCOUNTING OFFICE JURISDICTION, 
AND DETERMINATIONS AS TO SUITABILITY OF ARTICLES FOR GOYV- 
ERNMENT NEEDS 


The requirement that purchases of supplies, equipment, materials, etc., except 
in the case of emergency, be made after advertising for competitive bids 
on an egual basis and on common ground is equally applicable to the 
rental of equipment. 

It is not the responsibility of the accounting officers of the Government to de- 
termine administrative needs, but it is within their responsibility to see 
that the law with respect to such needs is complied with and that appro- 
priated moneys be not expended in violation of the applicable statutes. 

The conclusion or opinion of a contracting officer that the adding machines of 
a particular manufacturer are the only ones that will satisfactorily meet 
the needs of the service is not controlling, the only practicable way of 
determining that a particular manufacturer is the only one that can fur- 
nish suitable machines being by advertising for bids on specifications so 
drawn as to set forth the actual needs of the United States. 


“ae General Elliott to the Secretary of the Treasury, January 


Your attention is invited to contract ER-Tps-51-7889, dated 
July 1, 1938, with the Burroughs Adding Machine Co. and the State 
procurement officer, Lansing, Mich., covering the rental of Bur- 
roughs adding machines for the period ending June 30, 1939. 

The Standard Form 1036 filed with the contract states that the 
award was made without advertising, it being impracticable to se- 
cure competition because the machines are proprietary to the Bur- 
roughs Adding Machine Co. and no other will meet the requirements 
of the service; also, that this type of machine has proven to be the 
most satisfactory and more adaptable to the work for which it is 
used. In letter of this office dated October 10, 1938, information was 
requested as to how it was determined that the said company was the 
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only one that could furnish the adding machines and why the ma- 
chines of other manufacturers would not meet the needs of the serv- 
ice. The State procurement officer, Lansing, Mich., replied thereto 
by letter of October 27, 1938, transmitting copy of a letter dated 
October 20, 1938, from the office manager, Michigan Works Progress 
Administration, as follows: 

Replying to your letter of October 12th relative to contract ER-Tps-51-—7889 
concerning which the examining section of the General Accounting Office wrote 
you on October 10th. This refers to our requisition 9-9004 dated July 1, 1938, 
on which we request the rental of four Burroughs electric adding machines 
and on which we made a proprietary statement requesting Burroughs machines 
and no other. 

Supplementing our reason given on the propriety statement: First, we have 
thirty-two operators trained in the use of this particular model; second, these 
machines are small and compact and take up less desk space than any model 
we are familiar with; third, work can be turned out on them in a given length 
of time; fourth, the Burroughs Adding Machine Co. have a very effi- 
cient and prompt repair service whenever any of these machines need atten- 
tion and we can get service in a few hours instead of having to wait two or 
three days as we have had to do with other makes of machines. 

We believe these will be sufficient reasons for our requesting the Burroughs 
adding machines for our work in this locality. 

The law, section 3709, Revised Statutes, requires that all purchases 
of supplies, equipment, materials, etc., except in the case of 
emergency, be made after advertising for competitive bids. The 
numerous decisions of the courts and of this office have been to the 
effect. that competition must be on an equal basis and on common 
ground. See, particularly, United States v. Purcell Envelope Com- 
pany, 249 U.S. 313; United States v. Pan American Petroleum Com- 
pany, 6 Fed. (2d) 43, 68; 16 Comp. Gen. 171. 

In the present case, there is involved the rental of equipment as 
distinguished from the purchase of equipment, supplies, etc.; how- 
ever, the principles, swpra, are equally applicable. 

It is to be understood, of course, that it is not the responsibility of 
this office to determine the needs with respect to the rental of adding 
machines. It is, however, the responsibility of this office to see that 
the law with respect to such needs is complied with and that credit 
be not allowed for appropriated moneys expended in the rental of 
equipment, etc., in violation of the statutes applicable thereto. 

The conclusion or the opinion of the contracting officer in this case 
that the adding machines manufactured by the Burroughs Adding 
Machine Co. are the only ones that will satisfactorily meet the needs 
of the service may not be accepted as controlling nor is it justification 
for so contracting in disregard of existing laws. There must of 
necessity be a showing as to how it was determined that a particular 
manufacturer is the only concern that can furnish suitable adding 
machines. The only practicable way of determining this is by ad- 
vertising for bids on specifications so drawn as to set forth the actual 
needs of the United States. It is too well known for serious argu- 
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ment that there are other makes of adding machines on the market 
that have the same general characteristics and are capable of per- 
forming the same service as the Burroughs adding machine; that 
they are in use by the trade in general; and that there is so little dif- 
ference that personal preference only is the controlling element in the 
procurement thereof. 

It is appreciated that the matter of the rental of such equipment 
as here involved is not free from administrative difficulties and that 
there is a responsibility on the administrative and contracting offi- 
cer to secure equipment such as here involved that will reasonably 
serve the need. But this responsibility must be discharged within 
the law. It has long been the established rule that appropriated 
moneys are available only to acquire that which is needed as dis- 
tinguished from that which may be desired and that section 3709, 
Revised Statutes, requires such needs be so described as to permit 
full and unrestricted competition in bidding thereon with award to 
the lowest responsible bidder. 16 Comp. Gen. 171. 

The facts of record clearly show that there was no compliance with 
the provisions of section 3709, Revised Statutes, in the rental of the 
equipment. Accordingly, I have to advise that credit may not be 
allowed for payments from appropriated moneys on account of the 
rental of the adding machines covered by the contract in question on 
and after February 1, 1939. In this connection it is observed that 
under the terms of the contract the right is specifically reserved in 
the United States to cancel same upon 30 days’ written notice. 


(A-99115) 


ARMY OFFICERS—REPEATED TRAVEL TO ONLY A PORTION OF PLACES 
FIRST VISITED—TRAVELING EXPENSE REIMBURSEMENT BASIS 


Army officer who made only one round trip between the places named in the 
original travel orders, and who is precluded from the performance of a 
second round trip to all the places visited during the first trip because of 
amendatory orders, is not in a repeated travel status for any of the travel 
performed under the orders and is entitled only to mileage, less deduction 
for travel performed in a Government automobile, and not to a per diem in 
lieu of actual expenses. 


Acting Comptroller General Elliott to Maj. Hugh Whitt, United States Army, 
January 3, 1939: 


There has been received by reference from the Chief of Finance, 
United States Army, your letter of October 27, 1938, as follows: 


1, There is submitted herewith correspondence in connection with the dis- 
allowance of $59.70 on voucher 487 for December 1987, and $7.90 on voucher 
486 for December 1937, wherein the payee has been requested to make a re- 
fund, which he has declined to do on the theory that he is rightfully entitled 
to the amounts received by him. 
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2. The orders attached which authorize the travel in each of the cases re- 
ferred to herein originally authorized a flat per diem of $5.00, which were 
amended by subsequent orders providing for a per diem of $3.00 for the second 
journey, and in making such amendment, due to the economic situation which 
arose in the meantime, it was likewise necessary to make certain minor changes 
in the places to be visited, which resulted in a considerable saving. It is, 
therefore, quite obvious that the change was not made for the convenience of 
the officer, but rather a necessity from the viewpoint of the Government to 
curtail expenses. 

3. In view of the above, it is requested that this matter be reviewed and the 
action of the audit division of the General Accounting Office in making this 
disallowance be reversed. 


It appears that First Lt. John K. Bryan, Eighty-fourth Field Ar- 
tillery, United States Army, was ordered to perform repeated jour- 
neys under two separate sets of orders to various designated places 
during the period August 4 to December 31, 1937, and that subse- 
quent to the completion of the first journey and prior to the start of 
the second journey under each order, the orders were amended chang- 
ing the itinerary to be followed under each order for the second trip. 
The orders providing for such travel are as follows: 

Paragraph 9, Special Orders No. 180, Headquarters, Missouri-Kan- 
sas District Civilian Conservation Corps, Fort Leavenworth, Kans., 
dated August 3, 1937, provides: 


9. First Lieutenant John K. Bryan, 84th F. A., will perform two (2) jour- 
neys, by Government owned motor transportation, during the period August 4, 
1937, to November 30, 1937, from Centaur, Missouri, to DeSoto, Missouri; 
thence to Perryville, Missouri; thence to Delta, Missouri; thence to New 
Madrid, Missouri; thence to Hayti, Missouri; thence to Poplar Bluff, Missouri; 
thence to Bardley, Missouri; thence to Winona, Missouri; thence to Willow 
Springs, Missouri; thence to Ava, Missouri; thence to Shell Knob, Missouri; 
thence to Cassville, Missouri; thence to Mount Vernon, Missouri; thence to 
Lynchburg, Missouri; thence to Duke, Missouri; thence to Salem, Missouri; 
thence to Bunker, Missouri; thence to Ellington, Missouri; thence to Center- 
ville, Missouri; thence to Berryman, Missouri; thence to Sullivan, Missouri; 
thence to Pacific, Missouri, on temporary duty in connection with Civilian Con- 
servation Corps activities, and upon completion of this duty, on each journey, 
will return to his proper station, Centaur, Missouri. 

In lieu of subsistence, he will be allowed a flat per diem of five dollars 
($5.00) in accordance with existing law and regulations. 

The travel directed is necessary in the public service and payment when 
made is chargeable to procurement authority CP 1703 P 1-0620 A 0100-8, 


Special Orders No. 258, dated November 10, 1937, amending 
paragraph 9 of Special Orders No. 180, provides: 


1. Paragraph 7, Special Orders No. 251, this Headquarters, dated October 26, 
1937, amending previous orders in connection with travel of First Lieutenant 
John K. Bryan, 84th F. A., is hereby revoked. 

2. Paragraph 9, Special Orders No. 180, this Headquarters, dated August 38, 
1937, directing First Lieutenant John K. Bryan, 84th F. A., to perform two 
(2) journeys, during the period August 4, 1937, to November 80, 1937, and 
authorizing a per diem of five dollars ($5.00) in lieu of subsistence, is 
amended to authorize a per diem of five dollars ($5.00) for the first journey 
only and a per diem of three dollars ($3.00) for the second journey; and to 
direct that Lieutenant Bryan perform the second journey of the travel directed 
therein as follows: 

From Centaur, Missouri, to DeSoto, Missouri; thence to Berryman, Missouri; 
thence to Perryville, Missouri; thence to Delta, Missouri; thence to New 
Madrid, Missouri; thence to Hayti, Missouri; thence to Poplar Bluff, Missouri; 
thence to Ellington, Missouri; thence to Bunker, Missouri; thence to Salem, 
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Missouri; thence to Kaiser, Missouri, on temporary duty in connection with 
Civilian Conservation Corps activities, and upon completion of this duty, will 
return to his proper station, Centaur, Missouri. 


Paragraph 12, Special Orders No. 197, Headquarters, Missouri- 
Kansas District Civilian Conservation Corps, Fort Leavenworth, 
Kans., dated August 23, 1937, provides: 


12. First Lieutenant John K. Bryan, 84th F. A., will perform two (2) jour- 
neys, by Government owned motor transportation, during the period Septem- 
ber 1, 1937, to December 31, 1937, from Centaur, Missouri, to Union, Missouri; 
thence to Kaiser, Missouri; thence to Brice, Missouri; thence to Butler, Mis- 
souri; thence to Farlington, Kansas; thence to Neodesha, Kansas; thence to 
Kingman, Kansas; thence to Kingsdown, Kansas; thence to Oberlin, Kansas; 
thence to Fort Riley, Kansas; thence to Marion, Kansas; thence to Council 
Grove, Kansas; thence to Burlington, Kansas; thence to Ottawa, Kansas; 
thence to Lone Star, Kansas; thence to Fort Leavenworth, Kansas; thence to 
Warrensburg, Missouri; thence to California, Missouri, on temporary duty in 
connection with Civilian Conservation Corps activities, and upon completion 
of this duty, on each journey, will return to his proper station, Centaur, 
Missouri. 

In lieu of subsistence, he will be allowed a flat per diem of five dollars 
($5.00) in accordance with existing law and regulations. 

The travel directed is necessary in the public service and payment when 
made is chargeable to procurement authority CP 1703 P 1-0620 A 0100-8. 


Paragraph 5, Special Orders No. 264, dated November 10, 1937, 
amending paragraph 12 of Special Orders No. 197, provides: 


5. Paragraph 12, Special Orders No. 197, this Headquarters, dated August 
28, 1987, directing First Lieutenant John K. Bryan, 84th F. A., to perform 
two (2) journeys, during the period September 1, 1937, to December 31, 1937, 
and authorizing a per diem of five dollars ($5.00) in lieu of subsistence, is 
amended to authorize a per diem of five dollars ($5.00) for the first journey 
only, and a per diem of three dollars ($3.00) for the second journey; und to 
direct that Lieutenant Bryan perform the second journey of the travel directed 
therein at follows: 

From Centaur, Missouri, to Brice, Missouri; thence to Duke, Missouri; thence 
to Winona, Missouri; thence to Willow Springs, Missouri; thence to Ava, 
Missouri; thence to Shell Knob, Missouri; thence to Cassville, Missouri; thence 
to Mount Vernon, Missouri; thence to Neodesha, Kansas; thence to Farlington, 
Kansas; thence to Butler, Missouri; thence to Warrensburg, Missouri, on tem- 
porary duty in connection with Civilian Conservation Corps activities, and 
upon completion of this duty will return to his proper station, Centaur, 
Missouri. 


The record, as shown by the two travel vouchers, indicates that 
the officer performed the four journeys, two under each set of orders, 
as directed by the special orders, supra, visiting the places in the 
orders as listed therein, and that some of the places were visited 
twice, whereas some places were visited but once due to the changed 
itineraries caused by the amendatory orders. It is further indi- 
cated that several of the places not required to be visited under 
the amended order of Special Orders No. 180 were shown as places 
to be visited under the amended order of Special Orders No. 197, 
thereby precluding the possibility of the performance of repeated 
travel under any of the orders. 

Section 12 of the act of June 10, 1922, 42 Stat. 631, provides in part: 


That officers of any of the services mentioned in the title of this act, 
when traveling under competent orders without troops, shall receive a mileage 


161412—39——39 





584 DECISIONS OF THE COMPTROLLER GENERAL 


allowance at the rate of 8 cents per mile, distance to be computed by the 
shortest usually traveled route and existing laws providing for the issue of 
transportation requests to officers of the Army traveling under competent 
orders, and for deduction to be made from mileage accounts when transpor- 
tation is furnished by the United States, are hereby made applicable to all 
the services mentioned in the title of this act, but in cases when orders are 
given for travel to be performed repeatedly between two or more places in 
the same vicinity, as determined by the head of the executive department 
concerned, he may, in his discretion, direct that actual and necessary expenses 
only be allowed. * * * 


In decision of December 2, 1924, 4 Comp. Gen. 508, it was said: 


The phraseology of that part of section 12 of the act of June 10, 1922, as to 
“travel to be performed repeatedly between two or more places” is similar to 
that used in the act of July 1, 1902, 32 Stat. 663. To be entitled to reimburse- 
ment for actual expenses, in lieu of mileage, under the 1902 act, it was re- 
peatedly held that more than one journey or round trip between the same places 
was necessary to constitute travel “performed repeatedly between two or more 
places.” Willits v. United States, 38 Ct. Cls. 534; 9 Comp. Dec. 353; 12 id. 
718; 13 id. 391; 14 id. 897; 23 id. 368; 88 MS. Comp. Dec. 1418, March 26, 1919. 
This rule is applicable to the 1922 act, 2 Comp. Gen, 72; id. 673. 


In decision by the Comptroller of the Treasury, 14 Comp. Dec. 
898, it was stated that: 


In Willits v. United States (38 Ct. Cl. 534), in which the claim was for mileage 
under the act of June 7, 1900, the court said: 


“* * * Before the Secretary can exercise his discretion the travel must 


be performed ‘repeatedly between two or more places.’ In other cases the law 
remains undisturbed, leaving the officer entitled to mileage. * * * In the 
items which make up the claimant's case there are three where the travel was 
not ‘repeated,’ amounting in the aggregate to 1,338 miles.” 

The records in the case show that in the travel in each of the three cases 
referred to was one round trip, and the court allowed mileage for each of 
them. In other words, applying the facts in the case, as shown by the record, 
to the judgment of the court, it was held that more than one round trip between 
places is necessary to constitute repeated travel. This construction of the law 
has been followed by this office. (Case of R. H. Lake, 44 MS. Comp. Dec. 
1412.) 


In decision of August 5, 1935, 15 Comp. Gen. 99, it was held that: 


Section 12 of the act of June 10, 1922, 42 Stat. 631, authorizes payment of 
actual and necessary expenses or per diem in lieu of subsistence to Army 
officers in lieu of mileage only “when orders are given for travel to be per- 
formed repeatedly,” and the right to such actual and necessary expenses is 
not consummated until he actually and necessarily performs two or more round 
trips under such orders. 2 Comp. Gen. 673; 4 id. 507. 


In decision of January 13, 1928, A~-20990, there was considered 
the case of an Army officer, traveling under repeated travel orders, 
who performed several trips to various places and while in the per- 
formance of these trips, visited several of the places more than once, 
whereas the other places were visited but once, and it was held: 

* * * While some of the places were visited more than once, they were 
so visited incident to travel to or returning from other places visited but 
onee. On a continuous journey there cannot be allowed actual expenses for 
repeated travel for part thereof and mileage for the remainder of the journey. 
Accordingly, the officer is entitled to mileage for the travel performed by him 
while away from his temporary duty station, out of which he is required to 
provide himself with transportation unless furnished by the Government, in 


which case a deduction of 3 cents per mile is required 2 Comp. Gen. 673; 
4 id. 507 and 791. 
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From the facts presented it appears that Lieutenant Bryan made 
only one round trip between the places named in the original orders 
and since the amendatory orders precluded the performance of a 
second round trip to all the places visited during the first trip, it 
must be held that the officer was not in a repeated travel status for 
any of the travel performed under the orders and was therefore 
entitled only to mileage at the rate of 8 cents per mile, less 3 cents 
per mile, the travel being performed in a Government automobile. 

Accordingly, the disallowance of the sum of $7.90 on voucher No. 
486, and $59.70 on voucher No. 487, of your December 1937 accounts, 
representing the difference between the amounts of per diem paid 
and the mileage that the officer was entitled to on a mileage basis, 
was proper, and the disallowances must be and are sustained. 


(A-99718) 


CONTRACTS—EIGHT-HOUR LAW—APPLICABILITY GENERALLY AND 
AS TO FARM LABORERS 


The public contract 8-hour work limitation law of June 19, 1912, 37 Stat. 137, 
is remedial in character and should be given broad application so that its 
manifest purposes may be served, the possibility of excess cost to the 
Government on occasion because of its application not being a matter for 
administrative concern. 

Contracts relative to agricultural pursuits which may require or involve the 
employment of farm laborers by the contractors for their performance 
should include the stipulations required by the 8-hour work limitation law 
of June 19, 1912, 37 Stat. 187, but if the contract is one of purchase of a 
harvested crop, and the harvesting is a condition precedent and incidental 
to the delivery, the said stipulations need not be included. 14 Comp. Gen. 
818, and act of August 1, 1892, 27 Stat. 340, as amended by act of March 3, 
1913, 87 Stat. 726, distinguished. 


Acting Comptroller General Elliott to the Secretary of Agriculture, January 
3, 1939: 


Your letter of November 30, 1938, is as follows: 


There has been received a copy of your decision A-97726, dated October 14, 
1938, directed to the Administrator of Veterans’ Affairs, Veterans’ Administra- 
tion, which has reference to the provisions of the eight-hour law, 37 Stat. 137, 
and the applicability of this law to various types of contracts. 

Your decision goes to some length in explaining the provisions of the eight- 
hour law, and its contents should prove helpful to contracting oflicers in 
providing for compliance with this law. There is, however, one point on which 
some doubt exists, and your clarification is respectfully requested. 

The submission by the Veterans’ Administration contained a request for a 
decision as to whether the provisions of the eight-hour law should be in- 
corporated in contracts for various types of services or repairs, among which 
were mentioned contracts providing for cutting hay and threshing grain. Your 
decision informed the Veterans’ Administration that the several types of con- 
tracts mentioned, including those for cutting hay and threshing grain, were 
plainly within the provisions of the statute, assuming that the work is to be 
performed in whole or in part by employees of the contractors and are not 
services to be wholly performed by a contractor in person. 

Subsequent to your decision A-94310, dated May 12, 1938, the Soil Conserva- 
tion Service was confronted with a question with respect to the applicability 
of the provisions of the statute as it might relate to farm hands or laborers en- 
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gaged in agricultural pursuits. In considering this question, there was noted 
your decision A-60981 (14 Comp. Gen. 818), wherein the following statement 
appears : 

“Referring to the question in paragraph numbered (3), you are advised 
that the application of the 8-hour law is not determined alone on the tenure 
of employment nor on the measure of time on which compensation is based, 
but primarily on the character of the employment, that is, whether the em- 
ployees are mechanics or laborers or are required to perform similar duties. 
However, the 8-hour law, supra, was enacted with relation to Federal personnel 
holding positions comparable to those in private industry in which the hours 
of labor are controlled by law or practice, and does not relate to farm hands or 
those engaged in agricultural pursuits, whose hours and days of labor must 
necessarily be controlled by the weather, the seasons, and other considerations 
not subject to administrative control.” 

Interpreting this decision to mean that the provisions of the eight-hour law 
were not applicable with relation to contracts involving agricultural pursuits, 
the Soil Conservation Service informed its contracting officers that the provisions 
of this statute need not be incorporated in invitations to bid when there are 
involved services which may be classified as agricultural pursuits. 

The Soil Conservation Service, and other bureaus of the Department, has 
occasion to enter into contracts for the performance of services similar to the 
activities carried on by the average farmer. Many of these contracts involve 
the employment of farm hands, although performance under some contracts is 
accomplished wholly by the contractor in person. The work to be performed 
is often of a highly seasonal nature, such as harvesting seed, cutting hay or 
threshing grain, in which case the hours of labor are commonly governed by 
the existing climatic conditions, the maturity of the crop or the amount of work 
which must be accomplished within a definite period of time. It is perceived 
that if the provisions of this statute are held to apply to such contracts, it might 
not only prove to be uneconomical but restrict competition and result in higher 
prices being quoted. For example, the Soil Conservation Service has entered 
into contracts for the purchase of a standing crop at a stipulated price per acre 
(such seed not being available in the national market). If the contractor obli- 
gated to harvest the seed is unavoidably delayed because of inclement weather, 
or for other reasons beyond his control, and the period within which the crop 
may be harvested is substantially shortened, compliance with the statute during 
actual harvesting operations might result in an inability to harvest the crop 
before its deterioration with a resultant loss to the Government. 

It is requested that the matters presented herein be considered and that the 
Department be advised as to whether the provisions of the eight-hour law, 37 
Stat. 137, should be incorporated in contracts covering agricultural pursuits 
which may involve the employment of farm hands. 


In the decision of May 10, 1935, 14 Comp. Gen. 818, from which 
you quote, there was under consideration, infer alia, the act of August 
1, 1892, 27 Stat. 340, as amended by the act of March 3, 1913, 37 Stat. 
726, and the bearing of the two acts upon the employment of certain 
classes of Federal employees, the specific question on this point pre- 
sented in your submission at that time being as follows: 

Is the Department precluded from working these permanent employees, such 
as laborers and mechanics, paid at a per diem rate, over 8 hours in any one day, or 


are they to be treated on the same basis as an annual employee, in that the 
Secretary may require them to work more than 8 hours in any one day? 


The excerpt from the cited decision quoted in your letter, supra, was 
in response to that query. 

Of the cited statutes, the former, the original statute, referred 
specifically to laborers and mechanics employed by the Government of 
the United States, etc., upon any of the public works of the United 
States, and provided that their services and employment should be 
limited and restricted to 8 hours in any one calendar day, while the 





DECISIONS OF THE COMPTROLLER GENERAL 587 


amendatory act referred to laborers and mechanics employed by the 
Government of the United States, etc., upon “a public work” of the 
United States, and all persons employed by the Government of the 
United States, etc., to perform services similar to those of laborers 
and mechanics in connection with dredging or rock excavation in any 
river or harbor of the United States. Thus the statutes were limited 
in their application to those employed upon “public works” or “a public 
work” of the United States and those rendering services similar to 
dredging and rock excavation in rivers and harbors, and did not 
include all laborers or mechanics, whether Government employees or 
not, that might be employed upon public work of any or every descrip- 
tion. The conclusion stated in the cited decision that those statutes 
did not embrace farm hands or those engaged in agricultural pursuits 
would appear to have been amply supported by the context of the 
statutes. The act of June 19, 1912, 37 Stat. 137, has no reference to 
Government employees, and is not circumscribed in its application to 
any particular type of Government contract. It applies only to laborers 
and mechanics in the employ of a contractor with the Government and 
those of any subcontractor employed on the work. 

Farm employees, “farm hands,” have been almost universally classed 
as laborers by the courts and would appear to come squarely within 
the generally accepted definition of the term. 18 Comp. Gen. 337. 
Also, see 35 Corpus Juris 929. It follows that when the Soil Con- 
servation Service or other bureau of your Department enters into 
a contract relative to agricultural pursuits which may require or 
involve the employment of farm laborers by the contractor for its 
performance, the 8-hour statute would be applicable, and the contract 
should include the stipulations required by its provisions. If, in 
such a case as you suggest, where the Soil Conservation Service pur- 
chases a standing crop at a stipulated price per acre, a separate and 
distinct contract should thereafter be entered into for the harvesting 
thereof, the contract should embody the statutory stipulations. On 
the other hand, if the seller should undertake delivery of the crop 
to the Government when harvested as a part of the contract of sale, 
that is in case the contract should be merely a contract of purchase 
of the harvested crop, and the harvesting thereof is a condition preced- 
ent and incidental to delivery, there would appear to be no necessity 
for incorporation of the statutory requirements. 

As you suggest, there may be instances where the application of 
the subject statute will result in some excess cost or loss to the Gov- 
ernment but, no doubt, such a possibility was considered and dis- 
counted by the Congress when the statute was enacted and would not 
appear to be a matter for administrative concern, so long as there is 
proper adherence to the law as it is written. The act is remedial in 








588 DECISIONS OF THE COMPTROLLER GENERAL 


character and should be given a broad application to the end that its 
manifest purposes may be served. 18 Comp. Gen. 19. 
Your submission is answered accordingly. 





(B-85) 


CIVILIAN OFFICERS AND EMPLOYEES—TRAVEL BY PRIVATELY 
OWNED AIRPLANE—ACTUAL EXPENSE VERSUS MILEAGE REIM- 
BURSEMENT BASIS 


The only statutory authority for the commutation of traveling expenses of 
civilian employees in a travel status to reimbursement on a mileage basis 
being the act of February 14, 1931, 46 Stat. 1103, as amended, which covers 
only official travel by the employee’s own motorcycle or own automobile, 
a Civilian officer or employee authorized to travel by his privately owned air- 
plane may be reimbursed only on an actual expense basis not to exceed 
the cost by available common carrier as provided in paragraph 12 of the 
Standardized Government Travel Regulations. 


Acting Comptroller General Elliott to the Chairman, Civil Aeronautics Authority 
January 4, 1939: 


Your letter of December 14, 1938, is as follows: 


Paragraph 12a of the Standard Travel Regulations, approved December 10, 
1935, provides for the payment of a rate not exceeding five cents per mile for 
use of personally owned automobiles on official business away from designated 
post of duty. 

The Civil Aeronautics Authority has a number of employees who own their 
own airplanes, and in some cases they are authorized to use their personally 
owned planes on official business and obtain reimbursement for actual expenses 
of gasoline and oil. The use of their personally owned plane is authorized 
on the above basis where it is advantageous and/or economical to the United 
States. 

In view of the fact that the official business of the Civil Aeronautics Au- 
thority can be transacted more expeditiously and efficiently in these instances 
by authorizing the use of the employee's personally owned plane, it is obviously 
advantageous to the Government to authorize travel] on this basis. It is equally 
apparent that the authorization of such travel on the basis of mileage allow- 
ance would be of considerable advantage to both the Government and the 
traveling employee, providing travel may be approved in that manner. 

Accordingly, a specific ruling is requested on the following questions: 

1. May travel by personally owned plane be authorized on a mileage basis? 

2. If so, at what mileage rate or rates may such travel be authorized? 

3. Provided that travel can be authorized in personally owned airplanes, not 
to exceed a fixed rate per mile, should the mileage of the trip be figured on 
the basis of airline distances between the points covered in the travel order, 
or the exact mileage of the civil airway between the airports nearest to the 
point of origin of the travel and the destination? 

Your prompt decision in these matters will be appreciated. 


In the absence of a statute so providing it is not permissible to 
commute traveling expenses and thus reimburse an employee at 
a rate per diem or per mile. See 4 Comp. Gen. 735. The only statute 
authorizing mileage to civil employees in a travel status is the act 
of February 14, 1931, 46 Stat. 1103, as amended, which covers only 
official travel by the employee’s own motorcycle or own automobile 
and can not, therefore, be applied to the use of a privately owned 
airplane. Accordingly, when an officer or employee is authorized to 
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travel by his privately owned airplane he may be reimbursed only 
on an actual expense basis not to exceed the cost by available com- 
mon carrier as provided in paragraph 12 of the Standardized Gov- 
ernment Travel Regulations. 


(A-99783) 


PUBLIC BUILDINGS—FURNITURE FOR USE OF ANOTHER GOVERN- 
MENT AGENCY—APPROPRIATION CHARGEABLE 


Cabinets and tables sought in connection with a United States Attorney’s 
office in a post office building, being of such type of office furniture as is 
usually required in connection with the work to be performed and being 
for use in a building designed and intended to serve as quarters for such 
an office, are items of furniture the procurement of which is specifically 
authorized under the Post Office Department appropriation involved, and 
not special equipment such as would require the cost to be charged against 
the funds of the agency requesting its procurement. 


Acting Comptroller General Elliott to the Postmaster General, January 6, 1939: 
Your letter of December 3, 1938, is as follows: 


In its capacity as custodian of the post office building at Pittsburgh, 
Pennsylvania, this Department has been called upon by the Department of 
Justice to furnish “Kardex” filing cabinets and tables for the use of the United 
States Attorney's office which occupies quarters in that building. Such equip- 
ment as has been requisitioned is cqvered by the General Schedule of Sup- 
plies, Class 54, Item 54~-F-2325, and manufactured by the Remington-Rand 
Company. However, in view of the decision of your office dated March 31, 
1937, holding that where special equipment is needed by an agency occupying 
space in the Federal building the cost of such special equipment would be a 
charge against the funds of the agency requiring it rather than the appropria- 
tion for the purchase of standard equipment, it seems questionable whether the 
cabinets and tables sought by the United States Attorney and which are not 
readily adaptable for general use would be chargeable against the appropria- 
tion “Furniture, Carpets and Safes for Public Buildings, Post Office 
Department.” 

It is requested that you advise at an early date your views upon the matter. 


The Post Office Department Appropriation Act, 1939, Public No. 
453, Seventy-Fifth Congress, among other things, provides: 


Furniture, carpets, and safes, public buildings: For the procurement, includ- 
ing transportation, of furniture, carpets, safes, safe and vault protective de- 
vices, and repairs of same, for use in public buildings which are now, or may 
hereafter be, operated by the Post Office Department, $625,000: Provided, That, 
excepting expenditures for labor for or incidental to the moving of equip- 
ment from or into public buildings, the foregoing appropriation shall not be 
used for personal services except for work done under contract or for tem- 
porary job labor under exigency and not exceeding at one time the sum of 
$100 at any one building: Provided further, That all furniture now owned by 
the United States in other public buildings or in buildings rented by the United 
States shall be used, so far as practicable, whether it corresponds with the 
present regulation plan of furniture or not. 


While the submission states that the cabinets and tables sought by 
the United States Attorney at Pittsburgh “are not readily adaptable 
for general use” it is understood they are such items of office furni- 
ture as are usually required in the office of a United States Attorney, 
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and that the particular building here in question was designed and 
intended to serve as quarters for such an office. If such understand- 
ing be correct the cabinets and tables to which you refer would ap- 
pear to be, not special equipment such as referred to in decision of 
March 31, 1937, A-84694, but items of furniture, the procurement of 
which is specifically authorized under the appropriation of your 
department herein quoted. 
The question presented is answered accordingly. 


(A-99925) 


OFFICERS AND EMPLOYEES—EMPLOYMENT ON SUBSISTENCE-FUR- 
NISHED BASIS—TEMPORARY DUTY INVOLVING PAYMENT FOR MID- 
DAY MEALS—EXPENSE REIMBURSEMENT BASIS 


Lighthouse Service employees, with headquarters on board lightships, who are 
furnished subsistence as a condition of their employment and are required 
to spend portions of days involving mid-day meal periods performing 
temporary duty at lighthouse stations where no meals are furnished, may 
be reimbursed on a commuted ration allowance basis commensurate with 
the personal expense involved in the purchase of the noon meal but not 
on a travel expense item basis for absence from official station between 
the hours of 8 a. m. and 6 p. m., and the amount reimbursed is for charg- 
ing to the appropriation specifically made available for rations, etc., instead 
of the appropriation for traveling expenses. 


Acting Comptroller General Elliott to the Secretary of Commerce, January 6, 

1939: 

In the audit of the accounts of G. F. Allen, chief disbursing officer, 
Division of Disbursement, Treasury Department, for May 1938, there 
have been disclosed vouchers in favor of employees of the Lighthouse 
Service for part of a per diem in lieu of subsistence for expenses as 
in a travel status from headquarters between the hours of 8 a. m. 
and 6 p. m., charged under the appropriation “Traveling Expenses, 
Department of Commerce, 1938,” act of June 16, 1987, 50 Stat. 283. 

As an example, there is cited D. O. voucher No. 1674831 (Bureau 
No. 28093) stated in the amount of $5 in favor of Richard D. Oneal, 
relief radio operator, which contains five charges for one-half day’s 
per diem in lieu of subsistence in the amount of $1 each for absences 
from the employee’s official station between the hours of 8 a. m. and 
6 p. m., on February 8, 14, 15, 16, and 17,1938. A note on the voucher 
reads as follows: 


This employee is furnished all of his subsistence as part of his employment 
as relief radio operator on lightships. He was required to purchase his lunches 
while on travel between the hours of 8.00 A. M. and 6.00 P. M. whereas had 
he not been on travel these meals would have been furnished by the Govern- 
ment. Per diem has therefore been allowed for such travel. 


It appears that the involved employees have their headquarters 
on board Lighthouse Service ships and are furnished their sub- 
sistence as a condition of their employment (act of Feb. 26, 1931, 46 
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Stat. 1421), but during the involved periods were compelled to spend 
portions of days performing temporary duty at lighthouse stations 
where no meals were furnished and as a consequence the employees 
purchased their mid-day meals from their personal funds. 

Hence, payment of the so-called per diem in lieu of subsistence in 
these cases was not solely upon the basis that the employees were in 
a travel status but rather, because the involved employees were en- 
titled under their contract of employment to subsistence as a part of 
their compensation. Such being the case, the subsistence expenses 
were not for paying from the appropriation for travel expenses but 
rather, from the appropriation “General Expenses, Lighthouse 
Service, 1938,” 50 Stat. 291, which appropriation provides, among 
other things, for “rations and provisions or commutation thereof for 
working parties in the field, officers and crews of light vessels and 
tenders, and officials and other authorized persons of the Lighthouse 
Service * * *.” See decision A~10280, dated August 22, 1925, to 
the Secretary of Commerce, which held that employees of the De- 
partment of Commerce who were entitled to subsistence at Govern- 
ment expense as a part of their employment were allowed the actual 
expense of meals purchased (which decision was prior to the act 
of June 30, 1932, 47 Stat. 405, amending the Subsistence Act of 1926, 
44 Stat. 688) when the performance of their public duties prevented 
their being furnished with such meals by the Government, even 
though their absence from the ship on which stationed was wholly 
between the hours of 8 a. m. and 6 p. m. of the same day. 

The act of February 26, 1931, 46 Stat. 1421, provides as follows: 

That the Secretary of Commerce is authorized, in his discretion, to continue 
the system of pay and allowances, including allowances for longevity, for offi- 
cers and men on vessels of the Department of Commerce, that was in opera- 
tion as of July 1, 1929, until such time as legislation shall be enacted pursuant 
to section 2 of the act approved May 28, 1928 (45 Stat. 785), or similar legis- 
lation affecting the classification of vessel employees in the field service of 
the Government. 

This statute was intended to be, and is, limited to pay and allow- 
ances which constitute the compensation of the employees. Hence, 
there is no authority for the payment in the involved cases of a par- 
tial per diem in lieu of subsistence as a travel expense item charge- 
able to the traveling expense appropriation for absence from official 
station between the hours of 8 a. m. and 6 p. m. 

If it was the purpose of paragraph 5 of the Bureau of Light- 
houses’ Circular Letter No. 407 dated November 8, 1933, to authorize 
per diem in lieu of subsistence as for travel status in these cases— 
pursuant to which circular the travel order in the cited case fixed 
the partial per diem in lieu of subsistence as in a travel status be- 
tween the hours of 8 a. m. and 6 p. m.—it is the view of this office 
that the regulations should be modified as any subsistence allowance 
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in these cases does not arise by virtue of the Subsistence Expense 
Act of 1926 and the Standardized Government Travel Regulations. 

There would be no legal objection to fixing by administrative regu- 
lation of a commutation of rations for such employees of the Light- 
house Service to reimburse them for lunch which they are required 
to purchase from personal funds while away from their official sta- 
tion on official duty between the hours of 8 a. m. and 6 p. m., but 
there is for administrative consideration whether the rate of $1 as a 
commutation for lunch may not be excessive. 

Credit will be allowed in the accounts of the disbursing officer for 
the payments in question and others of like nature heretofore paid 
in accordance with existing procedure, but payment hereafter in 
such cases should be in conformity with the holding herein. 


(B-110) 


LAND DONATIONS—NATIONAL PARKS—INCIDENTAL TITLE QUIETING, 
ETC., EXPENSES—APPROPRIATION AVAILABILITY 


The appropriation for the administration of the Yosemite National Park for 
the fiscal year 1939, 52 Stat. 333, is not available to pay the legal ex- 
penses of a suit to quiet title to lands therein donated to the Government 
whether the suit be before or after acceptance by the Government of such 
title as the grantor had in the land, the land not yet having become a 
part of the park in the former event and the expense therefore not being 
within the purpose of the appropriation, and court costs, marshals’ fees, 
etc., in the defense of title being for payment from the applicable appro- 
priations of the Department of Justice in the event of the latter; that is, 
after title acquisition. 


Acting — General Elliott to the Secretary of the Interior, January 
6, 1939: 


Your letter of December 17, 1938, is as follows: 


Under the provisions of the act of June 5, 1920 (41 Stat. 917), the Secre- 
tary of the Interior is authorized, in his discretion, to accept patented lands, 
rights-of-way over patented lands, or other lands, buildings or other property 
within the various national parks and national monuments, and moneys which 
may be donated for the purposes of the national park and monument system. 
Pursuant to this authority a deed proposing to convey certain lands to the 
United States within the Yosemite National Park has been tendered this De- 
partment as a donation. 

The examination of the title by the Solicitor of this Department discloses 
that the grantor’s title is based on a tax sale. It has been determined that a 
suit to quiet title is necessary before the United States will acquire a satis- 
factory title to the lands proffered to the United States as a donation. 

As the grantor is donating the above-mentioned lands, he is unwilling to pay 
the expenses of the quiet title proceedings, which will amount to approxi- 
mately $50. No land purchase funds, Federal or donated, are available for 
the acquisition of these lands or for the payment of expenses incidental to 
acquisition. The question has, therefore, been raised whether the funds made 
available by the Interior Department Appropriation Act, 1939, for the gen- 
eral administrative expenses of Yosemite National Park may be used to pay 
for the expenses incidental to the necessary quiet title proceedings. It will be 
rere advantageous to the park to acquire title to the lands 
nvolved. 
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It is requested that you advise this Department at the earliest practicable 
date whether the funds above-referred to may be used in payment of expenses 
incidental to the necessary quiet title proceedings. 


The act of June 5, 1920, 41 Stat. 917, provides: 


Hereafter the Secretary of the Interior in his administration of the National 
Park Service is authorized, in his discretion, to accept patented lands, rights- 
of-way over patented lands or other lands, buildings, or other property within 
the various national parks and national monuments, and moneys which may 
be donated for the purposes of the national park and monument system. 

The appropriation to which you refer is contained in the act of 
May 9, 1938, 52 Stat. 333, making available the sum of $311,920 “For 
administration, protection, and maintenance” of Yosemite National 
Park, Calif., “including necessary expenses of a comprehensive study 
of the problems relating to the use and enjoyment of the Yosemite 
National Park and the preservation of its natural features.” 

It has been held that a similar appropriation for a previous fiscal 
year was not available for any expenses—such as abstracts of title— 
in connection with the acquisition of land donated for a national 
park, since such land does not become a part of the park until after 
the donation has been accepted by the secretary. See A-26824, to 
your predecessor, under date of April 25, 1929. 

In the present case it is assumed that you have accepted the gift 
of such title as the grantor had in the land; that the National Park 
Service has taken possession of the premises; and that it is now your 
purpose to have instituted such court proceedings as may be necessary 
to perfect the title which has been acquired by the United States, 
Presumably any such proceedings, being in the name of the United 
States, would be for prosecution by the local United States Attorney 
under the direction of the Attorney General, as you have no doubt 
planned. See 28 U. S. C. 485, derived from the judiciary act of 
1789, 1 Stat. 92, and section 771 of the Revised Statutes. See, also, 
Confiscation Cases, 74 U.S. (7 Wall.) 454, 456; United States v. San 
Jacinto Tin Co., 125 U. S. 2738, 278; 5 Op. Atty. Gen. 261; 8 id. 399; 
15 Comp. Gen, 359. 

Your letter does not itemize the estimate of $50 to be expended 
but the amount evidently is to cover necessary court fees, charges for 
the service of process, and the like. Where a suit is prosecuted or 
defended by the United States Attorneys on behalf of the Govern- 
ment it has long been the practice to regard the usual court costs, 
marshals’ and witnesses’ fees, etc., as ordinary expenses incident to 
the work of the United States Attorneys, and as such, payable from 
the applicable appropriations of the Department of Justice with the 
prior approval of the Attorney General where required. See 1 Comp. 
Dec. 46; 12 id. 208; 13 id. 397; 8 Comp Gen. 554; 9 id. 224; 15 id. 81; 
16 id. 333. This rule has been specifically applied to actions in re- 
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gard to real estate such as condemnation suits; 1 Comp. Dec. 317; 
2 id. 201, 377; 3 id. 216; 9 id. 569; 8 Comp. Gen. 308, or the defense of 
the Government’s title or possession where it has been judicially 
brought in question. 6 Comp. Gen. 214; A-25839, February 25, 1929. 
Such being the established rule, it must be held that the appropria- 
tion for the administration of the Yosemite National Park is not 
available to pay the legal expenses of a suit to quiet title to lands 
therein donated to the Government. 
Your question is answered accordingly. 


(B-22) 


SALES—MISDESCRIPTION OF PROPERTY—LACK OF WARRANTY, GOV- 
ERNMENT GOOD FAITH, AND BIDDER’S FAILURE OF INSPECTION— 
PURCHASE PRICE REFUND 


Where, in connection with the offering for sale of “junk (truck parts)” desig- 
nated as “cabs,” “bodies,” and “cowls,” many of which were stated to be 
“in practically unused condition,” the purchaser refuses to accept the 
property because of an alleged misrepresentation as to condition, etc., 
refund of the purcbase price is unauthorized notwithstanding the adminis- 
trative report that all usable parts had been salvaged therefrom and that 
the equipment was practically worthless except as junk, for, while the 
Government's description may have been inaccurate, it was prepared in good 
faith from available data without warranty as to quantity, kind, character, 
condition, suitability for use, etc., and with full notice to purchasers that 
inspection was urged and that no claim would be considered for deficiency 
in quality, character, or kind of material. 


Acting Comptroller General Elliott to F. C. Krysher, January 7, 1939: 


Your letters of November 5 and December 3, 1938, request review 
of settlement dated November 1, 1938, which disallowed your claim 
for $77.40 as refund of $50.10 paid for condemned automobile equip- 
ment purchased from the Department of the Interior, National 
Park Service, under contract No, I-106p—CIV-67, dated November 
22, 1937, and $27.30 as reimbursement of travel and other expenses 
alleged to have been incurred in connection with the transaction. 

Under the terms of the contract you agreed to purchase certain 
truck parts in accordance with the specifications and conditions of 
the Government’s invitation to bid, the property offered for sale being 
classified therein as “junk (truck parts)” and described as follows: 


11 cabs, from 1933 Chev. 14% T. dump trucks, complete w/windshield & doors 
in practically unused condition. 
6 bodies, from 1933 Chev. 1% T. dump trucks, used. 


11 cowls, from 1933 Chev. 1% T. dump trucks, in practically unused condition. 
Purchased, as a whole * * *. 


Insofar as is material to your present claim the invitation also 
provided as follows: 


1. No proposal which deviates in any particular, financial or otherwise, from 
the terms and conditions of this proposal wil) be considered. 
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2. The list of property offered for sale and its description, has been compiled 
from available data, but there is no guaranty or warranty on the part of the 
United States relative thereto as to number or quantity, kind, character, de- 
scription, condition, suitability for use for which it may be desired, or in any 
other respect whatsoever, or that the same or a portion thereof may not be 
withdrawn prior to the sale. All property is sold “as is” and “where is” unless 
otherwise stated. 

3. Bidders are invited and urged to inspect said property prior to submitting 
proposals. Reasonable opportunity will be afforded for inspection up to the 
time for opening proposals but no labor will be furnished for such purpose. 
Under no circumstances will a refund or adjustment be made on account of 
property not coming up to the standard expected, now. [nor] will failure to 
inspect be considered ground for a claim. 

4. Proposals will be submitted on the unit basis of each, pair, lb., one hundred 
(100 lbs.) pounds, or ton (2,000 lbs.), as the case may be, and award will be 
made the bidder offering the highest bid on the items as a whole. No award 
will be made of the individual items. 

5. The purchaser is to assume all liability for the property after award is 
made. The Government will exercise its usual care for protection up to the 
time limit for removal, but will not be responsible for any loss or damage from 
cause whatsoever. 

6. Payment in full for all property purchased must be made within ten (10) 
days after date of award; and in the event the purchaser fails to pay within 
such period the United States may rescind the sale. No property shall be 
removed by the purchaser prior to the full payment of the purchase price and 
any other charges that have accrued under the terms hereof. 


* * * * * x * 


8. Removal of the property purchased and fully paid for must be accomplished 
within thirty (30) days from the date of award. 

Your offer to purchase the equipment was accepted on November 
22, 1937, and the agreed price of $50.10 was paid to the Government. 
Title to the property thereupon vested in you. It appears, however, 
that you have refused to accept and remove the property on the basis 
that no contract resulted from the acceptance of your bid, your con- 
tention being that the property was misrepresented by the Govern- 
ment in that (1) the cabs had no windshields or fixtures, they were 
badly battered and bent and practically worthless, (2) the bodies 
were worn out and discarded, all fixtures having been removed, and 
(3) that no cowls were in fact available. It is administratively re- 
ported that the entire quantity of cabs, bodies, and cowls were avail- 
able but that all usable parts had been salvaged therefrom, the equip- 
ment being practically worthless except as junk. 

While the Government’s description of the equipment may have 
been inaccurate it was prepared in good faith from available data 
and there was no warranty that the property was as described. It 
was classified as junk and the invitation specifically stated that there 
was no guaranty or warranty relative thereto as to quantity, kind, 
character, condition, suitability for use, or in any other respect. what- 
soever, the property being sold “as is” and “where is.” The property 
was available for inspection and bidders not only were invited but 
were urged to inspect it prior to submitting bids. Bidders were in- 
formed. also, that “under no circumstances will a refund or adjust- 
ment be made on account of property not coming up to the standard 
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expected, now [nor] will failure to inspect be considered ground for a 
claim.” In the case of Z’riad Corporation v. United States (63 Ct. 
Cls. 151), involving the purchase of certain used supplies advertised 
for sale as unused, the court, with reference to contract provisions 
similar to those here under consideration, stated : 


* * * The plaintiff was thus notified before the sale that if it bid and 
purchased the lot of material it could not claim any allowance on account of 
deficiency in quality, character, or kind of material sold and delivered. 

The plaintiff did not take advantage of its right to inspect, but bought the 
lot without inspecting it. 

Under the terms of the catalogue it is difficult to perceive how the Government 
could have given purchasers more specific warning than it did, that they 
bought at their risk what material it had and was offering for sale; that if a 
purchaser wished to protect himself he could do so by inspection, full opportuni- 
ties for which were offered, and that if he failed to inspect and received some- 
thing other than what he thought he was buying he could have no redress and 
could not claim allowances by reason thereof. More than that, he was dis- 
tinctly told that failure to inspect would not be considered as a ground for 
adjustment. If the plaintiff neglected to embrace the opportunity offered it to 
inspect and purchased the property without doing so, with notice that it bought 
at its own risk, it created by its own negligence the situation from which it now 
seeks relief. 

Under the conditions of the sale the Government was only obliged to act in 
good faith, and this it did. The material was sold for what the Government 
believed it to be. The plaintiff cannot recover. * * * 


See, also, Lipshitz and Cohen v. United States, 269 U. S. 90; United 
States v. Atlanta Wrecking Company, 8 Fed. (2) 542; Sachs Mer- 
cantile Company v. United States, 78 Ct. Cls. 801, and cases therein 
cited; and 4 Comp. Gen. 286. 

Accordingly, the settlement disallowing your claim must be and is 
sustained. 


(B-26) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936-—TEMPORARY 
APPOINTMENT EXTENSIONS 


Temporary service for a period of 6 months under a 3 months’ initial appoint- 
ment which is extended without break in service for another 3 months 
under authority of section 2 of rule VIII of the civil service laws and regu- 
lations may be regarded as one temporary appointment for leave purposes 
under the annual leave act of March 14, 1936, 49 Stat. 1161, and uniform 
annual leave regulations effective January 1, 1938, and the unused leave 
accrued prior to the extension may be substituted for a period of leave 
without pay after the date of the extension, 


Acting Comptroller General Elliott to the Secretary of the Interior, January 
7, 1939: 


Your letter of December 3, 1938, is as follows: 


Reference is made to preaudit difference statement of November 2, 1938, in 
the case of Raymond J. Arthur, disallowing pay for April 11, 12, 13, 14, 15, 16, 
— ’ (4d) covered by annual leave accrued from January 10 to April 9, 
nclusive. 

It is noted that the disallowance is based on the premise that leave credit is 
ynot transferable upon the transfer or reappointment of an employee in a tempo- 
wary status. This Department cannot understand wherein this is applicable in 
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this case, as Mr. Arthur was not separated April 9 and reappointed April 10 but, 
on the contrary, his appointment was extended for a period not to exceed three 
months, effective April 10, 1988, making his appointment run from January 10 
to July 9, inclusive. 

Mr. Arthur was appointed from a certificate of eligibles furnished by the Civil 
Service Commission in response to a request for eligibles under section 4 of rule 
VIII of the Civil Service Rules. It was specified in the requisition for eligibles 
that the probable duration of employment was five months and, in accordance 
with section 4, rule VIII, eligibles were certified for appointment for a period 
not to exceed three months with the privilege of extending the appointment for 
a further period of three months. 

As further indication that an extension is not considered a new appointment, 
no oath of office is required in the case of an extension. 

In view of these additional facts, it is requested that this case be reviewed 
and this Department advised definitely whether leave credits may be carried 
over when an employee is serving under an extension of a temporary appoint- 
ment. 

Preaudit difference statement of November 2, 1938, and short form payroll 
in the name of Raymond J. Arthur are returned herewith. 


The voucher in question proposes payment of $39.75 to Raymond J. 
Arthur, electrician, National Park Service, at the rate of $6 per diem, 
compensation for 65g days, the following explanation appearing on 
the voucher: 


Pay for April 11, 12, 13, 14, 15, 16, 18 (4d), Jume 23 (14d) annual leave. 
The above time was not paid for on page 1, line 5, disbursing officer’s voucher 
No. 1562404 paid April 20, 1938; page 1, line 5, disbursing officer’s voucher No. 
1647763 paid May 5, 1938, and page 1, line 11, disbursing officer’s voucher No. 
14273 paid July 7, 1938. 

Mr. Arthur was appointed effective January 10, 1938, as a temporary elec- 
trician at $6.00 per diem when actually employed, for a period not to exceed 
three months, and effective April 10, 1938, his appointment was extended for 
three months. He worked continuously from January 10 to April 9, inclusive, 
from May 2 to June 23, % day, and from June 24 to July 9, inclusive. He was 
reappointed to the same position and under the same conditions, effective July 
10. He was not granted any leave during his first appointment because, at 
that time, it was not known that this class of employees was entitled to annual 
leave; so, he was carried in a nonpay status from April 11 to, and including, 
April 30, and one hour on June 23. As Mr. Arthur had rendered three full 
months of continuous service, he had accrued seven and one-half days annual 
leave which could have been granted to cover the period from April 11 to 18, 
4% day, and during the period from May 2 to June 22, he accrued two and 
one-half days annual leave, one hour of which could have been granted to cover 
his absence on June 23. Therefore, it is believed that part of his absence with- 
out pay may be converted to annual leave and paid therefor. He would be 
granted the leave which accrued under his first appointment during his present 
appointment, but it is understood that it is not permissible under the Uniform 
Leave Regulations to carry leave credits from one temporary appointment to 
another temporary appointment, even though there is no break in service. 


Under date of November 2, 1938, this office issued a preaudit differ- 
ence statement (Form 117B) allowing 75 cents compensation for 1% 
day (June 23, 1938) as follows: 

No provision has been made in the law or the Uniform Annual Leave Regu- 
lations, effective January 1, 1938, Executive Order No. 7845, dated March 21, 
1938, and amendment thereto, Executive Order No. 7879, dated May 9, 1938, for 


transferring leave credit upon transfer or reappointment of an employee in a 
temporary status. 17 Comp. Gen. 830; A-98177, October 6, 1938. 


In 17 Comp. Gen. 830, it was held, quoting from the syllabus: 


The permanent or temporary character of a position under section 6 of the 
Uniform Annual Leave Regulations, effective January 1, 1988, relative to the 
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transfer of annual leave, is determined by the status of the employee appointed 
to occupy the same, and the term of the appointment determines the employee's 
status under the definitions of temporary and permanent employees in the 
regulations. 

Where a permanent employee of one Government agency was given an ap- 
pointment in another agency for a definite period which was not in excess of 
6 months she became a temporary employee within the definition of section 1 of 
the Uniform Annual Leave Regulations, effective January 1, 1938, and the 
annual leave to her credit under the permanent appointment may not be trans- 
ferred, notwithstanding the temporary appointment was made pending approval 
of her subsequent probationary appointment. 


Decision A-98177, dated October 6, 1938, reported in 18 Comp. Gen. 
817, held as follows, quoting from the syllabus: 

Where employees previously occupying emergency positions were given ap- 
pointments without break in service, classed as temporary by the Civil Service 
Commission, to be followed by permanent appointments upon determination as 
to their qualifications for transfer to the classified civil service, the positions to 
which temporarily appointed are to be classed as “permanent” for leave pur- 
poses within the meaning of the uniform annual leave regulations, and the 
unused leave accrued prior to the “temporary” appointment is available for use 
thereafter unless the “temporary” appointments were for definite periods not 
exceeding six months. 17 Comp. Gen. 830, amplified. 

The cited decisions do not support the preaudit action taken. No 
decision of this office has specifically applied the current leave law 
and regulations to a case such as here presented of an employee 
serving under a temporary appointment of 3 months which has been 
extended without break in service for another 3 months under au- 
thority of section 4 of rule VIII of the civil service laws and regula- 
tions providing, so far as here material, as follows: 

When there is work of a temporary character, at the completion of which the 
services of an additional employee will not be required, a temporary appoint- 
ment may be made with the prior consent of the Commission for a period not 
to exceed 3 months, and may with like consent of the Commission be extended 
for a further period of 3 mtonths. Such temporary appointment shall be made 
through certification from the Commission’s eligible registers unless the Com- 
mission shall decide in any case that there are no available eligibles. Such 
temporary appointment shall not extend beyond 6 months, unless there are 
no eligibles available for the additional period or under unusual circumstances 
which seem to the Commission to justify an extension beyond 6 months; and 


in no case shall such temporary appointment extend beyond 6 months for any 
purpose other than to complete the job of work for which the person was 


originally employed, * * * 

It is clear from the wording of this regulation that the Civil 
Service Commission regards the initial period of 3 months and the 
period of extension of 3 months without break in service as one tem- 
porary appointment. There is nothing in the leave law and regula- 
tions or in any decisions of this office to preclude the adoption of such 
construction of the regulations for leave purposes. That is to say, for 
leave purposes temporary service for a period of 6 months under a 3 
months’ initial appointment which is extended for another 3 months 
under authority of section 2 of rule VIII of civil service laws and 
regulations may be regarded as one temporary appointment—tem- 
porary employees being defined in the leave regulations as “those 
appointed for definite periods of time not exceeding 6 months.” 
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Under the rule stated in 16 Comp. Gen. 818 it is proper to sub- 
stitute for a period of leave without pay annual leave earned but 
unused during the same temporary appointment. See, also, 18 Comp. 
Gen. 400, 408. You are advised, therefore, that the voucher, if other- 
wise correct, will be certified for payment under the usual preaudit 
procedure, 


(B-108) 


LEAVES OF ABSENCE—ANNUAL—ACT MARCH 14, 1936—TRANSFERS— 
TEMPORARY TO EMERGENCY POSITIONS 


There is no authority under the annual leave act of March 14, 1936, 49 Stat. 
1161, or the uniform annual leave regulations effective January 1, 1938, as 
amended, for the transfer of leave credit from a temporary to an emer- 
gency position whether in the same or different governmental agency. 


Acting Comptroller General Elliott to the Chairman, National Defense Power 
Committee, January 7, 1939: 


Your letter of December 16, 1938, is as follows: 


At the request of the War Department and pursuant to the authorization of 
the President on March 18, 1938, the Federal Power Commission undertook, 
during the closing months of the last fiscal year, a revision of the National 
Power Survey of 1935, originally authorized by Executive Order No. 6251, 
dated August 19, 1938. This investigation involved a determination of the 
past, present, and future peace-time demands for electric energy, and the load 
which would be superimposed thereon in the event of war; the facilities avail- 
able and to be added in the immediate future and those which would be 
required to supply peace-time and war-time loads; the undeveloped water 
power resources and their relation to existing and potential markets and their 
importance to national defense; the need for large-scale steam-electric plants 
and the selection of suitable sites therefor; the building up of a war-time 
power reserve, and the development of » power program for national defense. 

At the direction of the Administrator of the Public Works Administration 
there was made available to the Federal Power Commission on July 12, 1938, 
an allotment of $50,000 for carrying out the work above enumerated. 

On September 3, 1938, the President appointed a National Defense Power 
Committee and subsequently an allotment of $200,000 was made to the War 
Department by the Public Works Administration for carrying on certain of 
the work originally undertaken by the Fedcral Power Commission. The Federal 
Power Commission, in the performance cf its duties, had appointed approxi- 
mately 40 employees in July and August of 1938 under appointments which 
provided that such employment should not extend beyond, in most instances, 
November 30, 1938, and in none of the cases did the appointment notices provide 
for employment beyond December 31, 1938. In other words, the terminology 
of the appointments was such as to indicate clearly that they were temporary 
employees under the provisions of Executive Order No. 7845, approved March 
21, 1938, Prescribing Regulations Relating to Annual Leave of Government 
Employees. 

On November 1, 1938, the War Department took over most of the duties being 
performed by the Federal Power Commission in connection with this survey, 
and practically all the employees serving under temporary appointments 
with the Federal Power Commission were given emergency appointments under 
the War Department. Due to the exigency of the work as of the close of 
October 1938, it was impossible for the Federal Power Commission to grant 
accumulated leave to these employees who were serving under temporary ap- 
pointments, and it is the desire of the National Defense Power Committee to 
grant to these employees leave which they accumulated while serving under the 
Federal Power Commission, if legally permissible. In this connection, there have 
not been overlooked the provisions of section 15 of the leave regulations pre- 

161412—39——-40 
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scribed by BExecutive order, which provides that “Temporary employees who 
subsequently receive permanent or probational appointments in the same de- 
partment without break in service shall be entitled to 24% days’ annual leave 
for each full month of service to the date of permanent appointment and 
thereafter at the rate of 24% days per month.” 

However, while these employees are now serving under a different branch of 
the Government, they are nevertheless continuing the same work for which 
they were originally employed. In other words, in the instant case there was 
really a transfer of functions from one branch of the Government to another. 
It would be appreciated if you would advise if, under the circumstances stated 
in the preceding paragraph, the regulations would permit of an interpretation so 
that leave accumulated by these employees under temporary appointments in 
the Federal Power Commission may now be granted to them by the War De- 
partment. 


It is understood from your letter that all of the employees here 
involved were appointed for definite periods of time not to exceed 6 
months, terminating not later than December 31, 1938, and have been 
or will be reappointed without break in service to emergency 
positions. 

The Uniform Annual Leave Regulations effective January 1, 1938, 
Executive Order No. 7845, dated March 21, 1938, provide, insofar as 
here material, as follows: 


Seo. 1. As used in these regulations: 

* * oe * * * os 

(b) “Permanent employees” are those appointed without limitation as to 
length of service or for definite periods in excess of 6 months. 

(c) “Temporary employees” are those appointed for definite periods of time 
not exceeding 6 months. 

(d) “Emergency employees” are those whose compensation is paid from 
emergency funds and whose tenure of appointment is limited to the period 
for which the emergency funds are available. 

Seo. 6. [As amended by Executive Order No. 7879, dated May 9, 1938.] An 
employee transferred or reappointed without break in service from one per- 
manent, emergency, or indefinite position to another permanent, emergency, or 
indefinite position within the same or a different governmental agency shall 
at the time of the transfer or reappointment be credited with such accumulated 
and current accrued leave as may be due him, or charged with any unaccrued 
leave which may have been advanced. “Break in seryice” means separation from 
the service for a period of one or more work days. 

Seo. 15. Temporary employees who subsequently receive permanent or pro- 
bational appointments in the same department without break in service shall 
be entitled to 24% days’ annual leave for each full month of service to the date 
of permanent appointment and thereafter at the rate of 24% days per month. 


There is no provision in the regulations authorizing the transfer of 
leave credit from a temporary to an emergency position whether in 
the same or different governmental agency. Consequently, the ques- 
tion presented in the concluding sentence of the above-quoted letter 
must be and is answered in the negative. 
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(A-91703), (A-51607), (A-51621) 


SERVICES AND SUPPLIES FURNISHED GOVERNMENT AGENCIES BY 
FEDERAL PRISON INDUSTRIES, INC.—BILLING AND PAYMENT PRO- 
CEDURE 


The procedure authorized by decision in 17 Comp. Gen. 733, in the case of Gov- 
ernment Printing Office billings of Government agencies for services and 
supplies, that “the fundamental requirements of General Regulations No. 
78—Revised—‘Procedure for adjustment between appropriation fund limi- 
tation, and official project accounts’—will be considered as having been com- 
plied with as to the billing officer’s certificate requirements, if, * * *, 
the approved special form of invoices, certified as provided thereon by the 
billing officer, are attached to the adjustment voucher, which will be pre- 
pared by the agency billed, and if notation is made on the adjustment 
voucher that supporting certified invoices are attached,” is also authorized 
for Federal Prison Industries, Inc., billings for services and supplies fur- 
nished other Government agencies. General Regulations No. 78—Revised, 
17 Comp. Gen. 1128, modified. 


Acting Comptroller General Elliott to the President, Federal Prison Industries, 
Inc., January 11, 1939: 

Further reference is made to my letter of June 3, 1938, and your 
reply thereto dated August 2, 1938, with respect to the procedure pro- 
posed for use of the corporation in billing amounts due in payment 
for articles furnished and services rendered. Your letter reports that 
the form of invoice suggested by this office is satisfactory. 

In view of the large volume of invoices issued by the several activi- 
ties of Federal Prison Industries, Inc., to the numerous agencies of 
the Federal Government throughout the United States and the diffi- 
culties encountered by the said activities of the Federal Prison Indus- 
tries, Inc., in identifying the individual invoices reported collected 
and deposited by the various disbursing officers, it would appear that 
the situation is similar to that of the United States Government 
Printing Office with reference to which this office held in 17 Comp. 
Gen. 733 (syllabus) that— 


The fundamental requirements of General Regulations No. 78—Revised— 
“Procedure for adjustment between appropriation fund limitation, and official 
project accounts”—will be considered as having been complied with as to the 
billing officer’s certificate requirements, if, as in the case of Government Print- 
ing Office billings of Government agencies for services and supplies, the approved 
special form of invoices, certified as provided thereon by the billing officer, are 
attached to the adjustment voucher, which will be prepared by the agency 
billed, and if notation is made on the adjustment voucher that supporting certi- 
fied invoices are attached 

It further appearing that accurate accounting records are main- 
tained by the Federal Prison Industries, Inc., for the amounts billed 
or invoiced and that an adequate system is in effect for enforcing an 
accounting for all such collectibles, including the forwarding to this 
office of a copy of each of their bill registers, this office would not 
object to Federal Prison Industries, Inc., following the same pro- 


cedure heretofore authorized for the United States Government 
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Printing Office, supra. Under this procedure the billing, paying, 
collecting, and depositing will be accomplished as follows, and Gen- 
eral Regulations No. 78—Revised is modified accordingly : 

Each local office of the corporation will prepare invoices for ar- 
ticles furnished or services rendered, using the form of invoice in- 
closed, which is hereby approved. When an agency of the Federal 
Government is billed, an original and three copies of the invoice will 
be prepared; the original only being certified by the billing office and 
the said original and two memorandum copies will be forwarded to 
the office billed; the remaining memorandum copy being retained in 
the billing office of the Federal Prison Industries, Inc. Each of the 
invoice forms will show the fund to be credited and will direct where 
the check in payment of the amount billed is to be sent by the paying 
officer. 

The office of the Federal agency billed, after verifying receipt and 
acceptance of the items shown on the corporation’s invoice, will attach 
the several copies of the said invoices to “Voucher for Adjustments 
Between Appropriations and/or Funds,” Standard Form No. 1080— 
Revised, 1080a—Revised, and 1080b—Revised, as follows: 

(a) The original certified invoice will be attached to Standard Form 1080— 
Revised, which will be completed, recorded, scheduled, paid, and accounted for 
in the same manner as other disbursement vouchers (Standard Form 1034 cov- 
ering similar purchases from public vendors) supported by said vendor's cer- 
tified invoices. 

(b) The duplicate copy of the invoice will be attached to Standard Form 
1080a—Revised, which will be completed and retained by the office billed as a 
memorandum disbursement voucher, similar to Standard Form No. 1034a. 

(c) The triplicate copy of the invoice will be attached to Standard Form 
1080b—Revised (which serves as a collection voucher for the billing office), 
will be completed as provided for Form 1080—Revised, and forwarded to the 
disbursing officer, together with Standard Form 1080-Revised, duly scheduled 
as a disbursement voucher, to be transmitted by the said disbursing officer with 
his check to the billing: office. Checks should be drawn in favor of the “Treasurer 
of the United States.” 

(d) The billing office will upon receipt of Standard Form 1080b—Revised, 
with invoice attached, and the disbursing officer's check in payment thereof, 
complete the said Standard Form 1080b—Revised, signing the certificate re- 
quired of the billing (collecting) office, after which the collection will be 
recorded, scheduled, and transmitted to the proper accountable officer for de- 
posit into the Treasury for credit to the fund indicated. At that time one 
copy of the Schedule of Collections, together with the adjustment voucher 


(Form 1080b—Revised), with copy of invoice attached, will be transmitted by 
the billing office to the General Accounting Office, Accounting and Bookkeeping 


Division. See paragraph 7, General Regulations No. 78—Revised, 


The form of invoice transmitted with office letter of June 3, 1938, 
has been modified so that only the original will be certified by the 
billing office by eliminating from the memorandum (carbon) copies 
the certificate of the billing officer. (See circular letters to heads 
of departments, etc., August 26, 1937, and April 2, 1938, prohibiting 
the signing in duplicate of invoices to be attached to vouchers.) 
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The notations of instruction at the bottom of the invoice forms 
have been changed as follows: 


There has been eliminated the words “(Not to be used when billing Govern- 
ment establishments ).” 

The instruction to debtors other than Federal agencies has been changed to 
read: “Notice to debtor (if other than a Federal agency): Where payment 
is made by other than check this form should be sent with your remittance 
and will be receipted and returned to you; where payment is made by check 
the paid check is your receipt.” 


So that there may be no confusion in the handling of the corpora- 
tion’s invoices under the said procedure, it is requested that a copy 
of this letter be attached to the first invoices transmitted to each of 
the agencies being billed, for their information and guidance. 

It is requested that when printed, four copies of each form be 
furnished this office. 


(A-99757) 


TRAVELING EXPENSES—FRAUDULENT STATEMENTS—PAYMENT OF 
SALARY ON DISMISSAL FROM SERVICE, AND NONPAYMENT OF ANY 
ITEM OF EXPENSE VOUCHER 


Where an employee’s services were terminated, with prejudice because of mis- 
statements in his traveling expense vouchers, and the employee acknowl- 
edges that the per diem items of the vouchers are not in accordance with the 
facts, no payment is authorized on the vouchers, the mileage items claimed 
being so intermingled with and dependent upon his statements with 
respect to the per diem items that the fraudulent misrepresentation renders 
impossible a determination which, if any, of the items are free from mis- 
representation, but, in the absence of any indebtedness to the United States 
because of improper payments, his unpaid salary may be paid to him, the 
decisions of this office holding that the submission of a fraudulent expense 
account constitutes a breach of the oath of office and works a forfeiture of 
all accrued and unpaid compensation being no longer applicable because of 
the provisions of the act of February 24, 1931, 46 Stat. 1415. 


Acting Comptroller General Elliott to the Governor, Farm Credit Administra- 
tion, January 11, 1939: 


Your letter of December 1, 1938, is as follows: 


I am transmitting herewith two travel expense vouchers submitted in favor 
of Wade H. Morrow, former field supervisor, one of which covers the period 
September 16 to 30, 1938, in the amount of $77.65, and the other the period 
October 1 to 15, 1938, in the amount of $84.25. 

I am inclosing also copy of letter dated November 1, 1938, from L. C. Streater, 
regional manager, Emergency Crop and Feed Loan Office, St. Paul, Minnesota, 
to Mr. Morrow, setting forth specific information relative to discrepancies 
between his movements and whereabouts, as shown in these vouchers during the 
period September 24 to October 12, 1938, and his actual movements and where- 
abouts, as had been ascertained by Mr. Streater from other sources, the relia- 
bility of which are beyond question; copy of letter of November 8, 1938, from 
Mr. Morrow to Mr. Streater; copy of letter of November 9, 1938, from Mr. 
Streater to Mr. Morrow; copy of letter of November 14, 1938, from Mr. Morrow 
to Mr. Streater; and copy of letter of November 16, 1938, from Mr. Streater to 
Director 8. P. Lindsey, Jr., Emergency Crop and Feed Loan Section, Farm 
Credit Administration. 

Mr. Morrow’s services as field supervisor were terminated, with prejudice, 
as of the close of business October 28, 1938, because of misstatements as to his 
movements and whereabouts, set forth in these travel vouchers. The voucher 
for $77.65 had been cleared by your office on preaudit, but a check in payment 
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thereof had not been issued at the time the first information relative to Mr. 
Morrow’s case came to the attention of this office. It, together with the voucher 
for the first half of October, is accordingly transmitted to your office, it appear- 
ing that this case falls within the rule, referred to in decisions of the Comp- 
troller General dated April 10, 1980 (9 Comp. Gen. 449) and September 26, 
1930 (10 Comp. Gen. 138), that where an employee makes false statements as 
to certain items in his claim for reimbursement of expenses incurred, leaving 
doubt as to just what expenses were actually incurred, the entire claim will be 
disallowed. 

The foregoing decisions provide also that falsification of expense accounts by 
an employee constitutes such a violation of the oath of office and breach of 
contract of employment as to cause the forfeiture of compensation due for 
periods prior to date of suspension and dismissal. In accordance therewith, I 
am inclosing for proper disposal, check No. 156,098, issued December 1, 1938, 
by G. F. Allen, chief disbursing officer, symbol 92-716, in favor of Wade H. 
Morrow, in the amount of $65.00, issued on D. O. voucher 815,926, covering com- 
pensation for the period October 16 to 28, 1938, inclusive. This check was 
drawn against the appropriation “Salaries and Expenses, Farm Credit Admin- 
istration, 1939.” 

The latest address of Mr. Morrow is % University of Michigan Union, Ann 
Arbor, Michigan. 


The letter of November 1, 1938, to Mr. Morrow, from the regional 
manager, is as follows: 


Reference is made to my telegram, requesting Mr. Willis to immediately 
place you on furlough pending investigation of your accounts. It appears from 
information which I have that there are discrepancies in some of the travel 
expense vouchers submitted by you. Your attention is especially directed to 
og? travel expense vouchers for the period from September 16, 1938, to October 
15, 1938. 

I think that it is only fair that you be given every opportunity to clarify 
these discrepancies. I am, therefore, placing before you a statement of the 
claims submitted in your vouchers, together with the information which I have, 
showing the discrepancies in your accounting for time and mileage. I request 
that you submit a written explanation of these discrepancies, and I would ask 
that you do so by making a separate explanation for each day. The discrep- 
ancies to which I make special reference are as follows: 


SATURDAY, SEPTEMBER 24, 1938 


Your travel voucher shows that you performed office duties in Bay City 
from 8:00 a. m. to 1:00 p. m. 

I have information that during the morning of September 24 you were in 
Bast Lansing, Michigan, over 80 miles from Bay City. 


MONDAY, SEPTEMBER 26, 1938 


Your travel expense voucher shows that you began work in Bay City at 8:00 
a. m., and finished work at Mt. Pleasant at 5:30 p. m., claiming $3.00 per diem 
and $6.40 for 128 miles traveled on official business from Bay City to Gladwin 
and Gladwin to Mt. Pleasant. 

I have information which indicates that in the afternoon and evening of 
September 26 you were in Bay City, your official headquarters. 


TUESDAY, SEPTEMBER 27, 1938 


Your travel expense voucher shows that you began work at Mt. Pleasant at 
8:00 a. m.; that you left Mt. Pleasant at 10:30 a. m., traveling 52 miles to 
Bay City, arriving there at 11:45 a. m. You claim $2.00 per diem for subsist- 
ence and $2.60 for official mileage. 

I have information that between 8:00 a. m. and 11:45 a. m., on September 
27 you were in Bay City, your official headquarters. 


WEDNESDAY, SEPTEMBER 28, 1938 


Your travel expense voucher shows that you traveled in your car from Bay 
City to Bad Axe, where you finished work at 5:30 p. m, and for which you 
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claimed $3.00 per diem for subsistence on the basis that you remained away 
from your official headquarters over night. 

I have information which indicates that you were in Bay City during the 
evening of September 28. 


THURSDAY, SEPTEMBER 29, 1938 


Your travel expense voucher shows that you began work at Bad Axe at 8:00 

m.; that you left Bad Axe at 10:00 a. m., and arrived in Saginaw at 11:30 
a. m.; that from 1:00 to 2:00 p. m., you traveled in the vicinity of Saginaw, 
leaving that point at 2:00 p. m., and arriving in Bay City at 2:30 p.m. You 
claim $3.00 per diem for subsistence and $5.15 en mileage for 103 miles 
traveled in your car between 10:00 a. m. and 2:30 p. 

I have information which indicates that you bev i “Bay City between 8: 00 
a. m. and 2:00 p. m. on September 29. 


FRIDAY, SEPTEMBER 30, 1938 


Your travel expense voucher shows that you began work at Bay City at 
8:00 a. m., finishing work there at 5:00 p. m., and that office work was per- 
formed during these hours. No claim was made for per diem or official 
mileage. 

I have information that you were in Ann Arbor, Michigan, over 100 miles 
away from Bay City on the afternoon of September 30. 


MONDAY, OCTOBER 38, 1938 


Your travel expense voucher shows that you finished work at 6:00 p. m. at 
Sandusky, having traveled there in your car from Bay City by way of Yale. 
You claim $3.00 per diem for subsistence on the basis that you remained away 
from your official headquarters over night. 

I have information which indicates that you were in Bay City the night of 
October 3. 


TUESDAY, OCTOBER 4, 1938 


Your travel expense voucher shows that you began work at Sandusky at 
8:00 a. m. and traveled in your car from there to Croswell, arriving there 
at 9:30; that from 10:00 a. m. to 1:00 p. m. you were traveling in the vicinity 
of Croswell; that you left Croswell at 3:00 p. m., arriving in Bay City at 5:00 
p.m. You claim $3.00 per diem for subsistence and $8.15 for official mileage of 
163 miles traveled between 8:00 a. m. and 5:00 p. m. 

I have information which indicates that you were in Bay City the entire 
morning of October 4. 


THURSDAY, OCTOBER 6, 1938 


Your travel expense voucher shows that you left Bay City at 1:00 p. m. and 
arrived in Lapeer at 2:30 p. m.; that from 2:30 p. m. to 3:30 p. m. you were 
in Lapeer; and that from 3:30 p. m. to 5:00 p. m. you were traveling in your 
car in the vicinity of Lapeer. 

I have information which indicates that you were in Bay City between 
1:00 p. m. and 2:00 p. m. and in Saginaw between 2:00 p. m. and 3:00 p. m. 
on October 6. 


SATURDAY, OCTOBER 8, 1938 


Your travel expense voucher shows that you began and finished work at 
Bay City. 

I have information that you were in Ann Arbor, over 100 miles from Bay 
City, shortly after noon on October 8. 


MONDAY, OCTOBER 10, 1938 


Your travel expense voucher shows that between 9:30 a. m. and 5:00 p. m. 
you traveled in your car from Bay City to Saginaw and vicinity to Standish 
and vicinity and returned to Bay City, claiming $6.60 for 132 miles traveled 
on official business. 

I have information which indicates that you were in Bay City between the 
hours of 9:30 a. m. and 5:00 p. m. 
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TUESDAY, OCTOBER 11, 1938 


Your travel expense voucher shows that you finished work at Bad Axe at 
6:00 p. m. and claimed $3.00 per diem in lieu of subsistence on the basis that 
you remained away from your official headquarters over night. 

I have information which indicates that you were in Bay City on the night 
of October 11. 


WEDNESDAY, OCTOBER 12, 19388 

Your travel expense voucher shows that you began work at Bad Axe at 
8:00 a. m.; that between 8:30 a. m. and 11:30 a. m. you traveled in your 
car from Bad Axe and vicinity to Bay City. You claimed $2.00 per diem for 
subsistence and $4.75 mileage for 95 miles traveled on official business. 

I have information which indicates that you were in Bay City between the 
hours of 8:00 a. m. and 11:30 a. m. on October 12. 

It is very unfortunate that it is necessary to place you on furlough pending 
this investigation but with the information which I have, it was imperative 
that this administrative action be taken. I am giving you every opportunity 
to explain these discrepancies and upon receipt of full explanation in writing, 
I will give due consideration to the information which is submitted. 

I am obliged, however, to place a stoppage against the release to you of any 
funds pending the completion of this investigation. 


In communications of November 8 and 14, 1938, Mr. Morrow ac- 
knowledged that his per diem items are not in accordance with the 
facts but attempts to excuse the travel accounts, as he stated them, 
upon the ground that they would not cover all expenses which he had 
incurred in moving Government files, etc. It thus appears that the 
misrepresentations were intentionally made which action renders the 
travel expense accounts in question, false and fraudulent. While Mr. 
Morrow contends that the mileage claimed in said travel accounts 
represents actual distances traveled on official business, yet, such 
mileage is so intermingled with, and dependent upon, his statements 
with respect to the per diems claimed that his fraudulent misrepre- 
_ sentation makes it impossible to determine which, if any, of the items 
are free from misrepresentation. Accordingly, no payment is au- 
thorized on the two vouchers and they will be retained in the files 
of this office as disallowed claims. See 17 Comp. Gen. 61; Zongwill v. 
United States, 17 Ct. Cls. 288, 291; Charles v. United States, 19 id. 
316, 319. 

The decisions of this office holding that the submission of a fraud- 
ulent expense account constitutes a breach of the oath of office and 
works a forfeiture of all accrued and unpaid compensation are no 
longer applicable due to the provisions of the act of February 24, 
1931, 46 Stat. 1415, which read— 


That from and after the passage of this act there shall be no withholding 
or confiscation of the earned pay, salary, or emolument of any civil employee 
of the United States removed for cause: Provided, That if at the time of such 
removal any such employee is indebted to the United States any salary, pay, or 
emolument accruing to such employee coming within the provisions of this act 
shall be applied in whole or in part to the satisfaction of any claim or 
indebtedness due to the United States. 
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Therefore, Mr. Morrow’s salary check is returned and may be 
delivered to him in the absence of information that he is indebted 
to the United States by reason of improper payments—it being as- 
sumed that Mr. Morrow’s travel expense accounts which have already 
been paid are free from fraud and misrepresentation. 


(B-87) 


RETIREMENT—CANAL ZONE RETIREMENT ACT AMENDMENT—SUB- 
STITUTION OF CANAL ZONE ACT ANNUITY FOR CIVIL SERVICE 
RETIREMENT ACT ANNUITY 


The act of August 10, 1937, amending the Canal Zone Retirement Act by en- 
larging the class of beneficiaries thereunder is limited to former employees 
whose last service was with the Panama Canal, or Panama Railroad Co., 
and is not for application to a former employee separated from the Panama 
Canal service prior to the existence of any retirement act applicable to his 
class who was subsequently employed in the Federal service in Washing- 
ton, D. C., and retired therefrom under the Civil Service Retirement Act 
and who now has made claim for the higher annuity under the Canal Zone 
Act. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, January 14, 1939: 


Your letter of November 26, 1938 (file CZA-676 R-21547), is as 
follows: 


Mr. Philip B. Keefer, retired from the civil service under the optional provi- 
sion of section 1 of the Civil Service Retirement Act of May 29, 19380 (46 Stat. 
468), effective October 1, 1935, on an annuity of $1,200 per annum, he having 
at that time completed more than 30 years’ service and being 60 years of age. 
While Mr. Keefer’s last service was as a watchman, National Gallery of Art, 
Smithsonian Institution, Washington, D. C., he had rendered more than 15 
years’ service in the tropics on the Isthmus of Panama and was therefore in 
the 62-year retirement age group. 

The act of August 10, 1937 (50 Stat. 619), amending the Canal Zone Retire- 
ment Act, reads as follows: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 103 of title 2 of the 
Canal Zone Code, approved June 19, 19384, is amended by adding at the end 
thereof the following paragraph: 

“Any citizen of the United States separated from the service of either the 
Panama Canal or the Panama Railroad Co. on the Isthmus of Panama subse- 
quent to August 1, 1920, and before July 1, 1926, not by removal for cause on 
charges of misconduct or delinquency, upon making the necessary contributions 
to the retirement and disability funds as provided in this article and who 
meets the requirements as to age and service set forth in said section 103 of 
title 2 of the Canal Zone Code, approved June 19, 1934, shall be entitled to an 
annuity computed in accordance with the provisions of this article, notwith- 
standing the fact that his separation from the service occurred prior to the 
existence of any retirement act applicable to employees of the Panama Canal 
or the Panama Railroad on the Isthmus of Panama: Provided, That such 
annuity shall be payable only from the date of enactment of this act.” 

Mr. Keefer was separated from the service of the Panama Canal on the 
Isthmus of Panama, February 7, 1923, not due to misconduct or delinquency, 
and at that time had completed a total of 22 years, 5 months, and 28 days’ 
service. He meets all requirements for title to annuity as provided by the 
amendment of August 10, 1937. If entitled to the benefit of this amendment 
the annuity, based on service rendered to the date of separation from the service 
of the Canal Zone, would be $1,344.48 per annum, and he has made claim for 
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this annuity, relinquishing his right to annuity under the Civil Service Retire- 
ment Act. 

Unclassified employees of the Panama Canal were not brought within the 
operation of the civil service retirement law until July 1, 1926 (section 3, act 
of July 3, 1926), and the amendment of August 10, 1937, was enacted primarily 
to provide benefits for employees separated between August 1, 1920, and July 1, 
1926, under conditions which would have entitled them to annuity had the 
original Retirement Act of May 22, 1920, included such group. However, Mr. 
Keefer’s separation from the Panama Canal was not his final separation from 
the Government service, and the question presented is whether the fact that 
he was subsequently employed in a position within the purview of the Civil 
Service Retirement Act and granted the benefits of that act wouid bar an 
eleciion to relinquish such benefits and receive an annuity under the Canal 
Zone Retirement Act. 

If your decision is in the affirmative, would this also apply if the employee 
was separated from the Panama Canal and immediately reemployed without 
break in continuity of service to a position within the purview of the Civil 
Service Retirement Act. 


The act of August 10, 1937, quoted in your letter, is an addition to 
section 103 of the Canal Zone Code, section 13 of the act of March 
2, 1931, 46 Stat. 1479, providing as follows: 

In the case of those employees of the Panama Canal or the Panama Railroad 
Company who before July 1, 1931, shall have been retired on annuity under 
the provisions of the Civil Service Retirement Act (U. 8S. Oode, title 5, ch. 14), 
or said act as amended, or as extended by Executive orders, or under the 
provisions of the Panama Railroad pension plan, the annuity shall be com- 
puted, adjusted, and paid under the provisions of this article, but this article 
shall not be so construed as to reduce the annuity of any person retired before 
its effective date, nor shall any increase in annuity commence before such 
effective date. 

All those who were separated from the service of either the Panama Canal 
or the Panama Railroad Co. on the Isthmus of Panama, subsequent to August 
1, 1920, and before July 1, 1931, not by removal for cause on charges of mis- 
conduct or delinquency, without having been granted retirement annuities due 
to the fact that all of their service which would be allowable under the pro- 
visions of this article was not counted in arriving at their total service, and 
who are otherwise eligible by having made the necessary contributions to the 
retirement and disability funds as herein provided, shall, from July 1, 1931, 
be paid annuities in accordance with the provisions of this article. (Mar. 2, 
1931, ch. 375, sec. 13, 46 Stat. 1479 [U. S. Code, title 48, sec. 13711].) 

Thus, the act of August 10, 1937, added a new paragraph to the 
above-quoted section of the code the purpose of which addition is 
merely to enlarge the class of beneficiaries of the Canal Zone Retire- 
ment Act without in anywise affecting the provisions of the two para- 
graphs of the act as originally enacted. Its application, therefore, 
must of necessity be limited to former employees whose last service 
was with the Panama Canal or Panama Railroad Co. The first 
paragraph of the section contains the only authority for readjusting 
annuities computed pursuant to the Civil Service Retirement Act 
which authority is specifically limited to “the case of those employees 
of the Panama Canal or the Panama Railroad Co. who before July 
1, 1931, shall have been retired on annuity under the provisions of 
the Civil Service Retirement Act, etc.” Mr. Keefer was not retired 
as an employee of the Panama Canal or the Panama Railroad Co. but 
as an employee of the Smithsonian Institution. A study of the 


legislative history in this matter reveals no legislative intent to cover 
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cases such as that presented here. See, particularly, Report No. 1356, 
House of Representatives, on bill S. 81, Seventy-fifth Congress, which 
became the act of August 10, 1937, in which report it is stated that 
the purpose of the legislation was to extend the benefits of the 
Panama Canal Retirement Act to 15 former employees of the Panama 
Canal or the Panama Railroad Co. who had been involuntarily sepa- 
rated from the service during the period August 1, 1920, to July 1, 
1926, at a time when the retirement law in force had not been suffi- 
ciently broadened to authorize retirement or disability annuities. 

You are advised, therefore, that there appears no authority under 
the act of August 10, 1937, or otherwise, to recompute the annuity of 
Mr. Keefer under the Panama Canal Retirement Act. This renders 
unnecessary any answer to the question presented in the concluding 
paragraph of your letter. 


(A-98715) 


WITNESSES — FEES—STATE PRISONERS—GENERAL ACCOUNTING 
OFFICE CLAIM SETTLEMENT AS PRECEDENT 


There is no authority of law for payment of witness fees to persons serving 
sentence in a State or county prison, or jail, who are produced as witnesses 
in the Federal courts—to testify on behalf of the Government—under the 
care and custody of guards from such institutions, and whose transporta- 
tion and subsistence are not paid from personal funds, section 848, Revised 
Statutes, providing for a per diem payment in addition to subsistence being 
applicable only to witnesses “detained in prison for want of security.” 

A General Accounting Office claims settlement of an individual claim is not to be 
regarded as necessarily controlling the disposition of any other claim or as a 
precedent stating a rule of law for the general guidance of administrative 
officers of the Government. 


Acting Comptroller General Elliott to J. W. Moore, United States Marshal, 
January 17, 1939: 


There was received your letter of July 26, 1938, as follows: 


The General Accounting Office under date of October 11, 1937, suspended 
three items in my account for the December quarter 1936, as follows: 


Voucher No. 1655—Virgil James Colson, witness......c.............._. $3. 00 
Voucher No. 1652—James Hoot Gibson, witness 
Voucher No. 1644 [1640]—C. W. Powers, witness 


On November 2, 1937, I made explanation in regard to the payment of these 
vouchers. Under date of June 29, 1938, the General Accounting Office dis- 
allowed all three of these items. A copy of the suspension, our reply, and this 
disallowance are herewith attached. As these are all identical cases we are 
making this one appeal to cover them all. 

When we paid these witnesses at the November term of the London court in 
1936, they were paid a per diem of $1.00 as per paragraph 563, instructions to 
U. S. marshals. These witnesses were all produced in court under a writ of 
habeas corpus and brought from State penitentiaries by a guard from that 
institution, and of course all expenses of their travel was paid by the Govern- 
ment. It was our understanding that when a prisoner was not a Federal 
prisoner he was entitled to a witness fee, therefore, we allowed the $1.00 per day. 

On June 19, 1987, we received a letter from Mr. H. J. McClure, general agent 
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of the Department of Justice, relative to one James Bryant, a prisoner confined 
in the State Prison Farm, La Grange, Kentucky, who had appealed to the 
Department of Justice claiming a witness fee at the May term of our London 
court, 1935, where he was produced as a witness under a writ of habeas corpus 
just as those other witnesses above referred to. We are attaching hereto this 
letter from Mr. McClure, a copy of our reply on June 30th, and his reply to that 
letter dated July 3, 1987; also copies of a letter from the clerk at London, 
our letter to James Bryant, and our letter to the Attorney General when we 
Submitted this voucher to the Department to be forwarded to the General 
Accounting Office for direct settlement as per his instructions. You will note 
from these letters that we were directed by the Department to prepare this 
voucher for the regular fee of $1.50 per day and were advised that the principle 
outlined by paragraph 566 of the current instructions was applicable in this case. 
In view of these facts we have since that time paid witnesses who were pro- 
duced in court under these circumstances $1.50 per day witness fee. As this 
office works under the Department of Justice we were confident that the instruc- 
tions given by the gencral agent were correct. 

I therefore make an appeal to you to allow these three items and shall thank 
you to have them dropped from my account. 

The act of April 26, 1926, 44 Stat. 323, as amended by act of June 
30, 1932, 47 Stat. 413, and other subsequent acts, authorizes payment 
of compensation to witnesses in the United States courts at a per diem 
rate of $1.50 for attendance and transportation from their places of 
residence to the places of trial and return on the basis of 5 cents per 
mile. However, such act specifically excepts from the provisions 
thereof all “detained witnesses.” Prisoners detained in a State or 
county prison or jail, and inmates of a penal institution of the State 
or county, who are produced as witnesses in the Federal courts—to 
testify on behalf of the Government—under the care and custody of 
guards from such institutions, are to be classed as “detained wit- 
nesses” within the meaning of said act, and accordingly are excepted 
from its provisions. 

The statutory provisions for payment by the Government to its wit- 
nesses in Federal courts is not intended to compensate them for testi- 
fying, but simply to pay their expenses while away from home. See 
70 Corpus Juris 67. Accordingly, where the prisoner’s expenses of 
transportation and subsistence are borne by the institutions in which 
they are confined, or by the United States Government, when they are 
sent under guard to testify in Federal courts, said prisoners have no 
expenses to pay while they are away from the institutions. There is 
no provision of law for payment of witness fees to a person imprisoned 
in a penitentiary, jail, or other State institution—serving sentence— 
the prisoner being already under judicial control and the State or 
county being charged with his care and support. See 6 Comp. Dec. 
588. 

In the instant matter the three questioned vouchers, Nos. 1640, 1652, 
and 1655, of your account for the December quarter 1936, cover pay- 
ment of witness fees by you to three witnesses, to wit, C. W. Powers, 
$3; James Hoot Gibson, $2; and Virgil James Colson, $3, respectively, 
who were witnesses for the Government before the United States Dis- 
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trict Court at London, Ky., during November 1936, and who at the 
time they testified in said Federal court were serving State peniten- 
tiary sentences. These witnesses appear to have been produced in 
court, under writ of habeas corpus, by guards from said State institu- 
tions, and all expenses incurred in connection with their travel to and 
from the court were paid by the Government. Under such circum- 
stances the payment of witness fees to said prisoner witnesses was 
unauthorized. 

It is noted that you contend the payment of $1 per day witness fees 
to the prisoner-witnesses was authorized by paragraph 563 of the 
Attorney General’s Instructions to United States Marshals (July 1, 
1934), which provides: 

When a witness is detained in prison for want of security for his appearance 
he is entitled in addition to his subsistence to a compensation of $1 per day (see 
sec. 848, R. 8. U. S.). 

Section 848, Revised Statutes, upon which said instruction 563 is 
based, provides: 

Where a witness is detained in prison for want of security for his appearance, 


he shall be entitled in addition to his subsistence, to a compensation of one 
dollar a day. 


Obviously, the payment of the per diem witness fee of $1 author- 
ized to be made to a detained witness by section 848, Revised Statutes, 


and by section 563 of the Attorney General’s Instructions to United 
States Marshals, is limited to witnesses “detained in prison for want 
of security” for his appearance in court. Therefore, same are not for 
application in this matter, as the three witnesses were serving sen- 
tences in a State prison at the time they were produced in court— 
under guard—to testify for the Government. 

There is noted your contention that you should be given credit for 
the questioned payments on the three involved vouchers of witness 
fees in the respective sums of $3, $2, and $3, totalling $8, because you 
were following a precedent established in a similar claim where the 
prisoner-witness, James Bryant, by settlement of this office No. 
0462432, dated September 18, 1937, was allowed witness fees of $1.50 
per day for 3 days’ attendance, May 13, 14, and 15, 1935, totalling 
$4.50, before the United States District Court, London, Ky., said 
witness at that time being a prisoner on the State Prison Farm, 
La Grange, Ky., who was produced in said court—under guard—to 
testify for the Government. A review of the record in said case shows 
that the settlement was erroneous, and that under the facts appearing 
the said $4.50 claim should have been disallowed. Furthermore, with 
reference to whether a General Accounting Office claims settlement 
may be regarded as a precedent, see 17 Comp. Gen. 445, holding, quot- 
ing from the last paragraph of the decision, page 449, as follows: 


Reference is made in your letter to a claims settlement made by this office in 
1934 as the primary reason for this submission. You are udvised that a claims 
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settlement of an individual claim is not to be regarded as necessarily controlling 
the disposition of any other claim or as a precedent stating a rule of law for 
the general guidance of the administrative officers of the Government. 


Section No. 566 of the Attorney General’s Instruction to United 
States Marshals (July 1, 1934) cited in your letter, relates only to 
aliens who have been ordered deported and are detained as witnesses 
for the Government. See 16 Comp. Dec. 726-727. As the claimant, 
James Bryant, is not shown to have been an alien who was detained 
as a Government witness, the cited section 566 of the instructions is 
not applicable to his said claim for witness fees. The said erroneous 
settlement accordingly—upon review—is revised so as to show dis- 
allowance of said claim, and collection of the $4.50 erroneously paid 
to the claimant thereunder will be proceeded with as in other similar 
cases. 

Under the facts and circumstances appearing there was no legal 
authority for payment by you of the $8 witness fees to the three pris- 
oner-witnesses, and disallowance of credit in your account for such 
payment was proper. 

It is requested, therefore, that the erroneous payments of witness 
fees to the three prisoner witnesses on the three vouchers, Nos. 1640, 
1652, and 1655, supra, amounting to $8, be refunded without delay. 


(A-99071) 


TRAVEL ALLOWANCE—PHILIPPINE ISLANDS TO PLACE OF ACCEPT- 
ANCE FOR ENLISTMENT IN THE UNITED STATES—NAVY ENLISTED 
NON-UNITED STATES CITIZEN FILIPINOS RETURNED TO PHILIPPINE 
ISLANDS ON TRANSFER TO FLEET NAVAL RESERVE 


The policy of the Navy Department to return native non-United States citizen 
Filipinos to the Philippine Islands—which’‘ policy is known by such en- 
listed men—does not increase the obligation of the United States under 
the travel allowance statute, and where a Filipino makes request for trans- 
fer to the Fleet Naval Reserve at the port in the United States at which 
last accepted for enlistment and at which place no right to travel allowance 
could have accrued had he been transferred and released from active duty 
there, and he is furnished transportation in kind to the Philippines, he is 
not entitled to travel allowance for the land travel back to the place of 
acceptance for enlistment in the United States. 

Decision by Acting Comptroller General Elliott, January 17, 1939: 

There is for consideration the claim of Faustino Viacruses, officer’s 
steward, third class, U. S. N. R., for travel allowance at 5 cents per 
mile for the land travel involved from Cavite, P. I., to Boston, Mass., 
incident to his transfer from the United States Navy to the Fleet 
Naval Reserve, April 29, 1938. 

It appears that the claimant first enlisted in the Navy January 
14, 1918, at Olongapo, P. I.; discharged November 18, 1922, at the 
Receiving Ship, Cavite, P. I.; again enlisted September 6, 1923, re- 


maining in continuous service until his transfer to the Fleet Naval 
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Reserve, his last enlistment having begun December 7, 1935. On 
October 20, 1937, while serving on the U. 8. S. Vincennes, Navy Yard, 
Boston, Mass., and the place of acceptance for last enlistment, the 
enlisted man made application to the Bureau of Navigation, Navy 
Department, for transfer, after 16 years’ service, to the Fleet Naval 
Reserve, having served 18 years and 9 months in the United States 
Navy, such transfer to be effective on or about January 1938. The 
applicant stated that his address after transfer would be 715 Harris 
Street, Olongapo, Zambales, P. I., and on November 4, 1937, the Chief 
of the Bureau of Navigation directed that the enlisted man be trans- 
ferred to the United States Receiving Ship, Cavite, P. I., via first 
available Government conveyance for transfer to the Fleet Naval 
Reserve and that the effective date of transfer to the Reserve be de- 
ferred, if necessary, to any time within 10 days after arrival. 

The claim thus appears to be predicated upon the fact that the 
enlisted man having been accepted for enlistment at Boston, Mass., 
and transferred to the Fleet Naval Reserve at Cavite, P. I., there is 
therefore a right to travel allowance within the literal purview of 
the act of September 22, 1922, 42 Stat. 1021. This act does not 
specifically authorize payment of travel allowance by reason of a 
transfer to the Fleet Naval Reserve. It is only because the transfer 
terminates the contract of enlistment and thus is equivalent to a dis- 
charge that brings a transfer and immediate release from active duty 
within the statute authorizing payment of travel allowance. A-8659 
dated April 6, 1925, 44 MS. Comp. Gen. 219. 

It is shown that on October 20, 1937, the date that application was 
made for transfer to the Fleet Naval Reserve, the enlisted man was 
stationed at the place of acceptance for enlistment in the United 
States Navy. Had he been transferred and released from active 
duty at the place of application, not even a color of right to travel 
allowance under the law would have accrued. 

Presumably the basis of the claim is a letter from the Chief of the 
Bureau of Navigation, Navy Depariment, addressed to the Com- 
manding Officer, Receiving Ship, San Francisco, Calif., dated June 
18, 1935, announcing a policy to return all Filipinos who are not 
United States citizens to the Philippine Islands for transfer to the 
Fleet Naval Reserve. While it is reported that no request was made 
by the claimant for transfer to the Philippine Islands, his application 
showing that his home after transfer would be the Philippine Islands 
raises a strong implication that the place of his birth was where he 
desired to be sent. It appears obvious that the aforesaid policy an- 
nounced by the Navy Department to return native Filipinos was not 
intended to and could not increase the obligation of the United States 
under the travel allowance statute. In the view that the travel allow- 
ance which accrues to enlisted men upon discharge is in the nature 
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of an indemnity against the contingency of a discharge at another 
place than that of enlistment, it seems clear that the purpose of the 
order which directed the transfer of the claimant from Boston, 
Mass., to the Philippine Islands, was a substantial effort to furnish 
in kind transportation to his home, thus saving to the enlisted man 
all expenses which would have been involved for his travel to the 
Philippine Islands had he been transferred to the Reserve and re- 
leased from active duty at Boston, Mass., in pursuance of his request 
of October 20, 1937. The direction to send the enlisted man back to 
his home in the Philippine Islands was a grant of transportation in 
kind by way of favor for his own convenience, no part of which 
would have accrued to him had he been released at Boston, Mass. 

That is, the general policy of returning Filipinos not citizens of 
the United States to the Philippine Islands for transfer to the Fleet 
Naval Reserve—known to such enlisted men—is in effect a separa- 
tion from the active list at the place selected by the man for his 
convenience, and does not entitle to travel allowance back to the 
place of acceptance for enlistment, the place from which he was 
transported to his home. There is no merit in the claim and it will 
accordingly be disallowed. 


(B-362) 


COMPENSATION — DOUBLE — SUBSTITUTE RURAL MAIL CARRIER 
HOLDING ANOTHER FEDERAL POSITION—STATUTORY PROHIBITION 
APPLICABILITY 


A substitute rural carrier who holds another position under a department other 
than the Post Office Department is subject to the general rule that when 
an employee is employed over the same period in two positions, the com- 
bined salaries of which exceed the rate of $2,000 per annum, payment of 
more than one of the salaries is prohibited by the act of May 10, 1916, as 
amended by the act of August 29, 1916, 39 Stat. 582, notwithstanding work 
is performed in the substitute capacity but a few days a year, unless the 
terms of the appointment as substitute carrier so limit the number of hours 
of service per day or days of service per year as to fix the annual rate of 
compensation at an amount which together with the rate of the other 
position would not exceed $2,000 per annum. 


Acting Comptroller General Elliott to the Postmaster General, January 17, 1939: 
Your letter of December 30, 1938, is as follows: 


Reference is made to the decision of November 19, 1931 (11 Comp. Gen. 200), 
in which it was held that a person may not be permitted to occupy and receive 
pay for service in two positions if the combined rate of pay is in excess of 
$2,000 per annum even though one of the positions is only part time. 

Inasmuch as substitute carriers in the Rural Delivery Service do not have a 
civil service status and ordinarily are employed only fifteen or twenty days a 
year, a decision is requested whether the dual employment provision applies 
in the case of a substitute rural carrier who holds another position under a 
department other than the Post Office Department if the total amount of salary 
received in the two positions does not exceed $2,000 during the same fiscal 
year. 
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A case in point is a substitute rural carrier at Jackson, Georgia, who also 
is employed by the Civil Aeronautics Authority as caretaker of Airport Site 
57 MA at a salary of $240 per annum. The salary for service over the rural 
route, exclusive of the equipment maintenance allowance, is $2,360 per annum. 

Another case in point is that of a substitute rural carrier at Florence, South 
Carolina, who also holds a temporary position as assistant rural rehabilitation 
supervisor, Farm Security Administration, at a salary of $1,260 per annum, 
The salary for service over the rural route, exclusive of the equipment mainte- 
nance allowance is $2,500 per annum. 

In both cases the salary stated is the amount received by the regular carrier. 
A substitute serves only when the regular carrier is absent on annual or sick 
leave and they rarely get more than fifteen or twenty days’ work in a year. 
Substitutes are paid at the same rate, however, as the regular carrier for the 
time served by them. 

It will be appreciated if you will give us a ruling on this question as promptly 
as possible. 


Except in cases coming within the provisions of section 1 of the 
act of March 1, 1929, 45 Stat. 1441 (see decision of March 13, 1929, 
8 comp. Gen. 487), which section is applicable only where the two 
positions are in the postal service, the general rule is that when an 
employee is employed over the same period in two positions the 
combined salaries of which exceed the rate of $2,000 per annum, 
payment of more than one of the salaries is prohibited by the act of 
May 10, 1916, 39 Stat. 120, as amended by the act of August 29, 1916, 
39 Stat. 582. 

However, in decision of September 14, 1937, 17 Comp. Gen. 250, 252, 
it was said: 

* * * this office has held that when a definite limitation on employment 
is made in the appointment or contract of employment to a specific number of 
hours per day, or days per week, month, or year, and the appointment or 
contract of employment provides for payment of compensation only “when 
actually employed,” the dual compensation statute of 1916 (section 6 of the act 
of May 10, 1916, as amended by the act of August 29, 1916, 39 Stat. 582) is not 
applicable if the total amount of compensation possible to be paid for the year 
does not exceed $2,000. 24 Comp. Dec. 350, 351; 11 Comp. Gen. 200; 12 id. 583; 
15 id. 751; decision of June 5, 1937, A-86713 and decision of April 22, 1937, 
A-85168. * * * 

With reference to the two cases presented by you it may be said 
that unless the terms of the appointments as substitute rural carriers 
so limited the number of hours of service per day or days of service 
per year as to fix the annual rate of compensation at an amount 
which, together with the rate of compensation for the position not 
under the postal service, would not exceed $2,000, payment of salary 
or compensation under both positions is not authorized. 

161412—39 ——-41 
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(B-283) 


CONTRACTS—WAGE STIPULATIONS—DISTRICT OF COLUMBIA PUBLIC 
BUILDINGS AND WORKS CONSTRUCTION, ETC.—APPLICABILITY OF 
COMPENSATION “KICK-BACK” LAW 


In the absence of a judicial determination that section 1 of the so-called 
compensation “Kick-back” Act of June 13, 1934, 48 Stat. 948, does not 
apply to the construction, etc., of buildings and works under District of 
Columbia appropriated funds as distinguished from such work “financed 
in whole or in part by loans or grants from the United States,” and in 
view of the terminology of the act and its avowed purpose, etc., contracts 
for the construction of buildings and works under District of Columbia 
appropriated funds should include the reasonable regulations issued, pur- 
suant to the authority contained in section 2 of the said act, by the 
Secretary of the Treasury and the Secretary of the Interior for inclusion 
in such contracts in accomplishment of the purposes of section 1 of the 
act. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, January 19, 1939: 


Your letter of December 22, 1938, is as follows: 


The Bacon-Davis Act of August 80, 1935 (49 Stat. 1011), plainly requires 
that every contract in excess of $2,000 “to which the United States or the Dis- 
trict of Columbia is a party,” for the construction, alteration, or repair of 
public buildings or public works, shall contain, among other stipulations, a 
stipulation that the contractor, or his subcontractors, shall pay all mechanics and 
laborers employed directly upon the site of the work, at wage rates at not 
less than those stated in the advertised specifications, based upon prevailing 
wages in the particular locality, as determined by the Secretary of Labor. 
With like force and effect, the earlier act of March 3, 1931 (46 Stat. 1494), 
is applicable to the District of Columbia to contracts in excess of $5,000. 
However, there is some doubt as to whether the so-called “Kick-back” Act 
of June 13, 1984 (48 Stat. 948), is applicable to the District of Columbia, al- 
though it is indicated that this act is to effectuate the purpose of certain stat- 
utes concerning rates of pay for labor, by making it unlawful to prevent anyone 
from receiving Compensation contracted for thereunder, and for other purposes, 
and that to aid in the enforcement of the act, the Secretary of the Treasury 
and the Secretary of the Interior, jointly, were required to make reasonable 
regulations to enforce its provisions. However, the act does not require its 
provisions to be included in Government contracts although the regulations 
require that such provisions be included in public contracts of a nature pro- 
vided in the act. In the first part of the “Kick-back” Act you will find 
that it was made to cover work financed in whole or in part by loans or grants 
from the United States, and that the District of Columbia is not specifically 
mentioned anywhere in the act. Little doubt is expressed, therefore, as to 
whether this act would be applicable to District of Columbia contracts involving 
the expenditure, in whole or in part, of funds received from the United States 
through the Public Works Administration, the Social Security Board, or other 
sources, but there is some doubt as to whether contracts financed solely 
from District of Columbia appropriated funds would be subject to its provisions. 
There is enclosed a copy of regulations issued by the Secretaries of Treasury 
and Interior under date of January 8, 1935. 

The Commissioners of the District of Columbia would appreciate early advice 
from you as to whether the act of June 13, 1934, is applicable to District of 
Columbia contracts involving the expenditure of Federal and/or purely local 
and trust funds. 


The so-called “Kick-back” Act of June 13, 1934; 48 Stat. 948, in- 
cluding the preamble stating the purpose of the legislation, is as 
follows: 


To effectuate the purpose of certain statutes concerning rates of pay for labor, 
by making it unlawful to prevent anyone from receiving the compensation con- 
tracted for thereunder, and for other purposes. 
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Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, that whoever shall induce any person 
employed in the construction, prosecution, or completion of any public building, 
publie work, or building or work financed in whole or in part by loans or grants 
from the United States, or in the repair thereof to give up any part of the 
compensation to which he is entitled under his contract of employment, by force, 
intimidation, threat, or procuring dismissal from such employment, or by any 
other manner whatsoever, shall be fined not more than $5,000, or imprisoned 
not more than five years, or both. 

Sec. 2. To aid in the enforcement of the above section, the Secretary of the 
Treasury and the Secretary of the Interior jointly shall make reasonable regu- 
lations for contractors or subcontractors on any such building or work, includ- 
ing a provision that each contractor and subcontractor shall furnish weekly a 
sworn affidavit with respect to the wages paid each employee during the pre- 
ceding week. 


The regulations of January 8, 1935, a copy of which was inclosed 
with your letter, are in pertinent part as follows: 

Pursuant to the provisions of Public Act No. 324, 73rd Congress, approved 
June 13, 1934 (48 Stat. 048), concerning rates of pay for labor, the Secretary 


of the Treasury and the Secretary of the Interior hereby jointly promulgate the 
following regulations: 


4 Section 2. Each contractor and subcontractor engaged in the construction, 
; prosecution, or completion of any building or work of the United States or the 
District of Columbia or of any building or work financed in whole or in part by 
loans or grants from the United States, or in the repair thereof, shall furnish 
. each week an affidavit with respect to the wages paid each employee during the 
: preceding week. Said affidavit shall be in the following form: 
: * * * * * * “ 
F Section 5. These regulations shall be made a part of each contract executed 
Fe after the effective date hereof by the District of Columbia for any of the pur- 
t poses enumerated in Section 2 hereof. 
y While the act in question is a criminal statute and does not ex- 
e pressly name the District of Columbia, it does specify “any public 
; building, public work,” which terminology might be viewed judicially 
e as sufficient to include buildings and works of the District of Colum- 
z bia, particularly as the preamble states the purpose of the legislation 
- to be “To effectuate the purpose of certain statutes concerning rates 
: of pay for labor,” and as the prior statute of March 3, 1931, 46 Stat. 
y 1494, in that regard, expressly included contracts of the District of 
E Columbia. Moreover, it might be viewed that the annual Federal 
s contribution to District of Columbia funds generally would bring 
7 District of Columbia construction work within that part of the act 
Bs specifying “building or work financed in whole or in part by * * * 
y grants from the United States.” It does not appear that the courts 
e have decided either of these questions, and such questions in relation 
: to criminal prosecutions are not, of course, for determination by this 
office. See 17 Comp. Gen. 283; 18 id. 337. 
. Section two of the act provides that “To aid in the enforcement of 
s the above section,” the Secretary of the Treasury and the Secretary 
of the Interior jointly shall make reasonable regulations for con- 
: tractors or subcontractors “on any such building or work,” including 


a requirement of weekly affidavits as to wages paid. Such regula- 
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tions, if within the authority of the act, have the force and effect of 
law. The act provides a penalty for violation of the “kick-back” 
provisions, but provides no penalty for violation of the regulations 
made to aid in the enforcement of the “kick-back” provisions. The 
act does not direct or expressly authorize the inclusion of the regula- 
tions in contracts for work subject to the statute, but as there appears 
no other method for enforcing the regulations as to furnishing affi- 
davits, etc., the requirement that such regulations be made a part of 
each contract for work subject to the act would appear to be a “rea- 
sonable” regulation, within the purview of section 2, to aid in the 
enforcement of the provisions of section 1. 

The general rule is that contract stipulations tending to restrict 
competition and to increase the cost of performance are unauthorized 
unless reasonably requisite to the accomplishment of the legislative 
purposes of the contract appropriation involved or unless such stipu- 
lations are authorized by law, and where the Congress has legislated 
on the subject it is not open to administrative discretion to omit con- 
tract stipulations required by law or to stipulate contract conditions 
at variance with those required by law—“all on the fundamental basis 
that it is for the Congress to say how and on what conditions public 
money shall be spent.” 18 Comp. Gen. 285, and cases cited therein. 
Contract stipulations required by valid statutory regulations are 
within the rule the same as though expressly required by statute. 

In the present matter, in the absence of a judicial determination 
that section 1 of the act does not apply to the construction, etc., of 
buildings and works under appropriations for the District of Co- 
lumbia, the conclusion does not appear warranted that the said regu- 
lations jointly promulgated January 8, 1935, by the Secretary of the 
Treasury and the Secretary of the Interior, as applicable to District 
of Columbia projects, were beyond the authority expressly conferred 
on them by section 2 of the act. 

Accordingly, you are advised that unless and until the courts shall 
decide that contractors or subcontractors on buildings and works of 
the District of Columbia are not subject to the provisions of section 1 
of the act, contracts for the construction, etc., of such buildings and 
works should include the stipulations directed by the said regulations. 





DECISIONS OF THE COMPTROLLER GENERAL 619 


(A-99841) 


TRANSPORTATION—HOUSEHOLD EFFECTS—UNPACKING AND 
UNCRATING AT GOVERNMENT EXPENSE 


There is no authority of law for the unpacking and uncrating at Government 
expense of the household effects of an Army officer on change of station. 


Acting Comptroller General Elliott to Lt. Col. E, F. Ely, United States Army, 
January 20, 1939: 


There has been received by reference of the Chief of Finance your 
request of November 29, 1938, for review of the action heretofore 
taken by this office in disallowing credit for $20 paid to Harvey’s 
Local Express, Pittsburgh, Pa., on voucher 70, your June 1937 ac- 
counts, for services rendered in uncrating and setting up of the house- 
hold effects and professional books of Maj. Harold D. Smith, Air 
Corps, incident to the permanent change of station of the officer from 
Hamilton Field, Calif., to the Pittsburgh Airport, Pittsburgh, Pa., 
in accordance with paragraph 15, Special Orders No. 257, War De- 
partment, dated October 29, 1936. 

The request for review is supported by statements from Maj. 
Lammons dated September 3, 1938, as follows: 


1. Paragraph 20, AR 30-960, reads in part, “The hauling of authorized bag- 
gage incidental to its transportation is authorized at public expense, and such 
hauling as may be necessary will be furnished by the , Quartermaster Corps. 
This includes handling into or out of residence. * * 

Packing and crating is authorized as an essential +. all shipments except 
those made by van—and is specifically covered as to cost, etc., by regulations. 
It is believed that uncrating, when moving into a residence or apartment, is 
equally essential, and that it is the intent of the regulations to include such 
costs in the amounts authorized for the shipment of the household effects of an 
officer upon a permanent change of station. It is impracticable in most cases 
to deliver a load of crated furniture “into” an apartment or set of quarters. 


and from Lt. Col. Carl A. Hardigg, dated October 14, 1938, stating: 


Paragraph 20, AR 30-960, authorizes the hauling of furniture incident to 
its transportation and states that this includes handling into or out of residence. 
It is impracticable or impossible in most cases to deliver a load of crated furni- 
ture “into” an apartment or set of quarters. The furniture must therefore 
be uncrated in order to finish the hauling job and thereby comply with the 
regulation. It is the opinion of this office that the entire transaction might be 
covered by the term “hauling.” It is believed that this officer on his perma- 
nent change of station was entitled to have his furniture placed in his new 
residence ; that the uncrating was necessary in order to perform this service; 
and that it was incidental and part of the hauling job. It is therefore recom- 
mended that the suspension referred to in basic letter be removed. 


In response to a letter from you of June 9, 1938, as to what part of 
the charge of $45 for hauling and uncrating covered the cost of un- 
erating of Major Smith’s household goods and professional books, the 
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acting supply officer of the Ninety-ninth Division, Pittsburgh, Pa., 
June 16, 1938, replied as follows: 


1. Reference letter your headquarters, dated June 9, 1938, file and subject as 
above, the following information is furnished : 


Hauling and unloading the household goods and professional books of Major 
Harold D. Smith, Air Corps, on permanent change of station per par. 15, 
8S. O. 257, War Dept., Oct. 29, 1936, from Pennsylvania Railroad station 
to 260 Newburn Drive, Mt. Lebanon, Pa.—for the job_.___----__---__-__ 


Uncrating and setting up of the above household goods and professional 
books—for the job 


Army Regulations 30-960, paragraph 20, provides in pertinent part: 


* *# 



















* The hauling of authorized baggage incidental to its transportation is 
authorized at public expense, and such hauling as may be necessary will be 
furnished by the Quartermaster Corps. This includes handling into or out of 
residence and the employment of special rigging and equipment, if absolutely 
necessary, in connection with heavy or delicate articles. 


Payment was effected from the appropriation “Organized Reserves, 
1937,” made available by the act of May 15, 1936, 49 Stat. 1300, for the 
“packing and transportation of baggage” of officers of the Regular 
Army on duty in connection with the Organized Reserves. 

There was no authority for packing and crating the baggage of an 
officer of the Army on change of station prior to the fiscal year 1909, 
a provision for packing and crating having been first included in the 
appropriation act for that fiscal year under the appropriation “Trans- 
portation of the Army and its Supplies.” See, for application or non- 
application of this provision to other services by assimilation, 15 
Comp. Dec. 122 (Marine Corps) ; id. 314 (Revenue Cutter Service) ; 
id, 501 (Navy); éd. 731 (Public Health Service). It was plainly 
pointed out in those decisions that this authority was in the nature of 
an allowance in connection with movement of an officer’s baggage, and 
there was no suggestion, implied or otherwise, that it was broad 
enough to include the cost of unpacking and uncrating. The regula- 
tions cited have their source in the law, and the regulations can au- 
thorize nothing that is not authorized by the law on which they are 
based. Unpacking and uncrating of the baggage of an officer is not 
authorized under the statute and may not be allowed. 27 Comp. Dee. 
261; 9 Comp. Gen. 434. The disallowance is affirmed. 
















(B-380) 


CONTRACTS — DISCRETIONARY EXPENDITURES— STATUTORY CON- 
STRUCTION AND LACK OF ADVERTISING—CONTRACTS FOR WORK 
AND CONTRACTS OF PURCHASE AND SALE DISTINGUISHED 


The legislative provisions “That notwithstanding the requirements of existing 
laws or regulations and under such terms and conditions as the Commis- 
sion may in its discretion deem necessary and proper, the Commission may 
contract for work in Europe, * * *: Provided further, That the Com- 

mission may purchase materials and supplies without regard to section 3700 
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of the Revised Statutes * * * when the aggregate amount involved does 
not exceed $500:”, relate to distinct types of transactions, and the latter 
provision is not confined in its application to the United States because of 
the provisions of the former, nor do the provisions of the former justify the 
purchase of materials and supplies in Europe without compliance with the 
advertising requirements of section 3709 where the amount of the purchase 
is in excess of the stipulated amount. 

Contracts for furniture, and the furnishing of stone for an American military 
cemetery in Europe, involving only payment of the contract price upon 
delivery and acceptance of the completed product with no direct concern on 
the part of the United States as to the labor necessary for the performance 
of the contract or the time and manner of its performance, are contracts of 
purchase and sale and not contracts for work within the meaning of that 
term as used in a legislative provision authorizing the contracting for work 
in the discretion of the administrative officers and without regard to the 
requirements of existing laws or regulations, and the contracting for such 
supplies without advertising, where not otherwise excepted, is unauthorized. 


Acting Comptroller General Elliott to Mark M. Boatner, Special Disbursing 
Agent, American Battle Monuments Commission, January 21, 1939: 


Reference is made to your replies of August 26, 1938, to notices of 
exceptions taken in the audit of your accounts for September 1935, 
with respect to payments made on voucher No. 227, to Stuart and 
Turner, London, England, for furniture supplied to the American 
Battle Monuments Commission under contract No. ABM~—p-282, dated 
May 15, 1935; and on voucher No. 226, to Anciens Etablissements, 
Civet, Pommier & Cie., Paris, France, for stone furnished for the 
Commission. 

Both of the above-cited contracts were executed without advertis- 
ing for proposals prior to making award of the contracts. Payments 
under both contracts were made from the appropriation “OX906— 
American Battle Monuments Commission,” and exceptions thereto 
were taken in the audit for the reason that the act of June 16, 1933, 
48 Stat. 285, governing the conditions for expenditures from that 
appropriation, does not authorize payment for purchases made in 
disregard of the advertising requirements of section 3709, Revised 
Statutes, where the amount involved exceeds $500. The pertinent 
provisions of the cited act are as follows: 

* * * Provided, That notwithstanding the requirements of existing laws or 
regulations and under such terms and conditions as the Commission may in its 
discretion deem necessary and proper, the Commission may contract for work in 
Europe, and engage, by contract or otherwise, the services of architects, firms of 
architects, and other technical and professional personnel: Provided further, 
That the Commission may purchase materials and supplies without regard to 
section 3709 of the Revised Statutes (U. S. C., title 41, sec. 5) when the aggre- 
gate amount involved does not exceed $500. * * * 

In urging that credit be allowed for the payments here in question, 
you suggest that such expenditures are authorized by the first proviso 
quoted above, on the theory that the Commission is authorized to con- 
tract in Europe without regard to the requirements of section 3709, 
Revised Statutes, relative to advertising for proposals. It is further 
suggested in your replies to the exceptions that the second proviso 
quoted above should be regarded as relating only to purchases of sup- 
plies and materials in the United States, rather than as a limitation 
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upon the amounts of contracts which may be made by the Commis- 
sion in Europe, and you have sought to establish these points by refer- 
ence to the legislative and administrative history of the two provisions. 

The language of each provision is clear and unambiguous, and 
there appears to be no necessity for an interpretation which would 
give to either provision any meaning other than that which may be 
gathered from the act itself. Each proviso relates to an entirely 
distinct type of transaction and there appears to be no conflict be- 
tween the two of them. The first proviso, which was originally en- 
acted in the act of April 22, 1926, 44 Stat. 307, relates (so far as is 
here material) to contracts for work in Europe; the second proviso, 
which appeared originally in the act of February 20, 1929, 45 Stat. 
1232, relates to the purchase of materials and supplies, without limi- 
tation as to the place of purchase. Both provisions were reenacted in 
the act of June 16, 1933, supra, without modification. 

Under the above-cited contract with Stuart and Turner, the con- 
tractor agreed to supply all furniture necessary for the reception 
room and hall at the American military cemetery, Bony, France. The 
furniture was required to be in accordance with sketches, photographs, 
and samples submitted with the firm’s proposal of May 8, 1935, and 
was to be delivered to the Commission at Paris, France. The contract 
provides for payment in the lump sum of $1,159.50 upon receipt and 
approval of the furniture by a member of the Commission. 

The contract for the furniture, No. ABM-p-282, may not be re- 
garded as coming within the terms of the first proviso, authorizing the 
Commission to contract for work in Europe “notwithstanding the 
requirements of existing laws or regulations and under such terms and 
conditions as the Commission may in its discretion deem necessary 
and proper,” because the contract is not one for “work.” While the 
supplying of the furniture necessarily involved some work, in the 
sense of labor, the contract did not obligate the United States to pay 
directly for such work or labor; but purported to obligate the Gov- 
ernment for the purchase price stated in the contract only if and 
when the furniture in its completed form was delivered to and ac- 
cepted by a representative of the Commission. The Government ac- 
quired no interest in the furniture until it was completed and deliv- 
ered to the Commission at Paris, and until such completion and 
delivery the only liability incurred by the Government was a con- 
tingent one, depending upon the ultimate tender by the contractor of 
furniture in accordance with the contract terms. 

The Commission had no direct concern with the labor necessary 
for the manufacture of the furniture, and no control over the time 
or manner of its performance. The contracting firm was not ob- 
ligated to perform “work” for the Government, but only to supply 
furniture. It could have procured such furniture in the open mar- 


DECISIONS OF THE COMPTROLLER GENERAL 623 


ket, without regard to the time or place of its manufacture, or it 
could have manufactured such furniture in its own shop, or it could 
have secured the performance of the necessary labor involved by 
subcontract with other persons or firms, in Europe or elsewhere— 
the only thing required of the contractor was that it tender to a 
representative of the Commission at Paris a supply of furniture 
conforming to the sketches, photographs, and samples submitted 
with its proposal. 

The foregoing clearly demonstrates that the transaction was not 
a contract for work, but a contract for purchase and sale. As 
such, it is not, by the terms of the first proviso quoted above, exempted 
from the operation of the advertising requirement of section 3709, 
Revised Statutes. Nor does the second proviso quoted above exempt 
the transaction from the operation of said statute, because the amount 
here involved exceeds $500. Inasmuch as neither provision of the 
act in question appears to justify the failure to advertise for pro- 
posals for supplying the furniture, the contract must be regarded 
as contravening the cited section of the Revised Statutes, and con- 
sequently credit may not be allowed for the payment of $1,159.50 
made thereunder to Stuart and Turner on voucher No. 227, supra. 

Attention is invited to the fact that a similar contract, No. 
ABM-p-275, executed December 3, 1934, with M. Hirsch & Sons, 
Paris, France, for supplying furniture for the Commission, was 
considered in letter of this office, A-60312, addressed to the chair- 
man of the Commission under date of March 11, 1935. It was there 
pointed out that the act of June 16, 1933, does not authorize the 
Commission to disregard the requirements of section 3709, Revised 
Statutes, in transactions of this type. In office letter of April 6, 
1935, A-60312, the attention of the Commission was specifically in- 
vited to the fact that the material portion of the act of June 16, 
1933 (insofar as contracts of this type are concerned), is the second 
proviso quoted above, which permits purchase of materials and 
supplies without regard to section 3709, Revised Statutes, only when 
the amount involved does not exceed $500. It is noted that the 
proposal of Stuart and Turner, dated May 8, 1935, was accepted on 
May 15, 1935, and that the contract resulting therefrom (No. ABM- 
p-282, supra) was approved by the chairman of the Commission on 
July 16, 1985. -Fhus each major step in the transaction was taken 
after the Commission had had ample opportunity to take cognizance 
of the matters set forth in the former Comptroller General’s letters 
of March 11 and April 6, 1935. 

The payment of $1,340.41 on vouther No. 226, supra, is subject to 
the same considerations affecting the payment for furniture under 
the above-described contract with Stuart and Turner. By the terms 
of the contract of June 10, 1985, No. ABM-p-283, with Anciens 
Etablissements, Civet, Pommier & Cie., the contractor agreed to 
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furnish certain stone for the American military cemetery at Thiau- 
court, France. The contract provided for payment of a lump sum 
price of 20,200 francs, which was to be paid only after total delivery 
of the stone “in car on site,” and after acceptance by a qualified 
representative of the Commission. Nothing appears in the record 
to justify any conclusion other than that this contract was one of 
purchase and sale, rather than a contract for “work” in Europe. 
Inasmuch as the amount involved exceeds $500, credit must be denied 
for the payment of $1,340.41 made under this contract on voucher 
No. 226, for the reasons hereinbefore set forth with reference to 
voucher No. 227. 


(A-99188) 


RETIRED CIVILIAN PERSONNEL—EXPERT WITNESS SUIT 
FAMILIARIZATION REEMPLOYMENT 


A civilian employee retired for age may be employed, under authority of the 
Department of Justice appropriation for “Marshals and Other Expenses 
for the United States Courts,” for a limited period prior to testifying as 
an expert witness for the purpose of familiarizing himself with the facts 
of the particular case, but such employment must be as incident to the 
testifying as an expert witness, and not as an officer and employee of the 
Government. 18 Comp. Gen. 573, amplified. 


Acting Comptroller General Elliott to the Attorney General, January 25, 1939: 
Your letter of January 9, 1939, is as follows: 


The receipt is acknowledged of your decision dated December 29, 1938, A-99188, 
with regard to payment of compensation in the capacity of expert witnesses to 
former Government employees who have been retired on account of age. 

It is possible that the Department’s position is not fully understood. It was 
not our intention to intimate that such individuals were to be reemployed on 
& permanent roll to assist in the preparation of cases for trial, in a class of 
cases in which the individual might be a specialist. On the contrary, the sub- 
mission related to the obtaining of the services of such specially qualified indi- 
viduals for use in specified cases only and ordinarily involves, in addition to 
the time occupied while testifying in court, the utilization of his services for 
a very limited period, usually two or three days in advance, in order that he 
may familiarize himself with the particular facts which are the subject of the 
litigation, thereby enhancing his value as an expert witness on the matter in- 
volved in the suit. 

As your decision is understood, the expert’s services may be obtained only 
for the purpose of testifying and no allowance can be made for the time he 
would ordinarily devote to familiarizing himself with the details of the partic- 
ular action. 

In the light of the foregoing, your further consideration of the matter is 
requested. 


The prohibition stated in the decision of December 29, 1938, against 
employment by the Department of Justice of retired employees of 
the Government was directed to cases where the employment involved 
assistance in the preparation of cases for trial, and not to a case such 
as that covered by your present submission—the decision in question 
having concluded as follows: - 


Accordingly, I have to advise that while retired employees may be called as 
expert witnesses to testify for the Government before United States courts and 
receive the lawful fees or compensation which may be provided therefor, em- 
ployees who have been retired for age may not be reemployed in the Department 
of Justice, by contract or otherwise, to assist in the preparation of suits for trial. 
To this extent the question presented is answered in the negative. 
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The appropriation item entitled “Miscellaneous Expenses (Other 
than Salaries),” appearing in the annual appropriation act for the 
Department of Justice under the heading “Marshals and Other Ex- 
penses for the United States Courts” provides in doit as follows (act 
of April 27, 1938, 52 Stat. 268) : 


For such miscellaneous expenses aS may be authorized or approved by the 
Attorney General, for the United States Courts and their officers, including 
experts * * * at such rates of compensation as may be authorized or ap- 
proved by the Attorney General * * *, 


If the services of an expert witness for a limited period of two or 
three days prior to the trial of the case is necessary to familiarize the 
witness with the facts of the particular case—no services being ren- 
dered in preparing the case for trial—his employment is authorized 
under the quoted appropriation item, not as an officer or employee of 
the Government, but as incident to his testifying as an expert witness, 
whether or not he may have been retired for age from the Government 
service. See 4 Comp. Gen. 1017; also, 7 7d, 232. 

The question presented is answered accordingly. 


(A-99947) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SHIPMENTS BY MOTOR- 
VAN—CONSTRUCTIVE COST FREIGHT RATE AND PACKING COST 
COMPUTATIONS 


The freight rate for use in determining the amount to be allowed as the cost of 
shipping the authorized change of station household effects weight allow- 
ance in connection with the computation of the excess cost of transporting, 
by motorvan, the household effects of a Veterans’ Administration officer in 
excess of the weight authorized, is the rate which would have been ap- 
plicable had the shipment been made as freight by rail on Government 
transportation request and not the higher rate applicable to shipments by 
the general public. 

Where the applicable Veterans’ Administration regulations authorize reim- 
bursement for the actual and necessary expenses of crating, packing, and 
drayage of household effects upon change of station when properly sup- 
ported by receipts, provided, however, that charges in excess of a specified 
amount per 100 pounds will not be allowed unless the voucher is accom- 
panied by a complete statement of the circumstances establishing the neces- 
sity for such excess, no amount in excess of the specified amount may be 
allowed in computing the constructive cost of such crating, packing, etc., 
where the shipments are made unpacked and uncrated by motorvan instead 
of as freight by rail notwithstanding the estimates for such services, 
obtained by the claimant from outside sources, are in excess of that amount. 


Acting Comptroller General Elliott to George L. Zoll, Supply Officer, Veterans’ 
Administration, January 26, 1939: 

There is for consideration your claim for refund of $62.50 of the 
amount $143.39 collected froin you covering excess cost of transport- 
ing your household goods from Cleveland, Ohio, to Salt Lake City, 
on Government bill of lading No. V. A.—115302, dated January 13, 
1937, issued to the United Van Lines, Inc. 

It appears there was shipped for you by motortruck one load of 
unpacked househoid furniture weighing net 5,360 pounds. The cost 
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to the Government in excess of the change of station allowance 
authorized by law was computed as follows: 
Cost of shipping 5,360 pounds of household goods from Cleveland, Ohio, 
to Salt Lake City, Utah, via United Van Lines, Inc., on Government 
bill of lading 
Allowed: 
Freight on 5,000 pounds of household goods at $3.35 per 


Commuted allowance for packing, crating, and drayage of 
5,000 pounds of household goods at $1.75 per cwt 


Excess cost to Government 


You claim the computation should be made as follows: 


Allowance 


5,000 pounds packing, crating, and drayage 
5,000 pounds rail freight at $3.35 per cwt 


Gross allowance 
Paid Van Company 


Excess due the Government 


1 Lowest bid received. 


You further question the freight rate of $3.35 used in the allow- 

ance statements and urge that the rate to be used for determining 
the cost of moving freight should be the rate applied to the general 
public, which should be $4.4514 per ewt. 
' The freight rate on household goods from Cleveland to Salt Lake 
has been verified, and had 5,000 pounds of such effects been shipped 
for you by rail on Government transportation request the Govern- 
ment would have paid the carrier $167.50 for such service, being at 
the rate of $3.35 per hundred pounds. 

The act of March 19, 1936, 49 Stat. 1181, provides “for expenses 
incurred in packing, crating, drayage, and transportation of house- 
hold effects and other property, not exceeding in any one case 5,000 
pounds, of employees when transferred from one official station to 
another for permanent duty and when specifically authorized by the 
Administrator.” 

Paragraph 9391, Regulations and Procedure, for employees of the 
Veterans’ Administration authorizes the transportation of not ex- 
ceeding 5,000 pounds of household goods for married persons on 
permanent change of station, paragraph 9393 of such regulations 
provides for shipment of such effects by motortruck, not to exceed 
the cost of shipment by freight, taking into consideration charges 
for packing, crating, and drayage; and paragraph 9394 limits charges 
for packing, crating, and drayage charges as follows: 
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* * * Reimbursement for the actual and necessary expenses of crating, 


packing, and drayage will be allowed when properly supported by receipts, a 
certified true copy of the travel order and a copy of the Government bill of 
lading, when shipment is made by freight, provided, however, that charges in 
excess of $1.75 per 100 pounds for such packing, crating, and drayage will not 
be allowed unless the voucher is accompanied by a complete statement of the 
circumstances establishing the necessity for such excess. 

You have submitted some estimates for packing, crating, and dray- 
age of your entire lot of household goods by freight and state the 
lowest lump sum bid was $150, and you claim an allowance for such 
amount. As your shipment was in excess of your allowance and was 
made by motortruck, unpacked, clearly you are not entitled to reim- 
bursement of actual and necessary expenses of packing, crating, and 
drayage of your effects, and only such reimbursement in excess of 
$1.75 per 100 pounds is authorized when supported by receipts, and 
accompanied by evidence sufficiently establishing the necessity for 
actually incurring an excess expense. The regulations fix the maxi- 
mum allowance at $1.75 per 100 pounds, except in cases of actual 
reimbursement under unusual circumstances, and, clearly the regula- 
tions are no authority for commuting such allowance at any greater 
rate in computing the allowance for shipment by motortruck. The 
decision of the Director of Finance, Veterans’ Administration, a copy 
of which is attached to voucher No. 1888078, that “since goods were 
moved by van in this instance and no expense was actually incurred 
for packing, crating, and drayage, allowance may not be considered 
in excess of $1.75 per 100 pounds” is concurred in by this office. Ac- 
cordingly, your claim for refundment is disallowed. 


(B-756) 


FEDERAL PRISON-MADE GOODS—PURCHASES OF SIMILAR ITEMS COM- 
MERCIALLY—SECOND-HAND WIPING RAGS AS DISTINGUISHED 
FROM NEW WIPING CLOTHS 













Purchases of second-hand wiping rags, as distinguished from new wiping cloths, 

may be made commercially without clearance from the Federal Prison In- 
dustries, Inc., in view of the provision in the Schedule of Products of these 
industries that “no clearance is required for the purchase of second-hand 
or sterilized wiping rags * * *.” 18 Comp. Gen. 80, amplified. 


Acting Comptroller General Elliott to Maj. F. Richards, United States Army, 
January 26, 1939: 


By second indorsement of January 12, 1939, the Chief of Finance 
forwarded your letter of January 6, 1939, as follows: 


1. Voucher in favor of Sam Frumin in the amount of $51.45 for the purchase 
of second-hand wiping rags is inclosed. Letter from the Regional Forester, 
Atlanta, Georgia, December 28/38 with copies of letters from the Federal 
Prison Industries, Incorporated, September 28/38, and the Department of Agri- 
culture, October 5/38, in connection with decision Comptroller General, 18 Comp. 
Gen. 80, are inclosed. 

2. In view of these letters, instructions are requested as to whether or not 
the account is properly payable. Other vouchers covering purchase of second- 
hand wiping rags have been received and payment is withheld pending infor- 
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mation on this subject. Suspensions have been made by the General Account- 
ing Office on previous vouchers paid by this office citing the above Decisions. 


Under the act of May 27, 1930, 46 Stat. 391, the Attorney General 
was authorized and directed to provide employment for all physically 
fit inmates in the United States penal and correctional institutions in 
such diversified forms as would reduce to a minimum competition 
with private industry or free labor. Section 3 of said act provides 
that the Attorney General shall establish such industries as will pro- 
duce articles and commodities for consumption in United States penal 
and correctional institutions or for sale to the departments and inde- 
pendent establishments of the Federal Government. Sections 4 to 6 
have to do with the working capital funds at Atlanta Penitentiary 
and Leavenworth Penitentiary, there being created a consolidated 
prison industries working capital fund to be available for carrying 
on industrial enterprises at any of the several Federal penal and cor- 
rectional institutions heretofore or hereafter established, and section 7 
of ‘the said act provides: 


The several Federal departments and independent establishments and all 
other Government institutions of the United States shall purchase at not to 
exceed current market prices, such products of the industries herein author- 
ized to be carried on as meet their requirements and as may be available 
and are authorized by the appropriations from which such purchases are 
made. * * * 


Section 9 provides that “All acts and parts of acts in cunflict here- 
with are hereby repealed.” 

Insofar as concerns the matter of requesting competitive bids as 
contemplated by the provisions of section 3709, Revised Statutes, 
attention is invited to an opinion of the Attorney General of the 
United States, 33 Op. Atty. Gen. 327, quoting from pages 329, 330, 
wherein it was stated : 


* * * Tad it been the intention that the departments in question should 
utilize the products of the mill only when offered at prices lower than those 
quoted by private manufacturers, as would be the case under the competitive 
system prescribed by section 3709, R. S., it is fair to assume that Congress 
would have used language appropriate to that end; * * * Both the lan- 
guage and purpose of the act, therefore, are inconsistent with the idea that 
the mill, itself a part of the Government, shall enter into competition with 
private manufacturers in bidding for the business of other Government 
establishments. 

* * * What is contemplated by the statute, therefore, is not a sale, but a 
transfer of property from one Government establishment to another. This was 
fully recognized and understood by the House of Representatives when the 
bill was under consideration by that body. The sponsors for the bill explained 
that, for the reason noted, there could be no sale of goods by the textile mill to 
other Government departments; and that the provision for the furnishing of 
goods at current market prices as determined by the Attorney General was a 
mere bookkeeping arrangement to enable the Congress from time to time to 
determine whether the mill, receiving approximately the same prices as other 
manufacturers, is a paying proposition (56 Cong. Rec., part 7, pp. 6374-6376). 
Since, then, no “sale” is involved in the furnishing by the textile mill of its 
products as contemplated by the act, it follows that there is no “purchase” of 
such property within the meaning of section 8709, R. S., and similar statutes, 
all of which are clearly intended to apply to purchases by the Government 
involving the acquirement of title and not to the mere interdepartment transfer 
of property title to which is already in the United States, 
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The voucher here involved covers a purchase of second-hand 
wiping rags and in this connection attention is invited to the follow- 
ing provision in the Schedule of Products issued by the Federal 
Prison Industries, Inc., item No. 27—C-2386: 

Owing to the limited capacity of our mill it is impossible for us to supply 
all wiping rags required by Government agencies. Accordingly, no clearance 


is required for the purchase of second hand or sterilized wiping rags as covered 
by Federal Specifications DDD-—C-—503. 


Since the purchase here involved is of second-hand wiping rags 
as distinguished from new wiping cloths and since, as above noted, 
no clearance is required from the Federal Prison Industries, Inc., 
in the purchase of second-hand wiping rags, payment on the voucher, 
which is returned herewith, is authorized if otherwise correct and 
proper. See 18 Comp. Gen. 391. 


(B-93) 


LEAVES OF ABSENCE—ANNUAL AND SICK—POSTAL SERVICE EM- 
PLOYEES—CHARGES FOR ADMINISTRATIVE NONWORK DAYS OC- 
CURRING WITHIN PERIOD OF LEAVE 


The Postal Service annual and sick leave act of February 28, 1925, as amended 
by the act of May 17, 1928, 45 Stat. 595, expressly authorizing the exclusion 
of Sundays and holidays only in the charging of days absent on leave, 
Saturday, the nonwork day of such employees under the 5-day-week act of 
August 14, 1935, as amended by the act of August 16, 1987, 50 Stat. 651, 
and which is neither a Sunday nor holiday, must be charged as leave when 
occurring within a period of either annual or sick leave, and the Postal 
Regulations providing that “Absences on Saturday will not be charged 
against annual leave or sick leave” should be rescinded, but payments of 
salary heretofore made in accordance therewith need not now be disturbed. 


Acting Comptroller General Elliott to the Postmaster General, January 30, 1939: 

There is before this office for consideration the request of Joseph 
P. Flynn, laborer, at $1,600 per annum in the New York Post Office 
for return of five salary checks described below, which were trans- 
mitted to this office for safekeeping when the employee was absent on 
sick leave: 


Check No. Date Amount 
hk in eerie oem petal aiken eke anand Oct. 1,1937 $53.61 
16,1937 62.26 

Nov. 1,1937 66.41 

16, 1937 64. 33 

1,19387 35.38 


The vouchers for the payments to Joseph P. Flynn for September 
and December quarters of 1937 have been examined and show time in 
pay status and amounts paid as follows: 

Days Paid Check No. 
12% $53.61 230,619 
15 62, 26 252,759 

66. 41 274,918 


64. 33 297,091 
319,309 
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For the time in pay status shown on the vouchers the amounts paid 
are correct. However, it is noted that the postmaster at New York, 
N. Y., states in his letter of November 10, 1938, that the employee 
“used 824 days sick leave and 30 days annual leave, or a total of 
3824 days with 8 Saturdays and 8 Sundays intervening.” 

It is apparent that in determining the number of days in pay 
status in each semimonthly pay period the postmaster at New York, 
New York, followed the instructions in paragraph 35, page 73 of the 
Official Postal Guide for July 1936, which have been republished in 
the Guide for July 1937, page 76, and read, in part, as follows: 


Absences on Saturday will not be charged against annual leave or sick leave 
* 


* * 





The act of February 28, 1925, as amended by the act of May 17, 
1928, 45 Stat. 595, which authorizes the granting of annual and sick 
leave to postal employees, reads, in part, as follows: 


Employees in the Postal Service shall be granted fifteen days’ leave of ab- 
sence with pay exclusive of Sundays and holidays, each fiscal year, and sick 
leave with pay at the rate of ten days a year, exclusive of Sundays and holi- 
days, to be cumulative, but no sick leave with pay in excess of six months 
shall be granted during any one fiscal year. Sick leave shall be granted only 
upon satisfactory evidence of illness in accordance with the regulations to be 
prescribed by the Postmaster General. 


Section 44, Postal Laws and Regulations, as amended, provides: 


11%. Hereafter no civilian officer or employee of the Government who receives 
annual leave with pay shall be granted annual leave of absence with pay in 
excess of fifteen days in any one year, excluding Sundays and legal holidays: 
Provided, That the part unused in any year may be cumulative for any suc- 
ceeding year. (Act approved June 30, 1932, 47 Stat. 407.) 


The act of August 14, 1935, 49 Stat. 650, as amended by the act of 
August 16, 1937, 50 Stat. 651 [39 U. S. C. 832], fixes the hours of duty 
of postal employees on 5 days per week and makes Saturday, in 
effect, a nonwork day, with provision that compensatory time be 
given for work required to be performed on that day. 

In computing the amount of both annual and sick leave covering 
the period of absence of postal employees, the quoted statutes ex- 
pressly authorize the exclusion of Sundays and holidays only. A 
nonwork day of employees on a 5-day week is neither a Sunday nor 
a holiday and may not be excluded when occurring within a period 
of either annual or sick leave but must be charged as leave to postal 
employees. In applying the terms of the annual leave act of March 
14, 1936, 49 Stat. 1161, which expressly exclude Sundays and holidays 
from the annual leave granted permanent employees, the President’s 
uniform annual leave regulations require nonwork days occurring 
within a period of annual leave to be charged as leave. Sec. 11, 
Executive Order No. 7845, dated March 21, 1938; 17 Comp. Gen. 
906; id. 1078. See, also, the opinion of the Attorney General dated 
June 22, 1938, concluding as follows: 


Construing prior statutes relating to annual leave of employees of the 
Federal Government the Attorneys General have consistently held that in 
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calculating the period of annual leave taken no days may be excluded except 
such as the statute expressly authorizes to be excluded. 20 Op. 716, 718; 22 
Op. 77. See also 36 Op. 407, and idem. 444, 446. There is nothing in the act 
of March 14, 1936, to require a different construction in this respect. It ex- 
pressly authorizes Sundays and holidays to be excluded in computing annual 
leave taken, but does not authorize the exclusion of any other day. I am of the 
opinion, therefore, that the President is without authority by Executive order 
to provide for the exclusion of days other than Sundays and holidays. 


Accordingly, the Postal Regulations providing that “Absences on 
Saturday will not be charged against annual leave or sick leave” is 
in contravention of the basic leave statutes and should be rescinded. 

Payments heretofore made to postal employees covering salary for 
periods of leave of absence computed in accordance with the adminis- 
trative regulation here in question need not now be disturbed. 

The checks in favor of Joseph P. Flynn are being returned to him. 


(B-233) 


ENLISTMENT ALLOWANCE—NONCITIZEN REGULAR ARMY RESERVE 
ENLISTMENTS—APPLICABILITY OF NONCITIZENSHIP PAY PROHI- 
BITION LEGISLATION 


Enlistment allowance being pay by another name, and the Army statutes pro- 
hibiting the use of appropriated funds for payment of persons not citizens of 
the United States having been designed to prohibit enlistment of aliens, a 
soldier enlisted in the Regular Army Reserve under the act of April 25, 
1988, 52 Stat. 221, who is not a citizen of the United States, is not entitled 
to the pay provided for men enlisted for that service, noramay payment of 
such pay be authorized by advance decision on presumption of citizenship 
and thereby the necessary and proper action in the subsequent audit of the 
accounts be forestalled should it be found that payments were made to 
persons for whom the appropriation is specifically made not available 
because of noncitizenship. 


Acting Comptroller General Elliott to Maj. H. M. Denning, United States Army, 
February 1, 1939: 


There has been received your letter of December 13, 1938, request- 
ing decision whether you are authorized to make payment on a 
voucher transmitted therewith stated in favor of Private Joseph A. 
Zolio, 6139099 “RAR”, Infantry, in the amount of $8, covering enlist- 
ment allowance for the period July 27, 1938, to November 26, 1938. 
You state you are in doubt whether payment is authorized in view of 
the fact no certificate of citizenship was furnished. 

The act of April 25, 1938, 52 Stat. 221, provides that— 


Under such regulations as the President may prescribe there shall be organized 
and maintained as a part of the Regular Army and in addition to the authorized 
strength thereof otherwise provided a Regular Army Reserve. Any person who 
has served in the Regular Army and who has been honorably discharged there- 
from, and who is less than thirty-six years of age may, under regulations pre- 
scribed by the President, be reenlisted for the Regular Army Reserve. Hach 
soldier thus reenlisted shall be entitled to receive, during each year of his 
service in the Regular Army Reserve, an enlistment allowance of $24 per annum 
payable in installments under such regulations and conditions as the President 
may prescribe. * * * 


161412—39—_42 
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Regulations in pursuance of this statute were promulgated May 


2, 1938, by Army Regulations No. 155-5, effective July 1, 1938. 
Qualifications for enlistment are set out in paragraph 5, as follows: 

Dligibility—(a@) Enlistments and reenlistments in the Regular Army Reserve 
will be limited to unmarried men less than thirty-six years of age whose last 
discharge from the Regular Army was “honorable” after at least one year of 
continuous service therein, and who are otherwise qualified for reenlistment 
in the Regular Army. The required previous service in the Regular Army 
must have terminated not more than three years before initial enlistment in 
the Regular Army Reserve. Subsequent reenlistment in the Regular Army 
Reserve will be made only within three months after honorable discharge 
therefrom, or after additional service in the Regular Army terminated by 


honorable discharge. 

The declaration of the applicant and oath of enlistment, set out in 
paragraph 8, requires an affirmative statement that the applicant 
is “unmarried, a citizen of the United States, of the legal age to en- 
list,” and the place of birth must be sworn to. 

It was held in decision of January 9, 1939, A-99797, that the 
statutes prohibiting the use of appropriated funds for the payment 
of persone not citizens of the United States were designed to prohibit 
enlistment of aliens, and that under the law and regulations a 
soldier who was not a citizen of the United States, or an alien who 
had not declared his intention to become a citizen of the United 
States while serving in his enlistment current at the time the stat- 
utes were enacted, was not qualified for enlistment in the Army. 
Under the cited law and regulations an honorably discharged soldier 
not eligible for reenlistment in the Regular Army is not eligible for 
enlistment in the Regular Army Reserve and it follows that the enlist- 
ment allowance being pay. by another name a soldier enlisted in the 
Regular Army Reserve who is not a citizen of the United States is 
‘not entitled to the pay provided for men enlisted for that service. 

To entitle to pay the law requires that an enlisted man be a citizen 
of the United States, and under the regulations a man not a citizen 
may not be enlisted in the Regular Army Reserve. The facts of 
enlistment are matters within the jurisdiction of the Army, and 
the evidence as to citizenship to be required before payment is for 
administrative determination. But, notwithstanding, the require- 
ments as to evidence, if in the audit payments are found to have been 
made to noncitizens, credit for such payments clearly cannot be 
allowed under the law. This office cannot therefore authorize pay- 
ment by advance decision on presumption of citizenship which will 
forestall necessary and proper action in the audit of the accounts if 
it is found payments have been made to persons for whom the appro- 
priation is specifically made not available because of noncitizenship. 


Decision may not be rendered on the voucher returned herewith 
on the evidence presented. 
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CONTRACTS—DAMAGES—LIQUIDATED—DELAYS BY SUBCONTRACTOR 
WHOLLY OWNING GOVERNMENT-CONTRACTOR CORPORATION 


Where a contract liquidated damage provision specifically excludes “delays 
caused by subcontractors” from the unforeseeable delays for which the 
contractor may be excused, delays caused by strikes in the plant of another 
than the Government-contractor corporation may not be excused on the 
contention that the said other corporation was not a subcontractor, the 
circumstances and arrangements under which the material was to be fur- 
nished by the other corporation negativing any such contention, and the 
mere fact that the Government contractor was wholly owned by the other 
corporation not alone being conclusive as to their nonexistence as two sepa- 
rate and distinct corporate entities and the nonapplicability of the term 
“subcontractor” to the alleged parent corporation. 


Decision by Acting Comptroller General Elliott, February 2, 1939: 

By letter dated February 19, 1938, Joseph T. Ryerson & Son, Inc., 
requested review of settlement of February 12, 1938, which disallowed 
its claim for $223.77 deducted as liquidated damages from pay- 
ments made under contract No. N-140s-70991, dated May 14, 1937, 


for sheet steel furnished the navy yards at Brooklyn, N. Y., and 
Philadelphia, Pa. 


The contract—which was executed on standard Government form 
of supply contract, Standard Form No. 82, as modified for use by the 
Navy Department—provided for delivery “Within 45 days from date 
of contract,” and that liquidated damages would be assessed under 


the term set out under “Liquidated damages,” which provision is as 
follows: 


If the contractor refuses or fails to make delivery of the material or supplies 
within the time specified in article 1, or any extension thereof, the actual damage 
to the Government for the delay will be impossible to determine, and in lieu 
thereof the contractor shall pay to the Government as fixed, agreed, and liqui- 
dated damages for each calendar day of delay in making delivery, the amount 
as set forth in the specifications or accompanying papers, and the contractor 
and his sureties shall be liable for the amount thereof: Provided, however, That 
the Government reserves the right to terminate the right of the contractor to 
proceed and to purchase similar material or supplies in the open market or 
secure the manufacture and delivery thereof by contract or otherwise, charging 
against the contractor and his sureties any excess cost occasioned the Govern- 
ment thereby together with liquidated damages accruing until such time as the 
Government may reasonably procure similar material or supplies elsewhere: 
Provided further, That the contractor shall not be charged with liquidated 
damages or any excess cost when the delay in delivery is due to unforeseeable 
causes beyond the control and without the fault or negligence of the contractor, 
including but not restricted to, acts of God or the public enemy, acts of the 
Government, fires, floods, epidemics, quarantine restrictions, strikes, freight 
embargoes, and unusually severe weather, but not including delays caused by 
subcontractors: Provided further, That the contractor shall within ten days 
from the beginning of any such delay notify the contracting officer in writing 
of the causes of delay, who shall ascertain the facts and extent of the delay, 
and his findings of facts thereon shall be final and conclusive on the parties 
hereto, subject only to appeal, within thirty days, by the contractor to the head 
of the department concerned, whose decision on such appeal as to the facts of 
delay shall be final and conclusive on the parties hereto. 
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Other provisions of the contract material to the question here 
involved are as follows: 

Inspection.—(a) Place Inland Steel Company, Indiana Harbor, Indiana. * * * 
Specifications. * 


The sheets, items 1 a 2, shall be type II, class D in strict accordance with 


Navy Department Specification 47 S 10d issued Feb. 1, 1935, for Steel, Sheet, 
Black, and Zine-Coated (galvanized). 


Payments.—The contract price of each item will be paid upon delivery and 


acceptance of the articles called for, provided that liquidated damages shall be 
deducted from the contract price. 


Liquidated damages.—Liquidated damages will be assessed at the rate of 
one-tenta of one percent per diem of the contract price, but not to exceed ten 
percent of the stipulated value of the articles or materials not delivered. 

Notre.-—Standard Liquidated Damage Clause to apply. 

Correspondence.—After award of contract, correspondence in connection with 
request for information should be addressed to the inspector of naval materiel 
in the district of the manufacturer and two copies sent to the officer-in-charge, 


Central Drafting Office (Eng.), Navy Yard, N. Y. 

The contract for eight items of steel plates, divided into four units 
of two items each, was awarded the contractor by the Navy Pur- 
chasing Office, New York City, May 14, 1937. Computing the 45 
days allowed for delivery from that date fixes the contract-due date 
as June 28, 19387. 

Deliveries under the contract of items 1c, 2c, 1d, and 2d were 
effected August 26, 1937, and of items 1a, 2a, 1b, and 2b on August 16, 
1937. In making payment therefor liquidated damages were with- 
held in the amount of $223.77, covering a delay of 59 days on the 
delivery of August 26 and a delay of 49 days on the delivery of 
August 16. 

With respect to the delay in deliveries, the evidence of record estab- 
lishes that by letter of June 3, 1937, the contractor notified the Navy 
Purchasing Office in New York that a strike was in effect at the plant 
of the Inland Steel Co. which would delay delivery of the material. 
By a subsequent letter of June 11, 1937, the contractor reported that 
the strike in question was called at midnight May 26, 1937, and it re- 
quested permission to procure the material from sources not affected 
by strike conditions. Such permission was given by letter of June 14, 
1937, from the Navy Purchasing Office, New York City, which letter 
should have been received by the contractor June 15, 1937. The con- 
tractor thereupon made arrangements to obtain the material from the 
Apollo Steel Co., Apollo, Pa., which point is located in the Pittsburgh 
inspection district. Under date of June 18, 1937, the inspector of naval 
material, Chicago, Ill., forwarded the inspection copies of the contract 
to the inspector of naval material, Pittsburgh district. 


The contracting officer has found, as a matter of fact, with respect 
to the delay involved that— 


Although the strike at the works of the original subcontractor was not called 
until May 26, 1937, after the date of the contract, it is believed under the cir- 
cumstances already mentioned that the entire time that elapsed from the date 
of the contract (May 14, 1937) until the time the contractor received authoriza- 
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tion to procure the material from another source (June 15, 1937), namely, 32 
days, should be treated as a delay for which the contractor was not responsible, 
in view of the provisions of article 5 of the printed conditions of the contract 
relative to strikes. 

In support of its claim for remission of damages, the contractor 
states, in part, as follows: 

Joseph T. Ryerson & Son, Inc., is a wholly owned subsidiary of the Inland 
Steel Company of Chicago. We received contract No. 70991, dated May 14, 1937, 
for steel sheets, and this contract was entered for delivery by the Inland Steel 
Company, our parent company, for execution, and we, therefore, believe that 
any reference to the term “subcontractor” does not apply in this case. 

The law regards the sanctity of contracts. It requires the parties 
thereto to do what they have agreed to do. If unexpected impedi- 
ments be in the way, and a loss must ensue, it leaves the loss where 
the contract places it. It does not allow a contract fairly made to be 
annulled, and it does not permit to be interpolated what the parties 
themselves have not stipulated. Dermott v. Jones, 2 Wall. 1, 8. 

Under the liquidated damage clause of the contract, as set forth 
above, the question whether a contractor is chargeable with liquidated 
damages depends upon the terms of the contract and the facts as found 
by the contracting officer in whom is vested exclusive authority to 
ascertain the facts, subject only to appeal within 30 days by the 
contractor to the head of the department concerned. Insofar, there- 
fore, as the foregoing recommendations or findings of the contracting 
officer relate to the establishment of the facts and the extent of the 
delay thereunder, it is binding upon all parties concerned. Penn 
Bridge Co. vy. United States, 59 Ct. Cls. 892, and authorities therein 
cited. However, upon the establishment of such facts, as coitem- 
plated by the liquidated damage clause, swpra, it is strictly within 
the province of this office, or the courts, to determine the question of 
law whether, under the facts thus established, and the terms of the 
contract, the contractor is to be held liable for liquidated damages. 
See Davis et al., Trustees v. United States, 82 Ct. Cls. 334, 347. Com- 
pare Samuel Plato v. United States, decided by the Court of Claims 
April 4, 1938. See, also, 6 Comp. Gen. 650; 7 éd. 505, 534; 8 id. 13; 
9 id. 164; 10 id. 252, 257; 13 id. 325; 14 id. 431; and 16 id. 936. 

Under the terms of the liquidated damage clause, supra, “delays 
caused by subcontractors” are specifically excluded from the unfore- 
seeable delays for which the contractor may be excused. The finding 
of fact by the contracting officer establishes that at least a portion of 
the delay in question occurred as result of a strike in the plant of the 
Inland Steel Co., where the contractor has “made arrangements for 
the manufacture of this material.” 

The question for determination, therefore, is whether the Inland 
Steel Co. in manufacturing the steel plates, as specified under the 
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contract entered into with the contractor, was a subcontractor. If 
its status was that of a subcontractor, the delay which occurred in 
its plants as a result of the strike would not be excusable under the 
specific terms of the contract. A subcontractor has been defined by 
the courts as one who enters into a contract, express or implied, with 
a contractor to perform part or all of the latter’s contract, Lester v. 
Houston, 101 N. C. 611; Republic Supply Co. v. Allen, 262 S. W. 113; 
Hihn-Hammond Lumber Co. v. Elsom, 171 Cal. 570; as one who takes 
under the original contract and is required to perform in accordance 
therewith, People v. Valley Mantel & Tile Co., 166 N. W. 839. The 
principal distinction between a subcontractor and a materialman 
appears to be whether or not the work is performed in accordance with 
the specifications of the original contract. If one performs in accord- 
ance with the specifications governing the original contract, he is a 
subcontractor; if not, he is merely a materialman. See Neary v. Puget 
Sound Engineering Co., 194 P. 830; Baker v. Yakima Valley Canal 
Co., 187 P. 342. 

In the instant case the steel plates furnished by the contractor were 
to be manufactured by the Inland Steel Co. in strict accordance with 
the specifications of the original contract, and were to be duly inspected 
and passed at the plant of said company as complying therewith. It 
must be concluded, therefore, that said company was a subcontractor 
within the meaning of the liquidated damage clause, supra, and that 
delays caused by said company are specifically excluded from the 
unforeseeable delays which are excusable under the contract. 

There has been noted the contractor’s contention that since it is a 
wholly owned subsidiary of the Inland Steel Co., the reference in the 
_ liquidated damage clause of the contract to the term “subcontractor” 
should not be applicable. There is involved in this contention the 
propriety of disregarding the legal fiction of a distinct corporate 
entity. There exists no basis in law for such action in this instance 
unless it be established that the Joseph T. Ryerson & Son, Inc., is so 
organized and controlled and its affairs are so conducted as to make 
it merely an instrumentality or adjunct of the Inland Steel Co. Hunter 
v. Baker Motor Vehicle Co., 225 Fed. 1006, 1015. This is not accom- 
plished by merely showing that it is wholly owned by the Inland 
Steel Co. Interstate Commerce Commission v. Stickney, 215 U. S. 98, 
108; Pullman Palace Car Co. v. Missouri Pac. Ry., 115 U. 8. 587, 597. 
No showing has been made that it was acting merely as an agent for 
the Inland Steel Co. or that the affairs, books, and accounts of the 
two corporations were not kept separate and distinct; that each did 
not have its own book account and did not pay its own bills; that the 
creditors of each are not different; and that the business of each was 
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not generally conducted as though they were entirely separate con- 
cerns with close business or financial relations. Peckett et al. vy. Wood, 
et al., 234 Fed. 833; Centmont Corp. v. Marsch, 68 F. (2) 460. See also 
Martin v. Development Co. of America, 240 Fed. 42, wherein the court 
said : 


The fact that the Development Company exercised a control over the Copper 
Company, through its stock ownership or identity of directorate, is to be con- 
sidered, but by itself is not enough to establish a merger, or to make the Copper 
Company in its contracts the agent of the Development Company. In Clere 
Clothing Company v. Union Trust & Savings Bank, 224 Fed. 368, 140 C. C. A. 49, 
this court applied the rule that there may be a virtual relationship of principal 
and agent between two corporations; but the facts of that case showed a sys- 
tematic purpose and scheme whereby, from the organization of one corporation 
down to the time of its bankr uptcy, it was acting solely in the capacity of 
agent of another company, * * 


It is apparent from the foregoing that on the basis of the present 
record there exists no authority for regarding the two corporations 
as other than two separate and distinct corporate entities and as such 
within the meaning of the language of the liquidated damage clause 
of the contract. 

Accordingly, upon the present record, the settlement of February 12, 
1938, is affirmed. 


(B-870) 


HOLIDAY COMPENSATION—PER DIEM EMPLOYEES—APPOINTMENT 
FOLLOWING PRIOR EMPLOYMENT TERMINATION AND _ INTER- 
VENING HOLIDAYS—SICK LEAVE IMMEDIATELY FOLLOWING A 
HOLIDAY 


A laborer employed on a per diem 6-day week basis who worked on Friday, the 
day preceding a holiday followed by Sunday and another holiday, but who 
was notified of the termination of his appointment as laborer effective prior 
to Monday the second holiday, and who did not receive notice of his appoint- 
ment as under storekeeper until the day following the last holiday, although 
the appointment was issued prior thereto and might have been delivered to 
him sooner had it not been for the intervening holidays, is not entitled 
because of the holiday Public Resolution of June 29, 1938, 52 Stat. 1246, to 
pay for the intervening holidays, but if the appointment as laborer was not 
legally terminated until the day after the second holiday, and work was 
prevented on the preceding holidays solely because of the occurrence of 
the holidays, payment for the said holidays is authorized. 

A laborer employed on an hourly 6-day week basis who worked on Friday, the 
day preceding a holiday followed by Sunday and another holiday, and who 
was absent on authorized sick leave with pay on the day following the last 
holiday, is not necessarily precluded from receiving his regular compensa- 
tion for the intervening holidays, but to authorize such payment there must 
be a showing that the employee was relieved or prevented from working on 
those 2 days solely because of the occurrence of the holidays. 


Acting Comptroller General Elliott to the American Commissioner, Interna- 
tional Boundary Commission, United States and Mexico, February 3, 1939: 


Your letter of January 20, 1939, is as follows: 


With reference to Public Resolution No. 127, 75th Congress, dated June 29, 
1988, a question has arisen relative to payment on holidays for per diem 
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employees. In the event a laborer, with compensation at the rate of $3.00 per 
day on a 6-day week basis, worked on December 30, 1938, in that capacity, and 
on January 3, 1939, in the capacity of an under storekeeper with compensation 
at the rate of $1,260 per annum, would he be entitled to pay for Saturday, 


ecemnnes 31, 1988, and Monday, January 2, 1989, holidays, as a laborer at $3.00 
per day 


In the instant case a letter of appointment was issued to the employee under 
date of December 20, 1938, and was forwarded to the field office of this Com- 
mission for delivery to the appointee. The officer in charge in the field did not 
deliver the letter to the addressee until January 3, 1939, on which date the 
employee took the necessary oath of office and entered upon duty as an under 
storekeeper. The letter of appointment would have been delivered on January 1 
or January 2, had those days not been holidays. 

Another question arises relative to a laborer on an hourly basis regularly 
working 6 days per week who worked on December 30, 1938, and who would 
have worked in the same capacity on January 3, 1939, had he not been sick on 
that day. Would this laborer be entitled to pay on December 31, 1988, and 
January 2, 1989, holidays? He was granted sick leave on January 3, 1939. 

In decision of April 11, 1925, 4 Comp. Gen. 845, 846, it was held as 
follows: 
The decisions have been that there must be an acceptance of appointment to 
entitle an officer or employee to compensation. Acceptance may be shown by 
formal acceptance, by entry on duty, or by taking the oath of officen * * * 

In the first case the facts presented show that the employee did not 
receive notice of his appointment as under storekeeper until January 
8, 1939, prior to which he could not have accepted the appointment 
either formally, by entry on duty, or by oath of office. See 23 Comp. 
Dec. 598. Hence, the employee would not be entitled to per annum 
compensation as under storekeeper for any period prior to January 
3, 1939. The facts do not show definitely whether or not the appoint- 
ment as laborer was formally terminated by administrative action 
prior to January 3, of which the employee had notice. But since he 
did not receive notice of his appointment in the other capacity until 
January 3, 1939, it would appear that his appointment as laborer was 
not legally terminated until that time. If-these be the facts, and the 
employee was relieved or prevented from working on December 31, 
1938, and January 2, 1939, solely because of the occurrence of the 
holidays, he is entitled to his regular rate of compensation of $3 per 
diem for those 2 holidays. However, if he was notified of the termi- 
nation of his appointment as laborer effective at any time prior to 
January 2, 1939, he is not entitled to compensation for the period 
intervening between the termination of one appointment and the 
effective date of the other. 19 Comp. Dec. 165. 

Referring to the concluding paragraph of your letter, it has been 
held in effect that an employee is entitled to exactly the same amount 
of compensation for a week in which a holiday and leave of absence 
with pay occurs as he would have received had he remained on duty. 
18 Comp. Gen. 878; id. 429. The fact that the employee was absent 


on authorized sick leave with pay on January 3, 1939, does not neces- 
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sarily preclude payment to him of compensation of his regular rate 
of compensation for December 31, 1938, and January 2, 1939, since 
authorized leave status is synonymous to a work or duty status (13 
Comp. Gen. 370; 17 id. 906), but to authorize such payment of com- 
pensation there must be a showing of facts that the employee was 
relieved or prevented from working on those 2 days solely because of 
the occurrence of the holidays. See decision of August 29, 1938, 18 
Comp. Gen, 206. 


(B-957) 


TRANSMISSION OF PUBLIC FUNDS—BANK FAILURE—ACCOUNTABLE 
OFFICER’S LIABILITY INVOLVING PRIVATE CREDITORS’ LIQUIDA- 
TION NEGOTIATIONS 


An officer accountable for Government funds being responsible under his bond 
for the safekeeping of public moneys coming into his possession, and this 
liability being unaffected by lack of negligence when loss of funds occurs and 
excusable for losses due only to acts of God or the public enemy, the matter 
of a vice consul entering into private negotiations with other creditors of a 
“closed” bank in an effort to obtain a larger percentage liquidation of-their 
claims than otherwise possible is the responsibility of that officer, and for 
his determination, and not a matter for authorization by the General Ac- 
counting Office, the officer being directly responsible for any loss caused by 
the dishonoring of the draft purchased from the “closed” bank in the trans- 
mitting to the Treasury of the involved Government funds. 


Acting Comptroller General Elliott to the Secretary of State, February 3, 1939: 
There was received your letter of January 25, 1939, as follows: 


Jack D. Neal, American Vice Consul, Tampico, Mexico, has informed the 
Department that on November 5, 1938, he purchased from the Banco de Tampico, 
8. A., a bill of exchange No. 35673 in the amount of $229.50. The draft was 
drawn on the Bank of New York and Trust Company in favor of the Treasurer 
of the United States of America for the purpose of transmitting consular fees 
collected at Tampico, for deposit in the Treasury of the United States. On 
November 23, 1938, the Banco de Tampico was closed by the Mexican Banking 
Commission and is not expected to reopen. The Bank of New York and Trust 
Company refused to honor the draft for the reason “Bank reported closed” 
and returned it to Mr. Neal. 

A claim for the $229.50 has been filed with the Mexican Banking Commission 
which has taken charge of the assets of the closed bank. It is stated that the 
creditors of the bank believe a more expeditious and satisfactory settlement 
may be effected privately than to await liquidation proceedings through the 
courts which would allegedly result in recovery of'a small percentage of their 
claim and they are therefore making every possible effort to bring about a 
private liquidation. 

However, in order to keep the negotiation out of court a private liquidation 
must guarantee 60 percent to the creditors and it is possible in these circum- 
stances that Mr. Neal may be asked to waive 40 percent of his claim in order 
to assist the private liquidation. 

It is understood, of course, that in the absence of legal authority, either ex- 
press or implied, that no public official has a right to compromise an indebted- 
ness to the Government of the United States. Mr. Neal is held responsible under 
his bond as vice consul for the safekeeping of public monies coming into his 
possession. However, recovery of a portion of the loss sustained by reason of 
his forwarding public funds to the Treasurer of the United States by means of a 
commercial bill of exchange, which is the commonly recognized method of 
transmitting funds, and is in accordance with the accounting regulations promul- 
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gated by the Department, if resort be had to private negotiations seems probable. 
Accordingly, the question arises whether the obligation in this instance will be 
established as private or public and whether the officer will be authorized to 
waive the 40 percent should the occasion demand in order to keep liquidation 
proceedings out of the courts thereby saving 60 percent and perhaps more, or 
whether there is no alternative but to accept full responsibility and await such 
settlement of the claim as may be otherwise effected. 

In order that the vice consul may be properly instructed in the eventuality 
a waiver is requested, an early decision on the points involved will be appreciated. 

You have correctly stated the rule that the vice consul is responsible 
under his bond for the safekeeping of public moneys coming into his 
possession. United States v. Morgan, 11 How. 154; Boyden v. United 
States, 138 Wall. 17. And this liability is unaffected by any lack of 
negligence on the part of the officer when loss of such funds occurs. 
United States v, Prescott, 3 How. 578; Smythe v. United States, 188 
U. S. 156. It is generally stated that the officer is an insurer of the 
public funds turned over to him, and is excusable for losses due only 
to acts of God or the public enemy. United States v. Thomas, 15 
Wall. 337. This rule, which is derived both from the comprehensive 
requirements of the statutes (22 U.S. C. 99, 31 id. 484, 495) and from 
the positive undertakings contained in the officer’s bond, has been 
specifically applied to losses due to failure of banks where, for ex- 
ample, funds have been deposited. See the cases collected in the notes 
appearing at 22 L. R. A. 449 and 93 A. L. R. 819. In National Surety 
Co. v. Salt Lake County (C. C. A, 8th, 1925), 5 Fed. (2d) 34, cert. 
den., 269 U. 8. 578, where such situation occurred under the Utah law, 
it was held that the officer’s duty to the State was to make deposit in 
full, while the primary liability of the defunct bank was to the officer 
who made the deposit. See also 6 Comp. Gen. 404 and A-50841, July 
_ 8, 1937, and particularly as to the Foreign Service officers, A-19312, 
August 5, 1927; A-29150, September 5, 1933; and A-43251, August 22, 
1932. 

As applied to the present matter, the primary liability of the Bank 
of Tampico, S. A., is to the principal accounting officer of the con- 
sulate at Tampico, and the direct responsibility for any loss caused 
by the bank’s failure is his, in view of which, any compromise of his 
claim upon the bank is his responsibility and for his determination. 
While he is free to be guided by such advice as you may care to give 
him, neither such advice nor any action which this office might take 
at this time can operate to relieve him of his accountability for the 
full amount of the consular fees collected. Any shortage in the 
resulting remittance of consular fees will be for further consideration 
when his accounts for the period in question are settled, the amounts 
recovered from the bank, under compromise, or otherwise, to be 
deposited, of course, and credited to the account. A-40436, September 
29, 1932. 

You are advised accordingly. 
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(B-976) 
SUBSISTENCE—PER DIEMS—SICK LEAVE DURING TRAVEL STATUS 


Per diem in lieu of subsistenee is not payable for an entire day’s absence on sick 
leave from official duty during a travel status either while detailed to a 
temporary post of duty for an indefinite period or while traveling from 
place to place in an itinerary of temporary duty. 


Acting Comptroller General Elliott to the Chairman, Federal Communications 
Commission, February 3, 1939: 


The following letter dated January 20, 1939, has been received from 
the Secretary, Federal Communications Commission : 


You are requested to inform the Commission as to whether an employee in 
travel status is entitled to per diem for subsistence while on sick leave (1) 
while detailed to a temporary post of duty for an indefinite period and/or (2) 
while traveling from place to place he is stricken at one of the points in the 
itinerary where sick leave is taken. 

These questions are merely hypothetical for future guidance in the certification 
of vouchers to your office for preaudit. 


The questions presented appear to be answered in paragraph 45 (a) 
of the Standardized Government Travel Regulations, providing as 
follows: 


If leave of absence of any kind begins or terminates within the traveler's 
prescribed hours of duty, subsistence allowance will terminate or begin at | 
the same time. If the leave cf absence does not begin or terminate within the 
traveler’s prescribed hours of duty the traveler will be regarded gs being in 
a subsistence status until midnight of the last day on which actual service is 
rendered preceding the leave of absence and from 12:01 o'clock a. m., of the 
day on which actual service is resumed. Presence at duty station on Sundays 
or holidays during daily prescribed hours of duty will be regarded as equiva- 
lent to actual service, if the traveler otherwise be in a duty status. Fractional 
leave of absence wholly within a day, where for half of the prescribed working 
hours or less, will be disregarded for subsistence purposes; where it exceeds 
half of the prescribed working hours, no subsistence will be allowed. See 
pars. 4, 20, 48, 49, 58, 69 (a), 87.) 


That is, for an entire day’s absence on sick leave from official duty 
while in a travel status, per diem in lieu of subsistence is not payable 
under either of the conditions (1) and (2) stated in the letter, supra. 


(B-899) 


TRANSPORTATION—HOUSEHOLD EFFECTS—MOTOR CARRIERS— 
ADVERTISING REQUIREMENTS 


Section 3709, Revised Statutes, having been designed to give all persons equal 
right to compete for Government “purchases and contracts for supplies or 
services ;” to secure to the Government the benefits which flow from com- 
petition ; to prevent unjust favoritism; and to prevent collusion and fraud, 
advertising is required except when an emergency exists requiring the 
immediate procurement of the supplies or services; when by legislation 
exemption is granted therefrom; or when advertising can accomplish no 
useful purpose. 

A contract for transportation is one for “supplies or services” within the mean- 
ing of section 3709, Revised Statutes, requiring advertising for Government 
needs as therein outlined and unless otherwise exempted. 
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Transportation of the household effects of a consular officer by motor vehicle 
is not within the advertising exemption provisions of the State Department 
Appropriation Act, 1939, 52 Stat. 258, “when the purchase or service relates 
to the packing of personal and household effects of Diplomatic, Consular, 
and Foreign Service officers and clerks for foreign shipment.” 

Since motor-carriers—both common carriers by motor vehicle and contract car- 
riers—are authorized to, and some will, give lower rates to the United 
States for transportation services than to the public generally, such serv- 
ices are to be obtained only after advertising in accordance with the re- 
quirements of section 3709, Revised Statutes, in the absence of an emer- 
gency, statutory authority for proceeding otherwise, or a clear showing 
that competition could not have been obtained, notwithstanding that the 
said carriers are required by the Motor Carrier Act, 1935, 49 Stat. 543, to 
file, with the Interstate Commerce Commission, tariffs or schedules show- 
ing their rates, etc., and not to depart therefrom, the requirement as to the 
noncollection, ete., of rates, less than those filed being for application to 
private shippers only. 


Acting Comptroller General Elliott to the Secretary of State, February 7, 1939: 


There has been received your letter of December 17, 1938, as 
follows: 


There has been received from the Claims Division of your office preaudit rate 
memoranda file (T-EMS) of November 17, and December 6, 1938, returning 
without certification preaudit voucher No, 3339, covering the shipment of the 
effects of Consul General John Farr Simmons from Washington, D. C., to 
Ottawa, Canada, by motor vehicle of the Security Storage Company, for the 
reason that competitive bids were not obtained pursuant to the requirements of 
_ Section 3709, Revised Statutes. 

It is the understanding of the Department that the Security Storage Com- 
pany has filed its tariff with the Interstate Commerce Commission, and that its 
rates are identical with the rates of all other motor-transport companies filed 
with the Commission for shipments between Washington, D. C., and Ottawa. 
Moreover, since motor carriers are under Federal regulations required to file 
tariffs to be approved by the Interstate Commerce Commission, and when ap- 
proved are available for public inspection, it is believed compliance with the 
Revised Statute cited has in effect been met, and in the circumstances ful- 
fillment by the carriers of the requirements of the Motor Carriers Act places 
such: carriers in a position to render service if otherwise equipped analogous to 
that offered by established rail carriers, of whom bids are not demanded. 

In the case under discussion, Mr. Simmons had his effects packed by the 
Security Storage Company, and as under the tariffs filed there could have been 
no lower bidder authorized to pertorm the services required in effecting de- 
livery at Ottawa, it was both reasonable and logical to obtain fulfillment of 
the entire contract by the company chosen. 

Consequently, I shall appreciate certification for payment of the voucher 
submitted for preaudit, and for the future guidance of the Department it is 
hoped to have your concurrence in its view that it is unnecessary to procure 
bids in cases where motor carriers have complied with the provisions of the 
Motor Vehicle Act and their tariffs filed with and approved by the Interstate 
Commerce Commission. 


The goods in question were shipped under Government bill of 
lading S-20274, August 19, 1938, from Washington, D. C., to Ottawa, 
Canada, by the Security Storage Co., and charges have been claimed 
in the sum of $211.37, based on the movement of 950 cubic feet of 
goods (2,990 pounds), presumably in accordance with tariffs filed 
with the Interstate Commerce Commission pursuant to the Motor 
Carrier Act, 1935. The authority for shipment of the goods at 
Government expense is contained in the travel order assigning the 
employee to duty at Ottawa, and the Department of State Ap- 
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propriation Act, 1939, Public, No. 495, approved Apri] 27, 1938, 52 
Stat. 250, which provides in part as follows: 

Transportation, Foreign Service: To pay the traveling expenses * * * of 
Diplomatic, Consular, and Foreign Service officers, and other employees of the 
Foreign Service, including Foreign Service inspectors, and under such regula- 
tions as the Secretary of State may prescribe, of their families and expenses 
of transportation of effects, in going to and returning from their posts, * * * 

When the subject voucher was first submitted for preaudit it was 
returned without certification for an explanation as to the failure to 
solicit bids for the service, it being stated that: 

* * * The fact that a common carrier by motor vehicle is available does 
not authorize disregarding the provisions of section 3709, Revised Statutes, in 
any case where competitive bids can be obtained. 

The voucher was resubmitted for preaudit with an explanation as 
follows: 


General provisions in the Appropriation Act, tithe I—Department of State, 
52 Stat. 258, state: 

“Section 3709 of the Revised Statutes (41 U. 8. C. 5) shall not apply to any 
purchase by or service rendered for the Department of State when the aggre- 
gate amount involved does not exceed $100 or when the purchase or service 
relates to the packing of personal and household effects of Diplomatic, Consular, 
and Foreign Service officers and clerks for foreign shipment.” 


The voucher was again returned without certification for the reason 


that the charges claimed were in excess of the open market purchase 
limitation of $100 and were for transportation service as distin- 


guished from “packing of personal and household effects,” ete. 
Thereupon, it was again resubmitted with your letter of December 
17, 1938, quoted above. 

Section 3709, Revised Statutes, provides: 


All purchases and contracts for supplies or services, in any of the departments 
of the Government, except for personal services, shall be made by advertising a 
sufficient time previously for proposals respecting the same, when the 
public exigencies do not require the immediate delivery of the articles, or 
performance of the service. When immediate delivery or performance is re- 
quired by the public exigency, the articles or service required may be pro- 
cured by open purchase or contract, at the places and in the manner in which 
such articles are usually bought and sold, or such services engaged, between 
individuals. 

It has been frequently held by the courts and by the accounting 
officers of the United States that the provisions of the statute are 
designed to give all persons equal right to compete for Government 
business; to secure to the Government the benefits which flow from 
competition; to prevent unjust favoritism by representatives of the 
Government in making purchases on public account; and to prevent 
collusion and fraud in procuring supplies or letting contracts. 

By the express terms of the statute, advertising may be dispensed 
with when an emergency exists requiring the immediate procurement 
of the supplies or services. Also, the 1989 Appropriation Act, supra, 
authorizes the procurement of supplies or services by the Depart- 
ment of State without advertising when the aggregate amount in- 
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volved is not in excess of $100 or where the purchase or service relates 
to the packing of personal and household effects of Diplomatic, 
Consular, and Foreign Service officers and clerks for foreign ship- 
ment. It has been consistently held, too, that advertising is not 
required where it could accomplish no useful purpose. 1 Comp. 
Gen. 748; 5 id. 963; 17 Op. Atty. Gen. 84. 

A contract for transportation is one for “supplies or services” 
within the meaning of section 3709, Revised Statutes. 380 Op. Atty. 
Gen. 381. Consequently, such services must be obtained pursuant to 
the provisions of that statute. In the present case it is not con- 
tended that the public exigency would not admit of the delay inci- 
dent to advertising and, obviously, the service was not within the 
exception to section 3709 as contained in the 1939 Appropriation Act, 
supra. Neither has there been a showing that advertising would 
have accomplished no useful purpose. 

Your view that advertising for motor transportation should not 
be required apparently is based upon the provisions of the Motor 
Carrier Act, 1935, 49 Stat. 543, placing motor carriers under Federal 
regulation similar to that of other common carriers operating in in- 
terstate and foreign commerce. Under section 217 of the act, com- 
mon carriers by motor vehicle are required to file with the Interstate 
Commerce Commission, and keep open to public inspection, tariffs 
showing all the rates, fares, charges, etc., for the transportation and 
services offered. Section 217 (b) provides that: 

(b) No common carrier by motor vehicle shall charge or demand or collect 

or receive a greater or less or different compensation for transportation or for 
any service in connection therewith between the points enumerated in such 
tariff than the rates, fares, and charges specified in the tariffs in effect at the 
time; and no such carrier shall refund or remit in any manner or by any de- 
vice, directly or indirectly, or through any agent or broker or otherwise, any 
portion of the rates, fares, or charges so specified, or extend to any person any 
privileges or facilities for transportation in interstate or foreign commerce 
except such as are specified in its tariffs: Provided, That the provisions of sec- 
tions 1 (7) and 22 (1) of part I shall apply to common carriers by motor 
vehicles subject to this part. 
The reference to part I is to the Interstate Commerce Act as it ex- 
isted prior to the enactment of the Motor Carrier Act as an amend- 
ment thereto, and section 22 (1) of that act, which relates to the 
provisions governing rates which may be charged by carriers by rail 
and water, provides in part: 

* ¥* ¥* Nothing in this chapter shall prevent the carriage, storage, or han- 
dling of property free or at reduced rates for the United States, * * * 

While it is stated in your letter of December 17, 1938, that: 

* * * under the tariffs filed there could have been no lower bidder author- 
ized to perform the services required in effecting delivery at Ottawa, * * * 
it will be seen from the foregoing that common carriers by motor 
vehicle are authorized to perform services “free or at reduced rates 
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for the United States,” and it is an established fact that advertising 
for bids for transportation services by motor vehicles has been pro- 
ductive of the results contemplated by section 3709, Revised Statutes. 

Section 218 of the Motor Carrier Act, 1935, requires contract car- 
riers to file schedules of charges with the Interstate Commerce Com- 
mission and provides that such carriers shall not demand, charge, or 
collect compensation less than that stated in the schedules so filed. 
No provision is made therein excepting the United States from pay- 
ment of those filed charges. However, Attorney General Cummings 
held in an opinion rendered April 20, 1936 (38 Op. Atty. Gen, 452), 
that such carriers, also, could furnish services to the Government free 
or at reduced rates and this opinion clearly indicates the require- 
ment for advertising for such services. Note particularly the fol- 
lowing excerpts from the opinion (pp. 455, 456) : 


The exemption of contracts with the Government of the provisions of section 
217 and title I of the act does not create any new law. Such contracts would 
be exempt without any express statement in the act to that effect. The ex- 
emption is therefore merely declaratory of the law as it already existed, and 
is not creative. Moreover, to apply the rule in this case, thereby making the 
provision of section 218 applicable to contracts with the Government, would 
not only be in derogation of the rights of the Government, but would also be 
contrary to the public policy of the United States as expressed by the Congress 
in various statutes requiring that all Government contracts, except in cases of 
emergency, be let to the lowest responsible bidder after proper advertising. 
This policy of the Government with respect to contracts is not to be lightly 
passed over, and certainly it should not be cast aside unless the Congress by 
clear expression so directs. 

The purpose of the Motor Vehicie Act, expressly stated therein, is to regulate 
transportation by motor carriers in such manner as to foster, promote, and pro- 
tect interstate and foreign commerce by motor carriers, and to prevent in con- 
nection therewith unreasonable charges and unjust discriminations resulting 
in undue preferences or advantages and unfair or destructive competitive prac- 
tices. It is not necessary for such purposes that section 218 be binding upon 
the Government. The unreasonable charges, unjust discriminations, undue 
preferences, and unfair destructive competitive practices sought to be pre- 
vented relate entirely to private shippers. As was said by the Supreme Court 
in Nashville Ry. v. Tennessee, 262 U. S. 318, 323, in discussing the analogous 
requirements contained in the Interstate Commerce Act, “the grant of a lower 
rate * * * to a government * * * may benefit the government without 
subjecting to prejudice any person, locality, or class of traffic.’ * * * 


Since motor carriers are authorized to, and some will, give lower 
rates to the United States for transportation services than to the 
public generally, it must be held that such services are to be obtained 
only after advertising in accordance with section 3709, Revised Stat- 
utes, in the absence of an emergency, statutory authority for proceed- 
ing otherwise, or a clear showing that competition could not have 
been obtained. 

In view of the administrative misunderstanding in the matter 
the subject voucher will be approved for payment, if otherwise cor- 
rect, but hereafter such services are to be obtained as stated above. 
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(A-98612) 


CONTRACTS—8-HOUR LAW—SCOPE OF APPLICABILITY AND EXEMP- 
TION PROVISIONS—“SUPPLIES,” “MATERIALS,” AND “ARTICLES” 
DEFINED 


The 8-hour labor law of June 19, 1912, 37 Stat. 137, being by its plain terms 
applicable to every contract of the United States of whatsoever nature, 
otherwise within its terms, which may require or involve the employment 
of laborers or mechanics, its application may not be limited to “public 
works” or “construction” contracts only. 

The word “supplies” in the exemption provisions of the 8-hour labor law of 
June 19, 1912, 87 Stat. 137, contemplates purchases such, for example, as 
canned vegetables, uniforms and similar articles of ordinary need, and the 
exemption of “materials and articles such as may usually be bought in the 
open market” has reference to those manufactured in stock or standard 
forms, supplied to the trade generally, usually found in stock, and bought 
from producers or dealers in the open market, or the general market, as 
distinguished from other materials and articles which were not usually 
bought in the open market, but usually ordered to be made. 

Contracts for labor and materials for metallizing of engine parts; for repairing, 
recapping, and retreading tire casings; for services of mechanics, helpers, 
and tools for machine-shop work; and labor and material for recoring, 
repairing, and cleaning radiators, are not contracts either for “the purchase 
of supplies,” or “for such materials or articles as may usually be bought in 
open market,” within the meaning of the exemption provisions of the 8-hour 
law of June 19, 1912, 87 Stat. 137, but are contracts which not only may, but 
doubtless will, require or involve the employment of laborers or mechanics 
in many instances and in their nature squarely within the classes of con- 
tracts to which the said law applies. 


Acting Comptroller General Elliott to the Secretary of War, February 8, 1939: 
There have been brought to my attention contracts entered into 
by the Corps of Engineers, War Department, as follows: 


W 509 eng—502, entered into July 1, 1938, with Machinery Engineering Inc., 
Los Angeles, California, for furnishing all labor and materials and performing 
all work for metallizing of engine parts during the fiscal year 1939, in the 
amount of $4,304.75. 

W 509 eng-523, entered into July 1, 1938, with U. 8S. Tire Service Division of 
U. 8. Tire Dealers Mutual Corporation, Los Angeles, California, for repairing, 
recapping, and retreading tire casings during the period ending December 31, 
1988, in the amount of $5,144.39. 

W 509 eng-532, entered into July 1, 1938, with Kinmont Mfg. Company, Inc., 
Los Angeles, California, for services of mechanics, helpers, and tools for machine 
shop work during the fiscal year 1939, in the amount of $14,810. 

W 509 eng-535, entered into July 1, 1938, with Heath Auto Radiator Com- 
pany, Los Angeles, California, covering the furnishing of labor and material 
for recoring, repairing, and cleaning radiators during the fiscal year 1939, in 
the amount of $3,440. 


None of these contracts include the stipulations required by the 
8-hour labor law of June 19, 1912, 37 Stat. 137, sections 1 and 2 of 
which provide: 


That every contract hereafter made to which the United States, any Territory, 
or the District of Columbia is a party, and every such contract made for or on 
behalf of the United States, or any Territory, or said District, which may require 
or involve the employment of laborers or mechanics shall contain a provision 
that no laborer or mechanic doing any part of the work contemplated by the 
contract, in the employ of the contractor or any subcontractor contracting for 
any part of said work contemplated, shall be required or permitted to work 
more than eight hours in any one calendar day upon such work; and every such 
contract shall stipulate a penalty for each violation of such provision in such 
contract of five dollars for each laborer or mechanic for every calendar day in 
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which he shall be required or permitted to labor more than eight hours upon 
said work; and any officer or person designated as inspector of the work to be 
performed under any such contract, or to aid in enforcing the fulfillment thereof, 
shall, upon observation or investigation, forthwith report to the proper officer 
of the United States, or of any Territory, or of the District of Columbia, all 
violations of the provisions of this act directed to be made in every such con- 
tract, together with the name of each laborer or mechanic who has been re- 
quired or permitted to labor in violation of such stipulation and the day of such 
violation, and the amount of the penalties imposed according to the stipulation 
in any such contract shall be directed to be withheld for the use and benefit of 
the United States, the District of Columbia, or the Territo y contracting by the 
officer or person whose duty it shall be to approve the payment of the moneys 
due under such contract, whether the violation of the provisions of such contract 
is by the contractor or any subcontractor. Any contractor or subcontractor 
aggrieved by the withholding of any penalty as hereinbefore provided shall have 
the right within six months thereafter to appeal to the head of the department 
making the contract on behalf of the United States or the Territory, and in the 
case of a contract made by the District of Columbia to the Commissioners 
thereof, who shall have power to review the action imposing the penalty, and 
in all such appeals from such final order whereby a contractor or subcontractor 
may be aggrieved by the imposition of the penalty hereinbefore provided such 
eontractor or subcontractor may within six months after decision by such head 
of a department or the Commissioners of the District of Columbia file a claim in 
the Court of Claims, which shall have jurisdiction to hear and decide the matter 
in like manner as in other cases before said court. 

Sec, 2. That nothing in this act shall apply to contracts for transportation by 
land or water, or for the transmission of intelligence, or for the purchase of 
supplies by the Government, whether manufactured to conform to particular 
specifications or not, or for such materials or articles as may usually be bought 
in open market, except armor and armor plate, whether made to conform to 
particular specifications or not, or to the construction or repair of levees or 
revetments necessary for protection against floods or overflows on the navigable 
waters of the United States: Provided, That all classes of work which have been, 
are now, or may hereafter be performed by the Government shall, when done 
by contract, by individuals, firms, or corporations for or on behalf of the United 
States or any of the Territories or the District of Columbia, be performed in 
accordance with the terms and provisions of section one of this act. The Presi- 
dent, by Executive order, may waive the provisions and stipulations in this act 
as to any specific contract or contracts during time of war or a time when war 
is imminent, and until January first, ninetean hundred and fifteen, as to any 
contract or contracts entered into in connection with the construction of the 
Isthmian Canal. No penalties shall be imposed for any violation of such pro- 
vision in such contract due to any extraordinary events or conditions of manu- 
facture, or to any emergency caused by fire, famine, or flood, by danger to life 
or to property, or by other extraordinary event or condition on account of which 
the President shall subsequently declare the violation to have been excusable. 
Nothing in this act shall be construed to repeal or modify the act entitled “An 
act relating to the limitation of the hours of daily service of laborers and 
mechanics employed upon the public works of the United States and of the 
District of Columbia” being chapter three hundred and fifty-two of the laws of 
the Fifty-second Congress, approved August first, eighteen hundred and ninety- 
two, as modified by the acts of Congress approved February twenty-seventh, 
nineteen hundred and six, and June thirtieth, nineteen hundred and six, or 
apply to contracts which have been or may be entered into under the provisions 
of appropriation Acts approved prior to the passage of this act. 


In reply to letters of this office requesting explanation as to the 
reason the stipulations of that act were not included in such con- 
tracts, it is stated in second endorsement of September 8, 1938, from 
the District Engineer, Los Angeles, Calif., and fourth endorsement 
of September 26, 1938, from the Chief of Engineers, as follows: 


1, The contracts referred to in basic communication did not include stipulations 
in reference to the eight-hour law, for the reason that this office interpreted 
paragraphs 755 and 724, Orders and Regulations, to require such stipulations 
only in connection with “public works,” or “construction” contracts. 

161412—39——_-43 
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2. It is the opinion of this office that service contracts of the type here involved 
do not come within the definitions of contracts requiring inclusion of the eight- 
hour law stipulations, as stated in paragraph 724, Orders and Regulations, not 
being contracts for the construction or repair of a public work, such as the 
contract discussed in 17 Comp. Gen. 937, referred to in basic communication. 

The act of June 19, 1912 (37 Stat. 137), excepts from its operation contracts 
for such articles and materials as may usually be bought in the open market, 
whether made to conform to particular specifications or not, and the contracts 
referred to in the basic letter are of that nature. They, therefore, are within 
the excepted provisions of the eight-hour Law. 

The reference to paragraphs 755 and 724, Orders and Regulations, 
is not clear, it being presumed that the orders and regulations re- 
ferred to are “Orders and Regulations, Corps of Engineers, United 
States Army.” It appears from such Orders and Regulations on file 
in this office that paragraphs 724 to 724.8, inclusive, have reference 
exclusively to contracts for the purchase of coal and the contract 
stipulations to be included therein, while paragraphs 755 to 755.2, 
inclusive, deal with disputes over contracts, appeals thereon, and the 
preparation of findings of fact in such cases, Neither paragraph 
would appear to be relevant to the instant matter. It appears, how- 
ever, that paragraphs 759 to 759.2, inclusive, of said Orders and Regu- 
lations set forth certain principles as to the applicability of the act 
of June 19, 1912, and the procedure to be followed in the administra- 
tion of the act, but there appears to be no suggestion in those para- 
graphs that the statute applies only to “public works” or “construc- 
tion’ contracts, and there is no logical basis for such a view in any 
case. 

The act of June 19, 1912, supra, by its plain terms applies to every 
contract of the United States of whatsoever nature, otherwise within 
its terms, which may require or involve the employment of laborers 
or mechanics, and, as stated by Attorney General Wickersham in 29 
Op. Atty. Gen. 583, 586: 

* * * That statute was passed for the purpose of enlarging the scope of 
the 8-hour law so that it should not be confined to labor on “the public works 


of the United States” but should apply to all Government contracts 
generally. * * * 


See, also, 30 Op. Atty. Gen. 364, in which Attorney General Gregory 
said: 


The act was intended tc extend the policy of the 8-hour day for laborers 
and mechanics employed on Government work—a policy which for many years 
had been in force as to works of construction carried on by the Government, and 
which had been repeatedly recognized and declared by acts of Congress. * * * 

Therefore, the view expressed in paragraph 2 of the second endorse- 
ment of September 8, 1938, from the District Engineer, Los Angeles, 
Calif., that “service contracts of the type here involved do not come 
within the definitions of contracts requiring inclusion of the 8-hour 
law stipulations, as stated in paragraph 724, Orders and Regulations, 
not being contracts for the construction or repair of a public work, 
such as the contract discussed in 17 Comp. Gen. 937,” would appear 
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to be manifestly erroneous, and out of line with the accepted interpreta- 
tion of the statute. The contracts here involved not only may, but 
doubtless will, require or involve the employment of laborers or 
mechanics in many instances and in their nature are squarely within 
the classes of contracts to which the statute applies. 

Moreover, there does not appear any logical support for the con- 
clusion stated in the fourth endorsement of September 26, 1938, from 
the Chief of Engineers, that the contracts are of the nature of con- 
tracts for “such articles and materials as may usually be bought in 
the open market” and so are within the excepted provisions of the 
8-hour law. The words “supplies,” “articles,” and “materials” appear- 
ing in the statute should, of course, be given their ordinary and 
general acceptation. With respect to the word “supplies” it appears 
that during the discussion of the bill (the present statute), prior to 
its passage by the Congress, Congressman Hughes of New Jersey 
stated that objection to the bill had been made before the committee 
on the ground that if the law was to apply to the purchase of supplies 
“the Government could not buy canned tomatoes or canned peaches 
or pears unless the tomatoes, peaches, and pears had been canned 
under the 8-hour law; that the Government could not purchase uni- 
forms for soldiers unless the cloth had been manufactured under the 
terms and provisions of the 8-hour law.” (See quotation in 30 Op. 
Atty. Gen. 24,29.) Apparently in recognition of the validity of that 
objection, supplies—that is, such articles and materials as the Gov- 
ernment is ordinarily called upon to purchase—were excepted from 
the operation of the act. It would appear reasonable to confine the 
exception of supplies to such articles as those enumerated by way of 
example and similar articles of ordinary need. As to the exception 
of “materials and articles such as may usually be bought in the open 
market,” Attorney General Gregory pointed out in his opinion of 
May 12, 1915, to the Secretary of War, 30 Op. Atty. Gen. 364, that 
some materials or articles were manufactured in stock or standard 
forms, supplied to the trade generally, usually found in stock, and 
bought from producers or dealers, and that such materials or articles 
were bought and sold in the open market, or the general market, as 
distinguished from other materials and articles which were not usually 
bought in the open market, but usually ordered to be made. 

From the foregoing it would appear to be self-evident that the 
subject contracts are in no reasonable sense contracts either for the 
purchase of supplies or for such materials or articles as may usually be 
bought in the open market. On the contrary, they are distinctly con- 
tracts whereby the contractors undertake to furnish the Government 
over a period of time, at stipulated prices, certain services which 
may involve or require the employment of laborers or mechanics, and, 
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therefore, are contracts within the requirements of the statute here 
under consideration, 

While the subject and similar contracts entered into heretofore will 
not be questioned further by reason of the failure to include the 
stipulations required by the 8-hour law of June 19, 1912, the matter 
is brought to your attention so that there may be taken the necessary 
administrative action for compliance with the statutory requirements 
in this respect in future contracts. 


(B-872) 


RETIREMENT—NAVY PROMOTION ACT OF JUNE 23, 1938—APPLICA- 
BILITY TO COAST AND GEODETIC SURVEY OFFICERS 


Officers of the Coast and Geodetic Survey are not entitled to retirement or to 
the retired pay provided for line officers of the Navy by section 12 (e) of 
the Navy Promotion Act of June 23, 1938, 52 Stat. 950, the act by its very 
terms being limited to line officers of the Navy except as otherwise specifi- 
cally provided therein, and section 11 of the act of May 18, 1920, applying 
to the Coast and Geodetic Survey the general laws of the Navy relating to 
retirement of officers of the Navy not of itself being justification for the 
application to such officers of retirement provisions made specifically 
applicable only to line officers of the Nay. 


po Semen’ General Elliott to the Secretary of Commerce, February 11, 


There has been received your letter of January 20, 1939, as follows: 


Your decision is requested as to whether provisions for retirement of com- 
missioned officers of the Navy contained in section 12 (e) of the Navy Promo- 
tion Act of June 23, 1988 (Public, 703, 75th Congress), are applicable to com- 
missioned officers of the U. 8S. Coast and Geodetic Survey. 

Section 12 of the act reads, in part, as follows: 

“(e) When officers of the line of the Navy, other than commissioned warrant 
officers, have completed twenty years’ commissioned service, they may at any 
time thereafter, upon their own application, in the discretion of the President, 
be retired from active service and placed upon the retired list with retired pay 
computed as provided in subsection (b) of this section: Provided, That the act 
of February 28, 1931 (46 Stat. 1431), insofar as the provisions thereof are em- 
bodied in section 388 (a) of title 34 of the United States code, is hereby 
repealed.” 

Subsection (b), referred to above, contains the following provision: 

“(b) * * *, with retired pay at the rate of 24% per centum of their active- 
duty pay at the time of retirement multiplied by the number of years of service 
for which entitled to credit in the computation of their pay on the active list, 
not to exceed a total of 75 per centum of said active-duty pay: Provided, That 
a fractional year of six months or more shall be considered a full year in com- 
puting the number of years service by which the rate of 2% per centum is 
multiplied.” 

Retirement of commissioned officers of the U. 8S. Coast and Geodetic Survey 
so prorsnet for in the act of May 18, 1920; 41 Stat. 603; U. 8S. C. 33: 864, as 

ollows: 

“All laws relating to the retirement of commissioned officers of the Navy 
er hereafter apply to commissioned officers of the Coast and Geodetic 

urvey.” 

The question submitted, therefore, is, may officers of the U. S. Coast and 
Geodetic Survey who have completed twenty years’ commissioned service be 
retired and placed on the retired list at any time thereafter, upon their own 
application, in the discretion of the President. 
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If your answer to the above question is in the affirmative, it is desired to 
know if such retired officers may be paid retired pay at the rate of 2% per 
centum of their active-duty pay at the time of retirement multiplied by the 
number of years of service for which entitled to credit in the computation of 
their pay on the active list, not to exceed a total of 75 per centum of said 
active-duty pay. 


The act of June 23, 1938, 52 Stat. 944, entitled “An act to regulate 
the distribution, promotion, and retirement of officers of the line of 
the Navy, * * *” by section 1 established a merit system of 
promotion by selection in the line of the Navy; section 2 fixes the 
strength of commissioned officers of the ljne, exclusive of commis- 
sioned warrant officers, at 5144 per centum of the total authorized 
enlisted strength of the active list of the Navy, with certain 
exceptions; section 3 provides for the distribution of grades as therein 
enumerated; section 4 provides for all promotions by selection of 
grades above that of lieutenant (junior grade) of the line of the 
Navy ; sections 5 to 10 pertain to selection boards, eligibility of officers 
for consideration, etc.; section 11 refers to promotion, and section 12 
authorizes retirement and retirement pay for officers of the line of 
the Navy to effectively carry out the provisions of the act; section 13 
provides for a minimum average of vacancies in the grade of Rear 
Admiral and section 14 provides for probationary appointments and 
revocation of commissions of officers with less than 7 years’ service 
considered by selection boards as lacking in aptitude. The act of 
June 23, 1938, also was made expressly applicable to officers of the 
line of the Marine Corps. By section 16 (a) it was expressly pro- 
vided that the provisions of the act shall not apply to officers of the 
Staff Corps of the Navy and section 17 repealed all laws or parts of 
laws inconsistent with the provisions of the act. 

Section 12 (b) referred to in section 12 (e), partially quoted in 
your letter, provides as follows: 


Officers, except lieutenant commanders, lieutenants, and lieutenants (junior 
grade), whose names are not placed upon the promotion list, shall be placed on 
the retired list on June 30 of the fiscal year in which they fail of selection as best 
fitted the second time in successive years, with retired pay at the rate of 2%4 per 
centum of their active-duty pay at the time of retirement multiplied by the 
number of years of service for which entitled to credit in the computation of 
their pay on the active list, not to exceed a total of 75 per centum of said active- 
duty pay: Provided, That a fractional year of six months or more shall be con- 
sidered a full year in computing the number of years service by which the 
rate of 24% per centum is multiplied. 


Section 16 of the act of May 22, 1917, 40 Stat. 87, 88, authorized 
relative rank of officers of the Coast and Geodetic Survey while serv- 
ing with the Army or Navy. Section 11 of the act of May 18, 1920, 
41 Stat. 603, provides: 

That in lieu of compensation now prescribed by law, commissioned officers 
of the Coast and Geodetic Survey shall receive the same pay and allowances as 
now are or hereafter may be prescribed for officers of the Navy with whom they 


hold relative rank as prescribed in the act of May 22, 1917, entitled “An act 
to temporarily increase the commissioned and warrant and enlisted strength of 





652 DECISIONS OF THE COMPTROLLER GENERAL 


the Navy and Marine Corps, and for other purposes,” including longevity; and 
ak laws relating to the retirement of commissioned officers of the Navy shall 
hereafter apply to commissioned officers of the Coast and Geodetic Survey: 
Provided, That hereafter longevity pay for officers in the Army, Navy, Marine 
Corps, Coast Guard, Public Health Service, and Coast and Geodetic Survey 
shall be based on the total of all service in any or all of said services. 

The act of July 19, 1919, 41 Stat. 163, making appropriations for 
sundry civil expenses of the Government for the fiscal year ending 
June 30, 1920, at page 215, under Coast and Geodetic Survey, made 
appropriation for the salary of the superintendent and definite and 
fixed salaries for a specific number of engineers, junior engineers 
and aides to be employed in the field and office as the superintendent 
may direct. 

The appropriation for the Coast and Geodetic Survey for the fiscal 
year 1939 contained in the act of April 27, 1938, 52 Stat. 281, insofar 
as providing for the pay and allowances of commissioned officers, 
provides : 

Pay, commissioned officers: For pay and allowances prescribed by law for 
commissioned officers on sea duty and other duty, holding relative rank with 
officers of the Navy, including one director, six hydrographic and geodetic engi- 
neers with relative rank of captain, ten hydrographic and geodetic engineers 
with relative rank of commander, seventeen hydrographic and geodetic engineers 
with relative rank of lieutenant commander, forty-seven hydrographic and 
geodetic engineers with relative rank of lieutenant, sixty-one junior hydrographic 
and geodetic engineers with relative rank of lieutenant (junior grade), twenty- 
nine aides with relative rank of ensign, and including officers retired in accord- 
ance with existing law, $815,000: Provided, That the Secretary of Commerce 


may designate one of the hydrographic and geodetic engineers to act as assistant 
director. 


Section 11 of the act of May 18, 1920, applies to the Coast and Geo- 
detic Survey the general laws of the Navy relating to retirement 
of officers of the Navy and which are applicable to all officers of the 
Navy; that section does not extend to the Coast and Geodetic Survey 
special provisions for retirement adopted in connection with and to 
accomplish the purpose of selecting and promoting only line officers 
of the Navy. 

The provisions of the act of June 23, 1938, specifically and clearly 
applicable only to the limited class of commissioned officers of the 
Navy known as line officers, which term has a well defined meaning, 
it seems to follow without serious question that all other officers are 
necessarily excluded from these provisions of the act whether they be 
members of the Navy or of any other service who otherwise might be 
entitled to retirement and retirement pay under the general retirement 
laws of the Navy. The disclosed purpose of the act of June 23, 1938, 
being limited to line officers of the Navy, it has no application to 
commissioned officers of the Coast and Geodetic Survey by reason 
of anything contained in section 11 of the act of May 18, 1920. See 
Bristow vy. United States, 47 Ct. Cis. 46; Huse v. United States, 43 id. 
19; Roberts v. United States 44 id. 411, 418. 
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You are informed that officers of the Coast and Geodetic Survey 
are not entitled to retirement or to the retired pay provided for line 
officers of the Navy under the provisions of section 12 (e) of the cited 
promotion act for line officers of the Navy. 


(B-1113) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—CIVILIAN 
EMPLOYEE FURLOUGHED WITHOUT PAY DURING MILITARY 
SCHOOL TRAINING—ACCRUED LEAVE FORFEITURES 


A civilian employee of the Government ordered with his consent to active duty 
as an Army Reserve officer for the purpose of receiving instruction at an 
officers’ training school and furloughed without pay for the period involved, 
forfeits, under the terms of section 9 of the uniform annual leave regula- 
tions effective January 1, 1938, all annual leave accrued under the act of 
March 14, 1986, 49 Stat. 1161, but unused prior to the reporting for such 
duty. 18 Comp. Gen. 94, amplified, and 17 id. 806, distinguished. 


Acting Comptroller General Elliott to the Secretary of War, February 11, 1939: 
Your letter of January 31, 1939, is as follows: 


Reference is made to your decision dated July 28, 1938 (A-96323) (vol. 18, 
p. 94), in which it is held that in the application of the provisions of section 9 
of the Annual Leave Regulations, a civilian employee who was furloughed 
without pay to permit of his assignment as a Reserve officer to active duty 
with the Civilian Conservation Corps, may not be allowed, upon his return to 
civilian employment, the annual leave which stood to his credit at the time of 
his furlough. 

The question arises as to whether the rule stated is also applicable to cases 
in which the circumstances are as follows: From time to time civilian em- 
ployees of this Department are ordered to active duty for the purpose of 
receiving instructions at officers’ training schools. These assignments are for 
definite periods of time, and of short duration, generally for three months 
or less. The employee receives the active-duty pay and allowances of a com- 
missioned officer of his rank while undergoing the training, and as the pay is 
practically always in excess of $2,000 per annum it is not possible to allow 
annual leave concurrently with the military duty. It is impracticable in most 
cases of this kind to grant annual leave before the active duty as Reserve officer 
becomes effective. A furlough without pay is accordingly granted, and since 
the active duty for purposes of instruction is clearly required for the national 
defense, the furlough is regarded as having been allowed in the interests of 
the Government. A furlough granted under these conditions differs from a grant 
of leave without pay on the request of the employee for purposes that are 
personal and have no bearing whatsoever on the interests of the Government. 

Because of the special circumstances outlined, this Department is in doubt as 
to whether the furlough without pay granted in the class of cases described 
is to be considered as in the same class as a leave without pay, so far as section 
9 of the Annual Leave Regulations is concerned. Leave without pay normally 
is granted for the convenience of the employee, and it is assumed therefore, that 
the purpose of section 9 of the Annual Leave Regulations may have been to 
insure that an employee should not be permitted to choose for his own con- 
venience to take leave without pay and defer the taking of annual leave. The 
decision of the Comptroller General dated April 2, 1988 (A-93663), which per- 
mits the restoration to duty of an employee suspended without pay for the 
purpose of allowing him the annual leave due him, indicates that all classes 
of nonpay status are not covered by section 9 of the Leave Regulations. It is 
considered reasonable to believe, therefore, that if an employee who is suspended 
without pay as a disciplinary measure retains his right to annual leave through 
the period of nonpay status occasioned by the suspension, an employee who is 
furloughed without pay for a definite period for a purpose in the interest of 
the service, should retain his rights to annual leave also. 
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A ruling, therefore, is requested as to whether an employee, under the condi- 
tions above stated, may retain credit for annual leave due him at the time 
of the furlough without pay and may be allowed such leave at an appropriate 
time following his restoration to duty. 


In the decision cited in the first paragraph of your letter it was 
stated : 


Section 9 of the uniform annual leave regulations provides as follows: 

“Leave without pay shall not be granted until all accumulated leave and 
current leave allowable under these regulations is exhausted, except that em- 
ployees injured in line of duty may take leave without pay, if desired, covering 
their absence due to such injury instead of covering such time by annua! leave; 
and during absence because of such injury and while being paid by the Bm- 
ployees’ Compensation Commission, employees shall continue to earn leave, 


which shall, however, be granted only in the event of their return to actual 
duty.” 


This regulation precludes the granting of leave or furlough without pay for 
any purpose with the one exception mentioned in the regulations until all annual 
leave has been exhausted. Hence, it would follow that, if furlough without 
pay be granted an employee to permit him to serve with the Civilian Conserva- 
tion Corps on active duty as a member of the Officers’ Reserve Corps of the 
Army, such furlough or leave without pay being in effect a separation from or a 
break in the service, any accrued unused annual leave at the time such furlough 
or leave is granted must be regarded as forfeited. Question (2) is answered 
accordingly. 

Under the provisions of section 37a of the National Defense Act, 
as amended by the act of June 4, 1920, 41 Stat. 776, the ordering of 
Reserve officers to active military duty to receive instruction in 
officers’ training schools in excess of 15 days in any calendar year 
may not be made without his consent, except in time of national 
emergency expressly declared by Congress. Such assignment to ac- 
tive military duty for training is entirely voluntary on the part of 
the Reserve officer, who is paid the active service pay and allowanc~s 
of his rating during the period of the assignment. As to this, there 
is no difference between a Reserve officer assigned (except in time of 
national emergency) to active duty to receive instruction at an 
officers’ training school in excess of 15 days in any calendar year and 
a Reserve officer assigned to active duty with the Civilian Conserva- 
tion Corps. Both assignments are authorized under section 37a of 
the National Defense Act. In either case, if the Reserve officer is 
a civilian employee of the Government he must apply for leave with- 
out pay from his civilian position pursuant to the regulations pro- 
mulgated by the President, in order to accept the assignment to active 
military duty with his consent. Section 9 of the uniform annual- 
leave regulations specifically prohibits the granting of leave without 
pay until all accumulated and current annual leave have been ex- 
hausted, with the exception stated in the regulations not here appli- 
cable. If the administrative office allows the leave without pay to 
permit the employee to accept assignment as a Reserve officer to active 
military duty in excess of 15 days in any calendar year, it follows 
that the unused annual leave must be forfeited unless used prior to 
reporting for military duty. These are the conditions fixed by the 
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leave regulations of the President, to which no exception is 
uuthorized. 

I find no merit in the comparison which is sought to be drawn in 
the next to the last paragraph of your letter between the situation 
here presented and that considered in decision of April 2, 1938, 17 
Comp. Gen. 806, wherein was discussed the administrative discretion 
to grant leave to employees suspended from duty for disciplinary 
reasons. Not only is the question of leave of suspended employees 
governed by another section of the leave regulations, viz, section 8, 
but in such cases the employee does not voluntarily apply for leave 
without pay during the period of suspension, but it is imposed by 
administrative action. 

The question presented in the concluding paragraph of your letter 
is answered in the negative. 


(A-99681) 


NAVY LINE PERSONNEL ACT OF JUNE 23, 1938—RETIRED PAY, AND 
ADVANCE PAY ON REVOCATION OF COMMISSIONS’ DETERMINA- 
TIONS 


An officer advanced to the grade of lieutenant commander on retirement under 
the proviso to section 12K of the Navy Line Personnel Act of June 23, 1938, 
52 Stat. 950, is entitled to 24% per centum of his active duty pay as a 
lieutenant commander of his length of service, multiplied by the number 
of years of service for which he is entitled to credit in the computation of 
his longevity pay, not to exceed 75 per centum of active duty pay. 
Officers retired under sections 11 (b) or 12 (f) of the Navy Line Personnel Act 
of June 23, 1938, 52 Stat. 948 and 950, respectively, are entitled to retired 
pay based upon 2% per centum of the active duty pay of the grade in 
which the law provides they shall be paid retired pay, multiplied by the 
number of years of service for which entitled to credit in the computation 
of their longevity pay as provided in prior laws, that is, under section 11 (b) 
the grade in which retired, and under section 12 (f), the grade from which 
promoted, but in either case not to exceed 75 per centum of their active duty 


pay. 
A lieutenant who for retirement purposes falls within both the provisions of 
sections 12 (k) and 12 (1) of the Navy Line Personnel Act of June 23, 1938, 
52 Stat. 950 and 951, respectively, is entitled to retirement in either case 
in the grade of lieutenant commander and to the retired pay provided in 
either of the said sections, whichever is the greater. 
Officers who for retirement purposes fall within both the provisions of sections 
12 (f) and 12 (1) of the Navy Line Personnel Act of June 23, 1938, 52 Stat. 
950 and 951, respectively, are entitled to promotion coincident with retire- 
ment in either case and to the retired pay based upon the grade from which 
promoted as provided in either of the said sections, whichever is the 
greater. 
The last proviso of section 14 (a) of the Navy Line Personnel Act of June 23, 
1988, 52 Stat. 951, that “no officer discharged by reason of revocation of 
commission within a period of probation shall receive advanced pay or 
allowances upon such discharge.” being broader in its terms than the 
enacting clause to which attached, must operate as a general enactment 
and control matters not within the enacting clause, and accordingly is for 
application to those officers who were serving under revocable commissions 
under the terms of section 2 of the act of May 6, 1932, 47 Stat. 149, and 
who under the terms of said act were, within the discretion of the Secretary 
of the Navy, in some cases, permitted to receive advanced pay. 
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Acting Comptroller General Elliott to the Secretary of the Navy, February 14, 
1939: 


There has been received your letter of November 28, 1938, as 
follows: 


The second proviso to section 11 (b) of the Line Personnel Act approved 
June 23, 1938 (Public, No. 703, 75th Congress), under the caption “Promotion 
of Officers,” reads as follows: 

“Provided further, That if such officer is neither so selected as best fitted nor 
adjudged fitted by such next ensuing selection board he will be placed on the 
retired list on June 80, of the then current fiscal year.” 

Section 12 (f) of the cited act of June 23, 1938, under the caption “Retirement 
of Officers,” provides: 

“(f) Captains, commanders, and lieutenant commanders promoted to those 
grades by reason of adjudgment as fitted for promotion, but not recommended 
by the report of a selection board, as approved by the President, for retention 
on the active list shall be retired on the date they are so promoted with the 
retired pay of the grade from which so promoted: Provided, That such officers 
shall not be retired earlier than six months after the date of approval by the 
President of the report of the selection board in which they were adjudged 
fitted for promotion.” 

The proviso to section 12 (k) of the cited act of June 23, 1938, reads as 
follows: 

“Provided, That lieutenants who served in the Navy or Naval Reserve Force 
prior té November 12, 1918, and who shall have completed not less than twenty- 
one years of service shall on retirement as provided in this subsection be 
advanced to the grade of lieutenant commander on the retired list with the 
retired pay of that grade.” 

Your decision is requested as to the manner in which retired pay should be 
computed in all cases arising under each of the above-quoted provisions from the 
Line Personnel Act of June 23, 1938. 

Section 12 (1) of the cited act of June 23, 1938, provides: 

“(1) All line officers of the Navy who have been specially commended for 
their performance of duty in actual combat by the head of the executive 
department under whose jurisdiction such duty was performed, when retired, 
except as provided in section 12 (h) of this act, shall, upon retirement, be 
placed upon the retired list with the rank of the next higher grade and witb 
three-fourths of the active-duty pay of the grade in which serving at the time 
of retirement.” 

Your further decision is requested as to how retired pay should be computed 
in each of the following cases: 

(1) Where an officer comes within the proviso to section 12 (k) and is also 
within the provisions of section 12 (1), as quoted above. 

(2) Where an officer comes within the provisions of both section 12 (f) and 
the proviso to section 12 (k), as quoted above. 

(3) Where an officer comes within the provisions of both section 12 (f) and 
12 (1), as quoted above. 

The Chief of the Bureau of Navigation invites attention to the fact that 
the line selection law of March 3, 1931 (46 Stat. 1482), contained in section 6 
thereof a general provision for the computation of retired pay at the rate of 
two and one-half per centum of the officer’s active duty pay at the time of 
retirement, multiplied by the number of years of service for which he was en 
titled to credit in the computation of his pay on the active list, not to exceed 
a total of seventy-five per centum of said active-duty pay, as did also to a 
limited degree the line selection law of August 29, 1916 (39 Stat. 556, 579), and 
that in general such provision was written into the several phases of retirement 
under the act of June 23, 1938 (secs. 12 (b), (d), (e), and (i)). 

Officers of the Bureau of Navigation attended the hearings on the bill H. R. 
9997, which afterwards became the act of June 23, 1938, and assisted the com- 
mittees in drafting the said bill and amendments which were proposed in the 
course of its enactment, and are therefore in a position to know what this legis- 
lation was intended by its sponsors to accomplish. I am, therefore, impressed 
by the statement which has been made to me by the Chief of the Bureau of 
Navigation that “the Burean believes that, from hearings and discussions, it 
was the intention of the Congress that all retired pay under the provision of 
this act, except where otherwise stated as 75 percent, should be computed as 
provided in Section 12 (b),” and I trust that you may give it this construction. 
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Section 14 (a) of the Line Personnel Act of June 23, 1938, under the caption 
“Probationary Appointments of Officers,” reads as follows: 

“(a) The Secretary of the Navy, under such regulations as he may prescribe, 
may hereafter revoke the commission of any officer on the active list, initially 
commissioned after the date of this act, who, at the date of said revocation has 
had less than seven years of continuous service as a commissioned officer of the 
line of the Navy or of the Marine Corps, and each officer whose commission is 
so revoked shall be discharged from the naval service: Provided, That the selec- 
tion boards considering lieutenant (junior grade) shall report the name of 
officers of that grade whom they consider lacking in aptitude for the naval 
service, and the commissions of officers so reported shall be revoked: Provided 
further, That no officer discharged by reason of revocation of commission 
within a period of probation shall receive advanced pay or allowances upon 
such discharge.” 

Section 2 of the act of May 6, 1932 (47 Stat. 149; 34 U. S. Code, sec. 403), 
provides for revocation by the Secretary of the Navy, under such regulations as 
he may prescribe, of all commissions issued after May 6, 1932, as ensigns in the 
line of the Navy, etec., at any time during a period of two years from the dates 
of such commissions, and that each officer whose commission is so revoked shall 
be discharged from the service with not more than one year’s pay. 

The 1932 act has been administratively construed and applied to cases coming 
within its terms as permitting the advancement to those officers whose commis- 
sions have been revoked of not more than one year’s pay, except in those cases 
where the commissions were revoked because of misconduct. However, under 
the terms of the last proviso to section 14 (a) of the Line Personnel Act of 
June 23, 1938, the payment of advance pay or allowances upon revocation of 
commission within the prescribed probationary period of seven years is pro- 
hibited. The question immediately arises as to whether the prohibition against 
advanced pay on revocation of commission pursuant to said section 14 (a) 
applies to those officers who were serving under revocable commissions under 
ee terms of the 1932 act and whose commissions may be revoked after June 

3, 1938. 

In view of the above your further decision is requested on the question 
whether the prohibition of advanced pay on revocation of commission under 
section 14 (a) of the act of June 23, 1938, is immediately applicable, or applicable 
only to officers entering the service after the date of said act. 


The Naval Appropriation Act for the fiscal year 1917, act of August 
29, 1916, 39 Stat. 556, at page 576, under the heading “Commissioned 
personnel” by the first paragraph under this heading fixed the number 
of officers of the line of the Navy and the proportions in the various 
grades. At page 578, it provided for promotion to the grades of 
commander, captain, and rear admiral by selection from the next lower 
respective grades as therein provided; authorized a selection board 
to consist of nine rear admirals on the active list; prescribed an oath 
to be taken by such members of the selection board; required that 
the Secretary of the Navy furnish the board with the number of 
vacancies in the three grades to be filled during the following calen- 
dar year, with a proviso that any officer eligible for selection should 
have the right to furnish through official channels a written communi- 
cation inviting attention to any matter of record in the Navy De- 
partment concerning him; that no captain, commander, or lieutenant 
commander who should have had less than 4 years’ service in the 
grade in which serving on November 30 of the year of the convening 
of the board, should be eligible for consideration by the board; that 
the recommendation of the board in the case of officers of the former 
Engineer Corps who are restricted by law to the performance of 
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shore duty, only, should be based on their comparative fitness for the 
duties prescribed for them by law. At page 579, it provided that 
the board should recommend for promotion a number of officers in each 
grade equal to the number of vacancies to be filled in the next higher 
grade during the following calendar year, with a proviso that no 
officer should be recommended for promotion unless he should have 
received the recommendation of not less than six members of the 
board; required that the report of the board be in writing signed by 
all of the members of the board and show that the board had care- 
fully considered the case of each officer eligible for consideration under 
the provisions of that law “and that in the opinion of at least six 
members, the officers therein recommended are the best fitted of all those 
under consideration to assume the duties of the next higher grade,” 
with an exception as to officers of the former Engineer Corps; required 
that the report of the board be submitted to the President for approval 
or disapproval, with a proviso that in the case of any officers recom- 
mended by the board who are not acceptable to the President, the 
board should be informed of the number of such officers and should 
recommend a number of officers equal to the number not found ac- 
ceptable to the President; that when the report of the board should 
have been approved by the President, the officers recommended therein 
should be then eligible for selection and, if promoted, should take rank 
with one another in accord with their seniority in the grade from 
which promoted, with a proviso that officers so selected should, prior 
to their promotion, be subject in all respects to the examination 
prescribed by law for officers promoted by seniority, and in case of 
failure to pass the required professional examination, the officer to 
be thereafter ineligible for selection and promotion, with a proviso 
that should the officer fail to pass the required physical examination, 
he should not be considered, in the event of retirement, entitled to 
the rank of the next higher grade, and provided that, on and after 
June 30, 1920, no captain, commander, or lieutenant commander 
should be promoted unless he had had not less than 2 years’ actual 
sea service in seagoing ships in the grade in which serving or who 
was more than 56, 50, or 45 years of age, respectively, with a proviso: 

That captains, commanders, and lieutenant commanders who become ineligible 
for promotion on account of age shall be retired on a percentage of pay equal 
to two and one-half per centum of their shore-duty pay for each year of service 
and with a further proviso that the total retired pay should not exceed 
75 percent of the shore-duty pay they were entitled to receive on the 
active list. Amendments were made to this statute by the act of 
July 1, 1918, 40 Stat. 717, as to exception from actual sea service, and 
otherwise by the acts of July 11, 1919, 41 Stat. 139 and 140, and June 
4, 1920, 41 Stat. 836, and a further amendment providing for service 
in grade until] March 5, 1929, instead of retirement for age in grade 
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was made by the act of June 22, 1926, 44 Stat. 761, with a proviso 
in this amendment as follows:, 

That the commissioned service of Naval Academy graduates, for the purpose 
of this act only, shall be computed from June 30 of the calendar year in which 
the class with which they graduated completed its academic course, or, if its 
academic course was more or less than four years, from June 30 of the calendar 
year in which it would have completed an academic course of four years. 

The exception or suspension for retirement for service in grade was 
extended by the act of March 4, 1929, 45 Stat. 1557, to March 5, 1931. 

The act of March 3, 1931, 46 Stat. 1482, entitled “An act to regu- 
late the distribution and promotion of commissioned officers of the 
line of the Navy, and for other purposes,” amended the act of Aug- 
ust 29, 1916, in specific terms in sections 1 and 2 or by inconsistent 
provisions in other sections, with a general repeal clause in section 
11. Section 1 amended the provision as to distribution in grades of 
commissioned line officers on the active list, section 2 modified the 
time of convening of the selection board established by the act of 
August 29, 1916, as amended, and the method of determining the 
names of officers eligible and the number of vacancies for which se- 
lection was to be made, Section 3 provided for ineligibility for 
selection of captains, commanders, and lieutenant commanders, if not 
recommended for promotion to the next higher grade by the report 
of a line selection board as approved by the President prior to the 
completion of 35, 28, and 21 years, respectively, of commissioned serv- 
ice in the Navy, repeated the provision for counting commissioned 
service of Naval Academy graduates as in the act of June 22, 1926, 
above, with an additional proviso as to ineligibility for selection of 
officers commissioned in the line of the Navy from sources other 
than the Naval Academy. Section 4 provided that the names of 
officers recommended for promotion to the next higher grade as ap- 
proved by the President should be placed on a promotion list with a 
provision as to precedence as to officers recommended by a prior board 
over officers recommended by a succeeding board, and gave the Sec- 
retary of the Navy, with the approval of the President, authority to 
remove the name of any officer from the promotion list and submit 
it to the next ensuing selection board, and if not recommended by that 
board the officer should be subject to involuntary retirement as pro- 
vided in that act “in all respects as though his name had not previ- 
ously been placed on the promotion list.” Section 5 provided that 
all officers who are not on the promotion list and who after the desig- 
nated periods of service as prescribed for their respective grades be- 
come ineligible for consideration by a later selection board in 
accordance with that law, or if on a promotion list fail professionally, 
shall be transferred to the retired list of the Navy, with a further 
proviso that all Neutenants who are 45 or more years of age or who 
have completed 20 years or more of service, counting all service for 
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which they would be entitled to credit for voluntary retirement, who 
fail professionally in the examination for lieutenant commander, 
should be retired, with a special provision for reversion of such of 
these lieutenants who, when appointed permanently as ensigns or 
above, were holding permanent warrant or commissioned warrant 
rank in the Navy. Section 6 provided: 

Officers retired pursuant to any section of this act shall receive pay at 
the rate of 214 per centum of their active-duty pay multiplied by the number 
of years of service for which they were entitled to credit in computation of 
their longevity pay on the active list, not to exceed a total of 75 per centum 
of said active-duty pay: Provided, That because of variations in the date of 
entry into the Naval Academy of members of the classes of 1906 to 1916, in- 
clusive, ranging from June to September, a fractional year of nine months or 
more shall be considered a full year in computing the number of years of 
service of members of those classes by which the rate of 2% per centum is 
multiplied. 

Section 7 authorized the selection board, when the number of in- 
voluntary transfers in any fiscal year exceeded the number therein 
prescribed, to designate by name such excess officers for retention 
on the active list until the end of the next fiscal year, the officer 
to be eligible for selection by the succeeding selection board, and if 
not then selected or again recommended for retention on the active 
list, to be retired in accordance with the provisions of that act, with 
a proviso that all transfers to the retired list pursuant to that act 
should be made as of June 30 of the current calendar year, the result- 
ing vacancies to be regarded as occurring on that date, and a pro- 
viso as to the appointment as ensigns from the graduating class of 
the Naval Academy as might be necessary to fill vacancies that would 
occur prior to July 1 of the current calendar year. Section 8 re- 
quired the exclusion of officers carried by law as additional numbers 
from any computation authorized or required pursuant to the act; 
section 9 repealed the provision for retirement for age in grade, and 
section 10 amended section 30 of the act of March 4, 1925, 43 Stat. 
1279, to provide, with respect to all officers of the Navy or Marine 
Corps who had been specially commended for the performance of 
duty in actual combat with the enemy during the World War by 
the head of the executive department under whose jurisdiction such 
duty was performed, that when retired by reason of age, ineligibility 
for promotion or ineligibility for consideration by a selection board 
for their respective grades, they should be retired with the next 
higher grade and with three-fourths of the pay they would have 
received if not advanced in rank pursuant to that section. Section 
11 repeals all acts and parts of acts in conflict with the provisions 
of the said act of March 3, 1931. 

The act of May 29, 1934, 48 Stat. 814, extended the provisions of 
the act of August 29, 1916, as amended by the act of March 3, 1931, 
with respect to promotion by selection in the line of the Navy and 
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the retirement of officers who are not on the promotion list or who 
are not found professionally qualified, to include promotions to the 
grades of lieutenant commander and lieutenant, and the retirement 
of lieutenants and lieutenants (junior grade), and fixed the service 
in grade as 14 years for lieutenants and 7 years for lieutenants 
(junior grade), and exempted the grades of lieutenant and lieuten- 
ant (junior grade) from the restriction as to the number of involun- 
tary transfers to the retired list in any fiscal year prescribed by 
section 7 of the act of March 3, 1931. 

The act of July 22, 1935, 49 Stat. 487, entitled “An act to regulate 
the strength and distribution of the line of the Navy, and for other 
purposes,” by section 1 amended the act of August 29, 1916, as to the 
number of commissioned officers of the line of the Navy, exclusive 
of commissioned warrant officers, by section 2 amended the provision 
as to the disposition and grades of such officers, with limits as to 
the number in certain grades in time of peace; by section 3 amended 
section 4 of the act of May 29, 1934, to provide that lieutenants and 
lieutenants (junior grade) who had not been recommended for pro- 
motion, if they have completed 14 and 7 years, respectively, of com- 
missioned service, should be carried as additional numbers in grade, 
and to provide for retirement of lieutenants and lieutenants (junior 
grade) after 21 and 14 years, respectively, and by section 5 amended 
section 3 of the act of March 3, 1931, as to definition of service in 
grade. 

The act of June 23, 1938, 52 Stat. 944, is entitled “An act to regu- 
late the distribution, promotion and retirement of officers of the line 
of the Navy and for other purposes.” Section 1 provides— 


That there is hereby established a merit system for promotion by selection 
in the line of the Navy. 


The subject of each of the following sections is: 


Authorized number of officers of the line. 
. Distribution of officers of. the line. 
Sec, 4. Promotion by selection. 
Sec. 5. Selection boards. 


Seo. 2 
3 
4 
5 
Sec. 6. Oath for members of selection boards. 
7 
8. 
9 


SEO, 


Sec. 7. Eligibility of officers for consideration by selection boards. 
SEc. Information to be furnished selection boards. 

Src. 9. Duties of selection boards. 

Sec. 10. Reports of selection boards. 


Sections 11, 12, and 17 of the act are as follows: 
PROMOTION OF OFFICERS 


Sec. 11. (a) The names of officers designated by a board as best fitted for 
promotion, and the names of officers adjudged by a board as fitted for promotion, 
and approved by the President, shall be placed upon a promotion list and promo- 
tions to fill vacancies shall be made from Officers of the next lower grade whose 
names appear on the promotion list as having been designated as best fitted for 
promotion : Provided, That officers whose names appear on the promotion list as 
having been adjudged fitted for promotion shall be promoted at the same time 
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that the officers next senior to them on the list of those designated as best 
fitted for promotion are promoted to the next higher grade: Provided further, 
That officers so promoted pursuant to the recommendations of the same report 
shall take rank with one another in accordance with their seniority in the 
grade from which promoted, and officers recommended in an earlier report shall, 
when promoted, have precedence of officers recommended in a later report: And 
provided further, That priority in assignment to duty in any grade shall be 
accorded, irrespective of seniority in grade, to those officers who have been 
selected as best fitted for promotion to that grade. 

(b) The Secretary of the Navy may, in his discretion, with the approval of 
the President, remove the name of any officer from the promotion list and submit 
it to the next ensuing selection board for consideration and recommendation : 
Provided, That the next ensuing selection board may select the officer concerned 
as best fitted for promotion or adjudge him fitted for promotion, and thereupon, 
with the approval of the President, the name of such officer shall be replaced 
on the promotion list, without prejudice by reason of its having been temporarily 
removed therefrom, and when promoted such officer shall take rank in accord- 
ance with his seniority on the promotion list at the same time his name was 
removed therefrom: Provided further, That if such officer is neither so selected 
as best fitted nor adjudged fitted by such next ensuing selection board he will 
be placed on the retired list on June 30 of the then current fiscal year: And 
provided further, That if the name of any officer selected as best fitted for pro- 
motion be removed from a promotion list of officers in any grade and submitted 
to another board as provided in this subsection, the estimate of the number of 
vacancies furnished said board by the Secretary of the Navy shall be increased 
accordingly. 

(c) No officer shall be promoted unless he has had not less than two years’ 
actual sea service in the grade in which serving and on the promotion list for 
that grade: Provided, That in exceptional cases where officers are specifically 
designated, during war or national emergency declared by the President, by the 
Secretary of the Navy as performing, or as having performed, such highly 
important duties on shore that their services cannot be or could not have been 
spared from such assignment without serious prejudice to the national interests, 
the qualification of sea service in the cases of those officers so specifically desig- 
nated shall not apply while the United States is at war, or during a national 
emergency declared by the President, or within two and one-half years subse- 
quent to the ending of such war or national emergency: Provided further, That 
the qualification of sea service shall not apply to officers restricted by law to the 
performance of engineering duty only or to the performance of aeronautical- 
engineering duty only. 


RETIREMENT OF OFFICERS 


Sec. 12. (a) For the purpose of the administration of this section, all officers 
on the active list now in the status of having failed of selection as best fitted. 
as defined in section 9 (a) of this act, one or more times shall be regarded as 
having failed of selection as best fitted once only. 

(b) Officers, except lieutenant commanders, lieutenants, and lieutenants 
(junior grade), whose names are not placed upon the promotion list, shall be 
placed on the retired list on June 30 of the fiscal year in which they fail of 
selection as best fitted the second time in successive years, with retired pay at the 
rate of 2% per centum of their active-duty pay at the time of retirement 
multiplied by the number of years of service for which entitled to credit in the 
computation of their pay on the active list, not to exceed a total of 75 per centum 
of said active-duty pay: Provided, That a fractional year of six months or more 
shall be considered a full year in computing the number of years’ service by which 
the rate of 2%4 per centum is multiplied. 

(ec) Lieutenant commanders, lieutenants, and lieutenants (junior grade) 
whose names are not placed upon the promotion list shall be honorably discharged 
from the Navy with two years’ pay if lieutenant commanders or lieutenants or 
with one year’s pay if lieutenants (junior grade) on June 30 of the fiscal year 
in which they fail of selection as best fitted the second time: Provided, That 
such lieutenant commanders, lieutenants, and lieutenants (junior grade) who 
were appointed as ensigns in the permanent line of the Navy, in accordance with 
the provisions of the act of March 3, 1901, as amended, shall have the option 
of reverting to such permanent warrant or permanent commissioned-warrant 
status in the lineal position to which their seniority would have entitled them 
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had their service subsequent to such appointment been rendered in the status 
to which they revert. 

(d) Captains, commanders, and lieutenant commanders promoted to those 
grades by reason of adjudgment as fitted for promotion, and recommended by the 
report of a selection board, as approved by the President, for retention on the 
active list, may be continued on the active list of the line of the Navy until they 
shall have completed thirty, twenty-eight, and twenty-six years, respectively, of 
commissioned service (with which commissioned service shall be included service 
as a commissioned warrant officer, active commissioned service in the Naval 
Reserve Force, service as a midshipman after graduation from the Naval Acad- 
emy, and service under a temporary commission in the Navy): Provided, That 
during such continuance on the active list they may become eligible for selec- 
tion, subject to the provisions of section 7 (a) of this act, as best fitted for 
promotion, and may be promoted consequent to such selection, but they shall 
not be eligible for consideration by any selection board for adjudgment as fitted 
for promotion: Provided further, That if such officers are not so selected as best 
fitted and if they twice fail of selection as best fitted they shall thereafter be 
ineligible for promotion: Provided further, That, if not so selected as best fitted, 
upon the completion of the periods of commissioned service stated in this sub- 
section, they shall be placed upon the retired list on June 30 of the fiscal year in 
which they completed such commissioned service with retired pay computed as 
prescribed in subsection (b) of this section. 

(e) When officers of the line of the Navy, other than commissioned warrant 
officers, have completed twenty years’ commissioned service, they may at any 
time thereafter, upon their own application, in the discretion of the President, 
be retired from active service and placed upon the retired list with retired 
pay computed as provided in subsection (b) of this section: Provided, That 
the act of February 28, 1981 (46 Stat. 1431), insofar as the provisions thereof 
are embodied in section 388 (a) of title 34 of the United States Code, is hereby 
repealed. 

(f) Captains, commanders, and lieutenant commanders promoted to those 
grades by reason of adjudgment as fitted for promotion but not recommended 
by the report of a selection board, as approved by the President, for retention 
on the active list shall be retired on the date they are so promoted with the 
retired pay of the grade from which so promoted: Provided, That such officers 
shall not be retired earlier than six months after the date of approval by the 
President of the report of the selection board in which they were adjudged fitted 
for promotion. 

(g) Officers named in a report of a selection board, as approved by the 
President, in accordance with the provisions of section 9 (c), shall be honor- 
ably discharged on June 30 of the fiscal year in which so named: Provided, 
That such officers shall receive on discharge not more than one year’s pay if 
lieutenants (junior grade), or two years’ pay if of a higher grade. 

(h) Officers on a promotion list who fail to pass the required physical exam- 
ination for promotion and who are found incapacitated for service by reason 
of physical disability contracted in the line of duty shall be retired in the rank 
for which they were selected, or adjudged fitted, with retired pay at the rate 
of 75 per centum of the active-duty pay of the grade to which selected or 
adjudged fitted. 

(i) Officers who fail on the professional examination for promotion shall 
be honorably discharged with one year’s pay if of less than twenty years’ 
service; if of over twenty years’ service they shall be retired on June 3) of 
the fiscal year in which they so fail with retired pay computed as in section 
12 (b) of this act. 

(j) No officer on the active list of the Navy on the date of approval of this 
act shall be retired in his present grade by reason of the provisions of subsec- 
tion (b) of this section or in the next higher grade by reason of the provisions 
of subsection (f) of this section sooner than he would have been retired by 
reason of service ineligibility for consideration for selection under provisions 
of law in effect on the date of approval of this act: Provided, That when any 
such officer shall have twice failed of selection as best fitted he shall become 
ineligible for consideration by subsequent selection boards. 

(k) Officers now in the grades of lieutenant commander and lieutenant, and 
lieutenants (junior grade) now additional numbers on the active list of the 
Navy by reason of the operation of the act of March 3, 1931 (46 Stat. 1483), 
as amended, shall, at their own request, in lieu of the honorable discharge pro- 
vided in subsection (c) of this section, be continued on the active list of the 
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Navy until the completion of the period of service designated in the said act, 
as amended, and shall then be retired as provided therein, but when they have 
twice failed of selection as best fitted they shall become ineligible for con- 
sideration by subsequent selection boards for promotion to lieutenant: Pro- 
vided, That lieutenants who served in the Navy or Naval Reserve Force prior 
to November 12, 1918, and who shall have completed not less than twenty-one 
years of service shall on retirement as provided in this subsection be ad- 
vanced to the grade of lieutenaut commander on the retired list with the re- 
tired pay of that grade. 

(1) All line officers of the Navy who have been specially commended for 
their performance of duty in actual combat by the head of the executive de- 
partment under whose jurisdiction such duty was performed, when retired, 
except as provided in section 12 (h) of this act, shall, upon retirement, be 
placed upon the retired list with the rank of the next higher grade and with 
three-fourths of the active-duty pay of the grade in which serving at the time 
of retirement. 

* ” » + + + - 


REPEAL PROVISIONS 


Seo. 17. All laws or parts of laws inconsistent with the provisions of this 
act are hereby repealed, and the provisions of this act shall be in effect in lieu 
thereof. 

Your third question will be answered first. Subsection (k) of sec- 
tion 12 clearly provides that officers therein described shall at their 
own request, in lieu of honorable discharge, upon the completion of 
the period of service designated in the act of March 3, 1931, as 
amended “be retired as provided therein.” Section 6 of the act of 
March 3, 1931, provided that all officers retired pursuant to any pro- 
vision of that act should receive pay at the rate of 214 per centum 
of their active duty pay multiplied by the number of years of service 
for which they are entitled to credit in the computation of their 
longevity pay on the active list, not to exceed a total of 75 percent. 
The act of July 22, 1935, amended the act of March 3, 19381, as there- 
tofore amended by the act of May 29, 1934, to require the retention on 
the active list as additional numbers after becoming ineligible for 
selection, of lieutenants and lieutenants (junior grade) until they 
had completed 21 and 14 years’ service respectively, with retirement 
after such periods subject to the limitation as to pay fixed in section 
6 of the act of March 3, 1931. Necessarily, the same limitation at- 
taches to the officers described in the proviso of subsection (k) of 
section 12, quoted in your letter, and an officer advanced to the grade 
of lieutenant commander “on retirement as provided in this subsec- 
tion” is entitled to receive 214 per centum of his active duty pay as a 
lieutenant commander of his length of service, multiplied by the 
number of years of service for which he is entitled to credit in the 
computation of his longevity pay. 

The Revised Statutes of the United States, as now codified in title 
34, United States Code, provide: 

SecTion 381. Retirement after forty years’ service—When any officer of the 
Navy has been forty years in the service of the United States he may be re- 


tired from active service by the President upon his own application (R. 8. 
§ 1443). 
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384. Age of retirement.—When any officer below the rank of vice admiral is 
sixty-four years old, he shall be retired by the President from active service 
(R. S. § 1444; Aug. 29, 1916, c. 417, 39 Stat. 579). 

417. Effect of finding of disability due to incident of service.—When a retiring 
board finds that an officer is incapacitated for active service, and that his in- 
capacity is the result of an incident of the service, such officer shall, if said 
decision is approved by the President, be retired from active service with retired 
pay (R. 8S. § 1453). 

991. General provisions.—Except as otherwise provided by law, the pay of 
all officers of the Navy who have been retired on account of age or length of 
service, or an account of incapacity resulting from long and faithful service, 
from wounds or injuries received in the line of duty, or from sickness or ex- 
posure therein, shall, when not on active duty, be equal to 75 per centum of 
the pay provided by law for the grade or rank which they held, respectively, 
at the time of their retirement; and the pay of all other officers on the retired 
list shall, when not on active duty, be equal to one-half the pay provided by 
law for the grade or rank held by them, respectively, at the time of their 
retirement (R. S. § 1588; May 30, 1908, ¢. 227, 35 Stat. 501; Ang. 29, 1916, e. 
417, 39 Stat. 579). 

An apparent ambiguity thus arises. Paragraph 12 (b) has specifi- 
cally fixed retired pay for officers whose names are not placed upon the 
promotion list and who are thereupon retired on June 30 of the fiscal 
year in which they fail of selection as best fitted the second time in 
successive years at 2144 per centum of their active duty pay at the time 
of retirement, multiplied by the number of years of service for which 
entitled to credit in the computation of their active pay, not to ex- 
ceed a total of 75 per centum of their active duty pay, with a proviso 
as to computing fractional years. Sections 12 (d), 12 (e), and 12 (i) 
as to officers coming within the terms of those subsections are specifi- 
cally limited to the retired pay provided for by section 12 (b). Sec- 
tions 12 (h) and 12 (1) as to officers coming within either of those 
provisions make specific provision for retired pay at 75 per centum 
of active duty pay. But the proviso quoted by you from section 
11 (b) and section 12 (f), although providing that the officer shall 
be retired makes no specific provision as to his retired pay, and the 
inference may be that he is entitled to retired pay at 50 per centum of 
his active duty pay pursuant to the provisions of section 1588, Revised 
Statutes, quoted. 

The provision contained in section 11 (b) is substantially identical 
with the provisions contained in section 4 of the act of 1931 sum- 
marized and quoted from above, under which the officer would receive 
retired pay at the rate of 214 per centum of his active duty pay at 
time of retirement, multiplied by the number of years of service for 
which he is entitled to credit in computation of his longevity pay 
under the plain terms of section 6 of that act, quoted in full above. 
Section 12 (j) refers to officers included within section 12 (f) in 
conjunction with officers included within section 12 (b). As to the 
rate of retired pay specifically fixed for officers within section 12 (b), 
that is, officers neither selected as best fitted for promotion nor ad- 
judged as fitted for promotion and officers within section 12 (f) hav- 


ing been adjudged fitted for promotion, it is apparent that if the 
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services of the officers in each case exceed 20 years, the officer adjudged 
fitted, if coming within section 1588, Revised Statutes, might receive 
less pay, although placed on the retired list in an advanced grade, 
than the officer neither selected as best fitted for promotion nor ad- 
judged fitted for promotion and retired in the grade held when he 
failed of selection. The prior selection laws are clear that officers 
retired because of nonselection shall receive retired pay at the rate of 
21% per centum of their active duty pay multiplied by the number 
of years they are entitled to credit in the computation of their lon- 
gevity pay, not exceeding 75 percent. As to officers coming within 
section 11 (b) or section 12 (f), there is no inconsistent provision in 
the act of 1938 giving any other retired pay and it seems clear that 
the prior provisions in the selection laws as to rate of retired pay are 
applicable, not having been repealed by any inconsistent provision 
in the act of 1938. Accordingly, your first and second questions are 
answered by saying that officers falling within either section 11 (b) 
or section 12 (f) are entitled to be paid retired pay based upon 214 
per centum of the active duty pay of the grade in which the law pro- 
vides they shall be paid retired pay, multiplied by the number of 
years of service as provided in prior laws, that is, under section 11 (b), 
the grade in which retired, and under section 12 (f), the grade from 
which promoted. 

If an officer falls within the proviso of section 12 (k) he must be 
a lieutenant who served in the Navy prior to November 12, 1918, and 
has completed not less than 21 years of service, and if retired under 
the proviso, would be entitled to retirement in the grade of lieutenant 
commander with 214 per centum of the active-duty pay of a lieutenant 

commander of his length of service, multiplied by the number of years 
of service as prescribed in the act of 1931, as amended. If, however, 
the officer has been commended as described in section 12 (1), he would 
be entitled to be placed on the retired list with the rank of the next 
higher grade, that is, lieutenant commander, with three-fourths of 
the active-duty pay of the grade in which serving at the time of re- 
tirement, that is, that of a lieutenant. Under both sections he would 
be on the retired list as a lieutenant commander and he would be 
entitled to the pay as prescribed in section 12 (k) or as prescribed in 
section 12 (1), whichever is the greater. Your fourth question is 
answered accordingly. 

It is understood that as to your fifth question the department has 
determined (which seems to be clear) that the situation on which it 
is based could not arise and no answer to that question will be 
necessary. 

As to officers falling within section 12 (f) and, also, section 12 (1), 
both of which provide for promotion coincident with retirement, the 
promotion under section 12 (f) is in effect an honorary promotion and 
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entitles on the retired list to only the pay of the grade from which 
promoted. The promotion coincident with retirement authorized by 
section 12 (1) is also an honorary promotion in rank with three-fourths 
of the active duty pay of the grade in which serving at the time of 
retirement, that is, the grade from which promoted coincident with 
retirement. The provisions as applied to the same officer are not 
cumulative and the one according him the greater benefits is for appli- 
cation. Your sixth question is answered accordingly. 

Your last question involves the effect, if any, that section 14 (a) 
of the act of June 23, 1938, works upon section 2 of the act of May 6, 
1932, 47 Stat. 149, title 34, United States Code, section 403. Section 2 
of the act of May 6, 1932, provides: 

That all commissions hereafter issued as ensigns in the line of the Navy, 
second lieutenants in the Marine Corps, and in the lowest commissioned grades 
of the Staff Corps of the Navy with the rank of ensign, may be revoked by the 
Secretary of the Navy, under such regulations as he may prescribe, at any time 
during a period of two years from the dates of such commissions, and each 
officer whose commission is so revoked shall be discharged from the service 
with not more than one year’s pay. The rank of such officers of the same date 
of commission among themselves at the end of said period shall be determined 
by boards of officers under such rules as may be prescribed by the Secretary of 


the Navy, and the recommendations of such boards shall be final when approved 
by him. 


Under the 1932 act the commissions of ensigns of the line of the 
Navy, and of the other officers named, commissioned after May 6, 1932, 
are revocable by the Secretary of the Navy at any time during a 
period of 2 years from the dates of such commissions with not more 
than 1 year’s pay. 

The payment of any amount on revocation of commission under the 
act of 1932 is discretionary with the Secretary of the Navy. A com- 
mission which can be revoked within a limit fixed by the act is a pro- 
bationary appointment. The last proviso of section 14 (a) while, 
of course, applicable to the revocation of commissions therein pro- 
vided for, contains broader language than the preceding part of the 
section. The language is all inclusive that “no officer discharged by 
reason of revocation of commission within a period of probation shall 
receive advanced pay or allowances upon such discharge.” While the 
usual office of a proviso is to qualify, restrict, or limit the enacting 
clause, yet if its terms are broader than such a purpose, it will operate 
as a general enactment and control matters not within the enacting 
clause. In Federal legislation that is frequently true. In this case, 
officers commissioned after June 23, 1938, whose commissions are re- 
voked pursuant to the provisions of section 14 (a) may not be paid 
advanced pay, indicating a change of legislative policy from that con- 
tained in the act of 1932, and it seems clear that as to ensigns serving 
under probationary appointments upon the enactment of that pro- 
vision the Congress proposed to deprive the Secretary of the Navy 
of his discretion under the act of 1932, auoted. to authorize in some 
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cases advanced pay, thus making immediately effective the new legis- 
lative policy as to revocations of commissions then authorized by law. 
Your question is answered by saying that the proviso cited is imme- 
diately applicable and operates as an independent enactment. 


(B-1500) 


ALIEN EMPLOYMENT AND CONTINUANCE IN EMPLOYMENT—WORK 
RELIEF AND RELIEF APPROPRIATION RESOLUTION OF FEBRUARY 
4, 1989—AMENDMENT INHIBITIONS INTERPRETATION 


A legislative proviso is to be construed as restraining or modifying that which 
immediately precedes it unless it clearly appears the legislative body 
intended it to have a wider scope. 

The proviso in section 2 of the joint resolution of February 4, 1939, Public 
Resolution No. 1, “that no part of the money herein appropriated shall be 
available to pay any person 30 days after the approval of this joint resolution 
who does not make affidavit as to United States citizenship,” is to be con- 
strued in accordance with the evident legislative intent and the rule of 
statutory construction that a proviso is, unless otherwise clearly shown, to be 
given no wider application than the enacting clause to which appended, and 
accordingly is for application only to persons employed on projects and not 
to administrative employees. 

Amendments to statutes are prospective only unless retroactive effect is required 
by explicit language or hy necessary implication. 

The requirement of section 2 of the joint resolution of February 4, 1939, Public 
Resolution No. 1, amending section 11 of the Emergency Relief Appropriation 
Act of 1938, which is also a joint resolution, that affidavits of citizenship 
shall be filed within 30 days after the approval of this joint resolution, has 
reference to the joint resolution of February 4, 1939, but as the sentence to 
which the citizenship affidavit proviso is appended is specifically made 
applicable to appropriations made by both resolutions, the inhibition against 
employing aliens or continuing aliens in employment is applicable to all 
projects prosecuted under either of the appropriations. 


Acting Comptroller General Elliott to the Secretary of Agriculture, February 
16, 1939: 


Your letter of February 14, 1939, is as follows: 


Public Resolution No. 1, 76th Congress, approved February 4, 1939, “Making 
an additional appropriation for work relief and relief for the fiscal year ending 
June 30, 1939,” amends, by section 2, section 11 of the Emergency Relief Appro- 
priation Act of 1938, 52 Stat. 809. 

The language of section 11, as amended, appears to be somewhat ambiguous. 
It is not clear from the proviso “That no part of the money herein appropriated 
shall be available to pay any person * * *” whether this provision is appli- 
cable to administrative employees or merely to workers employed on projects. 
The provision with reference to the furnishing of affidavits as to United States 
citizenship is a proviso to the first portion of the Section which deals with the 
nonemployment of aliens on projects, It is to be noted, furthermore, that the 
further proviso in the section with regard to preference in employment also 
refers to “such projects.” It would appear, therefore, that the proviso as to such 
affidavits is applicable only to project employees and not to administrative 
employees. Your opinion on this matter is requested. 

The proviso of the section with reference to the furnishing of affidavits as to 
citizenship refers to a date “thirty days after the approval of this joint resolu- 
tion.” It would not appear to have been the intent of the Congress retroactively 
to require affidavits from a date thirty days after the passage of the Emergency 
Relief Appropriation Act of 1938, and it would seem, therefore, that such pro- 
vision was intended to be applicable only to funds appropriated by the Deficiency 
Act. Your opinion is further requested, therefore, as to whether the provision 
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“That no part of the money herein appropriated shall be available to pay any 
person thirty days after the approval of this joint resolution who does not make 
affidavit as to United States citizenship, such affidavit to be considered prima 
facie evidence of such citizenship,’ is applicable only to funds appropriated 
by the Deficiency Act or to such funds and funds appropriated by the Emergeucy 
Relief Appropriation Act of 1938. 

In view of the time needed to have affidavits printed for execution by the 
employees of this Department who are concerned in the event that your opinion 
renders such action necessary, and the thirty-day requirement of the statute, 
an early reply will be greatly appreciated. 

Section 2 of the joint resolution of February 4, 1939, Public Reso- 
lution No, 1, 53 Stat. 508, provides: 

Sec. 2. Section 11 of the Emergency Relief Appropriation Act of 1938 is hereby 
amended to read 2s follows: 

“Sec. 11. No alien shall be given employment or continued in employment on 
any project prosecuted under the appropriations contained in the Emerge:cy 
Relief Appropriation Act of 1938 or this joint resolution: Provided, That no 
part of the money herein appropriated shall be available to pay any person 
thirty days after the approval of this joint resolution who does not make affi- 
davit as to United States citizership, such affidavit to be considered prima 
facie evidence of such citizenship: * * *” 

It is a well established rule of statutory construction that the office 
of a proviso is to restrain or modify that which immediately precedes 
it unless it clearly appears that the legislative body intended it to 
have a wider scope. When the House Joint Resolution 83—which 
became Public Resolution No. 1—first passed the House it contained 
a proviso “That no part of the money herein appropriated shall be 
paid to anyone who is not a citizen of the United States of America.” 
The Senate Committee amended the resolution by striking out said 
proviso and substituting in lieu thereof as section 2 substantially the 
same language as formerly contained in section 11 of the Emergency 
Relief Appropriation Act of 1938. In explanation of the amendment. 
the following statement was made (Senate Report No. 4) with refer- 
ence to the House proviso: 

The effect of such a requirement would be that each of the approximately 
3,000,000 W. P. A. workers would be required to submit a birth certificate or 
naturalization papers or other competent documentary evidence to the W. P. A. 
before puyments could be effected from the funds appropriated in House Joint 
Resolution 83. It would require months to verify the citizenship status of all 
workers employed on W. P. A., as in many places no birth records or other 
evidence to establish citizenship are maintained. 

These Senate Committee amendments were adopted by the Senate, 
the one striking out the House proviso being No. 10 and the one 
substituting section 2 in lieu thereof being No. 13. 

In conference Senate amendment No. 10 was agreed to and Senate 
amendment No. 13 was agreed to after being amended to read as it 
now appears in Public Resolution No. 1. In explanation of this action 
the following statement was made by the managers on the part of 
the House: 

Amendments Nos. 10 and 13: Strikes out, as proposed by the Senate, the 


House provision directed against aliens participating in the appropriation con- 
tained in the instant joint resolution, and in lieu thereof, instead of reenacting 
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section 11 of the Emergency Relief Appropriation Act of 1938, as proposed by 
the Senate, reenacts such section amended to exclude aliens, and requiring all 
persons employed on relief projects to make affidavit as to their United States 
citizenship as a condition precedent to the payment of compensation. (House 
Report No. 15, page 5). 

The legislative intent as thus expressed is in accord with the intent 
as disclosed by the application of the general rule of construction 
to the proviso as it appears in the joint resolution of February 4, 
1939. I am constrained to hold that the effect of the provision as 
enacted is that only persons employed on projects are required to 
make affidavits as to their citizenship. 

The requirement that the affidavits of citizenship shall be filed 
within “30 days after the approval of this joint resolution,” even 
though contained in an amendment of the Emergency Relief Appro- 
priation Act of 1938, which, also, is a joint resolution, undoubtedly 
relates to the joint resolution of February 4, 1939, thus conforming to 
the general rule of statutory construction that amendments to statutes 
are prospective, only, unless retroactive effect is required by explicit 
language or by necessary implication. United States v. St. Louis, 
etc. Railway Company, 270 U. S. 1; 16 Comp. Gen. 1051; 17 id. 690. 

With respect to your question whether the affidavits of citizenship 
are to be restricted to employees paid from the funds appropriated 
by “the Deficiency Act,” that is, the joint resolution of February 4, 
1939, it will be noted that the sentence to which the proviso is ap- 
pended is specifically made applicable to appropriations contained in 
the Emergency Relief Appropriation Act of 1938 and those in the 
present joint resolution. Hence, since the inhibition against employ- 
ing aliens or continuing aliens in employment is applicable to all 
._projects prosecuted under either of the two appropriations referred 
to, and the only purpose of the affidavits is to serve as prima facie 
evidence that the employees are not aliens, I have to advise that the 
citizenship affidavits should be required of all project employees whose 
American citizenship is not otherwise shown by conclusive proof 
regardless of whether they are paid from funds appropriated by the 
Emergency Relief Appropriation Act of 1938 or by the joint resolu- 
tion of February 4, 1939. 


(B-1040) 


NOTARIES PUBLIC—GOVERNMENT EMPLOYEES—BOND PREMIUM 
AND INCIDENTAL QUALIFICATION EXPENSES 


The act of August 5, 1909, 36 Stat. 125, prohibits the payment of premiums on 
bonds of officers and employees of the United States from public funds 
whether such bonds be required by law or otherwise, and is for application 
to the bond qualification, etc., expenses of a Government employee as a 
notary public, notwithstanding that his notary duties will be confined to 
Government business, with no private fee advantage, and that his notary 
commission is subject to termination upon leaving the Government service. 

16 Comp. Gen. 76, amplified. 
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Acting Comptroller General Elliott to the Chairman, United States Maritime 
Commission, February 17, 1939: 


Consideration has been given your letter of January 26, 1939, as 
follows: 


A request has been made on the Attorney General for the appointment of an 
employee of .the. Maritime Commission as a-notary public for the District 
of Columbia to take care of a portion of the notary business of the Maritime 
Commission. ’ 

The request for the appointment of this employee carries with it a statement 
that his duties as such will be confined entirely to Government business. I 
am informed that in recent years appointments of notaries public in Govern- 
ment establishments in the District of Columbia are made with this restriction 
and, in consideration of this waiver on the part of the notaries public, the De- 
partment of Justice waives the usual oral examination required of notaries 
public serving in private business activities. 

Another requirement of the Department of Justice with regard to notaries 
public is contained in the regulations of the Department of Justice dated May 
25, 1928, part of which reads as follows: 

“The commissions of persons so appointed will be subject to termination upon 
their leaving the Government service.” 

The notary so appointed will handle Government business exclusively and 
upon his separation from the service he will be required to resign his commission. 

Under title IV, section 14 of the Code of the District of Columbia, a notary 
public is required to furnish bond in the sum of $2,500. Heretofore premiums 
on these bonds have been paid by the employee. 

In a decision of the Comptroller of the Treasury, 23 [22] Comptroller of the 
Treasury 354, it was held that expenses incidental to qualification as a notary 
public should be borne by the employee and not by the Government for the rea- 
son that he will probably be able to earn fees on outside business. This 
decision further holds that the employment and qualification of a notary public 
are personal, and benefit the employee if he leaves the service and that there is 
nothing that he can return to the Government and no property or right will be 
acquired by it at the time of payment or any time if public funds were used. 

The rest.ictions of the Department of Justice, and the requirements of the 
Department, would appear to eliminate the questions raised by the Comptroller 
of the Treasury in his decision above referred to. 

In view of the restrictions imposed on Government notaries public, will you 
please advise if this Commission may pay the premiums on bonds of notaries 
and incidental expenses, assuming, of course, that premiums on bonds are 
otherwise properly payable from monies available to the Maritime Commission 


There is noted the statement in the penultimate paragraph of your 
letter but the matter does not rest solely upon the two cited consid- 
erations. There are for consideration, also, the provisions of the 
act of August 5, 1909, 36 Stat. 125, as follows: 


* * * the United States shall not pay any part of the premium or other 
cost of furnishing a bond required by law or- otherwise of any officer or em- 
ployee of the United States. 


This statute, in express terms, prohibits the payment of premiums 
on bonds of officers or employees of the United States from public 
funds and it is clear that the provision applies to all such bonds 
whether required by law or otherwise. 

In view of the statute, swpra, and the numerous decisions of the 
accounting officers of the Government—see particularly 16 Comp. Gen. 
76, and cases therein cited—I have to advise that in the absence of 
express statutory provisions the expenses incident to the qualification 
of a Government employee as a notary public are not payable from 
public funds. 
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(B-1109) 


CONTRACTS—8-HOUR LAW—APPLICABILITY TO EQUIPMENT 
PURCHASE INSTALLATIONS 


Contracts for the furnishing of equipment in a finished state and at a fixed 
price, including installation of the equipment so furnished, should contain 
a provision requiring compliance with the 8-hour work limitation law of 
June 19, 1912, 37 Stat. 137, where the installation is not merely incidental 
to the purchase and may require the work of a laborer or mechanic for 
a period greater than 8 hours in any 1 calendar day. 18 Comp. Gen., 337, 
amplified. 


Acting Comptroller General Elliott to the Administrator, United States Hous- 
ing Authority, February 18, 1939: 


There has been received your letter of January 17, 1939, as follows: 


Allow me to acknowledge the letter dated January 6, 1938 (19389) (your 
reference A-FJP-CE), of the Chief of the Contract Examining Section of your 
Office, calling attention to contract No. I hf 1706-AA—17, dated October 5, 1938, 
with J. E. Porter Corp., Ottawa, Illinois, for furnishing and installing play- 
ground equipment on certain named projects, and requesting that an explana- 
tion be furnished of the omission from the contract of the provisions of the 
eight-hour law (37 Stat. 137). 

Kindly be informed that this Authority has administratively determined 
that the contract in question is one for the purchase of supplies, and that the 
work of installation is merely incidental thereto. Therefore, it is respectfully 
submitted that the provisions of the eight-hour law are not applicable. In 
passing, I wish to point out that in a similar contract for equipment, No. I hf 
1706-AA-6, which was in excess of $10,000.00 the Authority inserted the pro- 
visions of the Walsh-Healey Public Contracts Act (Public, No. 846, 74th 
Congress). 

We have interpreted the above contracts not to be subject to the eight-hour 
law (37 Stat. 137) for the following reasons: 

1. Most of the work involved is performed at the factory. (See Ruling and 
Interpretation No. 1 under the Walsh-Healey Public Contract Act, section 1, 
paragraph 3b.) 

2. As stated above, the installation work is merely incidental to the purchase 
of the articles and does not materially increase the price thereof. 

3. The installation does not require the employment of mechanics or laborers 
over a substantial period of time, the time involved being from one to seven 
days depending on the article or articles to be installed. 

In your opinion A-97726 reported at 18 Conip. Gen. 337, 343, it would appear 
that you concur that reasons numbered 2 and 3 above would be sufficient to 
place the contract outside the provisions of the act of June 19, 1912 (37 Stat. 
137). However, if you are of the opinion that the provisions of the eight-hour 
law are applicable to contracts of this nature, and will so inform this Authority, 
any further equipment contract entered into by the Authority will contain the 
provisions of the eight-hour law. 


In support of your conclusion that the instant contract calling for 
the delivery and installation of playground equipment is not within 
the provisions of the 8-hour law, you refer to my decision of October 
14, 1938, 18 Comp. Gen. 337. However, in that decision, wherein 
were quoted the applicable provisions of the act of June 19, 1912, 
37 Stat. 137, and certain exceptions thereto, the Administrator of 
Veterans’ Affairs was advised, with reference to the applicability of 
the 8-hour law to contracts for the purchase and installation of 
equipment, as follows: 


Relative to your inquiry as to whether the statute is applicable to purchases 
of supplies or equipment, such as indicated in your letter, to be installed by 
the contractor, it would appear that when such article or equipment is pur- 
chased in a finished state at a fixed price, and installation in place is merely 
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incidental to the purchase, the statutory provisions would not be required. On 
the other hand, when installation of equipment is so part and parcel of the 
contract as to increase the cost of the article materially, and is a work of 
such duration as to require or involve the employment of laborers or mechanics 
over a substantial period of time, the statutory requirements would be for 
application. 

As to the application of the statute generally, attention is invited again to 
29 Op. Atty. Gen. 583, 587, in which Attorney General Wickersham said: 

“I am not able to say in advance that a contract for dredging may not 
possibly ‘require or involve the employment of laborers or mechanics’ in some 
of the stages of its performance. That is a proper matter for decision by 
the administrative officer in charge, applying the principles of law set out 
above. Where such officer is in doubt, the wisest course is to insert in the 
contract the eight-hour restriction required by the act of June 19, 1912, leaving 
the status of any particular person as to whom question is raised to be deter- 
mined by the actual facts of his employment.” 

The statute itself does not limit its application to contracts which positively 
will involve the employment of laborers and mechanics but embraces contracts 
which may require such employment, thus importing possibility rather than 
positivity. Therefore, it would appear that, if the contracting agency of the 
Government can determine positively beforehand that a given contract will 
not require or involve the employment of laborers or mechanics during the 
course of its performance, the provisions specified by the statute safely may 
be omitted, while in cases where doubt exists and performance of the contract 
may involve such employment, “the wisest course,” as said by the Attorney 
General, is to insert the eight-hour restriction required by the statute, thus pro- 
tecting the Government against possible violation of the law. If any contract 
containing such provision does not eventually involve such employment, the 
eight-hour provision therein would be inoperative. As to some of the types of 
contracts you list, and others similar, it is, of course, doubtful if performance 
would involve the employment of laborers for as much as eight hours at any 
one time, but the presence of the statutory provisions in the contract could 
not prejudice the contractor in that event. 


It is noted that the installation of this playground equipment re- 
quires the construction of concrete footings for many of the items, 
and that the period of time estimated for such installations is from 
1 to 7 days. When compared with the delivery period of 30 days 
promised by the contractor the time required for installation appears 
to bear substantial relation to the entire contract period. 

Accordingly, while no further question will be raised with respect 
to the contract here involved because of failure to exact compliance 
with the 8-hour law, you are advised that in future contracts of a class 
involving the installation of equipment, as distinguished from its 
delivery and assembly, where it appears that the period of time re- 
quired for installation is such that a laborer or mechanic might be 
called upon to perform work for a period greater than 8 hours in any 
1 calendar day, there should be included in the contracts a provision 
requiring compliance with the act of June 19, 1912, supra. 


(B-1098) 


HOLIDAY COMPENSATION—PER DIEM 24-HOUR SERVICE 8-HOUR 
SHIFT EMPLOYEES—HOLIDAY STATUTE OF JUNE 29, 1938 


Per diem employees engaged in 24-hour service who work in shifts on 5 days of 
8 hours each out of 7 consecutive days are regular employees of the Federal 
Government within the meaning of the holiday resolution of June 29, 1938, 
52 Stat. 1246, and may not be exempted from the rule that employees re- 
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quired to work on a holiday or closed day within their regular tour ot 
duty are entitled only to their regular pay for the time actually worked 
and may not be paid in addition thereto 1 day’s gratuity pay for the 
holiday. 


Setten, Sampineter General Elliott to the Secretary of the Navy, February 23, 
1939: 


Your letter of January 30, 1939, is as follows: 


Pursuant to Public Resolution No. 127, approved June 29, 1988 (52 Stat. 
1246), and in conformity with decisions of the Acting Comptroller General 
of July 6, 1938 (18 Comp. Gen. 10) ; August 23, 1938 (18 Comp. Gen. 191); and 
August 29, 1938 (18 Comp. Gen. 206), the Navy Department has amended the 
“Schedule of Wages for Civil Employees in the Field Service of the Navy 
Department and the Marine Corps—Revised to March 1, 1936,” as follows: 

“Strike out subparagraphs 3, 4, 6, and 7 of paragraph 3 of the ‘Instructions,’ 
on pages 55 and 56, and substitute the following subparagraphs in lieu thereof: 

“*For work on any day declared a holiday by Federal statute or Executive 
order or any day on which the departments and establishments of the Govern- 
ment are closed by Executive order, within the employee's regular tour of duty, 
the schedule rate of pay shall be allowed. 

“*Whenever an employee is relieved or prevented from working solely be- 
cause of the occurrence of any day declared a holiday by Federal statute or 
Executive order, or any day on which the departments and establishments of 
the Government are closed by Executive order, he shall receive the same pay for 
such days as for other days on which an ordinary day's work is performed. 

“‘For work on any day declared a holiday by Federal statute or Executive 
order or any day on which the departments and establishments of the Govern- 
ment are closed by Executive order, not exceeding eight hours, when not @ 
part of the employee's regular tour of duty, performed under proper authority, 
the schedule rate of pay plus 50% additional shall be allowed. 

“For work in excess of eight hours on Sunday or on any day declared a 
holiday by Federal statute or Executive order or any day on which the de- 
partments and establishments of the Government are closed by Executive order, 
when such days are not a part of the employee’s regular tour of duty, per- 
formed by reason of extraordinary emergency, 50% additional to the Sunday 
or holiday rate of pay, or 125% additional to the schedule rate of pay shall 
be allowed.’ 

“Strike out the second and third sentences in paragraph 5 of the ‘Instructions,’ 
on page 56, and substitute the following in lieu thereof: 

“Employees “assigned to duty” for which additional pay is provided herein 
shall receive the additional pay for the duration of the assignment, including 
periods of leave of absence with pay and days declared holidays by Federal 
statute or Executive order, or any day on which the departments and estab- 
lishments of the Government are closed by Executive order. Employees re- 
ceiving additional pay “while actually engaged” upon work for which additional 
pay is provided herein are not entitled to such additional pay during periods 
of leave of absence with pay and on the days above referred to.’ 

“Strike out subparagraph 8 of paragraph 2 of the ‘Instructions,’ on page 55, 
and substitute the following in lieu thereof: 

“*Whenever a per diem employee is relieved or prevented from working 
solely because of the occurrence of any day declared a holiday by Federal 
statute or Executive order, or any day on which the departments and establish- 
ments of the Government are closed by Executive order, such day shall be re- 
garded as a part of his 40-hour work week. The authority of the department 
must be obtained in advance for employment in excess of 40 hours in a week 
in which a holiday or closed day occurs within the work week of a per diem 
employee, except that a per diem power-plant employee, or any other per diem 
employee whose 40-hour tour of duty requires that he work on a holiday, 
may be employed in excess of the 40 hours without the authority of the 
Department.’ 

“Insert after subparagraph 7 of paragraph 8 of the ‘Instructions’ on page 56 
the following as subparagraph 8: 

“*A per diem power-plant employee or any other per diem employee whose 
40-hour tour of duty requires that he work on a holiday is not entitled to 
gratuity pay for a holiday or closed day within his regular tour of duty, unless 
he is relieved from working solely because of the occurrence of the holiday. 
If such an employee is relieved from working for all or any part of such a 
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holiday or closed day solely because of the occurrence thereof, he is entitled 
to one day’s pay.’ 

Since the promulgation of the above-quoted decisions of the Acting Comptroller 
General and amendments to the current schedule of wages, the Navy Depart- 
ment has received several requests from labor organizations that the Navy 
Department request the Acting Comptroller General to exempt per diem power- 
plant employees and other employees engaged in 24-hour service from such 
decisions. 

Accordingly, your decision is requested on the following question: 

Are per diem power-plant employees and other per diem employees engaged 
in 24-hour service, who work in shifts on five work days of eight hours each 
out of seven consecutive days, and whose 40-hour tours of duty require that 
they work on holidays and closed days occurring therein, entitled to gratuity 
pay for such holidays and closed days within their regular tours of duty in 
addition to pay for the time actually worked on the holidays and closed days? 


Public Resolution No. 127, approved June 29, 1938, 52 Stat. 1246, 
provides as follows: 

That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a 
holiday such as New Year’s Day, Washington’s Birthday, Memorial Day, 
Fourth of July, Labor Day, Thanksgiving Day, Christmas Day, or any other 
day declared a holiday by Federal statute or Executive order, or any day on 
which the departments and establishments of the Government are closed by 
Executive order, they shall receive the same pay for such days as for other 
days on which an ordinary day’s work is performed. 

Sec. 2. The joint resolution of January 6, 1885 (U. 8S. C., title 5, sec. 86), 
and all other laws inconsistent or in conflict with the provisions of this act are 
hereby repealed to the extent of such inconsistency or conflict. 

Section 2 of the act specifically repeals the prior statutes authoriz- 
ing gratuity pay for holidays and it was so stated in 18 Comp. Gen. 
10; id. 191, cited in the first paragraph of your letter. This new 
holiday statute is applicable to “regular employees of the Federal 
Government whose compensation is fixed at a rate per day, per hour 
or on a piece-work basis.” Per-diem employees engaged in 24-hour 
service who work in shifts on 5 days of 8 hours each out of 7 consecu- 
tive days are regular employees of the Federal Government within the 
meaning of the statute and may not be exempted from the rule re- 
quired by the statute that employees required to work on a holiday or 
closed day within their regular tour of duty are entitled only to their 
regular pay for the time actually worked and may not be paid in addi- 
tion thereto 1 day’s gratuity pay for the holiday. 

The question presented is answered in the negative. 


(B-782) 


LEASES—ALTERATIONS, REPAIRS, AND IMPROVEMENTS—METHOD OF 
MAKING AND MAKING OF ALTERATIONS, ETC. DURING OTHER 
THAN FIRST YEAR OF RENEWABLE LEASE 


Section 322 of the Economy Act of June 30, 1982, 47 Stat. 412, limiting the 
amount which may be obligated or expended for alterations, improvements, 
or repairs to premises leased by the Government, does not require that any 
particular method be employed in effecting the changes, and there is no legal 
objection to having the said changes made by the Government agencies, 
either by force account or by contract, instead of by the lessor, but where 
the lease provides that the lessor may terminate the lease “upon 30 days’ 
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written notice,” consideration should be given to safeguarding against the 
termination contingency so that there may not be made permanent improve- 
ments for which the Government will receive little or no benefit. 

Section 322 of the Economy Act of June 30, 1932, 47 Stat. 412, limiting the amount 
which may be obligated or expended for alterations, improvements, or repairs 
to premises leased by the Government to not more than “25 per centum of 
the amount of the rent for the first year of the rental term,” does not prohibit 
the making of expenditures for such changes in the second or third year of a 
renewable lease provided the aggregate of the expenditures for the first year 
of the lease term and the subsequent years does not exceed 25 percent of the 
rental for the first year. 


Acting Comptroller General Elliott to the Secretary of the Interior, February 
24, 1939: 


Your letter of January 17, 1939, is as follows: 


For the purpose of housing certain records of The Adjutant General's Office 
of the War Department and attendant personnel, the National Park Service of 
this Department entered into a sublease with the Hecht Company on July 22, 1935, 
for the Government's occupancy of the entire two-story building known as 60 
Florida Avenue, Northeast, and situated on lot 805 in square 3518 of the District 
of Columbia, for the term beginning May 12, 1985, and ending June 30, 1986, at an 
annual rental of $10,000.08, which amount is within fifteen percent of the fair 
market value or the assessed value of the premises as established by the assessor 
for the District of Columbia, with a provision that the instrument could be re- 
newed annually to June 30, 1988, at the same rental rate. 

When the sublease referred to above expired on June 30, 1988, no Government- 
owned space was available for housing the activities of The Adjutant General's 
Office of the War Department housed in that building, and, after a careful survey 
disclosed that no other comparable space was available for leasing at the same 
or a lower rental, negotiations were conducted with the owner of the premises 
for a new lease at the same rental rate for a term beginning July 1, 1938, and 
ending June 30, 1989, with the option that the Government may renew the 
instrument to June 30, 1941, at the same rental rate. 

The Adjutant General's Office of the War Department, since occupying the 
premises under the new lease as of July 1, 1988, has found it necessary to 
increase the personnel in charge of the files and records to the extent that 
the premises now require certain alterations, improvements, and repairs which 
ure necessary to place the building in condition suitable for the purpose for 
which it is being used at this time. These alterations, improvements, and 

_ repairs when completed might be of a permanent character. The changes are, 
however, necessary for the accommodation of employees of the Federal Goy- 
ernment. It is estimated that these alterations, improvements, and repairs 
will cost approximately $2,000.00. 

Section 322 of the Economy Act of June 30, 1932, 47 Stat. 412, provides in 
part as follows: 

“Hereafter no appropriation shall be obligated or expended * * * for 
alterations, improvements, and repairs of the rented premises in excess of 
twenty-five per centum of the amount of the rent for the first year of the 
rental term, or for the rental term if less than one year * * *.” 

There is submitted for your consideration the question as to whether there 
will be any objection to the Government performing the said alterations, im- 
provements, and repairs by force account or contract, or whether, by your 
interpretation of the act, the work must be performed by the owner and a 
supplemental agreement entered into whereby he is to be reimbursed by the 
Government in monthly payments and the rental and repair installments stated 
separately upon the voucher. 

Should there be no objection to the Government performing the work, either 
by force account or contract, there is also submitted the question that, should 
it be determined after the first year of occupancy that it was necessary to 
make further improvements in the premises amounting to $500.00, could such 
improvements be made by the Government during subsequent renewal periods 
of the lease, providing the total cost of alterations, improvements, or repairs, 
during the total period of the lease and its renewals, does not exceed twenty- 
five percent of the amount of the rent for the first year of the rental term? 

A copy of the lease under which the Government is now occupying the 
premises is attached. 

An early decision will be appreciated. 
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The limitation appearing in that part of section 322 of the Econ- 
emy Act of June 30, 1932, quoted in your letter, does not re- 
quire that any particular method be employed in effecting “altera- 
tions, improvements, and repairs” necessary to fit the rented premises 
for occupancy by the Government, so that there would appear to be 
no legal objection to having said alterations, improvements, and re- 
pairs made by force account or by contract, instead of by the lessor. 
It is noted, however, in the present case, that paragraph 3 of the 
lease provides “that the lessor or the lessee may terminate this lease 
upon 30 days’ written notice.” Under such provision if the work 
be done by the Government at a cost approximating 20 per centum 
of the rent for the first year and the lease be terminated by the lessor 
before the end of the year, there may result an expenditure of public 
funds for which the Government will receive little or no benefit. In 
the circumstances it may be advisable from an administrative stand- 
point to provide against the happening of such contingency before 
any permanent improvements to the premises not absolutely essential 
to the Government’s occupancy are undertaken. 

As to your second question relating to further improvements after 
the first year, it is noted that while the term of the lease is for 1 
year it may be extended by renewals to June 30, 1941. The rental 
term, therefore, within the meaning of section 322, supra, does not 
in fact expire until June 30, 1941. In view of the fact that said 
section provides that there shall not be obligated or expended for 
alterations, repairs, and improvements on rented premises an amount 
“in excess of 25 per centum of the amount of the rent for the first 
year of the rental term,” if an amount equal to 25 per centum of 
the first year’s rental is expended during the first year of the rental 
term, there would be no authority to expend any further sum for 
alterations, improvements, and repairs in the second and third years 
of the rental term. On the other hand, if the amount expended dur- 
ing the first year of occupancy is less than 25 per centum of the first 
year’s rental, there would appear to be no legal objection to making 
further expenditures during the second or third year of occupancy 
under renewals, provided the aggregate expenditures for the 3 years 
will not exceed 25 per centum of the rental for the first year. 

The questions submitted are answered accordingly. 


(B-1153) 


WORK RELIEF AND PUBLIC WORKS APPROPRIATION ACT OF 1938— 
FUNDS TRANSFERRED FOR NAVAL ESTABLISHMENT PROJECTS— 
PURCHASES OF SUPPLIES AND PROCUREMENTS OF SERVICES— 
ADVERTISING AND FORMAL CONTRACT REQUIREMENTS 


The act of March 2, 1907, 34 Stat. 1193, authorizing “The purchase of supplies 
and * * * services for * * * the naval service * * * in open 
market in the manner common among businessmen, without formal contract 
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or bond, when the aggregate of the amount required does not exceed $500,” 
having been superseded as to funds made available by the Work Relief 
and Public Works Appropriation Act of 1988, 52 Stat. 809, and transferred 
for projects under the jurisdiction of the Naval Establishment, by the 
provisions of section 18 of the said relief act permitting open market pur- 
chases or procurement of services only where the aggregate amount is less 
than $300, purchases or procurements under the said transferred funds may 
be made only in accordance with the 1907 act as so superseded, that is, 
without formal contract, when the amount does not exceed $500, but, with- 
out advertising, only when the amount is less than $300. 


Acting Comptroller General Elliott to the Secretary of the Navy, February 24, 
1939: 


I have your letter of February 2, 1939 (JJ/L4(390116)S), as 
follows: 


The General Accounting Office forwarded to the Navy Department a pre- 
audit difference statement dated September 26, 1938, returning voucher No. 57, 
drawn in favor of Elmer S. Anderson on schedule No. 57 of the Bureau of 
Yards and Docks, Navy Department, in the sum of $502.12, on which statement 
the following notation appears: 

“Emergency Relief Funds transferred from the Works Progress Administra- 
tion to another agency of the Government remain subject to the open-market 
limitation of $300 as provided in section 18 of the Emergency Relief Act of 
1988, 52 Stat. 809. 

“See 16 Comp. Gen. 545; 17 id. 73.” 

Section 18 of the Emergency Relief Appropriation Act of 1938, approved June 
21, 1988 (Pub. Res. No. 122, 75th Congress), reads: 

“The provisions of section 3709 of the Revised Statutes (41 U. 8. C., 5) shall 
not apply to any purchase made or service procured in connection with the 
foregoing appropriation when the aggregate amount involved is less than 
$300.” 

The Procurement Division of the Treasury Department, by letter of August 
4, 1938 (copy attached), designated the Bureau of Supplies and Accounts of 
the Navy Department as the agency to procure such materials as may be 
required in connection with Navy projects heretofore and hereafter authorized 
under the “Work Relief and Public Works Appropriation Act of 1938.” This 
act provided funds for various purposes under several titles, of which the 
“Emergency Relief Appropriation Act of 1938,” above mentioned, comprised 
title L. 

The Work Relief and Public Works Appropriation Act authorized allotment 
of funds provided thereunder to finance Federal projects which funds thus 
allotted are expended by the various departments and governmental agencies 
concerned. ‘ 

In expending the moneys made available for projects under the jurisdiction of 
the Naval Establishment, the Navy Department has applied the following 
provisions of the act of March 2, 1907 (34 Stat. 1193; 34 U. 8. C. sec. 571): 

“The purchase of supplies and the procurement of services for all branches 
of the naval service may be made in open market in the manner common 
among businessmen, without formal contract or bond, when the aggregate of 
the amount required does not exceed $500, and when, in the opinion of the proper 
administrative officers, such limitation of amount is not designed to evade 
purchase under formal contract or bond, and equally or more advantageous 
terms can thereby be secured.” 

As the authority granted by the last-cited act did not restrict its applica- 
tion to purchases under any specific appropriation, but specifically included the 
purchase of supplies and the procurement of services for all branches of the 
naval service, and as the funds allotted to the Navy from the appropria- 
tion made by the Work Relief and Public Works Appropriation Act of 
1938 are for the purchase of supplies and the procurement of services for the 
naval service, the 1907 Act, supra, has been construed as applicable to purchases 
made by the Navy chargeable to the funds allotted from the 1938 Relief Act. 

In view, however, of the question raised by the Audit Division of the General 
Accounting Office, with regard to voucher No. 57 in favor of Elmer 8. Anderson, 
your decision is requested as to whether the purchase of supplies of the char- 
acter here involved and the procurement of services chargeable to funds allotted 
for Navy projects are governed by section 18 of the Emergency Relief Appro- 
priation Act of 1988, or by the act of March 2, 1907, above quoted. The excess 
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over $500 authorized by the 1907 act, shown on voucher No. 57, is being taken 
up with the purchasing and vouchering office. 

As open-market purchases are being made continuously by Navy field pur- 
chasing offices for materials chargeable to the allotments made to the Navy 
under the Emergency Relief Appropriation Act of 1938 up to the limitation of 


$500, authorized by the 1907 act, the favor of an early decision will be ap- 
preciated. 


The act of March 2, 1907, 34 Stat. 1193, quoted in your letter, has in 
many instances heen construed by the accounting officers of the Gov- 
ernment as constituting an exception to the provisions of sections 3709 
and 3744, Revised Statutes. 17 Comp. Gen. 1066. 

Section 18 of the Emergency Relief Appropriation Act of 1938, 
52 Stat. 814, quoted in your letter, specifically exempting from the 
requirements of section 3709, Revised Statutes, purchases made or 
services procured with funds made available by said act when the 
aggregate amount involved is less than $300, does not entirely super- 
sede the provision in the act of March 2, 1907, insofar as the use of 
funds made available under the relief act is concerned, but supersedes 
it only insofar as there may be a conflict. The primary purpose of 
the act of March 2, 1907, is to authorize purchases of supplies and the 
procurement of services for all branches of the naval service when the 
aggregate amount does not exceed $500 without a formal contract as 
required by section 3744, Revised Statutes, and it authorizes such pro- 
cedure only when “equally or more advantageous terms can thereby be 
secured.” While a formal contract in such instances is not required, 
it is understood that it is the practice of the Naval Establishment in 
making such purchases or procuring such services to determine the 
most advantageous terms by obtaining bids or quotations informally. 
Section 18 of the 1938 act, swpra, specifically limits to less than $300 
purchases made or services procured with funds made available under 
said act without regard to section 3709, supra, and to that extent the 
showing as to whether equally or more advantageous terms can be 
secured may be dispensed with. However, where the purchases or 
procurements under funds allotted from appropriations made in the 
Emergency Relief Appropriation Act of 1938 aggregate $300 or more 
but do not exceed $500, while a formal contract is not required, there 
must be compliance with section 3709 as regards advertising. 

If the procedure in the Navy Department has been otherwise than 


as herein indicated the proper administrative action should be taken 
to correct the same. 


(A-96919) 


CONTRACTS—MISTAKES—BIDS—GOVERNMENT AND CONTRACTING 


OFFICERS’ MISTAKE OBSERVANCE AND BID VERIFICATION OBLI- 
GATION 


The responsibility for the preparation and submission of a bid is upon the bidder 
and there is no duty on the contracting officer to request a bidder to verify 
his bid, nor on the Government to have the said officers act as guardians for 

161412—389———_45 
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careless bidders, and the failure of a contracting officer to notice probability 
of error and ask for verification thereof before making award imposes 
no duty on the United States after acceptance of the bid and performance 
of the contract to pay any amount in addition to the contract price. 


Acting Comptroller General Elliott to Gertler Electric Supply Corporation, 
February 28, 1939: 


Your letter of January 10, 1939, requests reconsideration of deci- 
sions of August 19, 1938, and September 7, 1938, A-96919, sustaining 
settlement dated May 11, 1938, which disallowed your claim for $100, 
the balance stated to be due by reason of an alleged error in bid dated 
October 29, 1936, accepted October 30, 1936, for furnishing galvanized 
switch boxes and fixture studs to the Works Progress Administration, 
Long Island City, N. Y. 

The basis of your request for reconsideration is that there was such 
a difference between your bid and the other bids received that the 
contracting officer should have inquired of you whether your bid was 
correct prior to awarding the contract to you. 

There is no duty on the part of a contracting officer to request a 
bidder to verify his bid since the responsibility for the preparation 
and submission of a bid is upon the bidder. There is no obligation on. 
the part of the Government to have its contracting officers act as 
guardians for careless bidders (8 Comp. Gen. 397), and the failure 
of the contracting officer to notice the probability of error and to ask 
for verification thereof before making award, imposes no duty on 
the United States after acceptance of the bid and performance of the 
contract, to pay any amount in addition to the contract price. 17 
Comp. Gen. 452. Furthermore, you were expressly informed in para- 
graphs 14 and 19 of the Standard Government Instructions to Bid- 
ders that relief couid not be secured on a plea of error in bid. 

There is nothing in your letter of January 10, 1939, which would 
justify any modification of the conclusion heretofore reached in the 
matter. 

Accordingly, the decision of August 19, 1938, is affirmed. 


(B-640) 


SUBSISTENCE—PER DIEMS—AIR TRAVEL—ORDERS FAILING TO RE- 
CITE MANNER AND AMOUNT OF EXPENSE REIMBURSEMENT 
There is no authority for commuting of traveling expenses of naval personnel 
for travel by air under the act of March 2, 1931, 46 Stat. 1461, by payment 
of a per diem, in lieu of actual expenses, where the orders involved are 
silent as to the manner and amount of reimbursement intended to be made, 
the applicable regulations recognizing the necessity for a recitation in the 
orders as to the kind and amount of such reimbursement, and the law not 

contemplating the payment of a per diem rate subsequently fixed. 


Decision by Acting Comptroller General Elliott, February 28, 1939: 

There is for consideration the claim of Robert L. Eldridge, avia- 
tion cadet, United States Naval Reserve, for per diem allowance of 
$6 for 9 days from June 14 to June 22, 1937, while traveling by air 
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under orders issued by the commanding officer of the U. S. S. Arizona, 
June 7, 1937, to Lt. G. H. Hasselman, United States Navy, as follows: 


1. Reference (b) is hereby cancelled. 

2. As authorized by the third endorsement to reference (a) you are hereby 
directed to take charge of the aviation unit of this vessel and make a pro- 
tracted flight to San Diego and return, for the purpose of turning in one 
airplane for overhaul and cross-country flight training, as follows: 

8. On June 7, 1987, you will proceed with personnel, airplanes, and equip- 
ment to the Naval Air Station, Seattle, Washington, and report to the com- 
manding officer for temporary duty in preparing the aircraft for this flight. 

4. On or about June 14, 1937, and when in all respects ready you will take 
charge of the following personnel and make the flight to San Diego, California. 


Lt. (Jr. Gr.) R. R. Ballinger, U. 8. Navy. 
Aviation Cadet B. I. Harwood, U. 8S. Navy Reserve. 
Aviation Cadet R. L. Eldridge, U. 8S. Navy Reserve. 
Aviation Cadet J. M. Rusch, U. 8S. Navy Reserve. 
Larson, C. 8. AMM3c. #368-25-32, U. S. Navy. 


5. While at the Naval Air Station, San Diego, California, you will turn in 
O3U-3 airplane number 9310 for overhaul and receive a replacement therefor. 

6. On or about June 19, 1937, and when in all respects ready you will com- 
mence the return flight to Seattle, Washington. 

7. On or about June 28, 1937, when aircraft have been prepared for ship based 
status, and when so directed by the commanding officer, Naval Air Station, 
Seattle, Washington, you will consider this temporary duty completed and 
return with personnel, airplanes, and equipment to this ship. 


It appears from the travel itinerary contained in voucher No, 155, 
August 1937 accounts of Ensign L. J. McNulty (SC) United States 
Navy, that the claimant— 


* * * Departed Sand Point (Seattle), Washington, at 0910 on June 14, 
1937; arrived Vancouver, Washington, at 1030 same date; departed at 1055 
same date; arrive Medford, Oregon, at 1330 and depart at 1415 same date; 
arrived Oakland, California, at 1800 same date. Departed Oakland at 0920 on 
June 15, 1937; arrived Bakersfield, California, at 1140, and departed at same 
date 1250; arrived San Diego, California, the same date at 1500. 

The scheduled departure from San Diego, California, on June 18, 1937, was 
eae? for a period of six hours due to the necessary replacement of a damaged 
wing. 

Departed San Diego, California, at 1600 on June 18, 1987; arrived Bakersfield, 
California, at 1820 same date. Departed Bakersfield, California, at 0620 on 
June 19, 1937; arrived Sacramento, California, at 0920, departed at 1000 same 
date; arrived Redding, California, at 1205, and departed at 1400 same date; 
arrived Montague, California, at 1515 same date. Departed Montague, Cali- 
fornia, at 1800 on June 20, 1937; arrived Medford, Oregon, at 1330 same date. 
Departed Medford, Oregon, at 1000 on June 22, 1987; arrived Vancouver, Wash- 
ington, at 1145 and departed at 1215 same date; arrived Sand Point (Seattle), 
Washington, at 1345 same date. 


Payment was made to the claimant on voucher No. 155 in the sum 
of $54 representing per diem of $6 to which exceptions were taken in 
the audit on the ground that the per diem allowance was not au- 
thorized while in the performance of a cross-country flight under 
orders for training purposes, citing 6 Comp. Gen. 443. (The pur- 
pose of the flight has been explained by the commanding officer and 
by the Chief of the Bureau of Navigation, Navy Department, show- 
ing that the primary purpose of the orders was to turn in one air- 
plane for overhaul and to obtain a replacement, and the explanation 
need not be questioned because there was incidental training in 
cross-country flying.) Subsequently, the amount of $54 was deducted 
from the claimant’s pay with a credit of $9 representing a money 
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allowance for subsistence at $1 per day (sec. 2 of the act of April 
15, 1935, 49 Stat. 156, 157) for the period June 14 to June 22, 1937, 
and the present claim is for refund of the net amount deducted, 
namely, $45 on the basis that a per diem of $6 was properly payable 
under the orders of June 7, 1937, for the 9-day period involved be- 
tween the date of departure from and return to Seattle, Wash. 

The act of April 15, 1935, 49 Stat. 156, 157, created the grade of 
aviation cadet in the Naval Reserve and section 2 thereof provided: 


* * * That when traveling by air under competent orders, they shall 
receive the same allowances for traveling expenses as are now or may here- 
after be authorized by law for officers of the Navy. 


Section 1 of the act of March 2, 1931, 46 Stat. 1461, amended sec- 
tion 12 of the act of June 10, 1922, 42 Stat. 631, as amended by sec- 
tion 20 of the act of June 1, 1926, 44 Stat. 680, by adding a proviso 
in part as follows: 


* * * ‘That for travel by air under competent orders on duty without 
troops, under regulations to be prescribed respectively by the heads of the 
departments concerned, members * * * of the services mentioned in the 
title of this act, and of the legally constituted reserves of said services while 
on active duty * * * shall, in lieu of mileage or other travel allowances, 
be allowed and paid their actual and necessary traveling expenses not to 
exceed $8 per day, or, in lieu thereof, per diem allowances at rates not to 
exceed $6 per day. 


Article 2501, paragraph 5 (a) (1), United States Navy Travel 
Instructions, 1936, provides: 


Actual and necessary expenses not to exceed $8 per day, or per diem allow- 
ance of $6 per day for traveling expenses (which includes subsistence and all 
personal expenses in connection with travel) are allowed for travel in Govern- 
ment owned airplanes under competent orders on duty without troops. * * * 


Article 2508 (5) defines a competent air travel order as follows: 


A competent order is one issued or approved by the Bureau of Navigation. 
The order shall show the duty involved, that the travel is to be by air, state 
stops to be made en route, and either that refmbursement of actual and neces- 
sary expenses at not to exceed $8 a day or that a per diem of not to exceed 
$6 is authorized. 


Under the applicable law two methods of reimbursement for travel- 
ing expenses are authorized; one on an actual expense basis, and 
the other commuted on a per diem basis at daily rates not to exceed 
$8 and $6, respectively, and the regulations promulgated to carry 
out the statutory provisions recognize the necessity for issuance of 
competent orders for travel by air with a recitation in the orders as 
to the kind and amount of traveling expenses within the limitations 
authorized by law. Except as orders so authorize there is no au- 
thority for commuting traveling expenses for travel by air as pro- 
vided by the act of March 2, 1931, by payment of a per diem. 

The orders under which this claimant and the other personnel cov- 
ered by the order of June 7, 1937, performed travel by air are silent 
as to the manner or amount of reimbursement intended to be made 
and in the absence of such a contemporaneous provision therein the 
law does not contemplate the payment of the maximum per diem 
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rate subsequently fixed. Notwithstanding the omission in the orders, 
however, the Chief of the Bureau of Navigation has approved pay- 
ment of a per diem of $6 in lieu of actual traveling expenses and 
while strictly such approval is not the method contemplated by the 
law and regulations to fix the traveling expenses to be paid, the effect 
of such approval appears to be primarily for the purpose of correct- 
ing the omission from the orders of June 7, 1937, and will be ac- 
cepted in the circumstances of this case as authorizing payment in 
order that the claimant may not be deprived of a right to which he 
otherwise would have been entitled upon proper designation in the 
orders of a similar per diem. This action, however, is not a precedent 
for future cases. 
Settlement will issue accordingly. 


(B-329) 


RETIREMENT—DEDUCTIONS AND ELIGIBILITY—LEGISLATIVE, EXEC- 
UTIVE AGENCY, AND COURT EMPLOYEES—TRANSFERS TO SENATE 
POSITIONS WITHOUT BREAK IN SERVICE 


Section 2 of the act of July 13, 1987, 50 Stat. 513, as amended by the act 
of June 25, 1938, 52 Stat. 1197, specifically prohibiting, without exception, 
retirement deductions from the compensation of employees paid in whole 
or in part by the disbursing officer of the Senate until the expiration of 7 
years’ service, requires that there be no such deductions in the case of 
employees who are transferred to a position in the Senate after having 
acquired a retirement act status by reason of House of Representatives, 
or executive agency, service, until after the expiration of the prescribed 
period, even though the transfer be without break in continuity of 
service, but the retirement benefit status already so obtained may be other- 
wise preserved upon such transfer without break in service. 

An employee transferred without break in service to a position in the Senate 
after having acquired a Retirement Act status by reason of House of 
Representatives, or executive agency, service, and who, because of the 
prohibition of section 2 of the act of July 13, 1937, as amended by the 
act of June 25, 1988, 52 Stat. 1197, is not subject to retirement deductions 
until the expiration of 7 years’ service, retains his retirement status during 
the period of nondeduction, but becomes eligible for retirement benefits 
after the said period only upon condition that he makes the proper deposits 
into the retirement fund as required by the act of July 13, 1937, as 
amended. 

Only one election by legislative and court employees is necessary to acquire 
retirement benefits under the act of July 13, 1937, as amended by the act 
of June 25, 1938, 52 Stat. 1197, so long as service is continuous, and a 
transfer without break in service from a House of Representatives, or 
court, position in which an employee has made an election to accept re- 
tirement benefits to a Senate position before expiration of the first 7 
years of service, or 5 years’ service for disability retirement, does not 
require another election to accept retirement benefits which automatically 
become effective at the expiration of the 7 years or 5-year period of service 
upon meeting the conditions of the statute regarding current deductions 
and/or deposits. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, March 2, 1939: 


Your letter of February 6, 1939, is as follows: 


The Commission refers to your decision of January 5, 1939 (B-329), addressed 
to Mr. Charles F. Pace, Financial Clerk of the United States Senate, regarding 
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the status of employees of the Senate under the act of July 13, 1937 (50 Stat. 
512), which extends the Civil Service Retirement Act to certain employees in 
the legislative and judicial branches of the Government service. Your decision 
states in part: 

“The terms of section 2 of the act of July 13, 1937, 50 Stat. 512, quoted in 
your letter, as amended by paragraph (b) of the act of June 25, 1938, Public 
No. 740, 75th Congress, unquestionably prohibit retirement deductions from 
the compensation of any employee ‘whose salary or any part thereof is paid 
by the disbursing officer of the Senate,’ unless and until such employee shall 
have completed 7 years of service.” 

The Commission is completely in agreement with your decision in so far as 
it relates to persons whose status under the Retirement Act arises solely by 
virtue of service in a position the compensation of which is paid in whole or 
in part by the Disbursing Officer of the Senate. Unquestionably, the statutes 
cited permit of no other interpretation. However, a different view exists if 
the person is transferred to the Senate position without break in continuity of 
service from a position in which he has a retirement status. 

In the submission made to you by Mr. Pace of January 4, 1939, it was not 
clear that the employee in question was transferred from his position in the 
House of Representatives to the position in the Senate without break in con- 
tinuity of service. The employee exercised the right granted him by law while 
employed in the House of Representatives to elect to come within the terms 
of the Retirement Act, and it would not appear that he should be divested of 
this right so long as he remains continuously in the service of the United 
States. The Commission is of the opinion that the employee, having acquired 
certain rights under the Retirement Act by virtue of his service in the House 
of Representatives, remains subject to the benefits and obligations of that Act 
upon transfer to a position in the Senate without break in service, and as to 
his position in the Senate, he is not such an employee as to whom section 2 of 
the act of July 13, 1987 (supra) would apply. 

It has been consistently held by the former Comptroller General that retire- 
ment benefits are preserved to all employees under the Federal Government 
serving in positions not within the purview of the Civil Retirement Act if such 
service is continuous with prior service in positions within the purview of the 
Civil Retirement Act. (Decision of Comp. Gen. October 5, 1933, A-51282; 10 
Comp. Gen. 491 and decisions cited therein.) 

In view of the added facts presented herein the Commission requests your 
decision on the following questions: 

(1) Is a person who acquired a status under the Retirement Act by virtue 
of service in the House of Representatives subject to the requirement of seven 
years of service for deduction purposes under the act of July 13, 1937, as 
amended, upon transfer to a position in the Senate without break in the 
continuity of his service? 

(2) Is a person who acquired a status undér the Retirement Act by virtue 
of service in a position in the executive civil service subject to the requirement 
of seven years of service for deduction purposes under the act of July 13, 1937, 
as amended, upon transfer to a position in the Senate without break in the 
continuity of his service? 

(3) If your answers to questions 1 and 2 are in the affirmative, then would 
a person so transferred retain his retirement status in the Senate position so 
as to make mandatory under section 10 of the act of May 29, 1930, before 
retirement, the deposit required therein for service rendered prior to the 
completion of seven years’ service? 

(4) If your answer to question (3) is in the negative would persons trans- 
ferring from positions in which they have a retirement status without break 
in continuity of service to positions in the House of Representatives or in the 
judicial service be required to exercise an election as provided in the act of 
July 13, 1937, to come within the terms of the Retirement Act in such positions? 
(See 34 Op. Atty. Gen. 515.) 

In view of the importance of these questions to the Commission in the 
administration of the Retirement Act, your advice in the matter will be 
appreciated. 


The second paragraph of section 2 of the act of July 18, 1937, 50 
Stat. 513, provides in part as follows: 


No such employee whose salary or any part thereof is paid by the disbursing 
officer of the Senate shall make any deposit required by section 9, or any re- 
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deposit required by subsection (b) of section 12 of such act of May 29, 1930, 
and there shall not be deducted and withheld from the basic salary, pay, or 
compensation of any such employee the sum required to be deducted and with- 
held by section 10 of such act of May 29, 1930, unless and until such employee 
shall have completed 15 years of service: * * * [Reduced to 7 years by 
the act of June 25, 1988, Public, No. 740, 75th Congress. ] 


The facts stated by the financial clerk of the United States Senate 
in his letter of January 4, 1939, on which my decision of January 5, 
1939, was based, were as follows: 


There is at hand a case in which an employee with only four years of service 

desires to have such deductions begin immediately, in line with such action by 
the House of Representatives, where he was employed until recently, but where 
there is no limitation as to length of service. 
While this does not show definitely whether service in the House and 
Senate positions was continuous, that possibility was given considera-, 
tion in the decision in stating the rule quoted in your letter, supra. 
Said rule was intended to and does apply whether or not prior 
service in a House of Representatives position or in any position 
within the purview of the Retirement Act was continuous with 
service in the Senate position. The terms of the quoted statute are. 
too plain and mandatory to permit of any distinction between em- 
ployees who enter Senate positions from other positions within the 
purview of the Retirement Act without break in service and those 
who enter Senate positions without having served in other branches 
or after having been out of the service. The statute specifically pro- 
hibits, without exception, retirement deductions from the compensa- 
tion of employees paid in whole or in part by the disbursing officer 
of the Senate until the expiration of 7 years of service. The general 
rule stated under the Retirement Act to which you refer “that retire- 
ment benefits are preserved to all employees under the Federal Gov- 
ernment serving in positions not within the purview of the 
Retirement Act if such service is continuous with prior service in 
positions within the purview of the Civil Retirement Act” may be 
applied to preserve the retirement status of an employee transferred 
without break in service from a position in another branch of the 
service to a Senate position during the first 7 years of service( see also 
sec. 1 of the act of July 13, 1937, but said rule may not be applied 
to defeat the statutory prohibition against making retirement de- 
ductions from compensation paid in whole or in part by the dis- 
bursing officer of the Senate during the first 7 years of service. 
Questions (1) and (2) are answered in the affirmative. 

Referring to question (3), there is no provision in section 10 of the 
Retirement Act of May 29, 1930, 46 Stat. 475—which relates exclu- 
sively to current retirement deductions—making it mandatory upon 
Senate employees within the purview of the Retirement Act to de- 
posit in the retirement fund the amount which would have been 
deducted during the first 7 years of service in Senate positions but 
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for the statutory prohibition against such payments currently. How- 
ever, the remainder of the second paragraph of section 2 of the 
act of July 13, 1937, supra, following the portion quoted above 
relative to Senate employees, is as follows: 


* * * Provided, That before any such employee may derive any of the 
benefits provided by such act of May 29, 1930, he shall be required to deposit 
an amount equal to the following sums: (1) The sum which would have 
been deducted and withheld from his basic salary, pay, or compensation but 
for the foregoing provisions of this paragraph, together with interest on such 
sum computed at the rate of 4 per centum per annum compounded on June 30 
of each fiscal year; (2) any sum required to be deposited under the provisions 
of section 9 of such act of May 29, 1980; and (3) any sum required to be 
redeposited under the provisions of subsection (b) of section 12 of such act of 
May 29, 1930: Provided further, That should any such employee who shall have 
served for a total period of not less than five years become totally disabled 
for useful and efficient service, within the meaning of section 6 of such act 

*of May 29, 1930, before completing fifteen [seven, act of June 25, 1988] years 
of service, he shall be entitled to the benefits provided by such section 6, wpon 
deposit of the amount required to be deposited under the preceding proviso. 


Since section 1 of the act of July 13, 1937, covers Senate positions 
ander the retirement act although no retirement deductions are 
authorized during the first 7 years of service, and the quoted pro- 
vision from the second paragraph of section 2 of the act requires a 
deposit of the amount which would have been deducted from com- 
pensation in a Senate position during the first 7 years of service be- 
fore becoming eligible for retirement (first 5 years of service for dis- 
ability retirement), I am constrained to hold that an employee trans- 
ferred without break in service from a position in another branch 
of the service within the purview of the retirement act to a Senate 
position before the expiration of the first 7 years of service retains 
his retirement status during the first 7-year period (5 years for dis- 
ability retirement), and will become eligible to retirement benefits 
after expiration of the first 7 years (first 5 years for disability retire- 
ment) only upon the condition that he makes the proper deposits 
into the retirement fund as required by the statute. Question (3) is 
answered accordingly. 

Section 2 of the act of July 13, 1937, 50 Stat. 512, as amended by the 
act of June 25, 1938, 52 Stat. 1197, provides as follows: 

The provisions of such act of May 29, 1930, shall not be applicable to any 
employee in the legislative branch who is brought within its scope by section 
1 of this act until such employee gives notice in writing to the Secretary of the 
Senate or the Clerk of the House of Representatives, as the case may be, and 
shall not be applicable to any officer or employee of any court of the United 
States who is brought within its scope by section 1 of this act until such 
officer or employee gives notice in writing to the disbursing officer by whom 
the salary of such officer or employee is paid that he or she desires to come 
under the provisions of such act of May 29, 1930. Such notice must be given, 
in the case of any such employee in the service on the effective date of this 
act, within six months from such effective date, and in the case of any such 
employee entering the service after the effective date of this act, within 
six months from the date of such entrance: Provided, That in the case of any 
such employee whose salary or any part thereof is paid by the disbursing 


officer of the Senate such notice may be given at any time, and such employee 
shall come under the provisions of such act of May 29, 1930, at the beginning 
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of the second month after the giving of such notice: Provided, however, That 
any such employee whose salary or any part thereof is paid by the disbursing 
officer of the Senate and who has become totally disabled for useful and 
efficient service within the meaning of section 6 of such act of May 29, 1930, 
shall come under the provisions of such act of May 29, 1930, immediately upon 
the giving of such notice. 

Only one election by legislative and court employees is necessary 
to acquire retirement benefits so long as service is continuous whether 
under one branch of the service or the other and a transfer without 
break in service from a House position or from a court position in 
which an employee has made an election to accept retirement bene- 
fits to a Senate position before the expiration of the first 7 years of 
service (5 years’ service for disability retirement) does not require 
another election to accept retirement benefits which become auto- 
matically effective at the expiration of said 7- or 5-year periods upon 
meeting the conditions of the statute regarding current deductions 
and/or deposits. Question (4) is answered accordingly. 


(B-757) 


LEAVES OF ABSENCE—POSTAL SERVICE—ANNUAL AND SICK LEAVE 
ADVANCES AT BEGINNING OF NEW LEAVE YEAR WITHOUT RE- 
TURN TO DUTY—SUBSEQUENT SEPARATION FROM SERVICE WITH- 
OUT RETURN TO DUTY, AND EMPLOYEE’S LIABILITY FOR REFUND 
OF UNEARNED LEAVE 


Where a postal employee was in a pay status at the close of the leave year 
(June 30) preceding the leave year of separation in which leave was 
granted without a return to duty by reason of the administrative granting 
of sick leave previously earned, the administrative granting, at the begin- 
ning of the following year, of the full credit of both annual and sick leave 
for the said leave year was authorized under the act of February 25, 1928, 
as amended by the act of May 17, 1928, 45 Stat. 595, and in the absence of 
administrative regulation requiring refund for the pro rata leave not earned 
during the year in which separation occurs, such refund is not required. 
15 Comp. Gen. 597, id. 723, distinguished. As to employees whose leave is 
controlled by annual and sick leave acts of March 14, 1936, 49 Stat. 1161, 
1162, see applicable uniform annual and sick leave regulations. 


Acting Comptroller General Elliott to the Postmaster General, March 4, 1939: 

By office letter to you dated January 28, 1939, certain information 
was requested regarding the claim of the Post Office Department in 
the amount of $190.66 against the retirement fund credit of Byron L. 
Kanouse, deceased, formerly employed as a city letter carrier at San 
Leandro, Calif., representing compensation for 15 days’ annual leave 
and 10 days’ sick leave granted to him covering the period July 18 
to August 22, 1938. 

Your reply of February 17, 1939, is as follows: 

Reference is made to your letter of January 28 (B-757), addressed to the 
Postmaster General, and this Bureau’s reply of February 2, in regard to the 


overpayment of salary made to former Carrier Byron L. Kanouse of the San 
Leandro, California, post office. 





688 DECISIONS OF THE COMPTROLLER GENERAL 


With reference to Mr. Kanouse’s leave status and salary payments, there is 
attached a copy of a letter from the postmaster of San Leandro dated Febru- 
ary 7, 1939, containing the information requested. 

Based on the provisions of the decision of the Comptroller General of the 
United States, dated February 25, 1936, this Bureau advised the postmaster 
that Mr. Kanouse, whose application for annuity on account of disability had 
been allowed by the Civil Service Commission, was not entitled to pay for 10 
days of sick leave and 15 days of annual leave for the fiscal year beginning 
July 1, 1938, because Mr. Kanouse had performed no service in that fiscal 
year. The postmaster had made payment to Mr. Kanouse, and as Mr. Kanouse 
was not in a financial position to make refund, this Bureau requested the Civil 
Service Commission to withhold the amount of overpayment from the money 
in the retirement fund. Mr. Kanouse subsequently died, and the Civil Service 
Commission was advised to that effect. 


The report of the postmaster accompanying your letter is as 
follows: 

Receipt is acknowledged of your letter of February 2, 1939, initials SP, 
relating to the case of Byron L. Kanouse, a former letter carrier of this office. 

Prior to the leave of Mr. Kanouse, he had a credit of 427 hours or 53% days 
accumulated sick leave, all vacation had been taken up to that time. 

Mr. Kanouse worked 2 hours on Saturday April 30, 19388, and was granted 
compensatory time on May 2, sick leave was granted from May 2, 1988, to and 
inc. 5 hours on July 18, 1988, a total of 427 hours earned sick leave. 

Mr. Kanouse was then granted 10 days sick leave and 15 days vacation for 


the fiscal year 1939, this leave should not have been allowed with pay, as a 
result the following enumerated days were overpaid: 


July 18-31, 13% days 

August 1-15, 15 days 

August 16-22, 65% days 
Total (35 days) 

Mr. Kanouse was then carried on the rolls as W. O. P. from August 22 to 
August 31, 1938. The vacancy was then filled by appointment to regular carrier 
of Harold T. Richardson. 

The employee should have been carried on the rolls in a nonpay status from 
% day on July 18, 1938, to July 31, 1988, and then dropped under section 6 
account of disability retirement. 

The decision of February 25, 1936, 15 Comp. Gen. 723, cited by 
you, as well as the decision of January 11, 1936, 15 Comp. Gen. 597, 
therein considered, are not controlling in this case. In the cases 
considered in those decisions the employee was in a nonpay status 
at the close of the leave year preceding the leave year of separation. 
in which leave was granted without a return to duty. In the instant. 
case the employee was in a pay status June 30, 1938, and until July 
18, 1938, having been granted sick leave previously earned covering 
the period May 2 to July 18, 1938. Leave with pay is synonymous 
with a duty status. On July 1, 1938, the beginning of the leave year 
in which there was granted the 15 days’ annual leave and the 10 days” 
sick leave, the compensation for which the Post Office Department 
is seeking recovery from the retirement fund, the employee was in 
a pay status and automatically became entitled to the full credit of 
both annual and sick leave for such leave year under the act of Feb- 
ruary 25, 1928, as amended by the act of May 17, 1928, 45 Stat. 595, 
both classes of leave being granted on a yearly basis by the statute. 





DECISIONS OF THE COMPTROLLER GENERAL 689 


Accordingly, the administrative action granting the employee the 
15 days’ annual leave and the 10 days’ sick leave for the leave year 
beginning July 1, 1938, was proper, and in the absence of a regula- 
tion of the Post Office Department requiring refund for the pro rata 
leave not earned during the year in which separation occurs, there 
is no authority to require such refund. See 4 Comp. Gen. 322; com- 
pare 7 Comp. Gen. 198. This office finds no such administrative 
regulation and none has been called to my attention in your reply 
letter. See section 4 of the Uniform Annual Leave Regulations and 
section 11 of the Uniform Sick Leave Regulations, Executive Orders 
Nos, 7845 and 7846, dated March 21, 1938, applicable to employees 
whose leave is controlled by the leave acts of March 14, 1936, 49 
Stat. 1161, 1162. 

You are advised, therefore, that in the absence of an administrative 
regulation requiring a refund in this case, the claim of the Post Office 
Department against the amount in the retirement fund to the credit 
of the employee must be and is denied and the United States Civil 
Service Commission is being so advised by letter of today. 


(B-1979) 


WORK RELIEF AND RELIEF APPROPRIATION RESOLUTION OF FEBRU- 
ARY 4, 1939—PROHIBITION AGAINST EMPLOYEES USE OF OFFICIAL 
AUTHORITY OR INFLUENCE FOR ELECTION INTERFERENCE PUR- 
POSES—SCOPE OF THE PROHIBITION 


The prohibition in the Work Relief and Relief Appropriation Resolution of 
February 4, 1939, Public Resolution No. 1, 53 Stat. 507, against the use by 
any person employed in any administrative or supervisory capacity by any 
agency of the Federal Government, whose compensation or any part thereof 
is paid from funds authorized or appropriated by the Emergency Relief 
Appropriation Act of 1938, or this joint resolution, of his official authority or 
influence for the purpose of interfering with an election or affecting the 
results thereof, and against the continuance of the offender in his position 
or office, or payment of compensation, thereafter, is for application to all 
officers or employees who by reason of their official positions are capable 
of exercising authority or influence over other employees irrespective of 
whether they actually supervise the work of such employees, and the facts of 
each case are for administrative consideration in determining whether em- 
ployees who do not occupy supervisory positions come within this rule for 
removal from office purposes. 


Acting Comptroller General Elliott to the Administrator, Works Progress 
Administration, March 6, 1939: 


Your letter of March 4, 1939, is as follows: 


Section 4 (a) of Public Resolution No. 1, 76th Congress, approved February 
4, 1939, provides as follows: 

“Tt shall be unlawful for any person employed in any administrative or super- 
visory capacity by any agency of the Federal Government, whose compensation 
or any part thereof is paid from funds authorized or appropriated by the 
Emergency Relief Appropriation Act of 1938 or this joint resolution, to use his 
official authority or influence for the purpose of interfering with an election 
or affecting the results thereof. While such persons shall retain the right to 
vote as they please and to express privately their opinions on all political sub- 
jects, they shall take no active part in political management or in political 
campaigns.” 
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Section 4 (b) provides further, as follows: 
“Any person violating the provisions of this section shall be immediately re- 
moved from the position or office held by him, and thereafter no part of the 
funds appropriated by the Emergency Relief Appropriation Act of 1938 or this 
joint resolution shall be used to pay the compensation of such person. The 
provisions of this section shall be in addition to, not in substitution for, any 
other sections of existing law, or of this joint resolution.” 

A question has arisen as to the application of the aforementioned prohibitive 
provisions to persons employed by the Administration in minor clerical positions 


whose compensation is paid from administrative funds appropriated to this 
Administration. 


For example, assume that a stenographer employed on the administrative 
rolls of the Works Progress Administration, and who does not occupy in any 
sense of the word a supervisory job, is president of a local political committee 
or club, and during nonwork hours is actively engaged in the furtherance of 
his or her political convictions. Would the aforementioned provisions prohibit 


such a person receiving compensation from the appropriated funds of this 
Administration? 


It is realized and understood that any person occupying a position the duties 
of which require supervision of one or more persons is prohibited from being 
employed and paid from appropriated funds, but whether section 4 (a) and 


(b) is applicable to nonsupervisory persons occupying minor clerical positions 
is questionable. 


The opinion of your office with respect to the aforementioned question is 
respectfully requested, and since it is imperative that this Administration 
release to its field offices an interpretation of these provisions, it is hoped 
that this question may receive your prompt attention.” 

While the clause “any person employed in any administrative or 
supervisory capacity,” when considered in connection with the pro- 
hibition against the use of “official authority or influence,” is not 
broad enough to include every employee whose compensation is paid 
from administrative funds, it does not necessarily follow that the 
provision is limited in its application to only those having super- 
vision over other employees. If such had been the intention, the 
use of the words “administrative or” in the provision would have 
been unnecessary. A person may be employed in an administrative 
capacity and have official authority or influence without having any 
supervision over others—such as, for instance, those holding positions 
as private or confidential secretaries or assistants to supervisory or 
so-called key officials. It would seem to have been the intent of the 
Congress that the inhibition should be regarded as applicable to all 
officers or employees who by reason of their official positions are 
capable of exercising authority or influence over other employees 
irrespective of whether they actually supervise the work of such em- 
ployees. Whether any particular employee, who does not occupy 
a supervisory position, comes within this rule would depend upon the 
facts in each particular case and is for administrative consideration 
in determining whether the employee is to be “removed from the 
office or position.” 

If the stenographer mentioned in your submission, although borne 
“on the administrative rolls” is not, in the sense hereinbefore indi- 
cated, employed in an administrative or supervisory capacity, it 
would seem that the provision involved would not necessarily require 
that he or she be removed from the position. 








DECISIONS OF THE COMPTROLLER GENERAL 
(A-96395) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—CIRCUITOUS 
ROUTES—MAXIMUM CIRCUITY TABLE PROCEDURE 


While no invariable rule may be adopted in determining the availability of 
circuitous route net rates under railroad carrier’s Government land-grant 
equalization agreements because of the very nature of the matter involved 
and the necessity for protection of the Government’s interests where there 
might be available, but for the rule, an otherwise reasonable accounting 
consistent with the purpose of the equalization agreements, the admin- 
istratively suggested circuity table proposing that land-grant rates be not 
computed via routes in excess of the following percentages of short line 
distances—200 percent where 250 miles or less; 190 percent where 251 miles 
to 500 miles; 180 percent where 501 miles to 1,000 miles; 170 percent over 
1,000 miles—will be followed by the General Accounting Office in the audit 
and settlement of claims and accounts, subject, however, to exceptions where 
a route of less than the maximum limitation of circuity transcends the 
purpose of the equalization agreements or a route of greater degree of 
circuity than the maximum limitation is properly within the purpose 
of the said agreements; where routes have been previously established 
as proper for equalization even though in excess of the suggested maxi- 
mum circuity table; where specific tariff provisions as to routes, etc., 
justify action otherwise; and where reasonable doubt makes necessary 
action otherwise in protection of the interests of the United States, but 
closed and settled transactions will not be reopened solely because of the 
suggested change in practice. 


Acting Comptroller General Elliott to the Secretary of the Treasury, March 7, 
1939: 


There has been considered your letter of October 31, 1938, as fol- 
lows: 


Receipt is acknowledged of your letter of September 7, 1938, file A-96395, 
concerning Columbus and Greenville Railway Company bill P&F 551 [5151] 
6/37 covering charges for transporting ten carloads of gravel from Waters, 
Miss., to West Point, Miss., in May 1937, under bills of lading ER-156366 to 
156375, inclusive. 

This Department concurs with you in the conclusion stated in your letter 
(pages 5 and 6) that “* * * the route which is sought to be equalized 
* * * apparently is not used commercially for the movement of gravel from 
Waters to West Point and could not reasonably be considered as being a com- 
peting route and since the obvious purpose of the carrier’s land-grant equali- 
zation agreement is to obtain for the carrier traffic which might otherwise move 
over competing routes, it is not believed that the equalization agreement should 
be construed so as to require equalization of the land-grant distance in the 
extremely circuitous route which, apparently, would not have been used for 
the movement of the considered traffic * * *.” This is a principle which 
Government agencies have long sought to have established and it will mate- 
rially aid in simplifying the computation of land-grant rates. Furthermore, it 
will undoubtedly meet with the unqualified approval of the carriers generally. 

While, as stated above, the rule thus established will greatly facilitate the 
computation of land-grant rates, it is doubtful that it can be applied with any 
degree of certainty in many cases. Inevitably there will be differences of 
opinion as to how far the executive establishments may go in reaching a deter- 
mination whether a particular route sought to be used as a land-grant rate- 
making route is one which might be used commercially for the transportation 
of the considered traffic. In one case a route three or four hundred percent 
of the short-line distance would be properly for consideration yet, on the other 
hand, one which is but fifty percent circuitous would be unreasonable. The 
issue might be disposed of by ruling that each case must be considered upon 
its own merits, but that would not be sufficient to meet the needs of Govern- 
ment establishments for reasons hereafter given. It appears essential that the 
principle here referred to be supplemented by establishing an arbitrary maxi- 
mum cireuity rule for application of unrestricted commercial rates used in 
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computing land-grant rates, not only in connection with settlement of carriers’ 
bills covering shipments which moved via equalizing routes but also in the 
evaluation of bids and other purposes. 

In the case of the movement of gravel from Waters, Miss., to West Point, 
Miss., and in many other similar instances, including shipments of gravel from 
Waters, Miss., to Maben, Miss., covered by Columbus and Greenville Railway 
bill P&F 5286, and gravel from Amory, Miss., to New Albany, Miss., covered by 
St. Louis-San Francisco Railway bills D-7840, D-6830, and D-7773, the con- 
tracting office applied to the Procurement Division of this Department, for 
rates for use in evaluation of bids and upon award of contracts, the same rates 
were used in setting up encumbrances to cover transportation charges. Rates 
supplied in response to requests were computed via routes permitted under 
the terms of the governing tariffs which included maximum land-grant dis- 
tances. Some of the routes thus employed were unreasonably circuitous and 
would not ordinarily have been used for commercial traffic. This action by the 
Procurement Division was not predicated upon taking undue advantage of car- 
riers’ equalization agreements, but in accord with a long line of decisions 
of the former Comptroller General and yourself. For example, your attention 
is invited to your Decision No. A-78545, December 2, 1936, addressed to the 
Auditor of Freight Traffic, Pennsylvania Railroad. The shipment there consid- 
ered moved from Nashville, Tenn., to Columbus, Ohio, via N., C. & St. L. to 
Martin, Tenn., I. C. to Indianapolis, Ind., thence P. R. R., but net rate was 
computed via L. & N. to Birmingham, Ala., A. G. 8S. to Meridian, Miss., M. & O. 
to Cairo, Il., I. C. to Odin, Ill., thence B. & O. The short-line distance Nashville 
to Columbus is via Cincinnati, Ohio, 422 miles; distance via route of movement 
is approximately 677 miles; distance via land-grant rate-making route is about 
1,322 miles. While the route via Birmingham, Meridian, Cairo, and Odin was 
permitted under the governing tariff, no divisions were published to so apply 
and it is not conceivable it would ever be used commercially. There was also 
for consideration the action of the General Accounting Office in connection 
with Yazoo and Mississippi Valley Railroad bill No. ER-48646-52. By cor- 
rection dated August 6, 1987, file T-ABG—Sch-1376, carrier’s bill was reduced 
$95.80 by applying rate from Gatesville, Miss., to Swiftwater, Miss., via 
G. M. & N. to Jackson, Y. & M. V. to Meridian, M. & O. to West Point, C. & G. 
to Greenville, Y. & M. V. beyond. Additional examples of the same nature 
could be cited but it is believed those described are sufficient to justify the 
action of the Procurement Division in the instances described. 

After award of contracts based, in part, upon rates computed under the pro- 
cedure heretofore considered necessary as a result of formal decisions ema- 
nating from and the action of your office in connection with certification of 
earrier’s bills, transportation bills covering the resulting shipments were re- 
ceived and transmitted to the Claims Division for preaudit. It was discovered 
that amounts certified for payment were based upon rates in excess of those 
used in awarding contracts and sufficient funds had not been encumbered to 
pay the amounts approved. The bills were, accordingly, returned for review. 
Some of the bills were handled by direct settlement and no information given 
the Treasury Department as to what decision was reached concerning them. 
Others have been returned and have been held in suspense pending conclusion 
of the instant case. 

Under the circumstances related above it is highly probable that some awards 
have been made to other than low bidders. In a large number of cases it has 
been necessary to arrange for additional funds to pay transportation charges, 
a procedure which is sometimes quite involved due to lapse of appropriations 
and other causes. Even under the modified rule stated in your letter under 
acknowledgment the same difficulties may be experienced, as routes considered 
by the administrative office to be reasonable in computing land-grant rates for 
evaluation of the bids might be held to be unreasonable by the General Account- 
ing Office in its preaudit of the covering transportation bills. 

In the interest of simplified uniform procedure in Government administrative 
and accounting offices in connection with the computation of land-grant rates 
and to permit the award of contracts and payment of transportation bills with 
the minimum of delay, it is recommended that your decision of September 7, 
1988, be supplemented to include a definition of an unreasonably circuitous 
route, which would not be used in connection with commercial traffic. There 
are many precedents which might be used in establishing a maximum circuity 
rule to be applied in connection with commercial rates not subject to specific 
routing. On the other hand, many transportation authorities have held there 
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is no standard whereby a determination may be reached as to whether a given 
route is, or is not, unreasonably circuitous. In numerous actions before the 
Interstate Commerce Commission certain routes were held to be unreasonable, 
but upon further consideration the original findings were reversed. These 
facts are not stated for the purpose of clouding the issue but to illustrate the 
difficulty of applying the rule stated by you in said decision, and to bring out 
that whatever rule is established for administrative purposes could be supported 
and justified by competent authority. That an administrative rule for the 
guidance of all agencies of the Government is essential, is believed to be obvious 
from the facts here recited. 

“It is suggested, if the proposal made herein is considered favorably, that 
a graduated maximum scale of distances be set up similar to the following 
table: 


Land-grant rates will not be computed via routes in excess of the following 
percentage of short line distance 


When short line distance is— Percent 
nr eT a a od a 200 
SO Nila: TI I itn se tasite sila deseo Ligienniate mene bitin dist bate tithes Helin teh dinias teens 190 
501 miles to 1,000 miles 180 
GRn S000 Me ene eee ee 170 


It should be made clear that specific tariff provisions as to routing, maximum 
circuity, or other restrictive or permissive rules affecting the application of 
rates would take precedence over such administrative maximum circuity rule. 

The letter of September 7, 1938, from this office, which appears to 
have been the immediate occasion of the above suggestion, related 
to the matter of charges allowable for the transportation of ten 
carloads of gravel from Waters, to West Point, Miss., in May 1937. 
Apparently the service in question was performed over the direct 
line of the Columbus & Greenville Railway Co. involving a haul of 
approximately 12 miles, for which the applicable tariff prescribed 
a mileage rate of 45 cents per ton of 2,000 pounds, Said tariff con- 
tained a provision that, with certain specific exceptions, where two 
or more freight rates were published to apply between points in 
Mississippi by the same railroads or by different railroads, the lowest 
rate should be applied “over all railroads accepting and transporting 
freight between such points.” Among the exceptions it was speci- 
fied that the above provision should not apply in connection with 
the mileage scale of rates on gravel routed via Meridian, Jackson, 
or Vicksburg, Miss., destined to Columbus and Greenville stations 
when from Waters, Miss., via the Mobile & Ohio. 

The bill of the Columbus & Greenville Railway Co. as presented 
for said service, claimed charges on the basis of the commercial rate 
of 45 cents per 2,000 pounds applicable for the distance of approxi- 
mately 12 miles via its line from Waters to West Point, Miss. The 
bill was certified by this office for payment on the basis of said com- 
mercial rate but with deduction for land grant occurring in the 
route via the Columbus & Greenville Railway from Waters to Co- 
lumbus and the Mobile & Ohio Railroad thence to West Point, em- 
bracing a total of 33 miles. By letters of February 11, March 19, 
and June 22, 1938, the Procurement Division, Branch of Supply, 
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requested reconsideration of the action so taken suggesting as a 
basis therefor that there appeared no restriction in the tariff to 
prevent the application of the 45-cent rate to West Point, Miss., 
via the route Columbus & Greenville Railway to Columbus, Miss., 
the Mobile & Ohio Railroad to Meridian, Miss., the Yazoo & 
Mississippi Valley Railroad to Jackson, Miss., and the Illinois Central 
Railroad to West Point, with consequent greater deduction because 
of land-grant mileage occurring in said route. The distance via 
said route was 342 miles, whereas the distance from origin to desti- 
nation via the route employed in the shipment was only 12 miles. 
In view of the provisions of the tariff against the application of 
the lowest rate via the route from Waters through Meridian and 
Jackson to stations on the Columbus & Greenville Railway it did 
not appear to be an authorized construction of the tariff to consider 
that said rate could be required to be accepted for transportation via 
the route through Meridian and Jackson even to West Point as a 
station on the Illinois Central Railroad. On the other hand, no such 
restriction appeared against the route through Columbus and via 
the Mobile & Ohio to West Point and the natural implication 
arising from that fact would seem to be that the lowest rate would 
be applicable on shipments accepted and transported via said route. 
It was the view of this office, therefore, that the tariff could not 
reasonably be construed as requiring acceptance of the lowest rate 
for shipments transported via the route through Meridian and Jack- 
son as suggested in your letter and the certification on the basis of 
the net rate computed from the application of the 45-cents-per-ton 
rate via said route was not considered justified. 

But even in the absence of the fact that the applicability of the 
sbort-line distance rate to the route through Meridian and Jackson 
would require such a strained and uhnatural construction of the 
tariff that apparently it would not be justified, there remained the 
fact that the wide disparity between the two routes, the one involving 
a direct one-line haul of approximately 12 miles and the other a four- 
line haul of 342 miles, was such as to appear clearly not within the 
obvious purpose of the equalization agreement, namely, to obtain for 
the agreement carriers traffic which otherwise might be transported 
over a land-grant route. In the absence of any showing of actual 
facts or circumstances that might justify the Government in de- 
manding transportation via such a route, certainly it cannot reasonably 
be assumed that any such routing as via the longer line could be in 
the Government’s interests, and the application of the agreement as 
requiring acceptance of a net rate as via said route would so far 
transcend any benefits reasonably available without the agreement 
as not to be justified in any reasonable view of its purpose and the 
effect to be given it. 
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Relative to the shipments from Gatesville, Miss., to Swiftwater. 
Miss., mentioned in your letter, it will be noted that the route 
employed for equalization purposes in the preaudit of the bill for 
said service is not nearly so extreme as the route involved in con- 
nection with the shipment from Waters to West Point and is easily 
comparable with the routes employed for equalization purposes by 
the Columbus & Greenville Railway and the St. Louis-San Francisco 
Railway in the statement of their bills for the service from Waters 
to Maben, Miss., and from Amory, Miss., to New Albany, Miss., 
(bill D~-7840), also mentioned in your letter. However, it would 
appear questionable whether the land-grant route from Gatesville 
to Swiftwater, designated in the preaudit, would be considered as 
for use by the Government in the absence of the equalization agree- 
ment and it would appear that the use of said route for equalization 
purposes would not ordinarily be required under the adoption and 
application of the proposed circuity limitations as hereinafter 
considered. 

Looking now to the remaining specific instance, involving ques- 
tioned circuity, mentioned in your letter, namely the shipment con- 
sidered in A-78545, December 2, 1936, it may be helpful as tending 
to a better understanding of the nevessity for the conclusion there 
reached to review briefly the pertinent facts involved. The shipment 
in question was routed for transportation from Nashville, Tenn., to 
Columbus, Ohio, via the Nashville, Chattanooga & St. Louis Railway 
to Martin, Tenn., the Illinois Central Railroad to Indianapolis, Ind., 
and the Pennsylvania Railroad to destination, the distance via the 
route of movement being 677 miles. The short-line distance was 
approximately 422 miles. The tariff contained the express provision 
that the rates therein should “apply via all routes made by use of the 
lines of any of the carriers parties to this tariff, except as otherwise 
specifically provided in tariff, or as specifically provided in indi- 
vidual rate items, or in connection with individual rates.” When 
the carrier’s bill was presented to the War Department for payment 
on the basis of the gross rate without any deduction for land grant, 
it was returned to the carrier by the Finance Officer, War Depart- 
ment, requesting that the bill be restated on the basis of making 
deduction from the gross charges for land grant as via a route 
through Birmingham, Ala., Meridian, Miss., Cairo, Ill., and Odin, 
Ill. The carrier declined to restate its charges as requested urging 
that the route designated by the Finance Officer was “unreasonably 
circuitous.” The reply of the Finance Officer in that connection 
stated : 


Insofar as circuity is concerned there are no definite provisions published in 
the tariff naming the rate covering this feature although item 3173, Sup. 67, 
effective September 25, 1935, carries a maximum circuity table, brought up in 
Sup. 69 and postponed in Investigation & Suspension Sup. 70 until January 25. 

161412—39——-46 
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1936. The purpose of which item is apparently to provide a definite basis upon 
which to figure mileage circuity. 

Until such time as the Interstate Commerce Commission vacates this suspen- 
sion and the table becomes effective it is incumbent upon both this office and 
the General Accounting Office to require the lowest net rate as made available 
via the route requested in letter from this office dated July 12, 1935. 

The request of the carrier for consideration of the matter by this 
office did not deny that under the terms of the tariff the rate was 
applicable via the route designated by the War Department but 
rested mainly upon the contention that said route was excessively 
circuitous and unnatural, and that the Interstate Commerce Commis- 
sion frequently had held that shippers could not reasonably obtain 
transportation via such excessively circuitous or unnatural routes. 
Examination of the decisions of the Interstate Commerce Commis- 
sion showed that while with respect to open routing tariffs it had 
held in specific instances that the particular routes in question were 
so circuitous and unnatural that through rates published without 
restriction were not applicable, it had prescribed no general defini- 
tion of what should or what should not constitute a natural and logi- 
cal route but had expressly stated that each case must be decided 
on its own merits. Where, therefore, the question of whether a given 
rate is applicable via a given route is properly for determination on 
considerations of whether said route is a natural and logical route or 
whether conversely it is excessively circuitous, unnatural, or illogical, 
the conclusion necessarily must depend in large measure upon indi- 
vidual judgment and discretion. In the case of the shipment from 
Nashville to Columbus, the record showed that the Finance Officer, 
in the performance of his lawful duties, had had occasion to consider 
the applicability of the rate there concerned via the route through 
Birmingham, Meridian, Cairo, and Odin and had reached the conclu- 
sion that the rate was applicable via said route. Also, there was for 
consideration the usual rule that in event of doubt a tariff is properly 
to be construed against the carrier. In view of these circumstances, 
therefore, there did not appear any sufficient basis to warrant this 
office in concluding, contrary to the Government’s interests and the 
administrative determination in the matter, that the route in ques- 
tion was so clearly unnatural or illogical as to render the rate in- 
applicable. A careful examination of A-78545, December 2, 1936, 
will disclose that such was the basis of the action by this office in 
that case. That the action so taken cannot be said to have been 
entirely without reasonable basis see the case of the Great Atlantic 
& Pacific Tea Co. vy. Alton Railroad Co. et al., 226 I. C. C. 398, 
decided March 2, 1938. The rate being applicable under the specific 
terms of the tariff, presumably it could have been specified for the 
shipment, and the circumstances otherwise were not such as to justify 





DECISIONS OF THE COMPTROLLER GENERAL 697 


the assumption that but for the equalization agreement said route 
would not have been specified. 

Relative, however, to the maximum circuity table suggested in your 
letter, I am persuaded that in the great majority of instances, at least, 
equalization within the limits mentioned will adequately protect the 
Government’s interests; and while the adoption of such a basis as 
an invariable rule would not appear to be justified, it is believed that 
as a general rule, in the absence of cogent and compelling facts or 
circumstances justifying a different result in individual instances, 
this office would not be required to consider that the equalization 
agreement must be regarded as exacting equalization of net rates 
derived via routes exceeding those circuity limits. It will be appre- 
ciated, of course, that there may be instances in which a route even 
within the limits specified may, by reason of the special circumstances 
involved, so far transcend the purposes of the equalization agreement 
as not to necessitate equalization of a net rate derived therefrom, 
while, on the other hand, a route which involves a degree of circuity 
in excess of the mentioned limits may be such that transportation via 
it would be practical and, therefore, to be regarded as properly with- 
in the purpose of the equalization agreements. Also, in giving effect 
to the proposed circuity table, it does not appear necessary or proper 
that routes which have become well established in the auditing pro- 
cedure as proper for equalization, and with which the railroads and 
the administrative offices of the Government are familiar, be excluded 
as not within the requirements of equalization merely because they 
may exceed the limits of the suggested table, and it is, of course, fur- 
ther to be understood, as suggested in your letter, that specific tariff 
provisions as to routing, maximum circuity, or other restrictive or 
permissive rules affecting the application of rates, will take prece- 
dence over the limits you mention. Subject to these qualifications 
and with the understanding that reasonable doubts, where they exist, 
are required to be resolved against the carriers, it would appear that 
the application of the suggested circuity limits will properly protect 
the interests of the Government and tend to facilitate the settlement 
of claims and accounts. Accordingly, I have to advise that the action 
of this office in the audit and settlement of claims and accounts will 
be in conformity therewith, with such exceptions, only, as may be 
necessary by reason of the matters noted above, it being understood 
that closed and settled transactions will not be reopened solely be- 
cause of this change in practice in the matter of the application of 
circuitous route rates. 

It is realized that the basis thus to be employed may not afford 
in every instance that degree of definiteness and finality in the appli- 
cation of the equalization agreement which it would seem you con- 
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sider as desirable, but since the agreement itself does not impose any 
such inflexible standard or requirement in determining the avail- 
ability of net rates it would not appear that any invariable rule 
should be adopted as an accounting procedure which by reason of its 
arbitrary application might operate to deprive the Government of 
benefits in some instances otherwise available and reasonably con- 
sistent with the purpose of the equalization agreement. 


(A-98278) 


MEAL FURNISHED GOVERNMENT BENEFICIARY ON UNITED STATES 
GOVERNMENT LODGING REQUESTS—GOVERNMENT LIABILITY FOR 
COST 


A United States Government request addressed to “any lodging house,” and spe- 
cifically authorizing the furnishing of one lodging, may not be made the 
basis of a claim by a railroad for the cost of a meal and sandwiches fur- 
nished with notice of the specific limitations as to the service to be fur- 
nished thereunder. 

Acting Comptroller General Elliott to the Missouri Pacific Railroad Co., March 
7, 1939: 


Your letter of June 24, 1938, file 6-50-12-374, in effect requests 
review of settlement No. 013587(9) dated June 14, 1938, which dis- 
allowed your claim for $1.50 for a meal and four sandwiches fur- 


nished Audry Lincoln, a beneficiary of the Veterans’ Administra- 
tion, on United States Government request No. 833123, issued No- 
vember 8, 1937, for the reason that unauthorized services were fur- 
nished thereon. 

With reference to the matter your letter states in part as follows: 


We have no record of such claim number but do find that in our bill #16416 
we claimed 90¢ for a meal furnished on request #833123. 

It is possible that Audry Lincoln mixed his requests for meals and hotel 
service but in view of the fact that he did have hotel service request would 
indicate that he would also have to have some requests for meals. 

We would appreciate a further investigation of this case as it does not seem 
reasonable that the Government would not furnish meals to a veteran travel- 
ing from place to place. 


Request No. 833123 was addressed to “Any lodging house” and 
specifically authorized the furnishing of one lodging at a cost of 
not to exceed $1.50. In explanation of his acceptance of the request 
for a meal furnished the beneficiary the waiter in charge, Missouri 
Pacific Dining Car No. 10234, stated under date of December 15, 1937, 
as follows: 

Regarding U. S. Government meal request No. 833123 honored by me on the 
9th day of November. 

This party was unable to come to the dining car for service and was served 
in the day coach a 90-ct. salisbury steak dinner and stated he would take 
four sandwiches for the remainder of the $1.50. 

This service was rendered by Waiter L. 8. Drake and was called to my 


attention after the dinner was served and the form turned in to me by Drake 
after the party made the X and was signed by some one but not by me. 
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I don’t recall of ever having a Gov. order for lodging presented to me for 
@ meal and not thinking any thing of this I accepted it for the 90-ct. meal and 
the four 15-ct. ham sandwiches. 

In my estimation this was the only form the Army man had left and wished 
dinner which was served him. 


It thus appears that notwithstanding the specific provisions of the 
request calling for one lodging it was accepted by your representative, 
with notice of such provisions, in payment for a meal and for other 
items which did not even form a part of the meal. 

The United States Government request here in question was issued 
for the specific purpose therein designated and there was no authority 
for its use or acceptance in payment for some other subsistence ex- 
penses which may have been incurred by the veteran. Since the 
service rendered was not in accordance with the request the disallow- 
ance of your claim was proper and is sustained. 


(B-1508) 


CIVILIAN EMPLOYEE ALSO NAVAL RESERVE OFFICER ON ACTIVE 
DUTY WITH CIVILIAN CONSERVATION CORPS—RESIGNATION OR 
FURLOUGH WITHOUT PAY FROM CIVILIAN POSITION 


A civilian employee of the Government, who is also a Naval Reserve officer, 
ordered with his consent to 6 months’ active duty with the Civilian Con- 
servation Corps under authority of the applicable Executive order, need 
not be required to resign his civilian position and may be administravtively 
furloughed without pay for the duration of such duty. 


Aang, Senet General Elliott to the Secretary of Commerce, March 7, 
1 . 


Your letter of February 11, 1939, is as follows: 


Mr. Luther L. L. Dilley, an employee of the Lighthouse Service of this De- 
partment, whose compensation is $6.00 per diem, and who is also an ensign 
in the United States Naval Reserve, has been ordered, with his consent, to 
active duty and detail with the Civilian Conservation Corps effective January 
1, 1989, for about six months, under authority contained in Executive Order 
No. 7677—A, dated July 26, 1937, effective July 1, 1937. It is understood that 
his pay while on such duty with the Civilian Conservation Corps will be 
approximately $250 per month. 

It was first proposed to grant Mr. Dilley leave without pay from his civilian 
position in this Department, but in view of the decision of the Acting Comp- 
troller General dated December 8, 1938, A-—98969, this action has not been 
effected and it was deemed necessary that he tender his resignation. However, 
the attached letter dated January 18, 1939, has been received from Mr. Dilley 
in view of which a decision is requested as to whether or not he may be granted 
the leave without pay during this period of military training originally con- 
templated, or whether he will have to tender his resignation from his civilian 
position with this Department, effective at the close of December 31, 1938, he 
having entered on duty in the Civilian Conservation Corps as above stated on 
January 1, 1939. 


In decision of July 28, 1938, 18 Comp. Gen, 94, 96, it was stated: 


However, as the act establishing the Civilian Conservation Corps authorizes 
the President to order Reserve officers to active duty with the corps, including 
civilian officers and employees, and also authorizes the President to utilize 
the services of such departments or agencies of the Government as he may 
deem necessary to carry out the purposes of the act (see secs. 12 and 13), it 
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is reasonable to conclude that a civilian employee may, within the discretion 
of the administrative office concerned, be furloughed without pay from his 
civilian position during the period he is on active duty with the Civilian Con- 


servation Corps as a member of the Officers’ Reserve Corps of the Army. 
. + * 


The authority of the President to order officers of the Naval 
Reserve to active duty with the Civilian Conservation Corps is under 
the same statute that authorizes the ordering of Reserve officers of 
the Army to active duty with the Civilian Conservation Corps, that. 
is, the act of June 28, 1937, 50 Stat. 320, establishing the Civilian 
Conservation Corps, section 6 of which provides as follows: 

The President may order Reserve officers of the Army and officers of the 
Naval and Marine Reserves and warrant officers of the Coast Guard to active 


duty with the Corps under the provisions of section 37a of the National Defense 
Act and the act of February 28, 1925, respectively. 


The act of February 28, 1925, 48 Stat. 1080, mentioned in the quoted 
statute has been repealed and superseded by the Naval Reserve Act 
of 1938, approved June 25, 1938, Public, No. 732, 52 Stat. 1175. 

Upon the basis of the foregoing I have to advise that it is within 
your administrative discretion to grant Mr. Dilley leave without pay 
during the period he is on duty as an officer of the Naval Reserve 
with the Civilian Conservation Corps and that it is unnecessary for 
him to tender his resignation effective December 31, 1938. There is 


nothing to the contrary in the decision of December 8, 1938, A-98969, 
18 Comp. Gen. 526, cited by you. 


(B-1734) 


COMPENSATION—UNITED STATES HOUSING AUTHORITY CONSULT- 
ANT TRAVELING IN EUROPE—STATUTORY TRAVEL LIMITATIONS, 
ETC, AND INTERMINGLING OF PRIVATE AND GOVERNMENT 
BUSINESS 


A consultant of the United States Housing Authority, employed on a per diem 
basis and contemplating travel in Europe for personal reasons, may not be 
paid her per diem compensation while in Europe and while engaged in 
housing condition studies for the Authority, the intention of the Congress as 
to any expenditure of public funds in connection with travel abroad being 
evidenced by the statutory limiting of traveling expenses to travel in the 
United States, its Territories, dependencies, or possessions, and the restrict- 
ing of the establishing of branch offices or agencies to the United States, 
even were there not also involved in such a case the objectionable com- 
mingling of private matters with Government business. 


Acting Comptroller General Elliott to the Administrator, United States Hous- 
ing Authority, March 7, 1939: 


Your letter of February 21, 1939, is as follows: 


One of the consultants employed by the United States Housing Authority 
on a per diem basis for not to exceed twenty days in any one calendar month 
plans to travel in Europe in the near future for purposes of her own. While she 
is abroad, it is proposed that she make certain studies of Buropean housing 
which are considered desirable and necessary for the proper administration of 
the United States Housing Act of 1987 (50 Stat. 888), as amended (52 Stat. 820), 
under which this Authority operates. The vast background of experience of this 
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consultant in the study of European housing conditions will make the work 
suggested to be performed by her on behalf of this Authority of particular value. 

Section 6 (a) of the United States Housing Act of 1987 provides in part as 
follows: 

“The Authority may make such expenditures subject to audit under the 
general law * * * for any necessary traveling expenses within the United 
States, its Territories, dependencies, or possessions, and for such other expenses 
as may from time to time be found necessary for the proper administration of 
this act.” 

It is recognized that under this provision the United States Housing Authority 
may not allow the consultant a per diem in lieu of subsistence or reimburse 
her for her transportation expenses while in Europe. However, no limitation 
has been found in the act or in the general laws which would prohibit the 
payment of compensation for services performed outside the United States, its 
Territories, dependencies, or possessions. 

Your opinion is, therefore, requested as to whether the consultant may be 
paid the per diem compensation stipulated in her appointment for the time 
she actually works for us while in Europe away from her headquarters in 
New York City upon travel for which the United States Housing Authority may 
not reimburse her expenses. 

As this consultant desires to leave for Europe in the near future, I will 
appreciate a reply at your earliest convenience. 


Section 5 (a) of the act of September 1, 1937, 50 Stat. 890, provides 
in part as follows: 

The principal office of the Authority shall be in the District of Columbia, but 
it may establish branch offices or agencies in any State, and may exercise any 
of its powers at any place within the United States. * * * 

This provision limiting to the United States the exercising of any 
of the functions of the United States Housing Authority, together 
with the provisions in section 6 (a) of the same statute, quoted in 
your letter, limiting traveling expenses to travel within the United 
States, its Territories, dependencies, or possessions, shows an inten- 
tion on the part of the Congress that public funds are not to be 
obligated either in the form of compensation or traveling expenses 
during travel abroad on official business for the Authority. As you 
state, the payment of compensation is not specifically prohibited dur- 
ing periods of official duty abroad, but since the authority to pay 
traveling expenses is limited to travel in the United States, its Terri- 
tories, dependencies, or possessions, and the authority to establish 
branch offices or agencies is limited to the United States, it reasonably 
follows that payment of compensation on official duty abroad is not 
authorized. Furthermore, regarding the commingling of private 
matters with Government business, see 1 Comp. Gen. 299; 5 id. 746. 

The question presented is answered in the negative. 


(B-1739) 


SUBSISTENCE—PER DIEM COMPUTATIONS—TRAVEL STATUS IN 
EXCESS OF 24 HOURS INVOLVING AN INTERMEDIATE PERIOD FOR 
WHICH GOVERNMENT REIMBURSEMENT IS NOT REQUIRED 


A civilian employee of the Navy ordered to be present on board a vessel con- 
structed for the Navy during the preliminary acceptance trials, whose cost 
of subsistence during the trials is borne by the construction contractor and 
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whose period of absence from headquarters in excess of 24 hours is broken 
up for per diem in lieu of actual subsistence expense purposes, by the em- 
barkation for the acceptance trials, into two periods of less than 24 hours— 
one prior and the other subsequent to the embarkation—may be considered 
as in a continuous journey status—that is, on the basis of the travel status 
exceeding 24 hours—and as entitled to fractional per diems for the begin- 
ning and ending of the trip equal to the difference between the amount to 
which he would have been entitled under the Standardized Government 
Travel Regulations had the period of absence not been so broken up and 
the amount the Government is relieved from paying for the period while 
the employee was on board the vessel. 


Acting Comptroller General Elliott to the Secretary of the Navy, March 8, 1939: 
Your letter of February 21, 1939, is as follows: 


In connection with the trials of certain vessels under construction for the 
Navy, it is necessary that a number of civilian employees of the Navy be present 
aboard the vessel during the conduct of the trials. The travel orders issued 
to these employees contain, among other provisions, the following: 

“While on this temporary duty you will be allowed transportaion and $5.00 
per diem in lieu of actual subsistence expenses except while on board the Jowett, 
in connection with the preliminary acceptance trials for that vessel, when no 
subsistence will be allowed, as the cost of the same shall be borne by the con- 
tractor, in accordance with the provisions contained in the contract covering 
the construction of that vessel.” 

The Standardized Government Travel Regulations as amended, approved 
December 10, 1935, define under paragraph 51, the period of time constituting 
a day under which subsistence expenses are allowed, in the following language: 

“In computing the per diem in lieu of subsistence for continuous travel of more 
than 24 hours the calendar day (midnight to midnight) will be the unit, and for 
fractional parts of a day at the commencement or ending of such continuous 
travel, constituting a travel period, one-fourth of the rate for a calendar day 
will be allowed for each period of six hours or fraction thereof. For continuous 
travel of less than 24 hours, constituting a travel period, such period will be 
regarded as commencing with the beginning of the travel and ending with the 
completion thereof, and for each six-hour portion of the period or fraction 
thereof one-fourth of the rate for a calendar day will be allowed: Provided, 
That no per diem will be allowed when the departure is after 8 a. m., and the 
return on the same day is prior to 6 p. m., or for any absence not exceeding 
three hours.” 

There is some doubt as to the correct basis for determining the subsistence 
expenses in cases such as indicated in the following example: 


Leave Washington, D. C., 8:45 p. m., first day. 

Arrive Portland, Maine, 6:35 a. m., second day. 

Embark on Jouett 7:00 a. m., second day. 

Disembark at Bath, Maine, 6: 00 p. m., third day. 

Leave Bath, Maine, 7:00 p. m., third day. 

Arrive Washington, D. C., 3:30 p. m., fourth day. 

Travel performed on Government transportation requests. 


Under the terms of the orders as issued, the traveler was not entitled to 
subsistence at Government expense from 7:00 a. m., the second day, to 6:00 
p. m., of the third day. Travel time from Washington, D. C., to Portland, Maine, 
and from Bath, Maine, to Washington, D. C., on basis of separate trips each 
way is less than twenty-four hours, whereas considering the time of the em- 
ployee’s entire absence from his headquarters it exceeds twenty-four hours. 

Your decision is requested as to whether the employee is entitled to subsist- 
ence expenses based on continuous travel of more than twenty-four hours, 
considering the calendar day (midnight to midnight) as the unit involving two 
days’ subsistence, or on basis of two trips of less than twenty-four hours dura- 
tion involving one and three-quarter days’ subsistence?” 


The Standardized Government Travel Regulations do not specifi- 


cally cover a case such as you have presented. The intent of the regu- 
lations would appear to be met by considering the time of the 





DECISIONS OF THE COMPTROLLER GENERAL 703 


employee’s entire absence from headquarters as one continuous jour- 
ney—that is, on the basis of the travel status exceeding 24 hours. On 
this basis the employee is entitled to fractional per diems only at the 
beginning and ending of the entire trip and would be entitled to 3144 
days per diem under the regulations had the Government not been 
relieved of 114 days per diem while the employee was on board the 
Jouett. Accordingly, the employee is entitled to the difference be- 
tween 314 and 114 days per diem or 134 days per diem. 


(B-962) 


EMERGENCY RELIEF APPROPRIATION ACT OF 1938—LOANS TO RURAL 
REHABILITATION COOPERATIVE ASSOCIATIONS—STATUTORY EX- 
ISTING INDUSTRIES COMPETITION PHOHIBITION 


Where a mill or factory established on a cooperative association-needy-person- 
rehabilitation basis is engaged in processing from agricultural products a 
product which does not compete with existing industries—a mill or factory 
clearly distinguishable from the class of mills considered in 18 Comp. Gen. 
508—and the plant was established prior to the provision in the Work 
Relief and Relief Appropriation Resolution of February 4, 1939, Public 
Resolution No, 1, 53 Stat. 507, “that no funds appropriated in the Hmer- 
gency Relief Appropriation Act of 1988 or herein appropriated shall be 
used by any Federal agency, to establish mills or factories which would 
manufacture for sale articles or materials in competition with existing 
industries,” there is no legal objection to the granting of an additional loan, 
in furtherance of the project, from funds appropriated in the 1938 Relief 
Appropriation Act, but the question whether the quoted statutory pro- 
vision would preclude the use of the said funds to establish other similar 
agricultural product processing plants is a matter for consideration of the 
facts of each particular case, and not one for determination generally. 


—_— en General Elliott to the Secretary of Agriculture, March 11, 
1939: 


I have your letter of March 4, 1939, as follows: 


Under the provisions of section 1 (3) of the Emergency Relief Appropriation 
Act of 1938, the Farm Security Administration of this Department has made 
several loans to cooperative associations, in order to aid in the rehabilitation 
of the low-income members thereof, by enabling them to supplement their in- 
comes through the cooperative processing and marketing of agricultural prod- 
ucts. A typical loan of this kind was one made to a cooperative association at 
Laurel, Mississippi, for the processing and sale of starch from sweetpotatoes. 

An application has been received from this cooperative for an additional loan 
to enable it to enlarge its present plant. In addition, tentative proposals have 
been submitted to the Farm Security Administration, which would involve the 
making of loans to enable the establishment of similar plants for the processing 
of other agricultural products, such as, the processing of pectin from citrus 
fruits. 

The question has arisen, however, whether these applications may be con- 
sidered and such loans made, in view of the last proviso in section 1 of the 
act of February 4, 1989, making an additional appropriation for work relief and 
relief for the fiscal year ending June 80, 1939, which reads as follows: 

“Provided further, That no funds appropriated in the Emergency Relief Ap- 
propriation Act of 1988 or herein appropriated shall be used by any Federal 
agency, to establish mills or factories which would manufacture for sale articles 
or materials in competition with existing industries.” 

Your decision is respectfully requested as to whether your office construes the 
provisions of the above-quoted proviso as applying to the processing for sale 
of agricultural products, so as to require you to object to the making of loans 
for the purposes described above. 
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It appears that the starch plant operated by the Sweet Potato 
Growers, Inc., a farmers cooperative association, was established in 
1934, at Laurel, Miss., having been financed at that time by an allot- 
ment of $150,000 from the Federal Emergency Relief Administra- 
tion. It is understood that the title to the plant is vested in the 
Mississippi Agricultural Experiment Station, a branch of the 
Mississippi State College, and that the plant was leased to the Sweet 
Potato Growers, Inc., under an agreement that the corporation would 
not permit more than 49 percent of its members to be persons not 
receiving aid from the Emergency Relief Administration—this con- 
dition apparently being for the purpose of qualifying the project as 
one for rehabilitation of needy persons. By subsequent agreement 
executed October 29, 1937, a loan of $28,000 was made to this asso- 
ciation for alterations, repairs, equipment, and operating capital. By 
agreement of September 6, 1938, ERA6-fsa-17, an additional loan of 
$90,221.17 and a grant of $40,000 were made to the association. It 
is stated in the hearings before the House Committee on Appropria- 
tions on the Department of Agriculture Appropriation for 1939 that 
this is the only plant of its kind in the United States; that it does 
not compete with other starch plants, its product taking the place of 
imported starch products. The facts with respect to the establish- 
ment and purpose of this plant clearly distinguish it from mills of 
the class considered in my decision of December 6, 1938, A-97878, 18 
Comp. Gen. 508. Aside from any question as to whether this plant 
is a mill or factory which manufactures for sale material “in com- 
petition with existing industries,” it appears that the plant was estab- 
lished and in operation prior to February 4, 1939. Therefore, I 
have to advise that the use of otherwise available funds appropriated 
in the Emergency Relief Appropriation Act of 1938 for the making 
of a loan to enable this cooperative association to enlarge its plant 
would not be in contravention of the provision in the joint resolution 
of February 4, 1939, 53 Stat. 507, quoted in your letter, supra. 

With respect to the question as to whether the quoted provision 
would preclude the use of the appropriation involved to establish 
other processing plants such as referred to in your letter, the answer 
thereto would depend upon the facts in each particular case; that is, 
as to whether such plants are in fact mills or factories and whether 
they would manufacture for sale articles or materials in competition 
with existing industries. Accordingly, a definite answer to your 
general question relative to such plants cannot be made on the basis 
of the present submission, 
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(B-866) 3 


MILEAGE—TRAVEL BETWEEN UNITED STATES AND ALASKA— 
SUPERIOR STEAMSHIP ACCOMMODATION COST LIABILITY 


Mileage is payable under the act of June 12, 1906, 34 Stat. 246, and section 12, 
act of June 10, 1922, as amended June 1, 1926, 44 Stat. 680, for travel 
between the United States and Alaska, only from point of departure in 
the United States to first point of entry in Alaska, and from last point 
of departure in Alaska to point of entry in the United States, and in the 
collection of a mileage overpayment brought about by a mileage payment 
for travel between points in Alaska, there may not be allowed in set off 
an amount paid from personal funds for superior steamship accommoda- 
tions because of the nonavailability of lowest first-class accommodations, 
section 10, act of March 3, 1933, 47 Stat. 1516, limiting the cost of trans- 
portation to the “lowest first-class rate by the transportation facility used,” 
not permitting of exceptions for any cause whatsoever. 


Decision by Acting Comptroller General Elliott, March 14, 1939: 

There is for consideration the matter of an overpayment in the 
amount of $41.15 made to Lt. Col. Wilmot A. Danielson, Quarter- 
master Corps, United States Army, on voucher No. 269, September 
1936, accounts of Capt. H. F. Chrisman, F. D., United States Army, 
covering payment to such officer for mileage, Seattle, Wash., to Sew- 
ard, Alaska, June 18 to 24, 1936, and return between the same 
points, August 21 to September 4, 1936, being for the official distance 
each way of 1,856 miles, or 3,712 miles at 8 cents per mile, in the 
amount of $296.96, less 3 cents per mile for transportation furnished 
on Government transportation request No. WQ-2081112, issued to 
Alaska Steamship Co. for “minimum first-class accommodations,” a 
deduction of $111.36, leaving the net payment of $185.60 made 
September 5, 1936. 

Orders of June 30, 1936, from The Adjutant General directed 
Lieutenant Colonel Danielson to proceed from Washington, D. C., 
to Alaska points in turn, i. e., Seward, Palmer, Anchorage, Fair- 
banks, Anchorage, Seward, and Juneau, on temporary duty, and 
upon completion of the special duty assigned to return to his proper 
station. 

Under the act of June 12, 1906, 34 Stat. 246, and section 12, act 
of June 10, 1922, as amended June 1, 1926, 44 Stat. 680, mileage was 
payable outside the continental limits of the United States only 
from point of departure in the United States to first point of entry 
in Alaska, Seattle to Seward, and from last point of departure in 
Alaska to point of entry in the United States, Juneau to Seattle. 
6 Comp. Gen. 675. Lieutenant Colonel Danielson having been paid 
mileage from Seward instead of Juneau, was overpaid mileage for 
823 miles, or in the amount of $41.15. He does not question the 
correction of this disallowance, but has neglected and refused to 
refund all of the amount overpaid him September 5, 1936, on the 
contention made by him that he should be allowed to offset such 
erroneous payment against unfounded claims. On September 11, 
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1937, he advised the Finance Officer, Seattle, Wash., that since the 
mileage payment was in error for travel from Seward to Juneau, 
he was entitled to a per diem of $6 for the travel time between these 
points, and that he was also entitled to reimbursement in the amount 
of $7, paid from personal funds for superior accommodations, not 
furnished by the carrier on transportation request, for himself and 
Master Sergeant Walter J. Stewart between such points. After con- 
siderable further correspondence he refunded $22.15, the check for 
such amount being forwarded to the Finance Officer, Seattle, by 
his seventh endorsement dated January 18, 1938, as follows: 


1. The undersigned appreciates the stand that you must necessarily take 
in this matter. Consideration is also given to the fact that the Comptroller 
General will not favorably consider claims of the kind set forth in the 
foregoing. The fact is that the return passage was engaged just as soon 
as the situation had been surveyed so that a return date could be established. 
This was done within two days after the arrival at the destination. Had 
we remained at Seward until the next boat in which the lowest first-class 
was available, the per diem would have gone on, and the cost to the Gov- 
ernment would have been much greater. The other two officers paid the 
additional transportation in cash and I paid for the enlisted man, Master 
Sergeant Walter J. Stewart, and myself, a total of $7.00. If this particular 
issue can be successfully raised with the Comptroller General, it will benefit 
all others who travel in Alaska under such circumstances. If construed that 
mileage will be paid only from Juneau to Seattle, then the duty until we 
left Juneau was within Alaska, and from all that I can ascertain, per diem 
is paid for all this time. Certainly if mileage is paid for sea travel, as is 
proper under the law, then per diem should be paid when mileage is not given. 
Per diem involyed from Seward to Juneau is, I think, two days, or a total 
of $12.00. 

2. By insisting on consideration along the lines just mentioned, is apparently 
the only way to get consideration on this just claim. It is realized that this 
will suspend your accounts for a longer period, but that will not involve you 
in any outlay of cash. The difference as I see it, between what I claim and 
the amount that should be refunded by me, as you see it, is $22.15. I am 
inclosing my check for this amount. I do not feel that the Comptroller General 
should try to force me to pay the additional sum to make a total of $41.15. 


By 8th indorsement Captain Chrisman advised Lieutenant Colonel 
Danielson, as follows: 


1. Receipt is acknowledged of your check for $22.15. Same has this date 
been taken up in the accounts of the undersigned in partial settlement of 
overpayment made to you. W. D. F. D. Form 38 will be forwarded under 
separate cover. 

2. In your 7th indorsement above, you have requested set-off against this 
suspension in the sum of $19.00, $7.00 by reason of excess fare paid by you 
for superior accommodations, and $12.00 for per diem at $6.00 per day from 
Seward to Juneau. To attempt to prosecute a claim in this manner will merely 
result in delaying settlement of the matter. Both of these items are clearly 
covered in regulations and Comptroller's decisions. 

8. a. As to your claim for per diem at $6.00 per day for the two days 
involved in travel by sea from Seward to Juneau, your attention is invited 
to the last sentence of par. 7, A. R. 35-4820. Since ticket included berth 
and meals, no additional amount is payable. 

b. As to your claim for $7.00, representing additional amount over trans- 
portation request expended by you from personal funds for superior accommo- 
dations, your attention is invited to 14th Comp. Gen., 460, which provides 
that reimbursement may not be made for superior accommodations, even though 
lowest first-class accommodations are not available. Copy of this decision 
may be seen by you at the office of your local Finance Officer. 

4. It is requested that your check for $19.00 be forwarded promptly in 
order that this file may be closed. 
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Lt. Col. Danielson then refunded $12 more to apply on the over- 
payment made to him September 5, 1936, the check for said amount 
being forwarded to the Finance Office by 9th indorsement dated 
February 23, 1938, as follows: 


1. The regulations mentioned in paragraph 3a of the foregoing indorsement 
do not permit a per diem as claimed, but nevertheless they are inconsistent with 
the ruling that permits mileage for sea travel between the United States proper 
and Alaska. My check for $12.00 as reimbursement is inclosed herewith. 

2. The Comptroller General’s decision relative the additional sum paid over 
and above first-class fare is not reasonable. As stated previously in this cor- 
respondence, had the undersigned waited until the lowest first-class space was 
available, many days of the $6.00 per diem would have accumulated. It might 
have been a month, which would have totaled $180.00. He would have been 
subjected to criticism and probable censure by the War Department because 
the report by the Board had to be expedited to the extent that a preliminary 
report by radio was required before the Board left Alaska. It is understood 
that this ruling has affected adversely many others as well as the members of 
this particular Board. It is apparent that the Comptroller General's Office does 
not understand the circumstances, otherwise it would not make such a ruling. 
Attention is again invited to the fact that as soon as the Board arrived and 
could estimate the length of time required for its work, it arranged for return 
reservations, Under the circumstances, there is no equity in this refund; re- 
imbursement is therefore not being made. To present a claim will not get this 
matter the attention that it warrants. 


Obviously Lt. Col. Danielson has made no effort to acquaint him- 
self with the basis of the so-called rule set out in 14 Comp. Gen. 
460, cited by the disbursing officer and various other decisions citing 
section 10, act of March 38, 1933, 47 Stat. 1516, which limits the cost 


of transportation to “not exceed the lowest first-class rate by the 
transportation facility used in such travel.” 

This is a limitation prescribed by statute. It is clear and unam- 
biguous and admits of no exception based on an emergency or other- 
wise. Clearly this office is without authority to allow any sum in 
excess of the lowest first-class fare. 

The laws and regulations providing for reimbursement of travel 
expenses cover in general the items of expense which may be in- 
curred and they also include certain limitations and restrictions. 
On the other hand the commuted allowances may far exceed the 
actual and necessary expenses of an officer while traveling. Mileage 
is an allowance which frequently exceeds the actual and necessary 
expenses of an officer ordered to make a long official trip. 

Lt. Col. Danielson was paid mileage for the distance from Wash- 
ington, D. C., to Seattle, Wash., on voucher No. 389, July 1936, 
accounts of Capt. O. W. DeGruchy, F. D., Fort Lewis, Wash., in 
the amount of $231.86, being for 2,974 miles at 8 cents per mile, 
less 3 cents per mile for 202 miles land grant included in the estab- 
lished route and distance. He was paid the same amount on voucher 
No. 1506, October 1936, accounts of Maj. E. C. Morton, a total pay- 
ment for mileage between Washington and Seattle of $463.72. While 
it would appear this officer was supplied with transportation re- 
quests for use on this travel, presumably he did not utilize them 
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due to the fact transportation could be procured for less than the 
3 cents per mile required by law to be deducted from the mileage 
account for transportation furnished on Government request. As- 
suming that transportation may have been procured for $130.45 for 
the round trip, Pullman accommodations for $42 for the round trip, 
and subsistence for $6 per day for 8 days’ travel time, $48, or a 
total of $220.45, the officer may have received an allowance of $243.27 
in excess of actual and necessary expenses between these points. Of 
this amount $35.87 represents gain by not using transportation re- 
quests for this part of the travel, being 5,948 miles at 3 cents per 
mile, $178.44 less actual cost of transportation $130.45 and $12.12 
land-grant deduction. 

Lt. Col. Danielson was also entitled to commuted travel allowance 
on a mileage basis for water travel from Seattle to Seward and from 
Juneau to Seattle. He did not procure his own accommodations 
for this part of the journey as he had done at a profit to himself 
for the land travel in the United States, but issued a Government 
transportation request to the Alaska Steamship Co. for steamer 
transportation which included meals and lodgings. For transpor- 
tation thus furnished a deduction of 3 cents per mile, or $55.68, 
was made from his mileage account for transportation which cost 
the United States $62.50, from Seattle to Seward, and there was 
deducted 3 cents per mile, or $30.99, for transportation from Juneau 
to Seattle which cost the United States $41. Due to the fact that 
meals and berth were included in the transportation for water travel, 
which cost the United States $16.83 more than the amount deducted 
from his mileage account, he was paid 5 cents per mile commutation 
for meals and lodgings without incurring any actual expense oiher 
than for tips, being for 2,889 miles, or. the sum of $144.45. 

These facts show that Lt. Col. Danielson has refused to refund 
an acknowledged overpayment made to him September 5, 1936, in 
connection with an authorized journey from Washington, D. C., to 
certain points in Alaska and return, by reason of an unfounded 
claim for unauthorized items of travel expenses totaling $7, while 
the commuted allowance in connection with such authorized journey 
may have resulted in the payment to him of an aggregate amount 
of $387.72 ($243.27+$144.45) in excess of the expenses actually and 
necessarily incurred by reason of such ordered travel. 

Notwithstanding this officer has received a profit of considerable 
amount, by reason of this authorized journey, his negligence and 
dilatory tactics in refusing to refund the amount clearly overpaid 
to him, which may not be passed to the credit of the disbursing 
officer, has resulted in further increased expense to the Government 
by reason of unnecessary time and correspondence in connection with 
its collection. The disallowance of $7 will not be modified. 
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(B-1752) 


CONTRACTS—DAMAGES—LIQUIDATED—DELIVERY PROVISION CON- 
STRUCTION, UNFORESEEN DIFFICULTIES IN PERFORMANCE AND 
ABSENCE OF ACTUAL DAMAGE 


Where an accepted bid specified that date of shipment from a named shipping 
point would be the “latter part of November” without specifying a delivery 
date at destination, the date of shipment from the named shipping point 
constitutes the delivery date for liquidated damage purposes under the 
applicable liquidated damage clause notwithstanding the bid acceptance 
was based upon a bid price f. o. b. destination. 

A stipulation for delivery “the latter part of November” is not so indefinite as 
to preclude assessment of liquidated damages for delay in delivery, for 
while the latter part of November might cover a delivery earlier than 
November 30, there can be no doubt as to the final date by which delivery 
was contemplated, and otherwise unexcusable delay in delivery beyond the 
80th of the month is a delay for which liquidated damages are assessable. 

A contract possible of performance at the time it was entered into, and con- 
taining no provision for excusing delays in performance for any cause, 
must be performed in accordance with its terms unless performance is 
rendered impossible by an act of God, by the law, or by the other party, 
unforeseen difficulties, however great, constituting no excuse for nonper- 
formance, and the fact that the Government may not have suffered any 
actual damage because of delay in performance is immaterial under a valid 
agreement for liquidated damages. 


Acting, Comatretien General Elliott to the Secretary of the Interior, March 14, 
1939: 


There has been received your letter of February 21, 1939, as follows: 


The Commissioner of Finance of the Virgin Islands, Charlotte Amalie, Virgin 
Islands, has submitted to this Department a short form contract entered into by 
him with the Virgin Islands Tourist Company on October 17 last, in which 
the contractor agreed to make delivery of one sanitary garbage truck for the 
sum of $2,373. 

This contract bears the notation of the contractor to the effect that the truck 
would be shipped the latter part of November 1938, but in explanation of a delay 
in shipment, the contractor has submitted two letters of December 15, 1938, 
and January 16, 1939, indicating that while its principal, the Ford Motor Com- 
pany, originally agreed to make shipment late in November, this was found 
impossible due to the fact that the type of truck ordered was not then in 
stock and available for shipment. As a result, it was not shipped until December 
24, and not delivered in the Virgin Islands until December 30, 1938. 

The Commissioner of Finance has called attention to the fact that although 
the specifications in this case provide for liquidated damages at the rate of $10 
for each calendar day of delay in making delivery, he also points out that the 
date agreed upon for shipment was indefinite, and reports that the Government 
has suffered no actual damage by reason of this delay in delivery. 

It is requested that an opinion be rendered as to whether the penalty for 
delay on be imposed in this case, and that the accompanying papers be 
returned. 


By invitation of September 16, 1938, mailed to 14 dealers, and by 
notices posted in public places, the Department of Finance, St. 
Thomas, V. I., requested bids, subject to conditions “on the reverse 
hereof,” on one sanitary garbage truck, completely equipped and 
ready to operate in accordance with specifications, with a capacity 
of 6-cubic yards. Also, provision was made for an alternate bid on 
the same type of truck equipped with a body of 8-cubic yards capacity. 
The invitation contained spaces in each instance for bid quotations 
f. o. b. St. Thomas and f. o. b, New York. Prospective bidders were 
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advised that “Time of delivery will be an important factor in making 
award,” and provided: 









Liquidated damages.—If the contractor refuses or fails to make delivery of 
the materials or supplies within the time specified, the actual damage to the 
Government for the delay will be impossible to determine, and in lieu thereof 
the contractor shall pay to the Government, as fixed, agreed, and liquidated 
damages for each calendar day of delay in making delivery $10.00: Provided, 
That the Government reserves the right to purchase similar materials or sup- 
plies in the open market and to charge the contractor any excess cost occasioned 
thereby together with liquidated damages accruing until such time as the 
Government may reasonably procure similar material or supplies elsewhere. 
































The conditions on the reverse side of the invitation informed pros- 
pective bidders that “The Government reserves the right to reject 
any or all bids, to waive any informality in bids * * *” and that 
“Time of proposed delivery must be stated in definite terms.” 

Claimant’s bid of October 10, 1938, submitted pursuant to the invi- 
tation for bids and “subject to all the conditions thereof,” being the 
lowest received, was accepted October 17, 1938, as to alternate item 
“No, 1A—$2,373.00,” for delivery f. o. b. St. Thomas, with the deliv- 
ery provision, “Shipment to be effected latter part of November 1938.” 

By letter of December 15, 1938, claimant stated that it was in re- 
ceipt of a cable from the Ford Motor Co. advising inability to make 
delivery on the S. S. Angelina before December 24, and requested that 
an extension of delivery time be granted for the following reasons: 


1, The Ford Company’s indication to us in telegram at time of opening of 
bid, stated an expected late November shipment and on this basis we mentioned 
a latter part November shipment. 

2. It is our opinion that manufacturers preferred to give us the benefit of 
delivering a 1939 model chassis instead of 1938 model and this has probably 
caused the delay when it developed that the 1939 model delivery was some- 
what slowed up for certain factory reasons. 

8. We had your acceptance on this unit on October 17th and our order went 
forward by air mail with remittance next day on October 18th. 

4. If the unit is shipped by Angelina on the 24th inst., it is possible to get 
a delivery here by Catherine on December 30th. 


The evidence shows that shipment of the truck was made from the 
United States on the S. 8. Angelina of the Bull Insular Line Decem- 
ber 24, 1938, and that delivery was effected at St. Thomas by the 
S. S. Catherine from San Juan December 30, 1938. 

In a letter of January 16, 1939, requesting that no liquidated dam- 
ages be assessed for the delayed delivery, claimant quoted from a 
letter received from the Ford Motor Co. in explanation of the delay, 
as follows: 
































































































* * * ‘The delay was due to the fact that at the time the order was sent 
to factory we were changing models. The body which you ordered is not 
manufactured by us and we had to depend on body manufacturer to deliver 
the body before we could effect shipment. Body manufacturer also had to wait 
until our 1939 models were available so that they could make necessary changes 
in their 1988 models so they could be installed on our 1939 chassis. 


While time of delivery was not stated by claimant in definite terins 
as was stipulated in instructions to bidders, the contractor did specify 
that the date of shipment from New York would be the “latter part 
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of November 1938.” The acceptance of item 1A was based upon the 
bid price of $2,375 f. o. b. St. Thomas, but since the contractor did 
not specify a delivery date at St. Thomas, the date of shipment from 
New York constituted date of delivery within the meaning of the 
liquidated damage clause. 

It has been suggested that no liquidated damages be assessed since 
the delivery date was indefinite and because the Government suffered 
no damages as a result of the delay in delivery. 

With respect to the first of these contentions, there can be no 
doubt as to the final date by which delivery was contemplated. While 
“the latter part of November” might cover a delivery earlier than 
November 30, it could not have contemplated delivery at a later date. 
In this connection there is for noting that the commonly accepted 
definition of the word “latter,” as set forth in Webster’s New Inter- 
national Dictionary, is “* * * belonging or pertaining to, the end 
of a period of time; * * *.” Accordingly, the latest date by which 
shipment was required under the above quoted date of shipment 
clause was November 30, 1938, and since shipment was not effected 
until December 24, 1938, there occurred a delay of 24 days for which 
liquidated damages accrued at the rate of $10 per day, amounting to 
a total of $240. 

As to the contention that since the Government suffered no actual 
damages the assessment of damages should be waived, your attention 
is invited to the fact that the contract is an absolute undertaking, con- 
taining no provisions for excusing delays in performance for any 
cause. It is well settled that if a party charges himself with an obli- ' 
gation which at the time was possible of performance, he must abide 
by it unless performance is rendered impossible by an act of God, by 
the law, or by the other party. Unforeseen difficulties, however great, 
will not excuse performance unless the contract so provides. Where 
the parties have made no provision for a dispensation the terms of 
the contract must prevail. See United States v. Gleason, 175 U. S. 
588; Carnegie Steel Co. v. United States, 240 U. S. 156; Columbus 
Ry. Power & Light Co. v. City of Columbus, 249 U. S. 399; and 17 
Comp. Gen. 901. The fact that the Government may not have suf- 
fered any actual damages is immaterial since under a valid agree- 
ment for liquidated damages the matter of whether there were actual 
damages or the amount thereof is not for consideration. See Sun 
Printing and Publishing Association v. Moore, 183 U. S. 642; 10 
Comp. Dec. 605; 13 id. 853; 16 id. 618; 19 id. 278; 23 id. 514; 2 Comp. 
Gen. 322; 5 id. 363, 750; 16 id. 918 and 17 id. 466, 

Accordingly, you are advised that in making payment under the 
contract accrued liquidated damages in the amount of $240 should be 
deducted from the contract price. 

The papers are returned herewith. 

161412—39-——47 









712 DECISIONS OF THE COMPTROLLER GENERAL 


(B-2050) 

































SUNDAYS AND HOLIDAYS—COMPENSATION-—-MEMBERS OF ALASKA 
LEGISLATURE—LEGAL HOLIDAYS IN ALASKA NOT OBSERVED BY 
FEDERAL GOVERNMENT 


Members of the Alaska Territorial Legislature are entitled to per diem com- 
pensation for Sundays and holidays if it is shown that they were in at- 
tendance immediately preceding and immediately following the Sunday 
or holiday on which there was no session, notwithstanding the holiday 
may be one observed as a legal holiday in Alaska but not so observed by 
the Federal Government. 6 Comp. Gen. 415, amplified. 


Acting Comptroller General Elliott to the Governor of Alaska, March 14, 1939: 


Letter dated February 14, 1939, from the Secretary of Alaska is 
as follows: 


A question has arisen with reference to compensation of members of the 
Alaska Territorial Legislature upon which this office would very much appre- 
ciate a decision. 

It is desired to know whether it is necessary for the Territorial Legislature 
to convene, in order that the members may receive compensation, on a day 
which is observed as a holiday by the Territory of Alaska but which is not 
so observed by the Federal Government. 

The necessity for a clear-cut ruling on this issue arose only this week. 
Lincoln’s Birthday was on Sunday and all offices of the territorial government 
were closed on the following day, in conformity with chapter 29, section 1761 
of the Compiled Laws of Alaska, 1933, copy of which is attached hereto. 

Acting under the assumption that they were employees of the Federal Gov- 
ernment by reason of the fact that funds for their per diem are appropriated 
by Congress, the legislators convened on February 13, but this office has been 
asked to ascertain from you whether compensation would have been paid 
them if they had not met on that day. 


Section 72, title 48, U. S. Code, is as follows: 
* * * Each member of the legislature shall be paid by the United States 
the sum of $15 per day for each day’s attendance while the legislature is in 
session, and mileage, in addition, at the rate of 15 cents per mile for each 
mile from his home to the capital and return by the nearest traveled route. 
(Aug. 24, 1912, c. 387, § 4, 87 Stat. 513.) 


Section 1761, chapter 29, Compiled Laws of Alaska, 1933, provides 
in part as follows: 


Legal holidays ; enumeration.—The following days are legal holidays, namely; 
Sunday: * * * the twelfth day of February, commonly called Lincoln’s 
Birthday; * * * Provided, That when any holiday herein provided falls 
upon Sunday, the following Monday shall be declared to be a legal holiday. 


In decision of December 28, 1926, 6 Comp. Gen. 415, it was held 
as follows (quoting from the syllabus) : 

Members of the Alaska Legislature are entitied to compensation at the rate 
of $15 per day for Sundays and holidays if. attending sessions, or if it is 
shown they were present at the session immediately preceding and imme- 
diately following the Sunday or holiday on which there was no session. Men 
bers are not entitled to compensation for days absent from sessions or other 
official duties on account of sickness, but they are entitled to compensation 
for days absent from sessions on official business of the legislature. 

As Monday, February 13, was a holiday in Alaska, it would not 
have been necessary for the legislature to convene on that day in 
order that members might be paid the per diem compensation. That 
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is, if any member was in attendance at the last session of the legis- 
lature immediately prior to Monday, February 13, and again at the 
first session immediately following that day, per diem compensation 
would have been payable for the holiday even though the legislature 
was not in session on that day. 


(B-1671) 


NAVAL RESERVE MEMBERS ORDERED TO ACTIVE DUTY UNDER 
NAVAL RESERVE ACT OF 1938—NEED FOR SPECIFYING DUTY TO BE 
PERFORMED, AND APPROPRIATION TO BE CHARGED WITH UNIFORM 
GRATUITY 


An appropriation ordinarily not available for a particular purpose cannot be 
-presumed to be available because a department has indicated that the 
expense shali be charged to that appropriation. 

Orders issued under authority of section 8 of the Naval Reserve Act of 1938, 
52 Stat. 1177, for temporary active duty of Naval Reserve members for 
the purpose of prosecuting work of the type for which scientists, tech- 
nicists, ete., are employed under appropriations of the various bureaus 
and offices of the Navy Department, should expressly state that the assign- 
ment is for prosecuting a particular work, funds for which are authorized 
under the designated appropriation. 

The uniform gratuity authorized to be paid commissioned and warrant officers 
of the Naval Reserve by section 302 of the Naval Reserve Act of 1938, 52 
Stat. 1180, is an allowance, and, appropriations for the various bureaus 
and offices of the Navy Department for employment of scientists, tech- 
nicists, etc., in connection with the work of such bureaus and offices made 
available by section 8, of the said act, 52 Stat. 1177, for the active-duty 
pay and allowances of such Naval Reserve members when ordered to tem- 
porary active duty for the purpose of prosecuting such work, are for 
charging aererys and not the appropriation for “Clothing, Naval Reserve,” 
52 Stat. ; 


Aone ey General Elliott to the Secretary of the Navy, March 15, 
1939: 


There has been received your letter of February 17, 1939, request- 
ing decision which of the appropriations “Maintenance, Bureau of 
Yards and Docks, 1939” or “Clothing and Small Stores Fund,” is 
properly chargeable with payment of uniform gratuity of $100, the 
right to which apparently accrued to Lt. Joseph N. Watkins, 
CEC-V(S), United States Naval Reserve, while in the performance 
of temporary active duty at the Marine Barracks, Quantico, Va., 
under orders of September 21, 1938, as follows: 


From: The Chief of the Bureau of Navigation. 
To: Lieut. Joseph N. Watkins, CEC-V(S), U. 8S. N. R., 580 Williams Street, 
Key West, Florida. 
Via: The Commandant Seventh Naval District. 
Subject: Authorization for temporary active duty—Chargeable to ‘“Mainte- 
nance, Bureau of Yards and Docks, 1939.” 
Reference: (a) Your request of 16 September 19388 with forwarding indorse- 
ments thereon, 
(b) Title 1, Section 8 of the Naval Reserve Act of 1938. 
Inclosure : 
1, Having requested active duty, you will proceed and report to such medical 
officer as the Commandant, Seventh Naval District may designate for examina- 
tion to determine your physical fitness for such duty. If found not physically 
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qualified, return to your home and consider the remainder of this authorization 
cancelled. 

2. If found physically qualified, you will proceed to Quantico, Virginia, as soon 
as practicable and report to the Commanding General, Marine Barracks, 
Quantico, Virginia, for temporary active duty. At such time as the Command- 
ing General may direct, and not later than April 30, 1989, you will report for 
physical examination and upon completion you will proceed to your home; 
and upon arrival, regard yourself released from all active duty. 

8. During the period of this active duty and during the time necessary in 
traveling (by the shortest usually traveled route) from your home to place 
of reporting, and from place of detachment to your home, you will be entitled 
to the pay and allowances of your rank, and mileage, all chargeable to the 
appropriation, “Maintenance, Bureau of Yards and Docks, 1939.” 

4. Your record indicates you have had previous service computed in ac- 
cordance with section G of the Pay Bill Instructions, totaling 2 years, 1 month 
and 4 days as of September 21, 1938. 

5. A copy of this authorization, with all indorsements, including all notations 
as to the amount of pay, allowances and mileage after payment should be fur- 
nished the Bureau of Navigation, the Bureau of Yards and Docks, and the Com- 
mandant, Seventh Naval District upon completion of this duty, at which time 
you will also make the necessary entries on N. Nav. Form 443—a (fitness re- 
port), which form will be completed by your official superior and forwarded to 
the Bureau of Navigation with copy for the Commandant, Seventh Naval 
District. 

It is stated in the correspondence that while on this active duty 
Lieutenant Watkins was required to be in uniform and the Command- 
ing General at the Marine Barracks, Quantico, Va., has certified 
that Lieutenant Watkins has in his possession the uniforms required 
by regulations. 

Although these orders refer to title 1, section 8, of the Naval Re- 
serve Act of 1938, and state in paragraph 3 that pay, allowance, and 
mileage accruing by reason of the duty assignment are chargeable 
to the appropriation “Maintenance, Bureau of Yards and Docks, 
1939,” the orders do not expressly state that the purpose of the as- 
signment is to prosecute particular work provided for under that 
appropriation. An appropriation ordinarily not available for a 
particular purpose cannot be presumed to be available because the 
department has indicated that the-expense shall be charged to that 
appropriation. The form of these orders leave it to be assumed that 
because the appropriation “Maintenance, Bureau of Yards and 
Docks, 1939,” is to be charged the officer was placed on active duty 
for the purpose of prosecuting work of that Bureau. Orders to such 
duty should expressly state that the assignment is for prosecuting a 
particular work, funds for which are authorized under the desig- 
nated appropriation. 

For the purpose only of answering your question it will be assumed 
in this case that the particular duty involved is for prosecuting work 
with funds provided in the current appropriation “Maintenance, 
Bureau of Yards and Docks” (52 Stat. 237) for “part-time or in- 
termittent employment in the District of Columbia, or elsewhere, of 
such engineers and architects as may be contracted for by the Sec- 


retary of the Navy in his discretion.” 
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Section 8 of the Naval Reserve Act for 1938, 52 Stat. 1177, 
provides : 


Appropriations made to the various bureaus and offices of the Navy De- 
partment for part-time or intermittent employment of scientists, technicists, 
and other personnel in connection wih the work of such bureaus and offices 
shall be available for the active-duty pay and allowances of such members of 
the Naval Reserve as, in the discretion of the Secretary of the Navy, may be 
placed on temporary active duty for the purpose of prosecuting such work. 


Section 302 of the Naval Reserve Act, 52 Stat. 1180, provides in 
part as follows: 


In time of peace, upon first reporting for active or training duty with pay, 
after enactment hereof, at a location where uniforms are required to be worn, 
or after the authorized performance of fourteen drills, a commissioned or war- 
rant officer of the Naval Reserve shall be paid a sum not to exceed $100 as 
reimbursement for the purchase of the required uniforms, and thereafter he 
shall be paid an additional sum of $50 for the same purpose upon the com- 
pletion of each period of not less than four years in the Naval Reserve: * * 


The current appropriation act, 52 Stat. 285, provides under the 
caption “Clothing, Naval Reserve”— 


The clothing and small-stores fund shall be charged with the value of all 
issues of clothing and small stores made to aviation cadets and enlisted men 
of the Naval Reserve and the uniform gratuity paid to officers and aviation 
cadets of the Naval Reserve. 


It was held in decision A-96818, August 17, 1938, that provision 
of section 8 of the Naval Reserve Act is in effect a modification or 
amendment of the appropriations concerned, and makes available the 
special funds for intermittent employment of scientists, technicists, 
etc., in such bureaus for pay and allowances of officers of the Naval 
Reserve when employed on active duty for the performance of such 
special work. The uniform gratuity authorized to be paid com- 
missioned and warrant officers of the Naval Reserve in section 302 
of the Naval Reserve Act is an allowance, The statute (sec. 8 of the 
Naval Reserve Act) makes the funds provided in the current appro- 
priation “Maintenance, Bureau of Yards and Docks” for “part- 
time or intermittent employment * * * of such engineers and 
architects as may be contracted for by the Secretary of the Navy” 
available for “active duty pay and allowances” of officers of the Naval 
Reserve employed in prosecuting such work. Right to the uniform 
gratuity having accrued to Lieutenant Watkins while on active duty 
for which he is entitled to pay and allowances chargeable to the 
appropriation “Maintenance, Bureau of Yards and Docks, 1939” the 
uniform gratuity is chargeable to that appropriation. 

Your question is answered accordingly. 
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(A-91611), (A-91736), (A-92484) 


POSTAL-SAVINGS DEPOSITS—DECEASED DEPOSITORS—PUBLIC-AD- 
MINISTRATOR PAYMENTS—AUDIT—EVIDENCE REQUIREMENTS 


Payments of postal-savings deposits to public administrators should be sup- 
ported by the same evidence as is required in the case of private admin- 
istrators, that is, by evidence of the appointment of the public adminis- 
trator to administer the estate of the deceased depositor and of the pay- 
ment authorization issued by the Post Office Deparment. Decisions dated 
March 1, 1933, and March 30, 1934, A~30168, which declared applicable to 
such funds the long-established rule of the accounting officers that, where 
a claim against the United States is the sole asset of an estate, there must 
be a showing of heirs, creditors, etc., for consideration in connection with 
the matter of a possible escheat to the State, before the claim may be 
allowed, are modified accordingly. 


Acting Comptroller General Elliott to the Postmaster General, March 17, 1939: 

Reference is made to a letter dated July 23, 1938, from the Third 
Assistant Postmaster General as Acting Postmaster General, in 
reply to my letter of July 12, 1938, to you, requesting that certain 
Standard Forms No. 1055, furnished by the postmasters at Raleigh, 
N. C., Glendale, Calif., and Buffalo, N. Y., in support of payments of 
postal-savings deposits to public administrators, and apparently being 
withheld by the Third Assistant Postmaster General, be transmitted 
to this office for consideration in the audit of the accounts of the 
postmasters concerned. Such evidence had been submitted by the 
respective postmasters to show for whom the payees were acting, 
as required by decisions of the former Comptroller General dated 
March 1, 1933, and March 30, 1934, A-30163, which declared appli- 
cable to postal savings funds the long-established rule of the account- 
ing officers that where a claim against the United States is the 
sole asset of an estate, there must be a showing of heirs, creditors, etc., 
before the claim may be allowed. 

The Acting Postmaster General did not furnish the evidence in 
question, but requested reconsideration of the decisions referred to 
above, apparently upon the grounds that the rulings of this office 
are contrary to the decision of the Circuit Court of the United States, 
Western District of Kentucky, in the case of American Loan & Trust 
Co. v. Grand Rivers Co., 159 Fed. 775, and that this office is without 
authority to require submission of Standard Form No. 1055 in this 
class of disbursements, in view of the authority vested by law in the 
board of trustees of the Postal Savings System “to make all neces- 
sary and proper regulations for the receipt, transmittal, custody, de- 
posit, investment, and repayment of the funds deposited at postal- 
savings depository offices.” 

The case of American Loan & Trust Co. v. Grand Rivers Co., 
supra, held unconstitutional, as in violation of the fifth amendment, 
section 996, Revised Statutes, as amended by section 3 of the act 
of February 19, 1897, 29 Stat. 578, providing that moneys remaining 
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in the registry of courts of the United States unclaimed for 10 years 
or longer should be deposited in a designated depository of the 
United States, to the credit of the United States. With respect to 
any right of the United States to forfeit such moneys to itself by 
statute, the court, after reviewing the authorities, said: 


These authorities inevitably lead to the conclusion that the National Govern- 
ment is not in any case the parens patriae to which ownerless property of any 
sort in any State of the Union reverts. We think that within the States respec- 
tively it is the State which exclusively is parens patriae, and this result cannot 
be affected by the fact that the property might happen to be in the registry 
of a Federal court. Though in the registry it is, nevertheless, a part of the 
general property in the State. The State, under the authorities cited, might 
with more plausibility be held to succeed to the title of such property, and 
might have the right through its escheator to apply to the court for it if any 
government be entitled to do so. In saying this we by no means intend to 
intimate that the State would, in fact, have the slightest right to an escheat 
of the money in court in this case. We only conclude, under the authorities 
cited, that if any government can claim to be parens patriae it is that of 
the State, and not that of the Nation. 


As early as 1882, First Comptroller William Lawrence stated, in 
discussing the weight to be given by the accounting officers to deci- 
sions of the courts other than the Supreme Court of the United 
States, that— 

The decisions of other courts may settle the rights of parties in particular 
cases, and the general principles therein asserted are always entitled to re- 
spect, but they are not, necessarily, to be adopted by the accounting officers 
of the Treasury Department. In view of the many conflicting decisions this 
could not be otherwise. And the law has given accounting officers a jurisdic- 
tion over which they are to exercise their own judgment. * * * II 
Lawrence, Ist Comp. Dec., XLII. 

As illustrating the point made by the former First Comptroller, 
see the case Jn re Moneys In Registry of District Court (1909), 170 
Fed. 470, where the United States District Court for the Eastern 
District of Pennsylvania, construing the identical provision of law 
involved in the American Loan & Trust Co. case, held that such 
provision did not attempt to forfeit or escheat the money described 
therein, but merely changed the depository, and that the court had 
no power to order payment of such funds to private parties, but 
must direct them to be transferred to the credit of the United States, 

However, there appears at this time no conflict between the de- 
cisions of this office in the matter here in question and the ruling of 
the court in the American Loan & Trust Co. case. It was stated in 
decision of July 6, 1934, A-30163, that— 

* * * Aside from any question of escheat there is involved the vital mat- 
ter of the Federal Government relinquishing custody and control of the funds 
entrusted to it by turning them over to a public administrator representing no 
heirs, next of kin, or creditors, and eventually to the State in which the estate 
of the deceased is allegedly being administered so that in the event heirs or 
next of kin, possibly residing elsewhere should at a future time, appear and 
demand the moneys there might be successfully asserted liability of the Gov- 


ernment for failure to preserve the moneys for the benefit of heirs, etc. In 
any event and if settlement could be obtained it would apparently be under 





718 DECISIONS OF THE COMPTROLLER GENERAL 


State laws rather than under laws governing postal-savings deposits. It is not 
believed that the laws authorizing such postal-savings deposits had in con- 
templation such procedure. * * * 

Notwithstanding the reference in the decision of March 1, 1933, 
A-30163, to a right of escheat in favor of the United States, exami- 
nation of the decision shows no purpose therein to declare a forfei- 
ture of any postal-savings deposits to the United States, approval of 
the payments in question being withheld for the reason that the 
funds, as in the case reported in 7 Comp. Gen. 478, therein referred 
to, were in the custody of the Federal Government as trustee for the 
estate. See in this connection the amendment to section 996, Revised 
Statutes, made by the act of March 3, 1911, 36 Stat. 1083, and the case 
of United States v. Klein, 303 U. S. 276, 282. 

With respect to the authority of this office to require Standard 
Form 1055 in support of payments of postal-savings deposits to 
public adminstrators—as stated in my letter of July 12, 1938, the 
requirement is not a mandatory one—while the board of trustees of 
the Postal Savings System is authorized by section 1 of the act of 
June 25, 1910, 36 Stat. 814, as amended, to make all necessary and 
proper regulations for, among other things, the repayment of the 
funds deposited at postal-savings depository offices, section 12 of the 
act provides that postmasters and other officers and employees of the 
Postal Service shall be held to the same accountability under their 
bonds for postal-savings depository funds as for public moneys, and 
that all statutes relating to the safekeeping of and proper account- 
ing for postal receipts are made applicable to postal-savings funds. 
This office is required by law, section 72, title 31, United States Code, 
to audit all expenditures in the Postal Savings System. See, as to 
the authority of this office to determine what evidence is necessary 
in connection with the audit, 34 Op. Atty. Gen. 446, in part as 
follows: 

It will be observed that the Comptroller General states that this requirement 
is made necessary in order that a satisfactory audit may be made. What 
papers or data he should have to make such an audit would seem to be a mat- 
ter solely for his determination. * * * 

However, in accordance with the request in the letter of July 23, 
1938, the entire matter of the evidence necessary to support payments 
of postal-savings deposits to public administrators has been reexam- 
ined with the result that it has been determined, in view of the 
peculiar characteristics with which postal-savings funds are clothed 
by law, set forth at length in Leka, Adma. v. United States, 69 Ct. 
Cls. 79, that the interests of the United States will be fully protected 
and a satisfactory audit will be enabled in the case of otherwise 
proper payments of this class to public administrators if there be 
furnished this office the same evidence as is required in the case of 
private administrators, that is to say, evidence of the appointment 
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of the public administrator to administer the estate of the deceased 
depositor and of the authorization issued by the Post Office Depart- 
ment. The decisions of March 1, 1933, March 30, 1934, and July 6, 
1934, A~30163, are modified accordingly. 

In order that the cases now pending may be disposed of, where 
possible, without the necessity for requiring further evidence from 
the postmaster whose accounts are involved, it is requested that the 
evidence submitted to the Third Assistant Postmaster General in the 
cases of the postmasters at Raleigh, N. C., Glendale, Calif., and Buf- 
falo, N. Y., and in other like cases, be transmitted here for considera- 
tion in the audit of the accounts. 


(B-1130) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
STEPMOTHER PREFERENCE STATUS 


Section 607 (c) of the World War Adjusted Compensation Act, 43 Stat. 130, 
having provided, for the purpose of that act, that the term “mother” 
should include stepmother, the status of a stepmother as that of a mother 
is clearly established by the bare relationship at the date of the veteran’s 
death, and there is no proper basis for requiring that a stepmother must, 
in addition to establishing her status as stepmother, show that she 
stood in loco parentis to the veteran, or that there existed a “friendly 
family relationship” between the stepmother and the veteran. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
March 17, 1939: 


Your letter of January 31, 1939, is as follows: 


A proposed award of the adjusted service credit in the sum of $203.75 
under section 201, and a lump-sum payment of $60.00 under section 608 of the 
World War Adjusted Compensation Act, in favor of Isiah Walton, the veteran’s 
natural father, as the preferred dependent under section 601 of the same act, 
in the case of Jessie Walton, XC-24, 353, A-4,556,999, was returned with the 
following letter dated November 18, 1988, from the chief, Veterans’ Section 
of the General Accounting Office: 

“The above-cited case, involving the proposed payment of the veteran’s ad- 
justed service credit in the amount of $203.75, and the $60 lump sum to his 
father as the preferred dependent, is returned herewith for the reason that 
under the principle applied in the cases of Louis Silas, XC~693,756, and 
Howard E. Shumway, XC-—47,250, the veteran’s stepmother, Anna Bryant Walton, 
is to be regarded as the preferred dependent.” 

In an opinion rendered by the former Solicitor of the Veterans’ Administration 
under date of December 7, 1933, in the case of James D. LeForge, XC-335,975 
(11 Sol. 430), relative to automatic insurance benefits which received my ap- 
proval, it was held, in effect, that the term “stepmother” contemplated not 
merely the bare legal relationship of stepmother but a relationship of in loco 
parentis as well. The following is quoted from that opinion: 

“* * * On the question as to the rights of stepmothers to receive bene- 
fits from the Bureau of War Risk Insurance by reason of that relationship, 
attention is invited to an opinion dated March 8, 1919, from Ernest H. Decker, 
associate counsel of the Bureau of War Risk Insurance, to W. R. Vance, then 
General Counsel of the Bureau of War Risk Insurance. In the course of this 
question Mr. Decker stated: 

“Tt hardly seems probable that Congress included stepparents and step- 
children as persons within the benefits of the act because of the bare legal 
relationship by affinity. Such bare legal relationship, under the general law, 
carries with it none of the ordinary reciprocal obligations of parent and child. 
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It is only when the stepparent has assumed to act in loco parentis that there 
rise mutual obligations of service and support. * * * It seems very reason- 
able, therefore, to suppose that the inclusion of stepparents and stepchildren 
by Congress was based upon the customary family relationship which exists 
in the great majority of cases where the legal relationship is established, and 
that consequently it was not the intention that the right to such benefits should 
be terminated, so long as the family relationship continues to exist.’ 

“The act of December 24, 1919, as heretofore stated, included stepmothers as 
members of the permitted class for automatic insurance benefits making the 
amendment effective as of October 6, 1917. However, as stated by Mr. Decker 
in his memorandum, quoted above, the word implies not only the bare legal 
relationship by affinity but also an assumption by the stepparent of mutual 
obligation of service and support, that is, an assumption of a relationship in 
loco parentis. This theory is well supported in law. 

“Attention is invited to the decision of the Supreme Court of the State of 
South Carolina on May 17, 1933, Advance Report No. 1, 171 8. E., 42. In that 
case there was before the court for consideration the question whether a 
woman who had been married to an employee of the Southern Railway Com- 
pany, who had left her husband and had lived with an adulterer prior to his 
death could maintain an action for that death against the Southern Railway 
Company under the Federal Employers’ Liability Act (45 U. S. C. A. as 51-59). 
In the course of its opinion in that case the court states: 

“*The instructions complained of were these: 

“**T charge you in this connection that where a wife, a married woman, 
elopes with an adulterer and willfully and without just cause abandons her 
husband and refuses to live with him, and is living in adultery with another, 
that the unfaithful wife has no rights as a widow, and is not entitled to 
benefit from the wrongful death of her deceased husband, * * *.” * * * 

“*There is, however, a fundamental principle of statutory construction that 
“it is the duty of the court to ascertain the meaning of the legislature from the 
words used and the subject-matter to which the statute relates, and to restrain 
its operation within narrower limits than its words import if the court is satis- 
fied that the literal meaning of its language would extend to cases which the 
legislature never intended to include init.” * * 

“‘*Consistently with the foregoing statements, the cases of * * *, while 
not conclusively in point, afford the clear implication that the term “widow,” 
as used in the Federal Employers’ Liability Act, should be given a restricted 
rather than a literal meaning, so as to carry into effect the obvious remedial 
object of the statute to create a right of action against the employer for the 
benefit of persons having either in law or morals some claim of right to the 
support at the hands of the deceased employee. * * * * * *” 

The requirement that a condition of in loco parentis on the part of the step- 
parent to the veteran must be shown to have existed was subsequently modified 
to mean that there must be a showing that a “friendly family relationship” 
existed between the veteran and the stepparent in order to confer entitlement 
upon the person bearing the legal relationship of stepmother or stepfather or, 
to put it another way, there must be a showing that the relationship between 
the stepparent and the veteran was such that had it become necessary for 
either party to render service or support to the other, such service or support 
would have been given. This rule has been followed by the Veterans’ Admin- 
istration with reference to automatic insurance, adjusted service credit, and 
compensation. It is, of course, imperative that one rule be followed with re- 
spect to all benefits. 

In the memoranda from the Acting Chief, Veterans’ Section of the General 
Accounting Office, dated September 11, 1937, in the case of Louis Silas, A- 
4,056,229, XC-—693,756, and from the Chief, Veterans’ Section of the General 
Accounting Office, dated November 20, 1937, in the case of Howard E. Shumway, 
A-4,699,791, XC—47,250, that section takes the position that the bare legal re- 
lationship of stepmother is sufficient to bring her within the definition of 
“mother” appearing in section 607 (c) of the World War Adjusted Compensa- 
tion Act as amended and cites in support thereof 15 Comp. Gen. 139, 141, 
wherein it was stated, in part, that the relationship of stepmother to a veteran 
existing at the date of his death is not affected by the subsequent separation 
of the stepmother from the father of the veteran. The decision in 15 Comp. 
Gen. 139 does not relate to the question here involved and in that particular 
decision it is shown that the veteran's father married his stepmother when he 
was only about nine years of age and apparently the veteran resided in the 
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same household with them and a relationship of in loco parentis existed between 
the stepmother and the veteran. 

In the present case, however, prior to making the proposed award of the 
adjusted compensation benefits to Isiah Walton, the natural father of the vet- 
eran, the following determination had been made concerning the stepmother: 

“It is alleged that the veteran’s father and mother were divorced and that 
subsequently the children resided with the mother. Evidence shows that after 
the mother’s death the children were turned over to an uncle, and that after 
the death of the uncle the children apparently made a home for themselves. 

“It would appear that after the death of the mother the logical thing would 
have been for the father and stepmother to have taken the minor children into 
their home. This, however, was not done either at the death of the mother 
or at the time of the death of the uncle. Furthermore, the stepmother states 
that she does not feel she is entitled to anything from the estate of the de- 
ceased veteran.” 

In view of the foregoing, your decision is requested as to whether you are 
in agreement with the construction adopted and followed by the Veterans’ 
Administration insofar as concerns the eligibility of a stepparent to the 
adjusted service credit and the $60.00 lump sum award payable under the 
provisions of the World War Adjusted Compensation Act, as amended. 

It appears from the record that the veteran entered the military 
service on November 23, 1917, and died therein on July 3, 1918, un- 
married and without issue; that he is now survived by his father, 
Isiah Walton, and his stepmother, Anna Bryant Walton, the claim- 
ants involved herein, and by no other relatives within the class of 
persons entitled to benefits under title VI of the World War Ad- 
justed Compensation Act; that his mother was separated from his 
father prior to her death in October 1913; that the veteran remained 
in her custody until her death; that after her death the veteran 
was placed in the care of a maternal uncle and that he remained 
in the uncle’s care and custody until the uncle died in 1914; that 
during the time he was in the uncle’s care the father contributed 
occasional gifts of clothing and other necessities toward his main- 
tenance; that about the year 1914 or 1915 the father married one 
Anna Bryant, and apparently they have lived together continuously 
since that time; that on June 19, 1936, the father filed an application 
for the veteran’s adjusted service credit and in the development of 
his claim evidence was adduced disclosing the existence of the step- 
mother; that he was advised by your Administration that no further 
consideration could be given his claim until the stepmother had filed 
an application for the adjusted service credit, and her rights as the 
preferred dependent had been determined; that on June 27, 1938, 
the stepmother filed an application for the adjusted service credit, 
but her claim was disallowed because the evidence submitted did not 
show that she had assumed any of the obligations of a foster parent 
to the veteran. Thereafter, the adjusted service credit in the amount 
of $203.75, and the $60 lump-sum payment authorized under section 
608 of the act of July 3, 1926, 44 Stat. 829, were awarded to the 
father and the case was submitted to this office for preaudit. In 
the course of audit the evidence submitted was deemed insufficient 
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under the decision of this office to remove the stepmother as a claim- 
ant in view of which the case was returned to the Veterans’ Admin- 
istration without certification by memorandum dated November 18, 
1938, quoted in the first paragraph of your letter, supra. 

Section 601 of the World War Adjusted Compensation Act, as 
amended by the act of July 3, 1926, 44 Stat. 828, providing an order 
of preference of dependents, declares priority in the mother over the 
father. Section 607 (c) of the World War Adjusted Compensation 
Act, 43 Stat. 130, under the caption, “Definitions,” provides as 
follows: 

(c) The terms “father” and “mother” include stepfathers and stepmothers, 
fathers and mothers through adoption, and persons who have, for a period 
of not less than one year, stood in loco parentis to the veteran at any time 
prior to the beginning of his service. 

In construing the foregoing provisions of the statute, this office 
held in 15 Comp. Gen. 139, page 141, as follows: 

It is well settled that the entire maternal line, including a stepmother, takes 
precedence over the paternal line. The relationship of stepmother to a veteran 
existing at the date of his death, is not affected by the subsequent separation 
of the stepmother from the father of the veteran, that is, the relation of 


“stepmother” is the same as “mother” within the meaning of the 
statute. * * * 


The terms of section 607 (c) of the World War Adjusted Com- 
pensation Act, supra, are clear and unambiguous, and admit of no 
construction. Said section of the statute clearly establishes the 
status of a stepmother as that of a “mother” of the veteran on the 
basis of bare relationship at the date of his death. There thus ap- 
pears no proper basis for the administrative view that a stepmother 
must, in addition to establishing her status as stepmother, show that 
she stood in loco parentis to the veteran, or that there existed a 
“friendly family relationship” between the stepmother and the 
veteran. To so hold would require reading into the statute words 
which are not there. It should be noted that the statute, in addition 
to including stepmothers specifically within the definition of 
“mother,” includes, also, “persons who have, for a period of not less 
than 1 year, stood in loco parentis to the veteran at any time prior to 
the beginning of his service.” ‘The latter quoted phrase in nowise 
qualifies, or applies to, the term stepmother. If the Congress had 
intended that stepmothers must show something in addition to bare 
relationship to the veteran, the statute would have so provided in 
express language. 

The opinion in the Ze Forge case, quoted in your letter, was limited 
by its express terms to the facts of that particular case one of which 
was that the father and the stepmother were divorced prior to the 
amendment to the War Risk Insurance Act extending the benefits 
authorized thereunder to stepmothers—a situation that is not present 
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in the instant case as the father and stepmother apparently are still 
married and living together. However that may be, said opinion 
may not be accepted as controlling under the provisions of the World 
War Adjusted Compensation Act. : 

The decision of the Supreme Court of the State of South Carolina 
from which you quoted does not appear to be controlling in this 
matter. There was involved in that case actions on the part of the 
widow which were regarded by the court as effectively terminating 
her status for the purposes of the statute under consideration—her 
actions as an unfaithful wife being considered as constituting a 
forfeiture of any rights as a widow for the purposes of that case. 
In the instant case the marriage of the stepmother to the veteran’s 
father prior to his death fixed her status under the World War 
Adjusted Compensation Act which status has not been terminated. 

You are advised, therefore, that the audit action in this case was 
correct and is hereby sustained. 


(B-2227) 


SOCIAL SECURITY—CRIPPLED CHILDREN FEDERAL-AID PAYMENTS— 
ADJUSTMENTS ACCOUNT INCREASED STATE FUND EXPENDITURES 
AND ESTIMATES 


Section 514 of the Social Security Act of August 14, 1935, 49 Stat. 632, provid- 
ing for payments to States for carrying out State plans for services for 
crippled children, not prescribing any limitation as to the amount of defi- 
ciencies in preceding estimates which may be adjusted in connection with 
payment of the amount estimated for subsequent quarters, amounts of 
State funds expended during prior quarters of the fiscal year in excess of 
the amounts required to match the Federal funds paid for the said quar- 
ters, and for such purposes and under such conditions as to meet all re 
quirements necessary to have warranted the consideration of such expendi- 
tures in estimating the amount of the Federal payments for such quarters, 
may be administratively considered for payment to the State of such defi- 
ciency for the prior quarters in addition to the amounts, if any, otherwise 
authorized to be paid for subsequent quarters on the basis of estimated 
expenditures from State funds in the subsequent quarters, but prior quarter 
deficiency payments should not be considered as part of the allotments or 
payments made to the State for the subsequent quarters which, under the 


law, are required to be matched by State funds and expended during such 
quarters. 


Acting Comptroller General Elliott to the Secretary of Labor, March 17, 1939: 
I have your letter of March 10, 1939, as follows: 


A question has arisen in connection with the administration of the Florida 
State plan for services for crippled children under part 2 of title V of the Social 
Security Act upon which your opinion is requested. This question involves the 
propriety of allowing a credit to the State for certain expenditures made by 
= = the first two quarters of the current fiscal year for services for crippled 

ren. 

The State of Florida qualified for grants-in-aid under part 2 of title V of 
the Social Security Act during the 1936 fiscal year by submitting to the Chief 
of the Children’s Bureau a plan for services for crippled children which upon 
review was found to contain adequate provisions to carry out the purposes of 
this part of the Social Security Act and was, therefore, approved by the Chief 
of the Children’s Bureau as provided in section 513 (b) of the act. In keeping 
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with the procedures established by the Children’s Bureau the State of Florida 
has submitted and had approved annual plans for each fiscal year thereafter. 

The annual plan for the 1939 fiscal year, under which the present question 
arises, was submitted by the official State agency to the Chief of the Children’s 
Bureau on July 6, 1938, for approval. Due to certain deficiencies which it is 
not necessary here to enumerate, and which were not of sufficient magnitude 
to require discontinuance of the program of services, the Chief of the Children’s 
Bureau considered it unwise to approve the plan without qualification and, 
accordingly, on August 6 informed the State agency that the plan was approved 
“with the understanding that there will be a consultation with the Children’s 
Bureau in regard to the administration of the plan for the remainder of the 
fiscal year, prior to the end of the first quarter.” Expenditure of funds granted 
to the State for the first quarter was authorized in the sum of $10,074.97, this 
being approximately one-fourth of the total sum planned for expenditure from 
Federal funds during the entire fiscal year. Negotiations were conducted during 
the first quarter of the fiscal year but the deficiencies in the plan not being 
removed authorization was given to the State to expend funds granted to the 
State for the second quarter of the fiscal year only. 

The annual plan submitted by the State agency contained a budget which 
provided for a total expenditure of $80,599.82, one-half of which was to be paid 
from funds granted to the State by the Federal Government, the other half from 
funds provided by the State and its political subdivisions. Dstimates of ex- 
penditures submitted by the State for the first and second quarters of the fiscal 
year provided for the expenditure of $20,149.94 in each quarter, $10,074.97 of 
each such sum to be paid from funds granted to the State and a like sum to 
be expended from the funds provided by the State and its political subdivisions. 
Quarterly reports of expenditures were submitted by the State agency showing 
that in the first quarter $20,181.90 had been expended, $10,087.99 being expended 
from funds granted to the State by the Federal Government and $10,093.91 
being expended from funds of the State and its political subdivisions. The 
report for the second quarter showed that $20,125.31 had been expended, 
$10,062.28 being expended from funds granted to the State and $10,063.03 being 
expended from funds of the State and its political subdivisions. Thus the 
reports indicated that $20,150.27 had been expended from funds granted to the 
State and $20,156.94 had been expended from funds made available by the 
State and its political subdivisions. 

Shortly after the expiration of the second quarter of the fiscal year, however, 
the State agency advised the Children’s Bureau that, although its report of 
expenditures from grants-in-aid to the State was correct, the State agency had 
in fact expended $72,089.70 from its own funds for crippled children’s services. 
As stated above, the State plan provided for a total expenditure of $80,599.82, 
one-half of which, $40,299.91, was to be derived from funds of the State and its 
political subdivisions. The additional expenditures made by the State represent 
expenditures for crippled children’s services conducted by the State, outside the 
matching program provided for in the State plan. 

Under the practice established by the Children’s Bureau credit is not allowed 
for any expenditure by the State in excess of the amount planned for expendi- 
ture from its own funds in the absence of an approved amendment of the State’s 
plan. The specific question which has arisen, therefore, is limited to the expendi- 
ture of $40,299.91 of State funds during the first six months of the current fiscal 
year. As is stated above, the amount estimated for expenditure by the State 
for this period was $20,149.94 and this estimate was reviewed and approved by 
the Chief of the Children’s Bureau prior to the beginning of the respective 
quarters of this part of the fiscal year. The question is, then, whether the excess 
expenditure of $20,149.97 may at this time be allowed by the Chief of the Chil- 
dren’s Bureau as a credit to the State for the purpose of computing the amounts 
to be certified for payment to the State in the third and fourth quarters of the 
present fiscal year under section 514 of the Social Security Act. This computa- 
tion, of course, will be based: on the 50-50 matching formula established by 
section 514, making the amount of the Federal contribution one-half of the 
$20,149.97 excess expenditure, or $10,074.98. 

While the State agency has not complied with the usual practices of the 
Children’s Bureau with respect to the revision of estimates of expenditures 
prior to the making of substantial departures therefrom and in reporting 
expenditures in substantial accordance with such revised estimates, the ad- 
ministration of the program in this State has been properly conducted. The 
State agency has represented to the Children’s Bureau that all of the excess 
expenditures which are involved in this question were made for purposes 
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within the scope of the State’s annual plan and that the allowance of a credit 
to the State for these expenditures would be highly desirable for the purposes 
of the crippled children’s program in this State. The State will be required 
to submit detailed reports of the excess expenditures for review by the Chil- 
dren’s Bureau before its request for approval of the same will be granted. 

It is clear that the Social Security Act does not require strict conformity by 
the States to their estimates of expenditures. In paragraph 1 of section 514 (b) 
quarterly estimates of expenditures are provided for and the following para- 
graph makes it entirely clear that the States are not required to spend strictly 
according to such estimates. This paragraph provides as follows: 

“(2) The Secretary of Labor shall then certify the amount so estimated by 
him to the Secretary of the Treasury, reduced or increased, as the case may 
be, by any sum by which the Secretary of Labor finds that his estimate for 
any prior quarter was greater or less than the amount which should have been 
paid to the State for such quarter, except to the extent that such sum has been 
applied to make the amount certified for any prior quarter greater or less than 
the amount estimated by the Secretary of Labor for such prior quarter.” 

While strict conformity to quarterly estimates has not been required by the 
Children’s Bureau, it has recognized that substantial conformity to estimates 
is directly related to the continuity of services provided in approved plans and 
that it is not good financial practice to permit substantial departures by the 
States from their estimates of expenditures without obtaining prior approval 
from the Children’s Bureau. Nevertheless, it is believed that the allowance 
of a credit to the State for its excess expenditures here in question is con- 
sistent with the express terms of the statute and will best serve the purposes 
for which it was enacted. 

Before making an allowance of a cerdit to the State of Florida we desire 
to have your interpretation of the pertinent provisions of the Social Security 
Act with respect to the circumstances of this case. If you desire any addi- 
tional information in connection with this question we shall be glad to furnish 
it or to arrange for a representative of this Department to confer with you. 


Stated briefly it appears that the State has expended out of its funds 
for the first 6 months of the year more than the amount required by 
its approved plan for the whole year, or more than estimated for 
each quarter during the first two quarters of the fiscal year, and it 
is understood the question presented is whether the State may be 
given credit for, or a Federal contribution made to cover, such excess 
to the extent of $10,074.98. 

Section 514 of the Social Security Act of August 14, 1935, 49 Stat. 
632, provides: 


Sec. 514. (a) From the sums appropriated therefor and the allotments avail- 
able under section 512, the Secretary of the Treasury shall pay to each State 
which has an approved plan for services for crippled children, for each quar- 
ter, beginning with the quarter commencing July 1, 1935, an amount, which 
shall be used exclusively for carrying out the State plan, equal to one-half 
of the total sum expended during such quarter for carrying out such plan. 

(b) The method of computing and paying such amounts shall be as 
follows: 

(1) The Secretary of Labor shall, prior to the beginning of each quarter, 
estimate the amount to be paid to the State for such quarter under the pro- 
visions of subsection (a), such estimate to be based on (A) a report filed by 
the State containing its estimate of the total sum to be expended in such 
quarter in accordance with the provisions of such subsection and stating the 
amount appropriated or made available by the State and its political sub- 
divisions for such expenditures in such quarter, and if such amount is less 
than one-half of the total sum of such estimated expenditures, the source or 
sources from which the difference is expected to be derived, and (B) such in- 
vestigation as he may find necessary. 

(2) The Secretary of Labor shall then certify the amount so estimated by 
him to the Secretary of the Treasury, reduced or increased, as the case may 
be, by any sum by which the Secretary of Labor finds that his estimate for any 
prior quarter was greater or less than the amount which should have been 
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paid to the State for such quarter, except to the extent that such sum has 
been applied to make the amount certified for any prior quarter greater or 
less than the amount estimated by the Secretary of Labor for such prior 
quarter. 

As the payment for each quarter is required by the statute to be 
based upon the amount to be expended by the State in that quarter, 
it must be held that payments for the third and fourth quarters 
of the year in the present case may not be based upon expenditures 
of State funds made during the preceding quarters but must be 
based upon estimates of amounts to be expended during the third 
and fourth quarters. However, it is understood that in carrying 
out the provisions of subsection (b) (2) above it is frequently neces- 
sary to make adjustments for expenditures made during a given 
quarter when it is found that such expenditures are not in strict 
accordance with the estimates for the quarter and such expenditures, 
when in excess of the estimates, are satisfactorily justified by the 
State authorities and approved by your department as a part of the 
Federal program in cooperation with the State. What is under- 
stood to be involved here with respect to the State of Florida ap- 
pears to present a similar situation except that the amount involved 
is greater than has heretofore been considered by your department 
as proper for adjustment under said subsection (b) (2). However, 
since the statute prescribes no limitation as to the amount of de- 
ficiencies in preceding estimates which may be adjusted in connection 
with the payment of the amount estimated for subsequent quarters, 
I have to advise that if it be found administratively that the amounts 
of State funds expended during the first two quarters in excess of 
the amounts required to match the Federal funds paid for said quar- 
ters, or any parts of such amounts were expended for such purposes 
and under such conditions as to meet all the requirements necessary 
to have warranted the consideration of such expenditures in estimat- 
ing the amount of the Federal payments for such quarters, with 
the result that the amount of the Federal payment to the State for 
either or both of said first two quarters was less than it should have 
been, there would appear to this office no legal objection to paying 
the amount of such deficiency in either or both of the payments for 
the first two quarters to the State in addition to the amounts, if any, 
otherwise authorized to be paid for the third or fourth quarter on 
the basis of expenditures to be made from State funds in said latter 
quarters. But it should be understood that any amount so paid 
because of a deficiency, if any, in the payments for the first or sec- 
ond quarter is not to be considered a part of the allotments or pay- 
ments made to the State for the third and fourth quarters which, 
under the law, are required to be matched by State funds and ex- 
pended during such quarters. 

The question submitted is answered accordingly. 
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LAND ACQUISITION—BANKHEAD-JONES FARM TENANT ACT OF 
1937—TITLE VALIDITY REQUIREMENTS NOTWITHSTANDING AB- 
SENCE OF PRESENT STRUCTURE ERECTION INTENTIONS 


In the light of the long established administrative interpretation of section 
355, Revised Statutes, requiring approval by the Attorney General of land 
titles before payment of the purchase price, and in the interest of resolving 
any doubt in favor of the general legislative policy for the protection of 
the Government in such matters, the conclusion of the decision published 
in 18 Comp. Gen. 372, is affirmed, that is, that purchases of land under 
Title III of the Bankhead-Jones Farm Tenant Act of July 22, 1937, 50 
Stat. 525, are not authorized in the absence of a showing that title to the 
land proposed to be acquired is satisfactory to the Attorney General pur- 
suant to section 355, Revised Statutes, notwithstanding there is no present 
administrative intention to erect structures thereon. Words “public build- 
ing” as used in section 355, Revised Statutes; distinction between non- 
availability of appropriated moneys for land purchases before title approval 
by Attorney General and availability of such moneys for such purposes 
before the obtaining of State consent to the purchase; and nonapplicability 
of act of March 2, 1889, requiring furnishing of title abstracts without 
expense to the Government, to purchases of land not acquired as a site 
for public buildings under control of the Treasury Department; discussed. 


Acting Comptroller General Elliott to the Secretary of Agriculture, March 20, 
1939: 


Careful consideration has been given the matters contained in 
your letter of November 16, 1938, and in the supporting memorandum 
by the Solicitor, Department of Agriculture, submitted February 27, 
1939, but they are not found to require or warrant a modification of 
decision of October 24, 1938, 18 Comp. Gen. 372, holding that appro- 


priations for the purchase of lands under Title III of the Bankhead- 
Jones Farm Tenant Act, approved July 22, 1937, 50 Stat. 525, are 
not available for payment for such lands in the absence of a showing 
that the Attorney General, pursuant to the requirements of section 
355, Revised Statutes, has found the title satisfactory. 

Your letter is as follows: 


Your decision dated October 24, 1988 (A-98408), relative to the disapproval 
of a voucher for preaudit which involves the purchase of land under title III 
of the Bankhead-Jones Farm Tenant Act, approved July 22, 1987 (50 Stat. 525), 
has been received. It is noted that your present holding is to the effect that 
all purchases of land under title III of the Bankhead-Jones Farm Tenant 
Act must be in conformity with the provisions of Section 355 of the Revised 
Statutes, regardless of whether public buildings are to be erected upon the 
particular tracts of land. 

Because of the administrative difficulties which would result from your latest 
decision, a reconsideration is requested. 

Title LII of the Bankhead-Jones Farm Tenant Act authorizes and directs the 
Secretary of Agriculture “to develop a program of land conservation and land 
utilization, including the retirement of lands which are submarginal or not 
primarily suitable for cultivation * * *.” Section 41 (f) empowers the 
Secretary to: 

“Acquire land and interests therein without regard to section 355 of the 
Revised Statutes, as amended. This subsection shall not apply with respect to 
the acquisition of land or interests in land under title III.” 


In the conference report to the House of Representatives on the Farm Tenant 
Act (Report No. 1198, 75th Congress, 1st Session), Mr. Jones, speaking for the 
Committee of Conference, made the following statement (p. 15) : 

“Under the House bill, land could be acquired without regard to section 355 
of the Revised Statutes under which various restraints are put upon land acqui- 
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sition. The conference agreement limits that exception so that acquisition of sub- 
marginal land must be in accordance with section 355 whenever that section by 
its terms applies.” 


It seems obvious, therefore, that Congress did not intend to direct that all 
purchases of land under title III should conform to the requirements of Section 
355 of the Revised Statutes, but only intended to make compliance with that 
section a prerequisite if the section, by its own terms, applies to the purchase 
of particular tracts. 


Section 355 of the Revised Statutes (40 U. 8S. C. A. 255) provides: 

“No public money shall be expended upon any site or land purchased by the 
United States for the purposes of erecting thereon any armory, arsenal, fort, 
fortification, navy yard, customhouse, lighthouse, or other public building, of 
any kind whatever, until the written opinion of the Attorney General shall be 
had in favor of the validity of the title, nor until the consent of the legislature 
of the State in which the land or site may be, to such purchase, has been 
given. * © 9” 


Section 355 has been supplemented by the provisions of the Act of March 2, 
1889 (25 Stat. 941, 40 U. S. C. A. 256), to the effect that: 

“That hereafter all legal services connected with the procurement of titles 
to site for public buildings, other than for life-saving stations and pierhead 
lights, shall be rendered by United States district attorneys: Provided further, 
That hereafter in the procurement of sites for such public buildings, it shall be 
the duty of the Attorney General to require of the grantors in each case to 
furnish, free of all expenses to the Government, all requisite abstracts, official 
certifications, and evidences of title that the Attorney General may deem 
necessary.” 

Section 355, by its express terms, applies only to purchases of land by the 
United States for the erection of public buildings thereon. Where purchases of 
land do not fall within the purview of this section, the executive officer who 
is authorized to make such purchases may, if he wishes to do so, determine the 
sufficiency of the titles to such lands, without submitting the titles to the 
Attorney General for approval. 12 Comp. Dec. 691; 5 Comp. Gen. 953. Sim- 
ilarly, such purchases may be made without the consent of the legislatures of 
the States in which the lands are located. See Kohl et al. v. United States, 
91 U. 8. 367, 8374; Fort Leavenworth R. R. Co. v. Lowe, 114 U. 8. 625, 530-531, 
Also, it is not necessary, in connection with such purchases, to require the 
grautors to furnish the necessary evidences of title free of expense to the Gov- 
ernment, but the Government agency which is acquiring the land may defray 
the cost of preparing or procuring evidences of title. 8 Comp. Dec. 212; 8 
Comp. Gen. 308. 

It is noted that your latest decision with respect to the applicability of section 
355 of the Revised Statutes to the purchase of land under title III of the 
Bankhead-Jones Farm Tenant Act is based upon an opinion of the Attorney 
General to the Secretary of Agriculture, under date of July 6, 1937 (39 Ops. 
Att’y Gen., Advance Sheet Op. No. 16). The opinion of the Attorney General 
is to the effect that, in the acquisition of lands under title VII of the act of 
June 15, 1935 (39 Stat. 378), no payments shall be made for the tracts acquired 
until after approval of the titles by the Attorney General. The basis of the 
opinion is that title VII of the act of June 15, 1935, must be read in connection 
with, and considered as an appropriation for the purposes of, the Migratory 
Bird Conservation Act, which specifically requires the approval by the Attorney 
General of titles to all land purchased under the authority of the latter act. 
Although it was not necessary for the determination of the question before 
him, the Attorney General went on to state that, inasmuch as title VII “says 
that such lands are to be used, among other things, ‘to erect and construct 
thereon and in connection therewith such buildings * * * as may be nec- 
essary,’” such purpose, “fixed by Congress, cannot be changed by the intention, 
present or future, of the purchasing authority ;” therefore, the approval of titles 
by the Attorney General is also required by section 355 of the Revised Statutes, 
It is upon this portion of the Attorney General’s opinion that your decision of 
October 24 is based. 


1 However, some statutes authorizing the acquisition of land epocitesliy require the 
consent of the State legislatures, and the approval of titles by the Attorney General, 
as Dy se neem to the making of purchases pursuant to such authority; e. g., Migratory 
Bird Conservation Act (45 Stat. 1222). 
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This Department is unable to find any provision in that portion of title III 
of the Bankhead-Jones Farm Tenant Act authorizing the purchase of sub- 
marginal land which would warrant a construction to the effect that this 
statute “says that such lands are to be used” to construct public buildings 
thereon, and that such purpose has been “fixed by Congress.” It will be noted 
that the Secretary is merely authorized, in one subsection, to acquire land, and 
in another subsection to construct upon any property so acquired such “struc- 
tures” as may be needed. 

Actually, no building of any sort will be constructed upon the great majority 
of the tracts of land acquired pursuant to the authority contained in title III 
of the Bankhead-Jones Farm Tenant Act. However, recreational buildings, 
lodges, cabins, bathhouses, and boathouses will be constructed upon some of 
these tracts. It is the view of this Department that none of these structures 
is a “public building,” as that term is used in section 355 of the Revised Statutes 
although the Department has planned to submit the titles to these tracts to 
the Attorney General for approval. Section 355 of the Revised Statutes specifi- 
cally enumerates “armory, arsenal, fort, fortification, navy yard, customhouse, 
lighthouse,” and then adds “or other public building of any kind whatever.” 
Obviously, Congress did not intend that this section should apply to all con- 
struction. The specific enumeration of certain buildings limits the succeeding 
general expression, “other public building of any kind whatever,” in accordance 
with the familiar principle of ejusdem generis, to buildings of a kind similar 
to those specifically enumerated. This view is supported by the fact that sec- 
tion 355 of the Revised Statutes was inserted, as section 255, in the United 
States Code in title 40, Chap. 3, entitled “Public Buildings and Works Generally,” 
and that the remaining sections of chapter 8, title 40, deal with public buildings 
of the type specifically enumerated in section 255 (R. 8. 355). 

In this connection, reference is made to section 1 of the act of July 1, 1898 
(30 Stat. 614), pertaining to public buildings outside the District of Columbia, 
which provides: 

“That all courthouses, customhouses, post offices, appraiser’s stores, barge 
offices, subtreasuries, and other public buildings outside of the District of 
Columbia and outside of military reservations which have been heretofore 
purchased or erected, or are at present in course of construction, or which 
may hereafter be erected or purchased out of any appropriation under the 
control of the Treasury Department, together with the site or sites thereof, 
are hereby expressly declared to be under the exclusive jurisdiction and con- 
trol and in the custody of the Secretary of the Treasury, who shall have full 
power to take possession of and assign and reassign rooms therein to such 
Federal officials, clerks, and employees as in his judgment and discretion should 
be furnished with offices or rooms therein.” 


It would appear that, in enacting the quoted legislation, Congress had in mind 
types of buildings similar to those enumerated in section 355 of the Revised 
Statutes, and intended to place under the control of the Treasury Department 
all public buildings, as that term is used in section 355, except public buildings 
in the District of Columbia and inside military reservations. Congress having 
enumerated as public buildings certain similar types of buildings in hoth sec- 
tion 355 and section 1 of the act of July 1, 1898, quoted above, and having 
provided that public buildings outside the District of Columbia and outside 
military reservations shall be under the control of the Treasury Department, it 
would ordinarily seem that, when Congress authorizes an agency of the Gov- 
ernment, other than the Treasury Department, to erect and control structures 
outside the District of Columbia and outside of military reservations, it is 
the intention of Congress that such structures are not to be regarded as public 
buildings, as that term is used in section 855 of the Revised Statutes and in 
section 1 of the act of July 1, 1898. 

This view is strengthened by sections 85 and 88 of the act of June 25, 1910 
(36 Stat. 699; 40 U. 8. C. A., sections 265 and 267), which provide as follows: 

“Plana by Treasury Department for buildings under other ewecutive depart- 
ments or establishments.—The Secretary of the Treasury may, in his discretion, 
upon the request of the head of any other executive department, or establish- 
ment of the Government not under any executive department, cause the plans, 
drawings, designs, specifications, and estimates to be prepared in the Office 
of the Supervising Architect, for any building or buildings for governmental 
purposes which the head of any other executive department or establishment 
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not under an executive department may be authorized to have con- 
structed .*...¢..°.” 

“Restrictions on buildings; approval of sketch plans; changes; limit of cost.— 
No money shall be expended upon any public building until after sketch plans 
showing the tentative design and arrangement of such building, together with 
outline description and detailed estimates of the cost thereof shall have been 
made by the Supervising Architect of the Treasury Department (except when 
otherwise authorized by law) and said sketch plans and estimates shall have 
been approved by the Secretary of the Treasury and the head of each executive 
department who will have officials located in such building; but such approval 
shall not prevent subsequent changes in the design, arrangements, materials, 
or methods of construction or cost which may be found necessary or ad- 
vantageous * * *,” 

Here Congress has specifically differentiated between buildings which are 
under the control of the departments or establishments of the Government 
other than the Treasury Department, on the one hand, and public buildings, on 
the other hand. In the first instance, the plans and specifications are not 
required to be drawn by the Supervising Architect of the Treasury, although 
this service may be requested by the department or establishment that is 
erecting a structure, and the Secretary of the Treasury may grant or deny 
the request. In the case of public buildings, plans must be prepared by the 
Supervising Architect and approved by the Secretary of the Treasury. 

Attention is called to the land program which was inaugurated and carried 
on by the former Federal Emergency Relief Administration under section 
203 (a) of the National Industrial Recovery Act (48 Stat. 195). In accord- 
ance with the statutory authority to acquire land and to construct thereon 
public-works projects, the Federal Emergency Relief Administration acquired 
large acreages of land in various parts of the United States and, upon some 
of the tracts so acquired, constructed recreational buildings, lodges, cabins, 
bathhouses, boathouses, and other similar buildings, This program was sub- 
sequently transferred to and carried on by the former Resettlement Adminis- 
tration. (See the Comptroller General’s decision dated February 28, 1936, 
A-67175, to the Administrator of the Resettlement Administration.) In other 
words, the program instituted by the former Federal Emergency Relief Admin- 
istration and later continued by the former Resettlement Administration was 
similar to the program which this Department is now conducting under the 
authority of title III of the Bankhead-Jones Farm-Tenant Act, except that, 
under the former program, land could only be purchased to the extent that 
it was needed for the construction of public-works projects, whereas no such 
limitation exists with respect to the present program. Hence, unless the re- 
quirements contained in section 355 of the Revised Statutes and related legisla- 
tion were applicable to the former program, they certainly would not be 
applicable to the present program. 

In this connection, it will be recalled that. the program of the Federal 
Emergency Relief Administration and the Resettlement Administration was 
carried on without regard to certain limitations contained in section 355 of 
the Revised Statutes and related legislation. For example, the General Ac- 
counting Office passed for payment large numbers of vouchers, transmitted by 
the Federal Emergency Relief Administration and the Resettlement Adminis- 
tration, covering the purchase of abstracts of title by these agencies not- 
withstanding the provisions of the act of March 2, 1889, previously quoted, to 
the effect that grantors of sites for public buildings shall be required to 
furnish, free of expense to the Government, all requisite abstracts or other 
evidences of title. The General Accounting Office also approved for payment 
vouchers covering the purchase price of the various tracts of land acquired 
during the program, without requiring proof that the various States had 
consented to the acquisition of these lands by the United States, which would 
have been a prerequisite if section 355 of the Revised Statutes had been ap- 
plicable to such purchases. As a matter of fact, the Department of Justice, 
in condemnation actions to acquire lands in connection with the program, 
successfully argued to the courts that State consent was not necessary. United 
States v. 546.03 acres, more or less of land, etc., 22 F. Supp. 775; United 
States v. 458.95 acres of land, etc., 22 F. Supp. 1017. Hence it is apparent that 
both the General Accounting Office and the Department of Justice were of the 
opinion that the limitations contained in Section 355 of the Revised Statutes 
and related legislation were not applicable to the lands acquired pursuant to 
the program of the Federal Emergency Relief Administration and the Resettle- 
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ment Administration, despite the specific prerequisite that lands could only be 
purchased in connection with public-works projects. 

Returning to a consideration of the submarginal land program authorized 
by title III of the Bankhead-Jones Farm-Tenant Act, attention is called to the 
fact that more than 3,000 accepted options for the acquisition of lands pursuant 
to title III have been filed with the General Accounting Office. These options 
uniformly contain a provision to the effect that the abstract of title shall be 
procured at the expense of the Government. Your office has never questioned 
the validity of this provision of the contract and has already approved the 
payment of numerous vouchers submitted by commercial abstractors covering 
abstracts of title prepared for the Government with respect to land acquisitions 
under title III. If the limitations contained in section 355 of the Revised 
Statutes and related legislation were applicable to the acquisition of lands 
under title III of the Bankhead-Jones Farm-Tenant Act, the payment of these 
vouchers would have been improper. In addition, both the Attorney General 
and the General Accounting Office have approved acquisitions under title III 
without regard to the question of State consent to such acquisitions. State 
consent would have been essential if section 355 of the Revised Statutes were 
applicable to these acquisitions. 

Pursuant to the authorization and direction of Congress “to develop a pro- 
gram of land conservation and land utilization, including the retirement of 
lands which are submarginal or not primarily suitable for cultivation,” this 
Department has made plans for projects throughout the United States which 
will involve several million acres of submarginal land. In the furtherance of 
these projects, options to purchase land have been obtained and contracts of 
purchase have been entered into. Since the Department does not desire to 
obtain exclusive jurisdiction over these lands, the projects have been planned 
without regard to the consent of the legislatures of the several States in which 
the projects are located. Also, since the owners of these submarginal lands 
are, for the most part, financially unable to furnish abstracts or other evidences 
of title without expense to the Government, the options to purchase land and 
the contracts of purchase contemplate that the Government will defray this 
cost. Therefore, the carrying out of this important program would be greatly 
handicapped by your decision of October 24, 1938, to the effect that all land 
acquisitions under title III of the Bankhead-Jones Farm-Tenant Act must be 
handled on the assumption that public buildings are to be erected upon all the 
tracts purchased. 

It is requested, therefore, that you reaffirm the position taken in your decision 
dated July 12, 1938 (A-—51626), to the effect that section 355 of the Revised 
Statutes is only applicable to these tracts upon which public buildings are actu- 
ally to be erected, and that you further hold that, as structures of the sort 
mentioned herein as being planned under title III of the Bankhead-Jones Farm 
Tenant Act (recreational buildings, lodges, cabins, bathhouses, and boathouses) 
are not public buildings within the purview of section 355 of the Revised 
Statutes, purchases under title III of particular tracts upon which such struc- 
tures are to be erected need not be in conformity with the provisions of section 
355 of the Revised Statutes and related legislation. 


Respecting A-51626, July 12, 1938, mentioned in the last paragraph 
of your letter, you were advised under date of August 11, 1938, that 
what was there said respecting the use of a proposed voucher form 
was not to be understood as indicating a view that any lands might 
be acquired under title III of the Bankhead-Jones Farm Tenant Act 
without regard to section 355, Revised Statutes. 

Section 355, Revised Statutes, was derived from the joint resolution 
of September 11, 1841, 5 Stat. 468, and over the period of its ex- 
istence—almost a century—the legislation has generally been re- 
garded as requiring the Attorney General’s approval of land titles 
before purchase by the United States, except when the Congress in- 
dicated otherwise, irrespective of the character of the improvements 
contemplated or authorized to be placed on the land, and although 
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State consent was not regarded as required before purchase but only 
to obtain exclusive jurisdiction, where that was requisite, before 
improvement of the property. 

In this connection, Attorney General Bates, in his opinion of Oc- 
tober 4, 1862, 10 Op. Atty. Gen. 353, held im a case involving the 
validity of title of land proposed to be purchased that the said joint 
resolution of September 11, 1841, required the approval of title 
by the Attorney General before payment of the purchase money, 
although he had held the year before, 10 Op. Atty. Gen. 34, in a 
case where the title to a post-office site had already been approved 
by the Attorney General, that the said joint resolution did not forbid 
the payment of the purchase price prior to the consent of the State 
legislature to confer exclusive jurisdiction on the United States, but 
did prohibit the expenditure of public money for the erection of 
buildings upon the site until such State consent was obtained. In 
the opinion of 1862, involving the matter of title validity, and not 
State consent, it was said, 10 Op. Atty. Gen. 353, 354, respecting the 
provision in the joint resolution of 1841 requiring approval of titles 
by the Attorney General that— 

The purpose of this provision was to protect the United States against the 
expenditure of money in the purchase or improvement of land to which it 
acquired a doubtful or invalid title. No money is to be paid until, in the 
method designated, the title is ascertained to be valid. * * * 

In 15 Op. Atty. Gen. 212, March 27, 1877, involving a question sub- 
mitted by the Secretary of War, whether, “upon the title being de- 
clared perfect by the Attorney General, can payment of the purchase 
money be legally made, in the absence of the consent to the purchase 
by the legislature of the State” for a site for a movable dam on the 
Ohio River, the Attorney General, citing 10 Op. Atty. Gen. 35, 
supra, held that section 355, Revised Statutes, when considered in 
connection with section 1838, Revised Statutes, does not require con- 
sent of the State prior to the purchase, but only prior to expenditures 
for improvements. 

Twenty years later, in 1897, the question was before the Comp- 
troller of the Treasury whether money appropriated for the con- 
struction of a riprap wall on lands at Sandy Hook, N. J., theretofore 
purchased by the Government, could be expended for that purpose 
prior to obtaining State consent to the purchase. In holding the 
expenditure unauthorized under such conditions, the Comptroller of 
the Treasury, 3 Comp. Dec. 530, 531, respecting the requirements of 
section 355, Revised Statutes, derived from the joint resolution of 
1841, said— 

Under that section it has been held that no money can be expended for the 
purchase of land until the opinion as to the validity of the title has been given 


(10 Opin. A. G., 353, 354), althongh it has been held that such purchase can 
be made, notwithstanding the consent of the legislature thereto has not been 
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given (10 Opin. A. G., 35; 15 id., 212; 4 Lawrence’s Comp. Dec. 152). In this 
latter opinion Comptroller Lawrence considered the question at least doubtful, 
but concluded that the construction placed upon this section by the Attorneys 
General in the opinions above cited should not be changed. 

The land purchased in 1892 was no doubt purchased without first obtaining 
the consent of the legislature thereto, because of these opinions. If the matter 
were an original one, I should have serious doubts as to the legality of this 
practice, but concur in the conclusion reached by Comptroller Lawrence that 
it is now too late to change the construction heretofore placed upon this statute. 


Thus more than 40 years ago it was taken that this construction 
of the legislation had even then become so well fixed in the law as 
to require that it be followed, irrespective of the doubts which might 
be entertained were the matter one of original impression. Respect- 
ing the character of the improvements there contemplated as being 
within the purview of the statute, the Comptroller said, at page 532— 


The exact purposes for which the land in question was purchased and is to 
be used are not stated by the Chief of Engineers. As, however, the appropria- 
tion has been made in the fortifications appropriation act, it is apparent that 
the land is to be used for fortification purposes, even if the words “public build- 
ing of any kind whatever,” in section 355, are not to be construed in a liberal 
sense, so as to include public works of all kinds. It is believed that this section 
has been thus broadly construed in practice by all the Executive Departments. 


Coming down to more recent times, but following the distinction 
made by Attorney General Bates more than 70 years before between 
the requirement for approval of title by the Attorney General before 
purchase of the land and the requirement for State consent, the Sec- 
retary of the Interior was advised in the Attorney General’s opinion 
of August 23, 1934, 38 Op. Atty. Gen. 31, in part as follows— 


As pointed out by Attorney General Bates (10 Op. 84, 38), consent by the 
States is net necessary to the acquisition of valid title by the United States, and 
is important only in the matter of jurisdiction because of the constitutional pro- 
vision that the United States shall exercise exclusive jurisdiction “over all 
places purchased by the consent of the legislature of the State in which the 
same shall be, for the erection of forts, magazines, arsenals, dockyards, and 
other needful buildings.” 

This principle was recognized in the opinions to you of October 4, 1933 [37 
Op. 288], and July 18, 1934, in which it was expressly concluded that Congress 
did not contemplate the assumption of exclusive jurisdiction over land pur- 
chased for resale to private persons as subsistence homesteads sites, yet, of 
course, Congress did authorize the purchase of such land and did authorize the 
expenditure of money thereon; and such authority, to the extent of any con- 
flict, must prevail over earlier general requirements. 

In the opinion to you of February 7, 1934 [37 Op. 437], concerning the acqui- 
sition of lands by the Public Works Emergency Housing Corporation, it was 
concluded that Section 355 R. S. applied and required “the written opinion of 
the Attorney General * * * in favor of the validity of the title;” and both 
your Department and mine have acted upon the assumption that such approval 
of title is requred also in connection with Jands purchased for the erection of 
subsistence homesteads, as indicated in the opinion of July 18, 1984. This, how- 
ever, presents no conflict with the view that consent by the States is not re- 
quired. Valid title is no less important because resale to private individuals is 
contemplated and there is no apparent reason for implying in the National 
Industrial Recovery Act an intent to depart from the provision of section 355 
R. 8. relating to approval of title by the Attorney General, as distinguished 
from the separable provision relating to consent by the States. 


It thus seems clearly enough settled by a great many years of ad- 
ministrative interpretation and practice that the statute does not re- 





734 DECISIONS OF THE COMPTROLLER GENERAL 


quire State consent prior to the purchase of land, although approval 
of the title by the Attorney General is required before payment of the 
purchase price. It would take far more compelling reasons than are 
apparent in the present matter to justify at this late date a reversal 
of this long established rule to hold, as urged, that the prior approval 
of titles by the Attorney General is not required because State con- 
sent to the purchase is not deemed essential. It is true that such 
reasoning appears to have been relied on in 13 Op. Atty. Gen. 131, 
where, in 1869, Attorney General Hoar advised the Secretary of War 
that— 

The joint resolution of September 11, 1841, contemplates purchases of lands 
for all public purposes, and establishes as a general rule applicable to them, that 
no public money shall be expended in the purchase until the opinion of the 
Attorney General on the validity of the title shall be obtained, and the consent 
of the legislature of the State in which the lands are situated is given. * * 
but that in the matter there involved, as the Secretary of War was 
authorized by statute to acquire lands for national cemeteries either 
by purchase or appropriation under the power of eminent domain, 
the prior consent of the State was not required, and that it followed 
that the opinion of the Attorney General as to the validity of the 
title to be acquired, was not, in his opinion, “absolutely required by 
law,” although he thought “it would be highly expedient and proper 
for the Secretary of War to submit the title to be acquired to lands 
designated as national cemeteries to the Attorney General for his 
opinion” and that “for the safety of the Government, and to avoid 
possible controversies among different claimants, it would seem to be 
expedient that the usual course of investigating titles should be 
adopted.” 

' The conclusion there, however, that approval of the titles by the 
Attorney General in that instance was not absolutely required by law, 
was based squarely on the premise that the joint resolution of 1841, 
required State consent before the purchase of the lands. But this was 
not the rule theretofore or thereafter followed as to State consent, 
and the conclusion fails with the premise. In later cases it was held 
that where the statute authorized the acquisition of land either by 
purchase or condemnation, it was unnecessary to obtain the Attorney 
General’s approval of titles, but this was put on the ground that such 
statutes vested in the acquiring agencies the discretion to determine 
whether to purchase or to condemn, and, as incidental to that dis- 
cretion, the authority to determine whether title was sufficiently clear 
to warrant purchase without condemnation, the view apparently being 
taken that if title proved at all questionable the defects would or 
could be cured by condemnation proceedings, and the Government 
thereby protected. See 12 Comp. Dec. 691; 5 Comp. Gen. 958; 10 
Comp. Gen. 115. While there is room for the distinction made, such 
exception to the general rule does not appear to be too strongly sup- 


ee 
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ported by reason, and were the matter one of original interpretation, it 
might well be doubted whether such exception is clearly justified. 
At least it should not be extended, 

As has already been pointed out, the Attorney General stated in 
10 Op. Atty. Gen. 353 (1862) that the purpose of this legislation was 
to protect the United States against the expenditure of money “in 
the purchase or improvement of land to which it acquired a doubtful 
or invalid title”; in 18 Op. Atty. Gen. 131 (1869) that the legislation 
contemplates “purchase of lands for all public purposes”; in 37 Op. 
Atty. Gen. 32 (1934), to the Secretary of the Interior, that “both your 
Department and mine have acted upon the assumption that such ap- 
proval of title is required [by 355 R. S.] also in connection with lands 
purchased for the erection of subsistence homesteads, as indicated in 
the opinion of July 18, 1934”; and the Comptroller of the Treasury 
stated in 3 Comp. Dec. 530 (1897) that “it has been held that no money 
can be expended for the purchase of land until the opinion [of the 
Attorney General] as to the validity of the land has been given” and 
that he believed that the words “public building of any kind whatever” 
in section 355, Revised Statutes, had been “broadly construed in 
practice by all the Executive Departments” so as to “include public 
works of all kinds.” 

Moreover, in 28 Op. Atty. Gen. 413 (1910) as amplified in 28 Op. 
Atty. Gen. 463, the Attorney General informed the Secretary of the 
Interior that although doubtful whether leases for a nominal consid- 
eration of sites for temporary structures for mine rescue experimen- 
tation work were purchases within the purview of section 355, Revised 
Statutes, it was advisable that the titles be submitted to the Attorney 
General for his opinion so that the statutory requirement “might be 
complied with in case section 355 did apply, and, second, because inde- 
pendent of the statute it was deemed a wise precaution that the title 
to the lands should be examined before improvements should be placed 
thereon.” 

In 32 Op. Atty. Gen. 582 (1921) the Attorney General apparently 
viewed the opinion 10 Op. Atty. Gen. 39 supra, as holding that pay- 
ment of the purchase price could be made without approval of the title 
by the Attorney General. As shown above, that question was not 
involved in 10 Op. Atty. Gen. 39, the title there having already been 
approved by the Attorney General, and it was decided only that con- 
sent of the State was not required before consummating the purchase. 
But viewing the prior opinion otherwise, the Attorney General said, 
nevertheless, at 32 Op. Atty. Gen. 582, 584— 

* * * Tf the view first set forth is correct, it is hard for me to conceive 
what motive should prompt Congress to insist that the Attorney General must 
report in favor of the validity of the title before improvements may be erected, 


and at the same time throw away this safeguard in the acquisition of the land 
i, * =~ 
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Whatever the true interpretation of this section may be, I think the practice 
has been, for many years at any rate, to have the title passed upon by the 
Attorney General before paying the purchase price. I feel disinclined to disregard 
this practice, and I am unwilling to dispose of your inquiry on the narrow ground 
that this section, or more accurately speaking, the joint resolution out of which 
it grew, was at one time interpreted to mean that the opinion of the Attorney 
General in support of the title is not an essential prerequisite to the payment 
of the purchase price. 

If, then, I assume, as I think I must, that under the section just mentioned my 
opinion on the title must precede the payment of the purchase price, * * 


In 37 Op. Atty. Gen. 95 (1933), at page 97, the Attorney General 
quoted from an opinion of the Solicitor of the Department of Agri- 
culture, in part as follows: 


Since the establishment of the United States Department of Agriculture in 
1862, it has always been the custom for the head of the Department, before 
paying for lands obtained for the use of the United States under the provisions 
of the several acts of Congress requiring him to acquire the same, to forward to 
the Attorney General for examination an abstract of the title thereto. There- 
after, upon receipt of an opinion from the Attorney General approving such 
titles, the disbursing clerk of the Department, by direction of the Secretary, has 
then made settlement for the lands acquired, 


In 37 Op. Atty. Gen. 487 (1934), the Attorney General advised the 
Secretary of the Interior in part as follows (p. 444) : 

* * * In view of the broad provisions of section 355, however, and since 
the lands to be purchased are to be used for the erection thereon of buildings 
erected at public cost and, therefore, affected with a public interest, and because 
the statute is silent in the matter, it is my judgment that the opinion of the 
Attorney General is required when land is purchased for use in connection with 
the proposed slum-clearance project before payment therefor can be made. 

In opinion of July 6, 1937, addressed to you, the Attorney General 
said: 

Congress has from time to time enacted statutes authorizing the acquisition of 
lands for particular purposes without regard to the provisions of section 355. 
Such statutes, however, have suspended the operation of section 355 because of 
existing emergencies. In the absence of emergencies, the Congress has shown 
extreme reluctance, in the matter of land acquisition, to dispense with the opinion 
of the Attorney General upon the validity of the -title. 

In 17 Comp. Dec. 252 (1910) it was pointed out that before pay- 
ment could be made for land purchased for militia rifle ranges the 
title must be approved by the Attorney General “as required by 
section 355 of the Revised Statutes.” 

In 1 Comp. Gen. 625 (1922), Comptroller General McCar], citing 
28 Op. Atty. Gen. 413, stated broadly that “The provisions of this 
section [3855 R. §8.] are applicable to all land purchased by the 
United States for whatever purpose,” and repeated this statement 
in 9 Comp. Gen. 421 (1930). 

In 15 Comp. Gen. 359 (1935) it was said: 

Whether lands are to be acquired for the construction of public buildings 
and to remain in possession of the Government indefinitely or whether they 
are to be acquired for improvement and resale or otherwise, it is necessary 
that there be acquired a good title thereto, and that was the purpose sought 


to be accomplished by the enactment of the act of September 11, 1841, from 
which the provisions of section 355, Revised Statutes, were taken. * * * 
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* * * it would seem that, regardless of what may be the strict technical 

requirements of section 355, Revised Statutes, the public interests would best 
be served by obtaining an opinion from the Attorney General as to the validity 
of title in the case of all land purchased by the Government, in the absence 
of a statute providing otherwise. 
And it was held, in effect, that titles to land purchased in Puerto 
Rico for reforestation purposes should.be approyed by the Attorney 
General before payment of the purchase price. This decision is 
not regarded as resting on considerations merely of administrative 
policy, as might be inferred, but in the light of many years of inter- 
pretation and practice, that the matter was not properly for decision 
on a “strict technical” basis, and that doubts should be resolved in 
favor of the broad legislative policy of the statute. 

That there has been no change in the long-established general 
policy of the Congress to have the Attorney General examine land 
titles for all departments and agencies of the Government is clearly 
shown by the provision included in the Department of Justice appro- 
priation act for the current fiscal year, 52 Stat. 269, as follows: 

Funds available to any executive department, independent establishment, 
or other Federal agency for the acquisition of lands shall be available, in such 
amounts as the Director of the Bureau of the Budget may determine to be 
necessary, for transfer to the Department of Justice for payment of salaries 
and other expenses in the District of Columbia and elsewhere necessary for 
the examination of title and prosecution of condemnation proceedings with 
respect to such lands, * 
and, further, by the provision in section 1 (8) of the Emergency 
Relief Act of June 21, 1938, 52 Stat. 810, for the current fiscal year, 
appropriating directly to the Department of Justice the amount of 
$1,250,000 for administrative expenses in carrying out the provisions 
of section 5 of the Emergency Relief Act of April 8, 1935, 49 Stat. 118, 
authorizing the President to acquire any real property, or interests 
therein, for the broad purposes of that earlier act. 

But even if all these considerations of almost a century of adminis- 
trative interpretation and practice and of legislative policy might 
properly be disregarded and the present matter decided solely on the 
narrow ground of whether the structures authorized or contemplated 
to be erected on the lands in question, or some of them, fall strictly 
within the words “or other public building, of any kind whatever,” 
appearing in section 355, Revised Statutes, there would be no sound 
reason to depart from the principles applied by the former Comp- 
troller General in his decision of August 15, 1929, 9 Comp. Gen. 75, 
addressed to the Secretary of Agriculture, or those enunciated by the 
Attorney General in his opinion of July 6, 19387, addressed to you. 
In the said decision of August 15, 1929, it was held that the purchase 
of land by the Forest Service for a ranger station was within the 
purview of section 355, Revised Statutes, and that payment for the 
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land was not authorized until the Attorney General had approved 
the title. It was said: 

You express the view also, that the buildings erected upon a ranger station, 
by reason of their unsubstantial or cheap construction and the necessity of 
moving the stations from time to time, are of such character as not to be 
considered public buildings within the purview of said section 355, which sec- 
tion, you suggest, should be limited to permanent buildings. Said section, how- 
ever, specifically refers to public buildings “of any kind whatever,” which 
language does not permit of the construction suggested by you. In construing 
the term “public buildings” as used in section 3733, Revised Statutes, it has 
been held repeatedly that the determination of whether structures are public 
buildings within the purview thereof does not depend upon the character of 
their construction, and that any structure in the form of a building not clearly 
of a temporary character is a public building within the meaning of said 


section. 10 Comp. Dec. 683; 13 id. 355; 2 Comp. Gen. 14; id. 477; 6 id. 
og: * 2*.¢ 


In the opinion of July 6, 1937, the Attorney General said: 


The term “building” as here used has been construed broadly to cover any 
public building. 9 Comp. Gen. 75. See also Title Guaranty ¢ Trust Co. v. 
Crane Co., 219 U. 8S. 24, 33; United States v. Tucker, 122 Fed. 518, 522 A 
building erected and used to assist in providing “for the restoration, rehabilita- 
tion, and protection of migratory waterfowl and other wild life” must of neces- 
sity be a public building, and it may well be held that dikes, dams, canals, 
and other works constructed to carry out this public purpose would also come 
within the provisions of Section 355. 

You urge that the part of this opinion dealing with the requirements 
of section 355, Revised Statutes, was not necessary to the conclusion 
reached, and the Solicitor of your department argues in his memo- 
randum of February 23, 1939, that the decision in 9 Comp. Gen. 
75 should be disregarded because it “was not based on section 355 
of the Revised Statutes, but on section 3733 of the Revised Statutes, 
which is much broader in its terms than section 355” in that “sec- 
tion 3733 is specifically applicable to ‘any public improvement.’” 
Insofar as these matters may be material, it need only be pointed 
out that the conclusion in the opinion of July 6, 1937, appears to have 
been rested as much on the requirements of section 355, Revised 
Statutes, as on the proposition that title VII of the act of June 
15, 1935, 49 Stat. 384, there under consideration, should be viewed 
as being so related to the purposes of the Migratory Bird Con- 
servation Act as to be subject to the provisions therein expressly 
requiring the Attorney General’s approval of land titles, and that 
a casual examination of the excerpt quoted, supra, from the decision 
9 Comp. Gen. 75, shows that it was squarely a construction of 355, 
Revised Statutes, and not of 3733, Revised Statutes, as the Solicitor 
appears to suggest. It is true that the conclusion there was sup- 
ported by reference to decisions involving the meaning of the term 
“public buildings” in 8733, Revised Statutes, which obviously, is 
a narrower term than “public building, of any kind whatever” used 
in 355, Revised Statutes. The Solicitor says that section 3733 is 
much broader in its terms than section 355, in that it is specifically 
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applicable to “any public improvement,” but the decisions referred 
to were concerned with that part of section 3733 prohibiting con- 
tracts “for the erection, repair, or furnishing of any public building” 
in excess of appropriations, and there was not involved that part of 
section 3733, mentioned by the Solicitor, prohibiting, also, contracts 
“for any public improvement” in excess of appropriations. 

The Solicitor further relies on a statement in decision of March 
14, 1901, 7 Comp. Dec. 533, holding that a wharf at Sitka, Alaska, 
was not a public building within the meaning of appropriations for 
the repair of public buildings under the control of the Treasury 
Department, in part as follows: 

The term “building” in its broadest sense includes any artificial structure 
erected on land, but I do not think it is used in this broad sense in the statutes 
relating to public buildings under the control of the Treasury Department. 
In 6 Comp. Dec. 877 it was held that a small temporary building for the 


shelter of a keeper of a post light is not a public building within the meaning 
of sections 355, 1136, and 3734 of the Revised Statutes. * * 


However, an examination of the cited 6 Comp. Dec. 877 shows that 
it was proposed to erect the temporary shelter on leased land and 
it was stated that neither section 355 nor section 1136, Revised 
Statutes, applies to the erection of public buildings or other struc- 
tures “upon land leased to the United States” but only to land 
“purchased by the United States,” and that, further, such a tem- 
porary shelter would not appear to be a public building within the 
meaning of other cited statutes relating to public buildings under 
the control of the Treasury Department. Hence, those decisions 
are no authority for the proposition that such structures are not 
public buildings within the purview of section 355, Revised Statutes. 
And even were the matter now one of first impression it could not 
reasonably be maintained that the broad term “other public build- 
ing, of any kind whatever,” in section 355, is limited by the principle 
of ejusdem generis to buildings of a more formal character, par- 
ticularly as the preceding language broadly includes such improve- 
ments as forts, fortifications, and navy yards. 

Respecting the proviso found in the Sundry Civil Appropriation 
Act of March 2, 1889, 25 Stat. 941, that in the procurement of sites for 
public buildings the grantor should be required to furnish all requi- 
site abstracts, etc., free of all expenses to the Government, the former 
Comptroller General in decision of March 3, 1924, 8 Comp. Gen. 569, 
after pointing out that such proviso “is part of general legislation 
relating to public buildings following immediately after appropria- 
tions for public buildings under control of the Treasury Department,” 
that “the Comptroller of the Treasury held that the exact public build- 
ings to which it refers were not free from doubt, 2 Comp. Dec. 392,” 
that “it would appear to be clear that it has no application whatever 
to sites throughout the country for hospitals under the United States 
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Veterans’ Bureau,” held that the Director of that Bureau was author- 
ized to procure the requisite evidence under the appropriation for 
the purchase of the land. That decision was cited in 9 Comp. Gen. 
75, supra, in support of the statement that— 


* * * ‘The determination that the buildings necessarily erected upon a 
ranger station are public buildings within the purview of section 355 would 
not necessarily mean, as suggested by you, that they would be considered public 
buildings within the meaning of that term wherever it may be found in the 
Federal Statutes. With respect to the statutes cited by you as in pari materia, 
it may be stated that such of the statutes cited as require action by the Secretary 
of the Treasury or the Supervising Architect of the Treasury are appli cable 
only to public buildings under the control of the Treasury Department. * * 


See, also, decision of December 17, 1928, 8 Comp. Gen. 308, where 
the former Comptroller General pointed out that where the said act 
of March 2, 1889, did not apply “It has been the universal practice for 
years to pay the costs of abstracts of title from the appropriation for 
the purchase of the land provided such expenses arise in connection 
with the purchase and not in connection with condemnation 
proceedings.” 

While the meaning of the term “such public buildings” in the said 
appropriation act of 1889 may not be free from doubt, as has been 
repeatedly stated, it clearly is not determinative of the meaning of the 
term “other public building, of any kind whatever” in section 355, 
Revised Statutes, nor, in the present matter, does there appear any 
reason requiring me to differ from the conclusions reached by my 
predecessor that the 1889 act does not apply to land not purchased as 
a site for a public building under the control of the Treasury Depart- 
ment, and that where such act does not apply the cost of abstracts, etc., 
required by the Attorney General in passing on the validity of title 
may be paid from the land-purchase appropriation. 

I believe what has been said herein answers the various contentions 
and arguments which have been most strongly pressed. The matter 
has been discussed at this length to attempt to set at rest some of the 
doubts and misapprehensions respecting the statute as it has been 
interpreted and applied. It is not apparent why there should be at 
this time such insistent objection—contrary to past practice—to allow- 
ing the Attorney General to examine titles of lands being currently 
purchased by your department. But regardless of what may be the 
cause for such objection, it seems only reasonable to conclude that 
when the Congress in the Bankhead-Jones Farm Tenant Act expressly 
provided that the authorization therein given to purchase land without 
regard to section 355 of the Revised Statutes “shall not apply with 
respect to the acquisition of land or interests in land under title III” 
of the said act, it was legislating in the light of the long-established 
administrative interpretation of the statute requiring approval by the 
Attorney General of land titles before payment of the purchase price. 





Th tc th FR teed 


a a ee ee en a ae a a ae 


DECISIONS OF THE COMPTROLLER GENERAL 741 


If this conclusion goes beyond the actual legislative intent, it errs 
only in resolving the doubt in favor of the general legislative policy 
for the protection of the Government in such matters. In this con- 
nection there may be repeated what the former Comptroller General 
said in his decision of February 27, 1935, 14 Comp. Gen. 648, 652: 


If in deciding questions involving the legal availability of an appropriation 
for a proposed use this office should become too liberal and permit uses of an 
appropriation beyond the intent of the Congress in making the moneys available 
the damage would likely be immediate and irreparable; and thus, when the 
interested department or establishment believes this office has through its de- 
cisions unduly restricted the use of an appropriation (and such decisions are 
always in writing and state the reason for the conclusion reached) the proper 
and orderly procedure, and the only procedure showing a proper degree of 
respect for the authority of the Congress, is to apply to the Congress for 
clarification of the law. If the Congress wishes done what the department or 
establishment desires to do, it is no difficult matter for it to so express its 
will, and thereby the matter is settled. 


So here, if the conclusion in the decision of Gctober 24, 1938, as 
here amplified, be administratively considered as too restrictive, I 
can only say that it appears required by the law as I find it, and 
that any modification of the law is a matter for submission to the 
Congress. The Congress wrote the provision here in question into 
the Bankhead-Jones Farm Tenant Act, and it is not for this office, by 
interpretation, to read it out or nullify it. 

The conclusions of the said decision of October 24, 1938, are 
affirmed, 


(B-2255) 


RETIREMENT—FOREIGN SERVICE—REEMPLOYMENT—ANNUITY AND 
RETIREMENT STATUS 


The acceptance of positions in the executive civil service by Foreign Service 
officers retired after 30 years’ service, or for disability, under sections 26 
(d) and 26 (j), respectively, of the Foreign Service Act of February 23, 
1931, 46 Stat. 1211 and 1212, has the effect of suspending the right to re- 
ceive the retirement annuity while receiving active-service pay in the civilian 
position, but does not necessarily control the retirement status of the officers 
after termination of their active service, and resumption of annuity pay- 
ments, while not being precluded under the present laws and circumstances, 
is necessarily dependent upon the statutes which may then be in force and 
for determination by the official who then may have jurisdiction under the 
law. 


Acting Comptroller General Elliott to the Secretary of State, March 21, 1939: 
I have your letter of March 9, 1939, as follows: 


Under the provisions of section 26 (d) of the act of February 23, 1931, 46 
Stat. 1211, Mr. Alexander P. Cruger, an American Foreign Service officer of 
class VII, was retired from the American Foreign Service on November 1, 1938, 
on the basis of thirty years of service, on an annuity of $2,115.57. 

Under the provisions of section 26 (j) of the act of February 23, 1931, Mr. 
Carl O. Spamer, an American Foreign Service officer of class VI, was retired 
from the American Foreign Service on October 1, 1986, for disability, on an 
annuity of $1,817.33. 

Each of these officers now on the retired list has presented for consideration 
the question whether, in the event he accepts employment in the executive 
civil service and his annuity as a retired Foreign Service officer is consequently 
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discontinued during the period of such employment, he can, upon termination 
of this employment, be restored to full status as a retired Foreign Service 
officer and enjoy again the benefits of the annuity which he received prior to 
his employment in another branch of the Government service. 

The principle that a Foreign Service officer who has been retired for reasons 
other than age may not receive retirement annuity concurrently with salary 
for reemployment in the executive civil service subsequent to retirement is well 
understood from your decision A-61967 of August 6, 1936, to the president of 
the United States Civil Service Commission, in the case of Mr. William W. 
Brunswick, a retired American Foreign Service officer whose retirement an- 
nuity was discontinued by reason of the acceptance by Mr. Brunswick of 
employment in the executive civil service. 

There is for decision the question whether an American Foreign Service officer 
who has been retired for reasons other than age, and who has relinquished his 
retirement annuity during periods of employment in the executive civil service 
subsequent to retirement, may have restored to him upon termination of such 
employment the retirement annuity which he was receiving as a retired Foreign 
Service officer. 

I shall appreciate a ruling on this point at your earliest convenience. 


Subsections (d) and (j) of section 26 of the Foreign Service Re- 
tirement Act of Fébruary 23, 1931, 46 Stat. 1211 and 1212, provide 
as follows: 


(d) When any Foreign Service officer has reached the age of sixty-five years 
and rendered at least fifteen years of service he shall be ired: Provided, That 
if any such officer shall have served thirty years he may retired at his own 
request before reaching the age of sixty-five years: Provided further, That the 
President may in his discretion retain any such officer on active duty for such 
period prior to his reaching seventy years of age as he may deem for the interests 
of the United States. 

* > - 7 - . * 

(j) That any Foreign Service officer who, before reaching the age of retire- 
ment becomes totally disabled for useful and efficient service by reason of disease 
or injury not due to vicious habits, intemperance, or willful misconduct on his 
part, shall, upon his own application or upon order of the President, be retired 
on an annuity under paragraph (e) of this section: Provided, however, That in 
each case such disability shall be determined by the report of a duly qualified 
physician or surgeon designated by the Secretary of State to conduct the exami- 
nation: Provided further, That unless the disability be permanent, a like exami- 
nation shall be made annually in order to determine the degree of disability, and 
the payment of annuity shall cease from the date of the medical examination 
showing recovery. ‘ 

Fees for examinations under this provision, together with reasonable traveling 
and other expenses incurred in order to submit to examination, shall be paid out 
of the Foreign Service retirement and disability fund. 

When the annuity is discontinued under this provision before the annuitant 
has received a sum equal to the total amount of his contributions, with accrued 
interest, the difference shall be paid to him or to his legal representatives. 


The rule stated by this office in the decision of August 6, 1936, 
16 Comp. Gen. 121, in the Brunswick case to which you refer and 
which was the subject of litigation—case No. 7137, Brunswick v. 
Elliott, decided February 20, 1939, by the United States Court of 
Appeals for the District of Columbia—involving a retired Foreign 
Service officer, and which rule has been stated in a number of other 
decisions of this office involving retired civilian personnel other than 
Foreign Service officers (see 10 Comp. Gen. 309; 13 id. 54; id. 133; 
14 id. 285; id. 425; 15 id. 1093) prohibiting the payment of retirement 
annuity and active-service pay in a position in the executive civil 
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service during the same period of time, has the effect of suspending 
the right to receive the retirement annuity while receiving active- 
service pay in a civilian position, but does not necessarily control the 
retirement status of a Foreign Service officer after termination of his 
employment in active service in the civilian position. See 14 Comp. 
Gen. 586, 589. 

This office cannot, of course, undertake to decide at this time what 
the retirement status of either of the officers mentioned in your letter 
may be at the expiration of any active service which may be accepted 
in a position in the executive civil service. Such question will be for 
determination under the statutes which may be then in force and by 
the official who then may have jurisdiction under the law to make such 
determination. However, I may state for your information that I 
find nothing in either of the quoted provisions of the Foreign Service 
Retirement Act or otherwise in any existing statute which would 
appear to preclude restoration of retirement annuity in such cases as 
are mentioned in your letter upon cessation of payments for active 
service in a position in the executive civil service under the circum- 
stances stated. 


(B-2347) 


CONTRACTS—DISCOUNTS—OTHERWISE IDENTICAL BIDS—“2 PER- 
CENT—10TH PROXIMO” VERSUS “2 PERCENT FOR PAYMENT WITHIN 
30 DAYS”—GOVERNMENT-ADVANTAGE DETERMINATION 


Where bids submitted under invitations for bids providing that discount period 
shall begin to run from date of delivery or date the duly certified invoice 
or voucher is received, whichever is the later, are alike in every respect 
with the exception of the time in which payment must be made to secure the 
discount, bids offering “2 percent for payment within 30 days” are to be 
regarded, in making awards, as more advantageous to the Government than 
bids offering “2 percent—10th proximo.” 


Acting Comptroller General Elliott to the Postmaster General, March 22, 1939: 
There has been received your letter of March 10, 1939, as follows: 


A question has arisen in the office of the purchasing agent, relative to 
determining the lowest bidder as to price when two or more bids received are 
identical in every respect with the exception of the time in which payment 
must be made to secure the discount. In other words, some bidders will quote 
2% for payment within 30 days while others specify a cash discount of 2%— 
10th proximo. 

I will appreciate a ruling from you at the earliest possible date which will 
assist the Department in determining which of the discounts offered is most 
advantageous. 


It may be assumed for purposes of this decision that the bids are 
submitted on the basis of the usual printed instructions to the effect 
that the discount period begins to run from the date of delivery or 
the date the duly certified invoice or voucher is received, whichever 
is the later. 

1614123949 
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If the date from which the discount period is to begin to run 
(delivery of goods or voucher) happens to be before the 10th day 
of the month involved the offer of “2 percent—10th proximo” would 
give a little longer period than would an offer of “2 percent for pay- 
ment within 30 days.” But if the date of delivery (goods or voucher) 
should be on any day of the month after the 10th the offer of “2 
percent for payment within 30 days” would be more advantageous to 
the Government, as in that event the offer of “2 percent—10th 
proximo” might possibly give the Government only 10 or 11 days 
and in no case as much as 30 days in which to make payment. Hence, 
since the day of the month from which the discount period will begin 
to run cannot be definitely determined at time of award, the offer of 
“2 percent for payment within 30 days” should in all cases be re- 
garded, for the purpose of making the award, as more advantageous 
to the Government than an offer of “2 percent—10th proximo.” 


(B-2244) 


LEASES—OFFICE-SPACE DECREASE BECAUSE OF FEDERAL-ACTIVITY 
CURTAILMENT—RESTORATION OF PREMISES VERSUS FITTING OF 
RETAINED SPACE FOR GOVERNMENT OCCUPANCY—GOVERNMENT’S 
VERSUS LESSOR’S COST LIABILITY 


Where, due to curtailment in the Federal activity involved, the original lease 
agreement has been supplemented to the extent of the rent payable for the 
lesser amount of space now occupied, the expense of changing electric 
lights and meters, the cost of plaster patching and construction of parti- 
tion walls and doors, and the expense of various other items, may not be 
paid from Federal funds, as requested by the lessor, if the items do not 
involve the Government’s contract liability for restoration of alterations 
made by the Government during its occupancy and are instead apparently 
in restoration of the abandoned space to its former condition prior to the 
changes made by the lessor under its contract obligation to fit the premises 
for Government occupancy, but such payment is authorized to the extent 
that said items represent the cost of fitting the premises retained by the 
Government for the purposes leased, and if any item should be necessary 
for both the restoration of the premises and the fitting of the retained 
space for Government occupancy the cost of said item would appear for 
apportioning equally between the Government and the lessor. 


Acting Comptroller General Elliott to the Chairman, National Bituminous Coal 
Commission, March 24, 1939: 


Your letter (Service-EBC) of March 9, 1939, is as follows: 


Reference is made to Lease Contract Ibc-35, under which office space is 
leased from Marshall Field and Company for operation of our Statistical Bureau 
No. 10 in Chicago, Illinois. 

Due to curtailment in the activities of this statistical bureau, the lessor 
was notified by letter dated January 25 that the Commission intended to re- 
linquish one-seventh of the total of 5,710 under supplement No. 1 of the lease. 
The lessor acknowledged receipt of the notification under date of February 
2, and arrangements were made by the lessor and our Chicago manager to 
work out a plan whereby the space to be eliminated from further congideration 
would be definitely indicated. 
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The lessor has now advised our Chicago manager that it will be necessary 
for the Commission to bear the following expense in connection with relinquish- 
ment of the space: 


Changing two electric lights (centering) @ $18.00 ea 
Changing the meter 

Wrecking 

Decorating and cleaning 

Changing two base plugs. 

Changing railing for reception room & switchboard 
Plaster patching 

Splitting a radiator 

Construction of floor to ceiling wall 

Construction of two doors @ $60.00 each 


The question arises as to whether the expense incident to making these 
alterations constitutes a just charge for which the funds of the Commission 
can be obligated. 

On June 39, 1989, the lease will expire, but is subject to renewal from year 
to year through the fiscal year 1940. The lease is now in its second year. 

The lessor has consented to accept a 60-day notification in lieu of the 90- 
day notice to which he is entitled under the provisions of the lease. The 
expiration date of the notification will therefore be March 25, 1939, and it 
will be appreciated if decision in this case can be expedited. 


The original lease (executed on Standard Form No. 2 (Revised)), 
dated July 1, 1937, covers “5,986.66 square feet of floor space consist- 
ing of room numbered 706” for the term beginning July 15, 1987, and 
ending June 30, 1938, at a monthly rental of $548.77. It appears 
from an examination of the lessor’s bid attached to the lease that 


the rental stipulated in the lease is inclusive of certain repairs and 
alterations necessary to fit the premises for occupancy by the Com- 
mission, and in this connection paragraph 6 of the lease and a 
“rider” attached thereto provides that the lessor shall furnish the 
Government during the occupancy of said premises, under the terms 
of the lease, as part of the rental consideration— 


* * * window shades for all windows; a sufficient number of electric 
light fixtures wired and lamped to furnish a minimum of ten (10) foot candles 
illumination thirty (30) inches above the floor throughout the entire rented area ; 
an adequate number of base plugs completely wired, in addition to wiring, 
cabinets, switches, etc., to provide the necessary number of outlets for the 
operation of all necessary office equipment, fans, etc., all of which shall be 
wired for alternating current of 110-220 volts; space shall be separately metered 
as directed and electric current shall be furnished at rates not to exceed cur- 
rent public-utility rates for similar types of service; electric lamps and lamp 
renewals; adequate supply and exhaust mechanical ventilation where neces- 
sary; * * * the subdividing and/or partitioning off of space shall be 
as shown on attached drawing; space shall be newly cleaned and decorated 
and all construction work completed prior to occupancy and such additicnal 
painting and decorating shall be done from time to time as may be necessary 
to keep the premises in first class condition and appearance. 


On May 27, 1938, the original lease, including “all terms and con- 
ditions,” was renewed for the fiscal year 1939, and on November 1, 
1938, the supplemental agreement referred to in your letter was en- 
tered into, providing as follows: 


In accordance with the verbal agreement between Marshall Field and Com- 
pany, a corporation, and the National Bituminous Coal Commission, it is 
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hereby formally agreed that paragraphs 2, 5, and 9 of Lease Contract Ibc-35, 
dated July 1, 1987, are hereby amended to read as follows: 

2. The lessor hereby leases to the Government the following described 
premises, viz: 5,710 square feet of floor space consisting of room numbered 706, 
located on the seventh (7th) floor of the building known as the Merchandise 
Mart, 222 West North Bank Drive, Chicago, Cook County, Illinois. 

5. This lease may, at the option of the Government, be renewed from year 
to year at a rental of $523.42 per month, and otherwise upon the terms and 
conditions herein specified, provided notice be given in writing to the lessor 
at least thirty days before this lease or any renewal thereof would otherwise 
expire: Provided, That no renewal thereof shall extend the period of occupancy 
of the premises beyond the 30th day of June 1940. 

9. The Government shall pay the lessor for the premises rent at the follow- 
ing rate: $523.42 per month. Payment shall be made at the end of each 
monthly rental period. 


It is further agreed by the parties hereto that all other provisions of the 


said Lease Ibc-35 shall remain as originally worded and otherwise be in full 
force and effect. 


It is further agreed by the parties hereto that this agreement shall take 
effect on November 5, 1938. 

The supplemental agreement quoted above was entered into pur- 
suant to the provisions of a “rider” attached to paragraph 11 of the 
lease as follows: 

The Government may, during the term of this lease or any renewal thereof, 
upon ninety (90) days’ written notice to the lessor, terminate the occupancy 
of any rented space which the Government no longer needs by reason of the 
discontinuance or curtailment of the activities of this agency or the removal 
of this agency from the city, and that in such case the total consideration paid 
by the Government shall be decreased by the proportion that such released 
space bears to the total space originally provided for by this lease. * * * 

It appears obvious from an examination of the items listed in your 
Jetter that the cost thereof is not an obligation or expense of the 
Government as contemplated by paragraph 8 of the lease, the re- 
quirement for restoration under said paragraph relating only to 
any alterations made by the Government during its occupancy of 
the leased premises. However, it is not clear from your letter what 
part of the amount of $396 claimed by the lessor is incidental to 
the restoration of the vacated space to its former condition—that is 
to say, the condition of the premises before the lessor made the 
necessary repairs to fit the premises for Government occupancy— 
or what part is incidental to fitting the part of the leased premises 
retained by the Government for the purposes for which they are 
leased. To the extent that the amount claimed is attributable to the 
restoration of the abandoned space to its former condition prior 
to the changes made by the lessor to fit the premises for Government 
occupancy, there is no legal basis for payment of such expense, it 
appearing that the lease does not require the United States to remove 
alterations so made and that the cost of making such alterations 
is included in the rental stipulated in the lease. See A-50086, July 
21 and September 29, 1933. However, to the extent the amount 
claimed represents the cost of fitting the premises retained by the 
Government for the purposes leased there would appear to be no 
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legal objection to payment of such amount, if otherwise proper and 
funds are available therefor. In the event that any particular item 
may be necessary for both purposes such as the erection of a parti- 
tion between the space retained by the Government and the aban- 
doned space there would appear to be no liability on the Government 
to pay more than one-half of the amount claimed for such altera- 
tions, and payment in excess of that ratio is not authorized. If the 
alterations have now been made by the lessor and there is any doubt 
as to the items properly for payment by the Government the lessor’s 
claim, together with a detailed statement of the nature and cost of 
each item, may be submitted to this office for settlement. 
You are advised accordingly. 


(A-43502), (A-95378) 


EMPLOYEES’ COMPENSATION ACT—PAYMENT OF DISABILITY COM- 
PENSATION AND RETIREMENT OR RETAINER PAY 


In view of the prohibition of section 7 of the Employees’ Compensation Act of 
September 7, 1916, 39 Stat. 743, a person injured in the performance of 
duty as a civil employee of the United States, who is receiving retainer 
pay or retired pay on account of service in the Navy, may not also be 
paid during the same period disability compensation for the injury so 
sustained. Decisions of September 7, 1932, November 30, 1932, and Febru- 
ary 18, 1986, A-43502, affirmed. 18 Comp. Gen. 308, authorizing payments 
under the said act to persons also receiving, or entitled to receive, a pension 
under any law providing pensions for veterans or their dependents, 
distinguished. 


Acting Comptroller General Elliott to the Chairman, United States Employees’ 
Compensation Commission, March 25, 1939: 


Your letter of March 4, 1989 (Ref. No. general) is as follows: 


Under date of December 7, 1932, the Comptroller General rendered a decision 
(A-43502), also reconsiderations dated November 30, 1932, and February 18, 
1936, bearing the same number, holding that the Commission is prohibited by 
section 7 of the act of September 7, 1916, from paying compensation to a person 
who is injured in the performance of his duty as a civil employee of the United 
States, but who is receiving retainer pay or retirement pay on account of service 
in the United States Navy. 

In the light of your decision of October 3, 1938 (A-95378), holding that com- 
pensation is not a gratuity but a right confirmed by statute, and that the receipt 
by an injured employee or the beneficiary of a deceased employee of a pension 
from the Veterans’ Administration is not in itself a bar to the receipt of com- 
pensation from this Commission on account of the same disability or death, the 
Commission is uncertain as to whether the decisions referred to, regarding 
retainer pay and retirement pay, remain in effect. The Commission will accord- 
ingly appreciate a further review of this question by your office, with a ruling 
as to whether section 7 of the Compensation Act of September 7, 1916, forbids 
the Commission to pay compensation to an injured civil employee who is receiv- 
ing retainer pay on account of service in the Navy or retirement pay on account 
of service in the Army or Navy. 


Section 7 of the Employees’ Compensation Act of September 7, 
1916, 39 Stat. 743, provides as follows: 
That as long as the employee is in receipt of compensation under this act, 


or, if he has been paid a lump sum in commutation of installment payments, 
until the expiration of the period during which such installment payments 
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would have continued, he shall not receive from the United States any salary, 
pay, or remuneration whatsoever except in return for services actually per- 
formed, and except pensions for service in the Army or Navy of the United 
States. 


In the decision of September 7 (not December 7), 1932, A-43502, 
of which you request reconsideration, involving the case of Hawley 
Brannan, who was injured while employed as a civilian employee 
at the United States Navy Yard, Boston, Massachusetts, and was 
in receipt of $103.75 per month retainer pay from the Navy Depart- 
ment under th» act of February 28, 1925, 43 Stat. 1088, it was held 
in part as foll.ws: 


In decisions of May 10, 1923, 2 Comp. Gen. 743, and September 30, 1926, 6 
Comp. Gen. 223, it was held that the retainer pay received by transferred mem- 
bers of the Fleet Naval Reserve is in the nature of retired pay within the 
meaning of the World War Veterans’ Act. Since neither retainer pay nor 
retired pay is a pension for service in the Navy, payment to this man of dis- 
ability compensation under the Employees’ Compensation Act while he is in 
receipt of retainer or retired pay, based on his status in the Naval Reserve, 
would be authorized only if the latter payment is “in return for services actu- 
ally performed.” This phrase has reference to payments of compensation cur- 
rently with the performance of service, and not payments based on past service, 
as retired pay, or for services possibly to be performed, as retainer pay. 

* . * * . . * 

It must be concluded, therefore, that the retainer pay or reduced retired pay 
being received by Hawley Brannan based on his status in the Fleet Naval 
Reserve is not “in return for services actually performed” within the meaning 
of that term as used in section 7 of the Employees’ Compensation Act, quoted 
in your letter, and that said section prohibits payment to him of disability com- 
pensation under the Employees’ Compensation Act, while he continues in re- 
ceipt of the retainer pay or reduced retired pay under the act of February 28, 
1925, 48 Stat. 1088. See 11 Comp. Gen. 318. 


In decision of November 30, 1932, A-43502, the rule: stated in: the 
former decision was sustained and applied in the case of Samuel 
Meeks, who was injured while employed as a civilian by the quar- 
termaster, Bolling Field, Anacostia, D. C., and was in receipt of 
$94.50 per month retired pay from the War Department under the 
act of June 10, 1922. 

These decisions were again sustained by decision of February 18, 
1936, A-43502, notwithstanding the provisions of section 4 of the 
act of February 28, 1925, 43 Stat. 1081, to which you called attention 
in your letter of January 23, 1936, providing as follows: 

* * * And provided further, That no existing law shall be construed to 
prevent any member of the Naval Reserve from accepting employment in any 
civil branch of the public service, nor from receiving the pay and allowances 
incident to such employment in addition to any pay or allowances to which 
he may be entitled under the provisions of this act. 

See section 4 of the act of June 25, 1938, 52 Stat. 1176, containing, so 
far as here material, language identical with the provision above 
quoted. 
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You will note that the rule in these cases was stated by the former 
Comptroller General of the United States solely upon the basis of 
the wording of section 7 of the Employees’ Compensation Act, 
supra—the conclusion there reached being that as both retainer pay 
and retired pay are received from the United States, and are not 
received in return for service actually performed, and are not pen- 
sions for service in the Army or Navy of the United States, the stat- 
ute prohibited dual payment of disability compensation under the 
Employees’ Compensation Act and retainer or retired pay to the 
same person during the same period of time. 

My decision of October 3, 1938, 18 Comp. Gen. 308, held that a 
payment under the Employees’ Compensation Act, whether to the 
injured employee or to his dependents in case of death, is not a gra- 
tuity within the meaning of that term as used in the statutes prohib- 
iting payments of dual gratuities for the same death or disability, 
but said decision in nowise changes the character of naval retainer 
pay and army retired pay as construed in the prior decisions. The 
Congress must have intended the prohibition in section 7, supra, to 
apply in some manner. If it were to be held that retainer pay or 
retired pay is for services actually performed, or that retired pay is 
in the nature of a military pension, so as to bring such payments 
within the exception to the prohibition stated in section 7 of the Em- 
ployees’ Compensation Act, thereby authorizing dual payments of 
disability compensation and retainer or retired pay to the same per- 
son for the same period of time, there would appear to be no cases 
to which the prohibitory provisions of the statute could apply. 

You are advised, therefore, that the decision of October 3, 1938, 
was not intended to, and does not, operate to overrule or modify the 
cited decisions of the former Comptroller General of the United 
States, of which you request reconsideration, holding that payment 
of disability compensation under the Employees’ Compensation Act 
and retainer pay or retired pay to the same person during the same 
period of time is prohibited. 


(A-92727) 


VETERANS’ ADMINISTRATION—ADJUSTED SERVICE CERTIFICATES— 
ISSUANCE OF DUPLICATE CERTIFICATE TO AN IMPOSTOR—INDEM- 
NITY BOND LIABILITY 


When a case arises with respect to which there is no controlling judicial prece- 
dent, and substantial doubt exists as to the action which a court of com- 
petent jurisdiction might take, it is the duty of the accounting officers of 
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the Government to resolve the doubt in favor of the interpretation which 
will best serve the interests of the United States. 

In the absence of a judicial determination to the contrary, a surety on an 
indemnity bond required by the Veterans’ Administration in connection 
with the issuance of a duplicate adjusted-service certificate under section 
705 of the World War Adjusted Compensation Act, as amended, 38 U. 8. C. 
649, is to be regarded as liable for loss occasioned the United States because 
of payment on both the original and duplicate certificates, notwithstand- 
ing the duplicate certificate was inadvertently issued to an impostor; that 
the bond was furnished by the impostor; that the statute makes provision 
only for issuance of a duplicate and furnishing of a bond by the “lawful 
holder” of the original; and that the “whereas” clauses of the bond are 
to the general effect that it is being issued to satisfy the requirements of 
the said statute. 17 Comp. Gen. 510, modified. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
March 28, 1939: 


Your letter of February 16, 1938, is as follows: 


The following facts are furnished for your consideration and advice as to 
whether the surety on the bond of indemnity, under the circumstances outlined, 
is liable for the loss sustained by the United States in the case of William 
Tapley, Jr., A-138535. 

Adjusted Service Certificate No. 921998 in the amount of $1,230.00 was issued 
effective January 1, 1925, and mailed to William Tapley, Jr., A-158535, at 163 
Lefferts Place, Brooklyn, New York. Several letters were received by the 
Veterans’ Administration in 1931 from the firm of Kushner and Kushner, 
attorneys, reporting the loss of the adjusted-service certificate of one William 
Tapley, of Danville, Virginia, and requesting the issuance of a duplicate certifi- 
cate. The correspondence was attached to the records of William Tapley, Jr., 
A-138535, and Form 6920, Affidavit—Submitted as Evidence of Loss, Destruction, 
or Defacement of Adjusted Service Certificate, was mailed to Kushner and 
Kushner to be executed and returned to the Veterans’ Administration. The 
affidavit (Form 6920) was executed June 16, 1931, in the name of William Jef- 
ferson Tapley, to the effect that his adjusted-service certificate had been lost. 
Upon the subsequent submission of a bond of indemnity (U. S. Veterans’ Bureau 
Form 764) executed in the name of William Tapley, Jr., as principal, and the 
American Employers Insurance Company, Boston, Massachusetts, as surety, 
duplicate Certificate No. 38707883 was issued and mailed October 6, 1931, to 
William Tapley, Jr., care of Kushner and Kushner, suite 422, Masonic Temple, 
Danville, Virginia. 

The duplicate certificate was pledged with the Veterans’ Administration, 
Richmond, Virginia (now Roanoke, Virginia), for a loan of $615.00 covered by 
check No. 77814, dated October 13, 1931, drawn by former Disbursing Officer 
H. F. Heisey, symbol 99-148. Final settlement in the amount of $615.00 was 
certified June 15, 1836, by the Roanoke, Virginia, field station for payment on the 
duplicate certificate, the bonds and check to be mailed to William Tapley, Jr., 
533 Mosely Bottom, Danville, Virginia. Original Certificate No, 921998 was 
received in the Veterans’ Administration, New York, New York, together with 
an application (Form 1701) for final settlement, and the amount of $1,230.00 
was certified by that office for payment to William Tapley, Jr., of 181 Maple 
Street, Brooklyn, New York. 

An examination of the fingerprints on the applications (Form 1701) was 
made, and it was determined that the application (Form 1701) for final set- 
tlement of the original certificate had been executed by the veteran who was 
entitled thereto. No record of service in the military forces of the United 
States could be found for the person who had submitted the application (Form 
1701) for settlement of the duplicate certificate. The case was therefore sub- 
mitted to the Secret Service Division, Treasury Department, for investigation. 
Reports dated April 10, 1987, April 22, 1937, and September 28, 1987, received 
from the Secret Service Division disclose that the duplicate certificate was ob- 
tained and negotiated by an impostor, William Jefferson Tapley, alias William 
Junious Tapley, alias William Tapley, Jr., who had never served in the military 
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forces of the United States and was not entitled to adjusted compensation. The 
impostor was convicted September 13, 1937, of a violation of Section 80, Chapter 
4, Title 18, U. S. Code, and was sentenced to serve six months at Camp Lee, 
Petersburg, Virginia. 

The manager of the office of the Veterans’ Administration, Roanoke, Virginia, 
was instructed December 29, 1937, to assign a representative to contact the 
impostor in an effort to recover the amount of the loss sustained by the United 
States on account of the fraudulent negotiation of the duplicate certificate, 
but it does not appear likely that recovery will be effected from that source. 
The facts in this case were furnished the Division of Disbursement, Treasury 
Department, on March 10, 1937, for consideration of reclamation of the amount 
of the check covering the fraudulent loan. Information was received January 
17, 1988, by telephone from the Treasury Department that the General Account- 
ing Office had not to date authorized reclamation. 

The American Employers Insurance Company, 110 Milk Street, Boston, 
Massachusetts, was requested in a letter dated March 10, 1987, as surety on the 
bond of indemnity submitted by the impostor, to reimburse the United States 
for the amount of the loss sustained. The surety has acknowledged receipt 
of the letter but to date has not remitted the amount of the loss. Before prose- 
cuting the demand further, it is desired that you advise this Administration 
whether the surety on the bond of indemnity, under the conditions stated, may 
be held liable under the terms of the bond for the amount of the loan and the 
amount paid in final settlement on the duplicate certificate, with interest on 
the loan to the date on which reimbursement is made. 


Section 705 of the World War Adjusted Compensation Act, as 
amended (38 U. S. C. 649), provides, among other things, that when- 
ever it is made to appear to the satisfaction of the Administrator of 
Veterans’ Affairs that the lawful holder of an adjusted-service cer- 
tificate has lost the same or it has been destroyed, the said Director 
may issue a duplicate, subject to such regulations and restrictions as 


he may prescribe. The “lawful holder” of such lost or destroyed 
certificate who applies for a duplicate must, however, furnish a bond 
“with condition to indemnify and save harmless the United States 
from any claim upon such lost or destroyed certificate.” 

It is particularly to be noted that the bond is to be furnished by 
the “lawful holder”; the law makes no direct provision for a bond 
which will protect the United States against the contingency that 
the duplicate shall issue to an impostor. In other words, the required 
bond is to protect the United States against any loss which may result 
from issuance of a duplicate certificate to the “lawful holder” of the 
original, not from any loss which might result from issuance of a 
duplicate to an impostor who never had any valid claim to the 
original, 

But the mere fact that section 705 of the World War Adjusted 
Compensation Act does not require the issuance of a bond to cover 
loss resulting from issuance of a duplicate to an impostor does not 
mean that if such a bond is in fact issued it shall be invalid. As 
stated by the court in Moses v. United States, 166 U. S. 571, 586: 


The consideration or the condition of the bond must not be in violation of 
law; it must not run counter to any statute; it must not be either malum pro- 
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hibitum or malum in se. Otherwise and for all purposes of security, a bond 
may be valid though no statute directs its delivery. 


This rule has been held to apply in cases where a bond was issued 
pursuant to the terms of a statute but failed to conform to the statu- 
tory requirements. In other words, an intended statutory bond which 
fails to qualify as such may nevertheless be enforced as a valid bond, 
provided it is entered into voluntarily and on a valid consideration 
and does not violate public policy or contravene any statute. United 
States v. Hodson, 10 Wall 395; 9 C. J. 27. See also Siouw County v.- 
National Surety Co., 276 U. S. 238. 

The real question for determination in the present case, therefore, 
appears to be whether the bond actually furnished by the imposter, 
even though the inadvertent issuance of a duplicate certificate to an 
impostor, is not exactly covered by the terms of the statute, neverthe- 
less protects the United States against a loss such as it has sustained ; 
or whether said bond by its terms limits the protection offered to such 
situations only as are clearly within the contemplation of the statute. 
Of course, if it is stipulated as a condition of the bond itself, either 
directly or by necessary implication, that no protection is provided 
except in such situations as come within the requirements of the 
statute, such condition is to be given effect. In other words, the 
protection afforded by the bond is to be sought from its terms. 

The bond begins with these words: “To secure the United States 


against payment of any sum whatsoever on account of the issuance of 
Adjusted Service Certificate No. 921998, further identified by the 
number A-138535, issued to William Tapley, Jr., January 1, 1925, of 
the face value of $1,230.” It further provides: 


. Whereas, evidence of the loss, theft, defacing, mutilation, or destruction of 
said certificate, together with request for a duplicate of said certificate by the 
lawful holder, has been submitted to the Director, United States Veterans’ 
Bureau; and : 

Whereas, the Director of the United States Veterans’ Bureau, by virtue 
of the World War Adjusted Compensation Act, as amended, requires the party 
thus situated to give a bond of indemnity with satisfactory surety to the 
United States before the relief desired will be granted, and the Director of 
the United States Veterans’ Bureau having accepted the evidence submitted 
by the applicant as sufficient to warrant issuance of a duplicate of said certifi- 
cate upon said applicant giving a proper bond of indemnity: 

Now, therefore, the condition of this obligation is such that if the above- 
bounden obligors, their heirs, executors, administrators, successors, or assigns, 
or any of them, shall pay or cause to be paid to the United States any and 
all sums whatever which the United States may be called upon to pay, including 
interest and costs, on account of the establishment of any valid adverse claim 
to the proceeds of the above described adjusted-service certificate or any part 
thereof, and shall well and truly indemnify and save harmless the United 
States from any claim on account of said adjusted-service certificate and from 
all damage, loss, costs, charges, and expenses which the United States may 
sustain, incur, or be liable for in consequence of any such claim or of the 
granting of relief on account of said adjusted-service certificate, with interest 
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from the date of such payment, and any and all costs and expenses incurred 
in connection therewith, then this obligation to be void; otherwise to be and 
remain in full force and effect. 


This bond was issued August 20, 1931. Several years later (1936) 
William Tapley, Jr., of Brooklyn, N. Y., presented a claim to the 
proceeds of the original certificate, which claim was adverse to that 
of William Junius Tapley, alias William Jefferson Tapley, alias 
William Tapley, Jr., of Danville, Va., who furnished the bond and 
on the strength of which he secured the duplicate certificate. This 
adverse claim proved valid and was certified for payment June 15, 
1936. 

Upon the taking place of this series of events it seems clear that 
the surety became obligated under the “condition” clause of the bond 
(third quoted paragraph, supra), to reimburse the United States for 
the $1,230 which it had been called upon to pay in liquidation of this 
“valid adverse claim to the proceeds” of the original certificate, unless 
the entire bond (including this clause) is rendered invalid by the 
statements in the “whereas” clauses to the general effect that it is 
being issued to satisfy the requirements of section 705 of the World 
War Adjusted Compensation Act, as amended. 

So far as is known here, it has never been definitely determined 
by a court that the recitation in the “whereas” clause that the bond 
is furnished to satisfy the requirements of section 705 of the World 
War Adjusted Compensation Act automatically causes it to become 
void upon determination that the facts of the case are not such as 
are covered by said statute. In other words, it is not clear that be- 
cause the motive which induced the issuance of the bond failed, the 
obligation of the bond likewise failed. 

If the effect of the “whereas” clause is that the United States is to 
be regarded as a guarantor of the authenticity of the duplicate cer- 
tificate in connection with which the bond issued, and it is a condi- 
tion precedent to the validity of the bond that the person to whom 
the duplicate issued was in fact the lawful holder of the original, 
then it may be the bond is without force or effect. On the other 
hand, if the liability of the surety is not absolutely conditioned 
upon the accuracy of the Director’s conclusion that the applicant for 
the duplicate certificate was the lawful holder of the original—re- 
membering, of course, that the Director’s conclusion was predicated 
upon information furnished by the principal under the bond—then 
the surety would appear to be liable in the present case. 

As a general rule the “whereas” clauses of an instrument merely 
represent a recital of reasons which induced its issuance. They do 
not even constitute positive averments of facts, but rather a recita- 
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tion of assumed or accepted facts. United States v. Dallas, 127 F. 
544, 547. In certain cases, of course, the truth and continued force 
and effectiveness of statements made in recitals are essential to the 
validity of an instrument, as where the consideration of a contract 
is stated by way of recital. In other cases, however, recitals may be 
entirely deleted and the force and effect of the instrument remain. 
As set forth in Words and Phrases, First Series: 

A recital is the setting down or report of something done before. * * * In 
Bath and Montague’s case, Ch. Cas. pt. 3, p. 101, it is said: “The reciting part 
of a deed is not at all a necessary part, either in law or equity. It may be 
made use of to explain a doubt or the intention and meaning of the parties, 
but it hath no effect or operation.” Clark v. Post, 113 N. Y. 17, 25, 20 N. E. 


A recital in a deed does not necessarily imply a covenant, and whether it is 
so or not depends in such case upon what is to be collected as the intention 
of the parties from the whole instrument. A recital is but introductory and 
will not be drawn down into the agreement when it appears from the other 
portions of the contract that such was not the intention of the parties. Monks 
v. Provident Inst. for Sav. in Jersey City, 44 Atl. 968, 969; 64 N. J. Law 86. 

The recital in the present bond could not imply a covenant as be- 
tween the United States and the surety because the United States is 
not a party to the bond. 

There is some reason to believe, therefore, that an instrument will 
not be permitted to fail because of inaccuracy in or failure of the 
“whereas” clause, except in a case where the matter contained in said 
clause is essential to the validity of the rest of the instrument or 
where it is clearly contemplated that its validity is rested upon the 
continued force and effect of the “whereas” clause. Nowhere is it 
specifically stipulated in the present bond that its validity or en- 
forceability is contingent upon this clause. Both the United States 
and the surety apparently believed at the time the bond issued that 
William Tapley, of Danville, Va., was the “lawful holder” of the 
original certificate, and intended that if the United States should be 
called upon to pay any valid claim to the proceeds of the original, 
which was adverse to that of the William Tapley who was principal 
on the bond, the surety would bear any loss thus sustained by the 
United States. From a practical standpoint, there is as much, if not 
more, reason why the United States should be protected against any 
claim to the original where the duplicate issues to an imposter as 
where it issues to the “lawful holder” of the original. Furthermore, 
the William Tapley of Danville, Va., principal on the bond, pre- 
sumably could not be heard to allege that his liability thereunder is 
invalidated by the fact that he was an imposter, and it is at least 
debatable whether the surety stands in a more advantageous position 
than its principal. 
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While, as previously noted, it has never been determined by any 
court, as far as is known here, whether a bond such as the one here 
in question is invalid under the circumstances here appearing, it does 
appear that inaccuracy or failure of the “whereas” clause in an 
instrument does not in all cases mean that the bond is unenforceable. 
There is considerable doubt, therefore, whether the surety is relieved 
from liability under circumstances here appearing. When a case 
arises with respect to which there is no controlling judicial precedent, 
and as to which substantial doubt exists as to the action which a 
court of competent jurisdiction might take, it is regarded as the 
duty of accounting officers to resolve the doubt in favor of the inter- 
pretation which will best serve the interests of the United States. 
I am constrained to hold, therefore, that unless and until a judicial 
determination to the contrary is forthcoming, the surety in this and 
similar cases should be regarded as liable under the terms of the 
bond, 

To the extent that 17 Comp. Gen. 510 is considered to be in conflict 
with this decision, it may be regarded as modified to conform to 
the views herein expressed. 


(A-90988) 


TRAVEL BY PRIVATELY OWNED AUTOMOBILE—DETERMINATIONS 
OF ECONOMY AND ADVANTAGE—FINALITY OF ADMINISTRATIVE 
DETERMINATIONS WHERE FACTS WARRANT FURTHER INQUIRY 


Whether the use of a civilian employee’s own automobile with reimbursement 
on a mileage basis is authorized under the act of February 14, 1931, as 
amended by the act of March 3, 1933, 47 Stat. 1516, is not a matter entirely 
within the discretion of the head of the department concerned but is de- 
pendent upon whether the requirements of the statute are met, and while 
administrative determinations in advance of the travel of advantage and 
economy of such travel will not ordinarily be questioned, inquiry may 
be made by this office, in the audit of accounts and where the facts so 
warrant, whether the payment on a mileage basis is in fact more economical 
and advantageous to the United States. 11 Comp. Gen. 91; id. 134; and 
13 Comp. Gen. 387, amplified. 

Where under travel orders permitting the use of civilian employees’ own 
automobiles with reimbursement on a mileage basis under the act of 
February 14, 1931, as amended by the act of March 3, 1933, 47 Stat. 1516, 
there is involved only travel between two specific points adequately served 
by common carrier, there can ordinarily be only two elements involved 
in establishing the economy and advantage to the United States required 
by the said statute—to wit, travel time and cost—and where it was ad- 
ministratively known that because of weather conditions the travel won)! 
be by a circuitous route taking more time than the direct travel by 
common carrier, the facts are such that no determination of economy and 
advantage to the United States was possible, and such as suggest the 
possibility that the authorization for the travel upon the change of rer- 
manent station involved was to permit the transportation of the employees” 
automobiles to the new station without cost to them but at some expense 
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to the Government, for which no authority of law appears as to the em- 
ployees involved, and reimbursement for the travel involved must in such 
cases be confined to the constructive cost had travel been performed by 
common carrier, with the excess travel time charged as annual leave or 
leave without pay. 


be Sometreter General Elliott to the Secretary of the Treasury, March 
There was received your letter of February 10, 1939, as follows: 
Reference is made to Notices of Exception issued by the General Accounting 

Office under dates of January 7 and §, 1939, in which credit is withheld for 


the amounts paid, as listed below, by G. F. Allen, Helena, Montana, office, 
during the period March 1937: 


Voucher No. Amount 


de set. cuss Leslie N. Presley 


ey. Emmett J. White.-......-.-------------- 105. 87 
ee ERIS rep er Ss OC al wecacancnesacee 140. 12 
18-50449_._...._..__.- Srueet i Mimbo. eos. ce ek ice 115. 70 


These vouchers covered the traveling expenses of these men incurred in con- 
nection with the transfer of their official stations in the East and Middle 
Western States to the States of Washington and Oregon under the district 
superintendent, Northwest Customs Patrol, with headquarters at Havre, 
Montana. 

The transfers of these employees were accomplished in order to afford vitally 
needed reinforcement to the customs patrol personnel on the Pacific seaboard 
for the purpose of affording a better defense against narcotic smuggling, 
wherein time was the essence of the action. Thus, it became necessary to order 
the transfer of these men during extremely unsettled and unfavorable weather 
conditions, making their travel subject to the vicissitudes of the elements but 
demanding their sure arrival. 

. The travel performed by each of these employees was unusual, and, because 
of matters beyond their control, it was neither possible nor safe to attempt to 
proceed over the direct routing between the East and West, with the incidental 
exposure to the excessive low temperature and. extremely dangerous road con- 
ditions due to the heavy drifting of snow in the isolated prairie and mountain 
regions through which this route would have taken them. 

Further, these employees were traveling in the manner lawfully authorized, 
and exercised, we believe, reasonable and sound judgment in the accomplish- 
ment of their travel in the best interests of the Government, based upon every 
sound and reliable source of information available to them before and dur- 
ing the performance of their travel. 

To allow, in face of the conditions described supra, only such mileage and 
per diem payment as set forth in the exception—namely, an allowance of 3 
cents per mile for the direct mileage and per diem based upon the time re- 
quired to travel by common carrier—would, in the opinion of this office, be a 
gross injustice to the officers. 

It is desired to point out that due to the extremity of the weather conditions 
the per diem claims probably would have been greater than that indicated by 
the operation schedules of the common carriers due to failure on the part of 
such carriers to make connections at transfer points and stop-overs incidental 
thereto. 

Further, it is pointed out that at the time the travel orders were issued the 
Department was aware of the weather conditions, and it was known that a 
<ireuitous route might be necessary, and with this fact in mind it administra- 
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tively determined that the mileage rate would be more economical. In this 
connection it is believed that under the provisions laid down in 13 Comp. Gen. 
887 the administrative determination of the advantageousness of the method of 
travel authorized in the instant case should not have been questioned. 

The Notices of Exception dated January 7 and 9, 1939, base the cost of 
transportation upon the mileage rate of 3¢ via direct route, as shown by the 
Official mileage guide, and per diem based upon the time required to travel by 
common carrier. As set forth above, it is not logical or correct to use the 
mileage rate for use of personal automobile for the cost of transportation and 
the per diem that would have been incurred by travel by common carrier. 

The Department considers the amounts charged by these employees were 
reasonable under the conditions under which the travel was performed, and 
requests that the exceptions issued against the vouchers in question be removed. 


While requests for review of exceptions or disallowances made in 
the settlement of a disbursing officer’s account ordinarily are not for 
consideration by this office unless submitted by the disbursing officer 
whose accounts are involved, since your letter indicates a misappre- 
hension of the statute and decisions of this office controlling travel 
by personally owned automobile, and involves an administrative 
practice in the matter of authorizing official travel in personally 
owned automobiles of employees, the source of the request for review 
will not be further questioned in this instance. 

The record discloses that the seven employees listed in the first 
paragraph of your letter were paid mileage and per diem allowances 
for travel by personally owned automobiles on change of permanent 
station under orders worded as follows: 

As these transfers are in the interest of the service and not for the con- 
venience of the employees, authority is granted for them to proceed from their 
present stations to their new stations in their personally owned automobiles on 
a mileage basis at the rate of three cents per mile for all or any portion of 
the authorized travel, which mode of travel has been administratively deter- 
mined as being more economical and advantageous to the Government than 
travel by common carrier. A per diem allowance for each employee at the 
rate of $5 in lieu of actual expenses for subsistence and in lieu of all fees to 
porters and stewards is also authorized. 

The record further discloses that the actual cost of the travel was 
$651.66 in excess of the cost by common carrier, taking into considera- 
tion the cost of transportation, including Pullman accommodations, 
and per diem allowances. Also, there was a loss of approximately 
83 days of the employees’ services due to the additional time required 
for the travel by other than common carrier. 

The act of February 14, 1931, 46 Stat. 1103, as amended by the 
act of March 3, 1933, 47 Stat. 1516, provides: 

That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 2 cents per mile for the use of his own motorcycle or 5 cents per 
mile for the use of his own automobile for such transportation, whenever such 


mode of travel has been previously authorized and payment on such mileage 
basis is more economical and advantageous to the United States. * * * 
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The provisions of the statute have been incorporated in paragraph 
12 (a) of the Standardized Government Travel Regulations. 

Under the plain terms of the statute and regulations the determi- 
nation as to whether the use of an automobile with reimbursement 
on a mileage basis is authorized is not entirely within the discretion 
of the head of the department concerned but is dependent upon 
whether such means is more economical and advantageous to the 
United States. Thus, the statute places a limitation on the uses of 
appropriated funds for payments of mileage to employees who 
perform official travel by their own automobiles, and this office in 
the audit of accounts may,-where the facts warrant, inquire whether 
payment on a mileage basis is more economical and advantageous 
to the United States. However, as administrative officers are in a 
better position to know the requirements of the service with respect 
to the actual conditions surrounding the usual case of travel, it has 
been held by this office that an administrative determination in ad- 
vance of the travel, of advantage and economy will not ordinarily 
be questioned. See 11 Comp. Gen. 91; id. 134. This is particularly 
true with respect to travel in rural sections, or involving frequent 
stops, scattered duties, or the like. Where, however, from the facts 
in any given case it is obvious that the administrative determination 
is in error, particularly where, as in the instant cases, the travel was 
required to be performed only between two points adequately con- 
nected by common carrier, and with no official duty to be performed 
en route, this office is not warranted in accepting an administrative 
determination which appears to be at variance with the known facts. 
The holding in 13 Comp. Gen. 387, that a comparative statement of 
cost need not be furnished in connection with travel performed under 
orders requiring travel by common carrier when practicable, or 
when not practicable by personally owned automobile, obviously is 
not for application to travel performed under the terms of the order 
here involved and affords no basis for the belief expressed in your 
letter that the administrative determination in the instant case should 
not have been questioned. 

Where under a travel order the only duty required of an officer 
or an employee is that he perform travel between two specific points 
adequately served by common carrier, it is to be assumed that reim- 
bursement of the cost thereof cannot exceed the cost by means of 
the most direct usually traveled route between the two points and 
there can ordinarily be only two elements involved in establishing 
the legally required economy and advantage to the United States 
in order to authorize the use of an automobile on a mileage basis— 
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to wit, travel time and cost. Travel by a circuitous route taking more 
time apparently would not be advantageous to the United States, 
and a prior determination of economy would necessarily require the 
determination of the cost of the trip by common carrier. In this 
connection see paragraph 12 (a) of the Standardized Government 
Travel Regulations. From the facts now of record, it seems obvious 
that no such determination could have been made for the travel now 
under consideration. It would appear, also, that the weather con- 
ditions you mention as justifying the circuitous route by automobile 
should have been administratively considered as requiring the travel 
to be performed by common carrier as more economical and advan- 
tageous to the United States. And the fact that the administrative 
office knew in advance that a circuitous route by automobile would 
be necessary tends further to negative the view that the travel by 
automobile was found to be more economical and advantageous 
to the United States, and suggests the possibility that authorization 
for the travel by personally owned automobile upon transfer from 
one permanent station to another was to permit the employees to 
transport their automobiles without cost to them but at some expense 
to the Government. I am not aware of any statute authorizing em- 
ployees of the Customs Service to transport their automobiles upon 
change of station at Government expense. Compare decision 
A-62630 dated December 23, 1935; also 16 Comp. Gen. 1082. 

In view of the statements now made that performance of the travel 
via an indirect route was contemplated at the time of the issuance 
of orders, the disallowances heretofore made in the audit, limiting 
the mileage allowance to that for the distance via the direct highway 
route, will be revised, within the limitation of the statute, supra, on 
the basis of the constructive cost had travel been performed by com- 
mon carrier. This action is taken with the understanding that by 
administrative action the excess travel time will be charged to the 
employees’ accrued annual leave or leave without pay, as may be 
required. Notice of the revisions will go forward to the disbursing 
officer concerned in due course. 


(A-98935) 


EXCHANGE--LOSS BY—OFFICERS AND EMPLOYEES—NAVAL VESSEL’S 
DEPARTURE FROM FOREIGN PORT WITH STOP EN ROUTE IN 
FOREIGN WATERS 


Where a naval vessel temporarily based at Villefranche, France, sailed from 
that port under orders to return to the United States and while en route 
touched at Gilbraltar, B. P., for the purpose only of obtaining fuel oil and 
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to effect the transfer of a hospitalized enlisted man to the ship, the de- 
parture from Villefranche is in fact the termination of the duties for 
which assigned to European waters for exchange relief purposes, and ex- 
change losses are for computation on the basis of the exchange situation 
existing at Villefranche on the date of departure therefrom rather than on 
the exchange situation existing at Gilbraltar, B. P., on the date of de- 
parture from that port. 


‘ating Comptroller General Elliott to the Secretary of the Navy, March 29, 
1 . 


There was forwarded to this office by the Judge Advocate General 
of the Navy under date of February 15, 1939, a letter of D. B. Hilton, 
lieutenant (Supply Corps), United States Navy, dated January 29, 
1939, as follows: 


1. Notices of Exception (Treas. Form 2084) on payments of exchange relief 
to the officers and crew of the U. 8. S. Raleigh for the period 1 to 3 May 1938 
have been received stating that these payments will be disallowed in the set- 
tlement of my accounts. 

2. These exceptions which are the same for each individual account are 
quoted: “Amount credited for exchange losses May 1-3, 1938. Since the stop 
at Gibraltar, B. P., on May 3, 1938, is not considered a diversion of the vessel 
to another foreign port, there is no basis for using the rate of exchange at 
Gibraltar, B. P., on 3 May 19388 in lieu of the rate of exchange at Villefranche, 
France, on April 30, 1938, the place and date of departure (U. 8S. S. Raleigh) 
from service in foreign countries. The item is disallowed.” 

8. Par. 7 (a), reference (b), states: “Computation of relief and the credit 
thereof will be made at the end of the month, except under the following con- 
ditions, in which cases computation and credit will be made as of the date 
of such occurrence: (a) Departure of a vessel from service in foreign coun- 
tries.” Par. 2 (a), reference (b), states: “Vessels stationed in foreign waters 
means from the date of arrival in a foreign port from U. 8. waters to the date 
of departure from a foreign port for U. S. waters, both dates inclusive.” 

4. From enclosure (A), it will be noted that it was necessary for the U. S. S. 
Raleigh to make several trips to Gibraltar as a part of the duty assigned that 
vessel as flagship of the Mediterranean Squadron. In this particular case, the 
stop of a day at Gilbraltar on 3 May was considered incident to and part of the 
Raleigh’s assignment to duty on a foreign station and a diversion of the vessel 
to another foreign port for the following reasons: (1) It was necessary in 
order to make arrangements for and obtain required fuel oil which is not 
available at Villefranche. (2) To effect the transfer of an invalid enlisted man 
attached to the Raleigh from the British hospital where he had been left on 
the previous trip. It is probable that there are other reasons of which the 
commanding officer of the Raleigh at that time has knowledge. 

5. In view of the facts stated above, it is believed that the date of the de- 
parture of the Raleigh from service in foreign countries was 3 May, and it is 
respectfully requested that the disallowance of these payments be reconsidered. 


The record discloses that after a tour of duty of some 20 months 
in Mediterranean waters, approximately two-thirds of which time 
was spent at Villefranche, France, the temporary base of operations 
of the vessel, the U. S. S. Raleigh sailed from that port on April 30, 
1938, under orders to return to the United States, and while en route 
touched at Gibralter, B. P., on May 3, 1938, for the purpose of obtain- 
ing fuel oil and to effect the transfer of a hospitalized enlisted man 
to the ship, and continued on her voyage to the United States on the 
same date. 
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The departure of the Raleigh from Villefranche, en route to the 
United States, was in fact a termination of the duties for which she 
had been assigned to European waters, and such duties as were subse- 
quently performed at Gibraltar were merely incidental to the return 
voyage. 

The audit action in this case was identical with the audit action 
in the case of the departure of the U. S. S. Quincy from European 
waters in September 1936. The action of the supply officers in both 
casés suggests the practice of applying the law and regulations to 
identical facts differently as the exchange situation may benefit them- 
selves and other members of the crews of the vessels on which they 
are disbursing. The facts in the case of the Quincy are summarized 
as follows: 

In the account of Capt. William F. Amsden, United States Navy, 
as carried by Lt. Comdr. W. B. Beacham (Supply Corps), United 
States Navy, on the rolls of the U. 8S. S. Quiney for the September 
quarter, 1936, there was credited exchange relief in the amount of 
$759.57, computed on $1,111.13 net pay and allowances accrued during 
the period July 25 to September 25, 1936. The credit was based 
upon the provisions of the act of March 26, 1934, 48 Stat. 466, and 
Executive orders and instructions issued pursuant thereto. The 
amount was based upon a determined loss by exchange of 68.38 per- 
cent obtained by comparing the rate, $1 equals 15.15 francs, furnished 
by the American consul at Nice, France, with the basic rate, 1 france 
equals 3.92 cents. This payment was typical of approximately 700 
accounts of officers and enlisted men of the Navy and Marine Corps 
on the rolls of the Quincy. 

In substantiation of the credits in question there was furnished the 
itinerary of the vessel in the form of a certificate by the commanding 
officer to the effect that the Quincy entered the status of “service in 
foreign countries” upon its arrival at Gibraltar, B. P., July 26, 1936, 
and that such status was terminated September 25, 1936, date of 
departure from Villefranche, France, “for United States waters.” 

As the vessel departed from service in foreign waters before the 
end of the month in which. 60 days’ service was completed, whether 
September 25 or 27 be considered as the date of departure, that date 
became the computation date under paragraph 7 (a) of the instruc- 
tions. The rate of exchange in effect at Gibraltar on September 25, 
the last business day prior to September 27 (16 Comp. Gen. 364), as 
indicated by bank evidence furnished by the American consul, was £1 
equals $4.92. The use of this rate in computing exchange relief in 
the accounts of personnel of the Quincy would have resulted in 
credits of somewhat more than 12.73 percent of their net pay and 
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allowances instead of the credits of 68.38 percent. In the case of 
Captain Amsden the credit would have been $146.20 (including the 
2 additional days) instead of $759.57, a difference of $613.87. The 
difference in the total would have been approximately $48,000. 

On that state of facts, instructions were issued to the Audit Divi- 
sion as follows: 

The Quincy seems to have been in some respects based on Villefranche, 
France; she procured supplies there and she delivered refugees there. Of the 
total period of sixty days, not counting the day of arrival, she was in the port 
of Villefranche seventeen days. On her departure from that port a rendezvous 
was arranged with other American naval vessels at Gibraltar, certain transfers 
of personnel were made, and the vessel then continued her voyage to the United 
States. This arranged meeting with other naval vessels at the port of Gibraltar 
on Sunday, September 27, 1936, was not a diversion of the vessel to another 
foreign port, and in the circumstances there is no basis for using the rate of 
exchange at Gibraltar on the last business day—September 25—in lieu of the 
rate of exchange at Villefranche on the 25th—the same day—and the date of 
departure of the vessel from the port at which she made contact with shore in 
circumstances making shore liberty available to members of the crew. If other- 
wise correct, the items may be passed to credit. 

The circumstances of the departure of the U. S. S. Raleigh are 
summarized as follows: 

Transcript of the pay account of Commander Elliott B. Nixon, 
United States Navy, as carried by Lt. D. B. Hilton (Supply Corps), 
U. S. Navy, on the rolls of the U. S. S. Raleigh, June quarter, 1938, 
shows he was credited exchange relief amounting to $7.30 for the 
period from May 1 to 3, 1938. On this same roll there was credited 
exchange relief to 160 officers and enlisted men for the same period, 
amounts ranging from less than $1 to a maximum of $7.30, the aggre- 
gate of which amounts to $482.15. 

From the lists of movements of vessels on file in this office, itinerary 
of the U. S. S. Raleigh, and orders from the commander, Squadron 
40-T, it appears that the flag of the commander, Squadron 40-T, was 
transferred from the U. 8. S. Raleigh to the U. S. S. Omaha, April 
28, 1938, and that the Raleigh returned from foreign service to the 
United States. It further appears that the Raleigh departed from 
Villefranche, France, April 30, 1938, arrived at Gibraltar, B. P., May 
3, 1938, and sailed the same day for Norfolk, Va., where it arrived 
May 13, 1938. 

Apparently by reason of the fact that the value of the French franc 
in relation to the American dollar was less than the basic rate, there 
was no exchange relief credited for the month of April. There is no 
rate available for April 30, but such was the case on April 28 and 29. 
The credits for the period in question were based upon the cost rate 
of the pound sterling at Gibraltar on May 3, 1938, evidencing a loss 
of approximately 1214 percent. 

In this case the Audit Division was directed to make the disallow- 
ances now in question and of which review is requested. As stated 
above, the facts are substantially identical. Whether Villefranche or 
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Gibraltar is to be used as a port of departure in identical circum- 
stances seems to depend according to the action of the disbursing 
officers concerned upon the benefit accruing to the members of the 
crew for reimbursement for loss by exchange. This office cannot ac- 
cept such a basis for the settlement of accounts, and it would appear 
the matter should also have the attention of the Navy Department. 

Upon review the disallowance must be and is sustained. The 
amount of the overpayments should be deposited forthwith by the 
disbursing officer concerned. 


(B-2569) 


DISTRICT OF COLUMBIA—METROPOLITAN POLICE—LEAVES OF 
ABSENCE IN EXCESS OF 30 DAYS—INJURY WHILE NOT “IN THE 
ACTUAL PERFORMANCE OF DUTY” 


A member of the District of Columbia Metropolitan Police, who, after reporting 
to the police clinic while on sick leave and after being designated for return 
to duty that day, was injured while returning home by a taxi-cab driver 
who was arrested by the officer and found guilty on the traffic charge in- 
volved, may not be granted sick leave, because of the injury incurred, in 
excess of 30 days, section 9 of the police manual approved by the Commis- 
sioners of the District of Columbia authorizing, insofar as here pertinent, 
sick leave in excess of 30 days in any one calendar year only when in direct 
consequence of injury received “in the actual performance of duty,” and 
the arresting of the driver by the officer, immediately following the injury, 
not placing the officer in a duty status retroactively to the time of the injury. 


Acting Comptroller General Elliott to the President, Board of Commissioners 
of the District of Columbia, April 3, 1939: 


I have your letter of March 18, 1939, as follows: 


The Commissioners of the District of Columbia wish to submit for your con- 
sideration the following set of facts involving the propriety of sick leave with 
pay in excess of 30 days, requested by a member of the Metropolitan Police. 

On October 19, 1938, the Director of the Women’s Bureau, submitted a form 
of report of injury to member of Metropolitan Police force on Helen A. Stan- 
berger, wherein the following statement of facts was outlined: 

“This officer was on sick leave and had reported to the police clinic as in- 
structed. On leaving the clinic to return home, when she crossed the intersec- 
tion at K Street with the traffic signals, a taxi driver backed into the intersec- 
tion and bumped her. The driver, Truman Fawsett Henning, was charged by 
the officer with failing to yield right of way to a pedestrian, posted collateral 
and appeared in court October 20, 1988. The judge found the man guilty and 
fined him $10. 

“In view of the fact that the officer was being returned to duty the same 
day as the accident occurred, and that she performed her duty in the matter, 
it seems to me she should be classified as ‘on duty’.” 

The following notation dated Octcber 21, 1988, of Dr. W. W. Sager, a member 
of the board of police and fire surgeons, appears at the foot of the aforementioned 
report: 

‘Seen at clinic this date. Contusion right leg and right knee. Sprained back.” 

While sick leave for the fire department is covered by statute (37 Stat. 
960), the matter of excess sick leave for the police department is covered 
by section 9 (page 101) of the police manual, approved by the Commissioners 
December 29, 1936, effective April 1, 1987, which provides: 

“The Board of Surgeons, acting as such board, or members thereof in their 
individual capacity as such members, shall determine and shall be the only 
judges as to what amount of sick leave, if any, shall be granted any member 
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of the force: Provided, however, That in no case will sick time be allowed 
any member of the force in excess of 30 days in any one calendar year, except 
when the same is in direct consequence of injury received (or disease con- 
tracted) in the actual performance of duty, or in case of a contagious disease 
where quarantine becomes necessary, and then only after the surgeon or 
surgeons have stated the cause of such absence, certified to its legality, recom- 
mended its allowance, and the same has been approved by the Commissioners.” 

The Comptroller of the Treasury (24 Comp. Dec. 143) held in substance that 
the rules and regulations of the Metropolitan Police had the force and effect 
of law. 

In 5 Comp. Gen. 686 the fact was brought out and urged in support of the 
request for a review of a claim under the policemen and firemen’s relief fund, 
“that policemen and firemen are on duty 24 hours daily and every day in 
the year, being excused from active participation in duties for necessary 
rest, sleep, and food, and that consequently any disability must of necessity 
have developed while on active duty.” Your office held in that decision 
that the interpretation quoted was too broad. 

The Auditor, D. C., on December 15, 1938, advised the Board of Police and 
Fire Surgeons that the facts in Miss Stanberger’s case clearly indicated that 
the injury was not contracted in the actual discharge of duty; that therefore 
sick leave in excess of 30 days was not authorized; that the injury com- 
plained of, as reported in the incidental, occurred after she had reported to 
the clinic and was returning home; that, in the opinion of the Auditor, Miss 
Stanberger was not acting in the performance of official duty as a police officer 
at the time of her injury, and the fact, as alleged, that her status changed 
immediately upon apprehending and arresting the cab driver would not, 
nunc pro tunc, place her in a status of discharging her official duty. 

To the opinion of the Auditor the Director of the Women’s Bureau took 
exception, as follows: 

“This office has been advised only by telephone of the ruling of the Auditor's 
Office in this matter. From a conversation with a member of the Auditor’s 
Office I understand that the time is being disallowed on the ground that the 
officer was struck by the taxicab before she started to take action against the 
cab driver for violation of the traffic regulation and that consequently she was 
officially off duty, being at that time carried on sick leave. As this is a mutter 
which very seriously affects the whole personnel of the Department, it seems 
to me that the decision of the Auditor in this matter should be appealed. 

“I am entirely in sympathy with any move to hold the personnel of the 
Department to a reasonable amount of sick leave and have in the past brought 
to the attention of the Board of Surgeons cases where it seemed to me excessive 
sick leave was being allowed. But as this ruling now handed down pertains 
to the question of injuries to officers who are performing police duties in con- 
nection with some violation of law but who did not have their attention called 
to the violation until the persons involved had in some way assaulted the 
officer, it seems to me the technicality is too great to be just. If, for example, 
an officer were off duty in plain clothes, walking along the street and a shooting 
affray started, a stray bullet hitting the officer simultaneously with the begin- 
ning of the fight and he then proceeded to go into action and do what was 
necessary, and was subsequently ill because of the wound, under this ruling 
he would not be allowed his sick leave because he was ‘off duty’ at the time. 
It seems to me this is quite a different matter from that of officers who are off 
duty and who become ill or are injured in pursuit of their own private affairs.” 

Because of these conflicting views, the Commissioners would appreciate a 
ruling from you as to whether, under the circumstances herein outlined, Miss 
Stanberger is entitled to sick leave in excess of 30 days, she having received 
32 days’ sick leave in 1938 prior to the injury. 


The only question presented appears to be whether the absence 
of Helen A. Stanberger, member of the Metropolitan Police of the 
District of Columbia, from duty on account of sickness in excess of 
30 days was “in direct consequence of injury received * * * in 
the actual performance of duty.” The facts show she received injury 
at a time when she was absent from duty on sick leave. In decision 
5 Comp. Gen. 685, 687, cited by you, it was held as follows: 
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* * * ‘The statutory limitation precludes payment for medical or surgical 
services, other than such as can be rendered by the Board of Police and 
Fire Surgeons, also hospital treatment, except in cases of “injury received or 
disease contracted in the actual discharge of his duty,” and it appears clear that 
by no proper construction of the phrase “in the actual discharge of his duty” 
could it be made to include eating, sleeping, or rest periods, or periods 
of annual leave, sick leave, days off duty, etc. 10 Comp. Dec. 789. 


The fact that the police officer, immediately following her injury, 
performed official duty by arresting the man who caused her injury 
may not reasonably be considered as placing her in a duty status 
retroactively to the time of the injury. The performance of such 
duty may have been the direct result of the injury but it may not 
be said that the necessity for her continued absence from duty was 
the direct result of an injury received in the actual performance 
of duty. 

It is the view of this office, therefore, that under the quoted 
regulations Helen A. Stanberger is not entitled to sick leave of 
absence with pay in excess of 30 days solely on account of the 
injury in question. 


(A-98715) 


WITNESSES—FEES—STATE PRISONERS—PAYMENTS MADE UNDER 
COURT ORDER—MARSHAL’S LIABILITY 


Witness fees paid to persons serving sentence in a State prison who are produced 
in the Federal courts, to testify on behalf of the Government, and whose 
transportation and subsistence are not paid from personal funds, may be 
passed to credit in the accounts of the United States Marshal involved, the 
payments having been made under court order pursuant to section 855, 
Revised Statutes, and section 846, Revised Statutes, providing that no 
charge shall be made against the Marshal for fees paid under such order, 
but the protection afforded Marshals by the said section 846 does not pre- 
clude the United States from asserting claims for refunds from the witnesses 
or jurors where erroneous payments are received by them. 18 Comp. Gen. 
609, amplified. 


Acting Comptroller General Elliott to the Attorney General, April 5, 1939: 


Letter of January 31, 1939, from your administrative assistant, is 
as follows: 


Reference is made to your ruling of January 17, 1939, file A-O8715, addressed 
to United States Marshal J. M. Moore, Lexington, Ky., disallowing credit in 
his account for the quarter ended December 1936, for three items of witness 
fees, in the aggregate amount of $8. : 

You are advised that Marshal Moore has informed the Department that he 
desires to claim protection in the payment of the items in question, under the 
order of the court, in accordance with the provisions of section 846 Revised Stat- 
utes. In this connection, attention is invited to the decisions in the cases of 
a v. Hillier (146 U. 8. 360), and Harmon v. United States (147 

It may further be stated that the fees claimed are apparently not for consid- 
eration as detained witness fees under section 846 Revised Statutes, but rather 
as ordinary witness fees. The items in question were “passed” by this Depart- 
ment, in lieu of the higher statutory fee of $1.50 per day, to which they appar- 
ently were entitled under rulings of the Comptroller of the Treasury, dated 
March 28, 1908, to United States Marshal Palmer of the District of Columbia, 
and also 6 Comp. Dec. 588. 





766 DECISIONS OF THE COMPTROLLER GENERAL 


It will be noted that the rulings above referred to hold, in effect, that when 
a person who is serving a term in jail is used as a witness, he is entitled to the 
statutory per diems for the days of his attendance upon court as a Government 
witness, provided his time does not belong to the Government; in other words, 
if he has been convicted and is serving as a Federal prisoner, he is not so 
entitled. The principle of allowing the usual per diem for each day's attend- 
ance in court, when the services of the witness do not belong to the Government, 
is also approved in 16 Comp. Gen. [Dec.] 729. The witnesses in the case under 
consideration were State prisoners. 

Under a long-established practice, covering a period of at least thirty years, 
Federal prisoners awaiting trial, as well as State prisoners, whose time clearly 
does not belong to the Government, have been paid, upon an order of court, the 
statutory witness fee for each day of attendance upon court as a witness, 

Your reconsideration of the matter is requested. 

The citation of the first court case in the second paragraph of the 
above letter appears to be in error. Apparently three cases were in- 
tended to be cited, United States v. Hillyer, 58 Fed. 678; McMullen v. 
United States, 146 U. S. 360, and Harmon v. United States, 147 U.S. 
268. None of these cases, however, appears to be particularly in point 
insofar as the facts are concerned, since they do not involve the pay- 
ment of witness fees to State prisoners as in the case under considera- 
tion, 

With respect to the present case, however, since section 846, Revised 
Statutes, provides that no accounts of fees or costs paid to any witness 
or juror, upon the order of any judge or commissioner, shall be so 
reexamined as to charge any marshal for an erroneous taxation of 
such fees or costs, and as the witness fees apparently were paid by 
the marshal under court order pursuant to the provisions of section 
855, Revised Statutes, credit will now be allowed in the marshal’s 
accounts for the payments under consideration. But it should be un- 
derstood that the protection afforded United States marshals by sec- 
tion 846, Revised Statutes, relates only to their accounts and does not 
preclude the United States from asserting claim for refund of the 
payments received by the witnesses or jurors when such payments are 
clearly erroneous. Duval v. United States, 23 Ct. Cls. 102. In this 
particular case since it is not likely that recovery could be had from 
the three prisoners involved, no charge will be raised against them, 
but it may be for consideration by the courts whether fees should be 
ordered paid to prisoners in the custody of State or Federal authorities 
as under the law there is at least a question whether such persons not 
subjected to any expense by reason of their attendance are entitled 
to receive such fees. 


(B-2454) 


ALIEN EMPLOYMENT AND CONTINUANCE IN EMPLOYMENT—WORK 
RELIEF AND RELIEF APPROPRIATION RESOLUTION OF FEBRUARY 4, 
1939—STATUTORY PROHIBITION APPLICATION 


The provision in section 2 of the joint resolution of February 4, 1939, Public 
Resolution No. 1, 53 Stat. 508, that “no alien shall be given employment or 
continued in employment on any project” prosecuted under appropriations 
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contained in the Emergency Relief Appropriation Act of 1938, 52 Stat. 809, 
or the public resolution of February 4, 1939, 53 Stat. 507, is applicable to 
project employees as broadly distinguished from administrative employees, 
but the fact that the duties assigned to an employee require performance of 
supervisory and administrative functions does not necessarily constitute him 
an administrative employee, for, if the said functions are performed exclu- 
sively with respect to a particular project and the compensation is paid 
from funds allotted for such project, the employee must be considered a 
project employee within the alien employment limitation in question. 18 
Comp. Gen. 668, amplified. 


Acton: Comptroller General Elliott to the Secretary of the Interior, April 5, 
1939: 


There has been received a letter of March 14, 1939, from the Admin- 
istrator, Puerto Rico Reconstruction Administration, as follows: 


In your opinion dated February 16, 1939, B-1500, dealing with the effect of 
Section 11 of the Emergency Relief Appropriation Act of 1938, as amended by 
section 2 of Public Resolution No. 1, 76th Congress, approved February 4, 1939, 
you advised the Secretary of Agriculture as follows: 

“* * * Tam constrained to hold that the effect of the provision as enacted 
is that only persons employed on projects are required to make affidavits as 
to their citizenship. 

* + 7 * « . « 


“* * * T have to advise that the citizenship affidavits should be required 
of all project employees * * *.” 

It is not clearly understood what was meant by the terms “employed on projects” 
and “project employees” in the opinion above referred to. 

If “employed on a project” was intended to embrace all persons receiving 
compensation from funds allocated to a project, as distinguished from adminis- 
trative expenses, there would appear to be no difficulty. However, since a person 
may be performing administrative and supervisory functions in connection with 
a single project, because of which fact he is receiving his compensation from 
project funds, I should like to be advised whether the nature of his services 
rather than the source from which his compensation is paid determines whether 
an employee is a project employee or an administrative employee. 

If the nature of his services is the proper test, I should like to submit the 
following case for your consideration: 

The director of a community center operated by this Administration appears 
to be a French citizen, although she was born in Puerto Rico and has resided 
continuously therein. Her duties embrace the planning and direction of all 
social activities of the community center, and she has three employees under 
her charge: an athletic instructor, a homework instructor, and a janitor. 

Since her employment is exclusively related to this one project, her compensa- 
tion is paid out of funds allotted by the President of the United States in his 
letter of September 3, 1938, for the following project : 

“Federal project under limitation 3: Social and medical service work includ- 
ing the establishment and operation of community centers, medical and health 
eare, recreation; and investigation work for the purpose of classifying employees, 
laborers, and applicants as to their need of relief, $263,600.00.” 

Please advise at your earliest convenience (1)-whether the source of compen- 
sation is determinative of the status of an employee, (2) if your answer to 
question No. 1 is in the negative, whether the nature of the duties is the 
proper criterion to determine whether an employee is a project employee or an 
administrative employee within the meaning of the above-cited Act, and (3) 
if the answer to question No. 2 is in the affirmative, whether, under the facts 
presented, the employee in question is required to file an affidavit of citizenship 
as a condition precedent to employment upon the project above referred to. 


Section 2 of the Joint Resolution of February 4, 1939, Public Reso- 
lution No. 1, 53 Stat. 508, amended section 11 of the Emergency 
Relief Appropriation Act of 1938, 52 Stat. 813, to read as follows: 

No alien shall be given employment or continued in employment on any project 


prosecuted under the appropriations contained in the Emergency Relief Appro- 
priation Act of 1938 or this joint resolution: Provided, That no part of the 
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money herein appropriated shall be available to pay any person thirty days 
after the approval of this joint resolution who does not make affidavit as to 
United States citizenship, such affidavit to be considered prima facie evidence 
of such citizenship: * * 

The specific terms of the law are that “No alien shall be given 
employment or continued in employment on any project” prosecuted 
under the appropriations contained in the Emergency Relief Ap- 
propriation Act of 1938, 52 Stat. 809, or the public resolution of 
February 4, 1939, 53 Stat. 507. This is analogous to saying that no 
person who is an alien shall be employed on any project prosecuted 
with such funds. The test in such cases, therefore, is not what may 
be the duties of an employee but whether the person is employed on a 
project and what funds are used to pay his compensation. In other 
words, the fact that the duties assigned to an employee may require 
him to perform supervisory and administrative functions does not 
necessarily constitute him an administrative employee, as distin- 
guished from a project employee, within the purview of the statute 
here involved. If such functions are performed exclusively with 
respect to a particular project, and his compensation is paid from 
funds allotted for such project, the employee must be considered as 
employed on a project within the meaning of the provision in 
question. 

The foregoing would appear to answer the first two questions sub- 
mitted. As to the third question relating to the specific case of the 
director of the community center, it may be said that since she is 
employed exclusively on Federal Project No. O. P. 705-3-25, approved 
by Presidential letter 2390, September 3, 1938, and her compensation 
is paid from funds allotted for that project, she must be considered 
as a project employee, or as employed on a project, within the mean- 
ing of the inhibition of section 2 of the joint resolution of February 
4, 1939, against the employment of aliens, 


(A-93726) 


COMPENSATION—DOUBLE—COURT BAILIFFS—“SALARY” AS DISTIN- 
GUISHED FROM “FEES”, AND MANNER OF SALARY LIMITATION 
COMPUTATION 


Where an officer’s or employee’s compensation is computed on any other basis 
than the year it is necessary, in applying the dual compensation prohibition 
statute of May 10, 1916, as amended by the act of August 29, 1916, 39 Stat. 
582, to determine the per annum equivalent of the rate, the rate per an- 
num of the combined salaries, and not the aggregate amount actually re- 
ceived during a portion of the year, being determinative of whether there 
has been a violation of the said statutes. 

As court bailiffs may receive per diem compensation for Sundays and holidays, 
the equivalent per annum rate of compensation for dual compensation act 
prohibition determination purposes—act of May 10, 1916, 39 Stat. 120, as 
amended by the act of August 29, 1916, 39 Stat. 582—is for computation on 

the basis of 365 days. 
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The per diem compensation of court bailiffs fixed pursuant to statute, and on 
the basis.of services by the day and not the amount of services rendered, is 
“salary” and not a “fee” for purposes of the dual compensation prohibition 
act of May 10, 1916, 39 Stat. 120, as amended by the act of August 29, 1916, 
39 Stat. 582. Types of compensation held to be fees in 22 Comp. Dec. 678 ; id. 
693; 24 id. 582; 2 Comp. Gen. 37; 3 id. 563; id. 1012; and 16 id. 909; 
distinguished. 

Payment is not authorized of salary as Librarian paid from the Alaska “C” 
fund and salary as bailiff of United States District Court in Alaska where 
the rate per annum of the combined salaries exceeds the maximum of 
$2,000 per annum fixed by the dual compensation act of May 10, 1916, as 
amended by the act of August 29, 1916, 39 Stat. 582. 


Acting Comptroller General Elliott to the Attorney General, April 6, 1939: 

There was received letter of your administrative assistant, dated 
December 20, 1938, forwarding for my attention and consideration 
a photostat copy of letter dated December 2, 1938, from the Hon. 
George F. Alexander, judge of the United States District Court, 
First Division, Territory of Alaska, as follows: 


The marshal has called to my attention your letter transmitting therewith 
a photostatic copy of a letter dated October 11, 1938, from Hon. R. N. Elliott, 
Acting Comptroller General, stating that an examination of the accounts and 
records of your office discloses the fact that Carl D. Hupp received dual com- 
pensation in excess of $2,000.00 per annum, contrary to law, having been em- 
ployed both as librarian, for which service he was paid by the clerk from 
fund “C,” and as bailiff, for which he was paid by the marshal in the usual man- 
ner from the appropriation “Pay of bailiffs, etc., U. 8. Courts,” and directing the 
marshal to collect from Mr. Hupp the overpayment. 

Because I feel some personal responsibility for whatever confusion has re- 
sulted in this matter, I am taking the liberty of replying thereto in an effort 
to clear up this situation, which appears to have resulted from a misunderstand- 
ing of my actions and of the situation generally. 

To begin with, I appointed Mr. Hupp librarian, and with the consent of the 
Attorney General, fixed his compensation as such. It was also at my request 
that Mr. Hupp has acted as bailiff for the court when no deputy marshals 
were available for that purpose. In doing this I followed the same procedure 
that I have followed for more than three years previously in handling what 
would otherwise be a most difficult, if not impossible, situation. We have no 
salaried bailiffs, nor any regularly designated bailiffs in this division, nor 
anywhere in the Territory, so far as I know, as they have in the United States 
District Courts in the “States,” nor have we ever had, during my incumbency 
on the bench here. I have been obliged to call in parties from time to time 
to act as bailiffs as needed. This, as you know, creates a very awkward 
situation. To avoid, insofar as possible, the resulting confusion and delay in 
hunting up some person to act as bailiff when needed, I adopted the plan soon 
after taking the bench here, of appointing a young law student as librarian 
and because the funds available for that purpose were not sufficient to pay 
him more than a mere pittance, and to avoid, insofar as possible, the confusion 
and delay in having to look up a bailiff when no deputy marshals were avail- 
able for that purpose, I also had the librarian act as bailiff for the court 
when needed. By this plan I was able to supplement the compensation of 
the librarian and make it possible to secure a reasonably efficient librarian 
without any additional cost to the Government, and to have a bailiff available 
when needed; and this arrangement seemed about the only workable arrange- 
ment that could be made. It is impossible to have a person report daily for 
bailiff duty in the hope that he may be called upon when he cannot be em- 
ployed more than five or ten days in a month, and neither I nor the Marshal 
can tell when deputy marshals will be available for that purpose, hence I have 
adopted the plan of using my librarian as an emergency bailiff, in an attempt 
to solve what appears to be an otherwise impossible situation. 

This same question was raised over four years ago by the General Account- 
ing Office, under identical circumstances, when Melvin Grigsby was acting both 
as librarian and emergency bailiff, and then approved, and has been followed 
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by me ever since without objection from either the Attorney General or the 
General Accounting Office. 

Furthermore, it appears that the Acting Comptroller General’s indicated rul- 
ing in this matter is contrary to both the law and the previous rulings of the 
Comptroller General covering situations of this character. 

The law quoted by the Acting Comptroller General, viz, U. S. C. 5:58, pro- 
vides that, “Unless otherwise specifically authorized by law, no money ap- 
propriated by any act shall be available for payment to any person receiving 
more than one salary, when the combined amount of said salaries exceeds 
the sum of $2,000.00 per annum.” 

It will be noted that the above act is applicable only to (“salary”) salaries, 
“When the combined amount of said salaries exceeds the sum of $2,000.00: 
per annum.” 

This immediately raises the question of, “What is ‘salary’” as used in 
the Act? 

As defined by Webster, “Salary” is “the recompense or stipulation paid, or 
stipulated to be paid, to a person at regular intervals for services, and especially 
to holders of official, executive or clerical positions, fixed compensations regu- 
larly paid, as by the year, quarter, month or week.” (Webster’s New Int. 
Dictionary, 2d. Bd.). 

The Supreme Court of the United States has held: “The word ‘salary’ may be 
defined generally, as a fixed annual or periodical payment for services depend- 
ing upon time and not the amount of services rendered.” 

In this case the Court held that extra compensation received by a District 
Judge for holding court outside of his own district is no part of his official 
salary, or recoverable as such under the provisions of the retirement act. 
(Benedict v. U. 8., 176 U. S. 857-860). 

“Words and Phrases” (77 Atl. 844) says, “The word ‘salary’ imports a specific 
contract for a specific sum for a specified period of time, while ‘fees’ are 
compensation for particular acts, and ‘wages’ are compensation by the day or 
week.” 

Again, “Words and Phrases” in defining “fees,” says, “Salary is a fixed 
compensation for regular work, while ‘fees’ are compensation for particular 
services rendered at irregular periods, payable at the time the services are 
rendered.” 

It has been repeatedly held by the Comptroller General that the element 
of time and a fixed payment for a definite period are essential features of all 
legal definitions of the word “salary” as used in the act of May 10, 1916 as 
amended by the act of August 29, 1916, 39th Stat. 120, 582; and that compensa- 
tion consisting of fees dependent upon and payable only for services as 
rendered does not constitute “salary” and does not bar the recipient from also 
receiving a salary from another Government position. (22 OC. D. 693; 22 C. D. 
678; 24 C. D. 5382.) 

In the last decision above cited the Comptroller held: 

“The double compensation acts (39 Stat. 120; 582) have no application to a 
case where the additional compensation involved is not a fixed salary but is 
dependent solely upon fees.” 

Again, in 3 Dec. of the Comp. Gen. fees for X-ray examinations of policemen 
and firemen in the District of Columbia, injured in the performance of their 
duty, aggregating an indefinite and undetermined amount per annum, being de- 
pendent entirely upon contingencies withont the control of the Government or 
the employees, are not “salary” within the meaning of the act of May 16th, 
1920, 39th Stat. 120, and may be paid to a physician regularly employed by 
the District of Columbia at an annual salary to render expert service at certain 
disease clinics, the aggregate of the salary and fees being immaterial. 

It appeared in that case that Dr. Merrill was paid an annual salary of 
$600.00 for services with the health department, and fees for X-ray examina- 
tions averaging from $2,000.00 to $2,500.00 per annum additional, depending on 
the number of X-ray examinations made; and the question of the legality of the 


payment, directly challenged under the same act as that quoted by the Acting 
Comptroller General here. 


There the Comptroller found: 

“Both classes of payments to Dr. Merrill are made from appropriated money 
within the meaning of the act. The payment of $600.00 for services with the 
Health Department is clearly ‘salary’ within the meaning of the act; the pay- 
ment of an indefinite and undetermined total aggregate amount per annum made 
up of charges for separate services dependent entirely upon the contingencies 
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without the control of the Government or the employee, is not ‘salary’ within 
the meaning of the statute. Such payments are classed as fees for professional 
services and the annual aggregate total of such fees does not come within the 
statute against the payment of two salaries aggregating more than $2,000.00. 
As Dr. Merrill’s duties with the Health Department do not require him to per- 
form the other services for the police and fire departments, and as the two 
positions are separate and distinct, with compensation fixed for each, his em- 
ployment in both capacities and payment therefor of amounts aggregating in 
excess of $2,000.00, is authorized.” 

Again, in 3 Dee. of the Comp. Gen. 1012: 

There, the question for consideration was the right of Mr. McLeod to retain 
compensation received by him while he was holding office both as United States 
Commissioner and Register and Receiver of the United States Land Office at 
Camden, Ark., under the act in question. After quoting the act in question the 
Comptroller says: 

“The compensation payable to the Register and Receiver of the United States 
Land Office is fixed by section 2237, Rev. Stat. at $500.09 per annum, plus certain 
authorized fees and commissions, a maximum of $3,000.00 being fixed by section 
2240. The compensation of the United States Commissioner consists entirely 
of fees authorized by Section 21 of the act of May 28, 1896.” 

It has been repeatedly held by this office that the element of time and a 
fixed payment for a definite period are essential features of all definitions of 
the word “salary” as used in the act of May 10, 1916, supra, and that com- 
pensation consisting of fees dependent upon and payable only for services as 
rendered, does not constitute “salary” and does not bar the recipient from also 
receiving a salary from another Government position. See 22 C. D. 693, as to 
notarial fees; 24 C. D. 532, as to fees received by clerks of courts; 2 C. G. 37, 
regarding surgeon’s fees; and 3 C. G. 363 as to X-ray fees. There is no doubt, 
therefore, that the act of May 10, 1916, supra, does not preclude the receipt 
by one person at the same time of a salary-as register and receiver of the U. 8. 
Land Office and fees as United States Commissioner, irrespective of their aggre- 
gate amount. 

Furthermore, the “salary” received by Mr. Hupp, as librarian, is not a salary 
fixed by law, but compensation fixed by order of the judge and approved by 
the Attorney General, which was done. 

Finally, this same procedure has been followed both as to Mr. Hupp and his 
predecessor since 1933, and specifically approved by the Attorney General by a 
telegram dated July 6, 1934, signed Stewart, Administrative Assistant, addressed 
to me in answer to my letter of June 26, 1934, detailing the procedure thereto- 
fore followed. 

I might also add that the amounts received by Mr. Hupp as bailiff from 
January 1937 to and including August 1938, and covering a year and eight 
months, only amount to $591.00 and his “salary” as librarian only $50.00 a 
month up to August ist, 1938, and during August, $75.00 per month, so that 
his aggregate compensation for both positions for the first seventeen months 
in question, or up until August 1st, 1988, amounted to only a fraction more than 
$83.00 per month, and during August 1988, to $75.00 as librarian and $35.00 as 
special bailiff, or $110.00 a month, and that neither one would aggregate any- 
thing in the neighborhood of the $2,000.00 per annum mentioned in the statute, 
and it appears to me to be manifestly unfair to ask Mr. Hupp to reimburse the 
Treasury for any amount after the same practice has been approved and fol- 
lowed fcr more than five years and his accounts regularly audited and approved 
and paid to his predecessor for over three years and to himself for more than 
eighteen months before any question was raised in regard thereto. 


Carl D. Hupp was employed as librarian of the United States 
Court at Juneau, Alaska, at the rate of $50 per month ($600 per 
annum) from May 1, 1935, to July 31, 1938, and on and after August 
1, 1938, at the rate of $75 per month ($900 per annum). See section 
6 of the act of June 30, 1906, 34 Stat. 763. 

During the quarter ended March 31, 1937, Mr. Hupp also was 
employed as bailiff on 48 days at the rate of $4.50 per diem and dur- 
ing the quarters ended December 31, 1937, June 30, 1938, and Septem- 
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ber 30, 1938, he was employed as bailiff on 75 days at the rate of $5 
per day, a total of 123 days, receiving a total of $591. As bailiffs 
may receive per diem compensation for Sundays and holidays under 
certain conditions (see annual appropriation act for the Department 
of Justice, item entitled “Salaries and Expenses of Bailiffs, and so 
forth,” act of April 27, 1938, 52 Stat. 268), the equivalent per annum 
rate of compensation of bailiffs should be computed on the basis of 
365 days per year. On this basis the equivalent per annum rate of 
$4.50 per diem is $1,642.50, and at $5 per diem is $1,825. Either of 
these annual rates combined with either $600 or $900 per annum re- 
ceived as librarian exceeds the maximum of $2,000 per annum fixed 
by the dual compensation act of May 10, 1916, 39 Stat. 120, as 
amended by the act of August 29, 1916, 39 Stat. 582, providing as 
follows: 
That unless otherwise specially authorized by law, no money appropriated by 
this or any other Act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum, ay 

There is no question but that the compensation paid as librarian is 
salary. The compensation is computed on a time basis and paid from 
the Alaska “C” fund provided in terms of an appropriation. See 
3 Comp. Gen. 190; id. 468; 12 id. 344. 

Under section 715, Revised Statutes, and act of March 3, 1905, 33 
Stat. 1259 (28 U. S. C. 595), the compensation of bailiffs is fixed on a 
per diem basis. See also, Instructions to United States Marshals, 
July 1, 1934, section 630, page 117. It is understood the present rate 
is $5 per diem as fixed in Department of Justice Order No. 3009 dated 
July 30, 1937. It is pertinent to note that the rate fixed in the order 
is for “compensation of bailiffs”—and not as fees—and the appropria- 
tion made for payment of such compensation refers to same as 
“salary.” See appropriation act, 52 Stat. 268, supra. Judge Alex- 
ander is contending that this per diem compensation is a fee, not. 
salary, and, therefore, not within the restriction of the dual com- 
pensation act of 1916. 

It is true, as Judge Alexander states, that if an employee is paid 
on a fee basis, as distinguished from a salary basis, in either of the 
positions or employments, the dual compensation statute of 1916 does 
not apply. However, he has attempted to show that the per diem 
compensation of bailiffs fixed pursuant to statute is a “fee” on the 
basis of a definition of “salary” appearing in the decision of the 
Supreme Court in the case of Benedict v, United States, 176 U. 8S. 
357, and on the holdings made in three decisions of former Comp- 
trollers of the Treasury, viz, 22 Comp. Dec. 678; id. 693; and 24 id. 
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532, and three decisions of the former Comptroller General of the 
United States, viz, 2 Comp. Gen. 37; 3 id. 563; td. 1012. 

In none of these decisions was there involved compensation fixed on 
a per diem basis. The Supreme Court had under consideration the 
question whether a district judge, paid on an annual basis, was en- 
titled to extra compensation for holding court outside of his own 
district and the definition of “salary” quoted in the letter of Judge 
Alexander, was given with particular reference to that case. Even 
so, the definition of the court did not state that per diem compensa- 
tion was not “salary,” but on the contrary the court’s definition of 
“salary” was “fixed annual or periodical payment for services, de- 
pending upon the time and not upon the amount of services rendered.” 
Compensation fixed pursuant to statute on the basis of a day consti- 
tutes a periodical payment for services depending upon the time 
(day) and not upon the amount of services rendered. A bailiff is 
paid for the day regardless of the amount of work he may perform 
during the day. In 22 Comp. Dec. 678, there were involved fees of 
a music teacher not based on the time served; in 22 Comp. Dec. 693, 
notarial fees; in 24 Comp. Dec. 532, fees of clerks of United States 
courts under laws then in force (see, however, existing laws author- 
izing payment of salary to clerks of United States courts, sections 
557-9, title 28, U. S. Code) ; 2 Comp. Gen. 37, fees of a physician for 
performing autopsies; in 3 Comp. Gen. 563, fees for X-ray examina- 
tions; and in 8 Comp. Gen. 1012, fees of United States Commission- 
ers. As none of the payments considered in these decisions of the 
former accounting officers of the United States was based on time 
element but, on the contrary, was made up of charges for separate 
services, the decisions correctly concluded they were fees and not sal- 
aries within the meaning of the dual compensation act of 1916, but 
none of these decisions is applicable to the situation involved here. 
See, also, my decision of April 1, 1937, 16 Comp. Gen. 909, 910, in- 
volving the services of a physician on a contract basis, stating as 
follows: 

It has been held by this office that the payment of an indefinite and undeter- 
mined aggregate per annum made up of charges for separate services dependent 
entirely upon contingencies beyond the control of the Government or the em- 
ployee, such as are ordinarily described as “fees,” does not constitute salary 
within the purview of the act of May 10, 1916, as amended, supra. 3 Comp. 
Gen. 563. * * * 

The records of this office fail to disclose any action either in the 
audit of accounts or by formal decision approving the concurrent 
payments to Melvin Grigsby as librarian and emergency bailiff as 
alleged, 

Contrary to the apparent understanding of Judge Alexander, the 
accounting officers of the United States have consistently applied the 





774 DECISIONS OF THE COMPTROLLER GENERAL 


dual compensation statute of 1916, supra, to compensation computed 
on the basis of a day whether for full time or intermittent services. 
In fact, the decisions hold that compensation computed on a time 
basis is “salary” whether the measure of time is the year, month, day, 
or hour. Where the compensation is computed on any other basis 
than the year, it is necessary in applying the statute to determine the 
per annum equivalent of the rate based on any other measure of time 
including the day. This rule is stated and applied in 8 Comp. Gen. 
261; 17 id, 238. In decision of April 24, 1922, 1 Comp. Gen. 592, 593, 
which is squarely in point in the instant case, there was negatived dual 
payment of compensation to the same person during the same period 
of time on an annual basis as clerk of a United States Circuit Court 
of Appeals, and on a per diem basis as a bailiff, in the following 
language : 

The salary of the position of clerical assistant being payable from appropriated 
moneys of the United States the incumbent may not lawfully be paid from any 
other appropriation salary at a rate by the year, month, or day, which would 
bring the aggregate rate of compensation received in excess of the rate of $2,000 
a year. The statutory per diem of $8 for bailiffs, which is payable from a 
judiciary appropriation, would bring the aggregate compensation in this case 


to a rate in excess of the statutory maximum, and therefore may not lawfully 
be paid to the incumbent of the other position. 


The decision of October 26, 1923, 3 Comp. Gen. 260, held as follows 
(quoting from the syllabus) : 

Employment of the same person as laborer and as clerk at the same time 
when the combined salaries exceed an aggregate rate of $2,000 per annum is 
prohibited by the act of May 10, 1916, 39 Stat. 120, it being immaterial that by 


reason of the intermittent character of the employment the total pay actually 
received per annum does not amount to $2,000. 


See, also, 5 Comp. Gen. 806. 

It should be noted that the cited decisions also answer in the negative 
the contention of Judge Alexander in the last paragraph of his letter 
that the dual compensation statute of 1916 should not be applied 
in this case, as the aggregate received by Mr. Hupp in the two posi- 
tions did not equal $2,000 in a year—particular attention being invited 
to 8 Comp. Gen. 261, the syllabus of which is as follows: 

In determining whether the combined amount of more than one salary received 
in more than one position under the Goverment exceeds the sum of $2,000 per 
annum, the maximum authorized by the act of May 10, 1916, 39 Stat. 120, as 
amended by the act of August 29, 1916, 39 Stat. 582, the basis is the rate per 
annum of the combined salaries and not the aggregate amount actually received 
during a portion of the year, whether the measure of time for payment of 
salary under one or more positions is per annum, per diem, or per hour, it being 
necessary to determine in each instance the per annum rate equivalent to 


the rate based on a measure of time less than a year. (Modified by 8 Comp. 
Gen. 487.) 


You are advised, therefore, that the decision of October 11, 1938, 
must be and is affirmed. 
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(B-2508) 


COMPENSATION—EMERGENCY RELIEF APPROPRIATION ACT CIVIL 
SERVICE STATUS ACQUIREMENT PROHIBITION, AND REGULAR 
EMPLOYEES TRANSFERRED TO PROJECT ALLOTMENT PAY ROLLS 


The allotment made to the International Boundary Commission, United States 
and Mexico, under section 202 of the Public Works Administration Appro- 
priation Act of 1938, approved June 21, 1988, 52 Stat. 817, for flood control 
and conservation of water study and investigation on the Rio Grande, is 
available to pay the compensation of employees theretofore paid from the 
Commission’s regular appropriations after transfer and assignment to duty 
on the Federal project involved, but whether such transfers may be made 
without affecting their status for classification in the Classified Civil Service 
by Executive Order No. 7916, dated June 24, 1938, is a matter for the Civil 
Service Commission. 

The prohibition in section 1 of Public Resolution No. 1, approved February 4, 
1939, 53 Stat. 507, against the use of appropriated funds “for the compensa- 
tion of the incumbent of any position placed in the competitive classified 
civil service * * * after January 10, 1939,” is applicable only to com- 
pensation paid from appropriations made by the Emergency Relief Appro- 
priation Act of 1938, approved June 21, 1938, 52 Stat. 809—that is, the funds 
appropriated for “work relief and relief” by title 1 of the Work Relief and 
Public Works Appropriation Act of 1938, 52 Stat. 809—or by the said public 
resolution, but not to funds appropriated by title 2 of the said act—the 
Public Works appropriation portion. 


Acting Comptroller General Elliott to the Secretary of State, April 7, 1939: 
This office is in receipt of a letter of March 15, 1939, from the 
Acting American Commissioner, International Boundary Commission, 


United States and Mexico, as follows: 


There has been allotted for expenditure by this Commission under appropria- 
tion 19-40-443/10854, National Industrial Recovery, Federal Emergency Ad- 
ministration of Public Works (allotment to State, International Boundary Com- 
mission, United States and Mexico), 1983-1941, Federal project No. 5, the sum 
of $130,000.00, in accordance with the provisions of the National Industrial 
Recovery Act (Public No. 67—73rd Congress, approved June 16, 1983). The 
allotment is for the purpose of making an engineering investigation and study 
to determine the feasibility and best means of effecting flood control and 
the conservation of water on the Rio Grande between Laredo, Tex. and the 
Gulf of Mexico, and a similar investigation and study on the Rio Grande between 
Old Fort Quitman and Laredo, Tex. 

Since it has proven to be quite difficult, if not impossible, to secure a sufficient 
number of new employees who are experienced in the type of work involved and 
who would be willing to accept employment for the short period required to 
perform this work, it has been administratively determined to be to the best 
interests of the Government to utilize the services for a period of several months 
of a number of the present permanent employees of this Commission, whose 
salaries are paid from the regular appropriations, in the more responsible 
positions, and to make new employments for the minor positions which would 
be paid direct from Federal project No. 5 funds. 

In connection with the above, your decision is requested as to whether this 
Commission would be authorized to transfer employees, without changes in 
designations or rate of pay, whose compensation is paid from regular appro- 
priations made to this Commission, to the pay roll of Federal project No. 5 
without affecting their status for classification in the classified civil service 
of the United States by Executive Order No. 7916. Instructions have been 
issued by the United States Civil Service Commission to the effect that no 
change in status of employees affected by Executive Order No. 7916 should be 
made until that Commission has approved a classified status for the employees. 
At the present time the United States Civil Service Commission has not ap- 
proved the classification of any of the employees of this Commission under the 
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provisions of Executive Order No. 7916, and this Commission does not desire 
to take any action which would jeopardize the classified status for any employee. 

Does the provision quoted below of Public Resolution No. 1, 76th Congress, 
approved February 4, 1939, apply to the funds allotted to this Commission for 
Federal project No. 5? 

“Provided further, That the provisions of Executive Order Numbered 7916, 
dated June 24, 1938, shall not apply to positions the compensation of which is 
payable from appropriations contained in the Emergency Relief Appropriation 
Act of 1988 or from the amount appropriated in this joint resolution, and such 
appropriations shall not be available for the compensation of the incumbent: of 
any position placed in the competitive classified civil service of the United States 
after January 10, 1939.” (See copy of Civil Service Commission Circular No. 
171, supplement No. 2, attached hereto.) 

It appears that it has reference only to funds appropriated under title No. 1 
and not to those appropriated under title No. 2, under which latter title the 
funds in reference were made available. 

In the event your answer to the first question is in the negative and since 
according to your decision to the Secretary of State last August [A-96558, dated 
July 27, 1938] the regular appropriations of this Commission are not available 
for the performance of the work contemplated on Federal project No. 5, your 
decision is requested as to whether the Commission may utilize the services of 
a number of its permanent employees who are paid from the regular appropria- 
tions and reimburse those appropriations from which the salaries and per 


diem in lieu of subsistence are paid by adjustment vouchers chargeable to the 
funds allotted for Federal project No. 5. 


An early decision would enable this Commission to expedite this very im- 
portant work. 


The allotment mentioned in the first paragraph of the quoted let- 
ter was made under authority of section 202 of the Public Works 
Administration Act of 1938, approved June 21, 1938, 52 Stat. 817, 
which extended until June 30, 1941, certain provisions of previous 
statutes. Clearly the funds so allotted are available to pay the com- 
pensation of employees who theretofore had been paid from regular 
appropriations for the International Boundary Commission if and 
when transferred and assigned to duty on Federal project No. 5 
“without changes in designations or rate of pay” (quoting from the 
submission). Whether such transfers may be made “without affecting 
their status for classification in the classified civil service of the 
United States by Executive Order No. 7916” is not a matter for de- 
cision by this office. However, this office has been advised informally 
that the Civil Service Commission has advised the International 
Boundary Commission that such transfers would not affect the 
status, under Executive Order No. 7916, of the employees so trans- 
ferred. The first question is answered accordingly. 

The prohibition contained in the quoted proviso to section 1 of 
Public Resolution No. 1, 76th Congress, approved February 4, 1939, 
53 Stat. 507, against the use of appropriated funds “for the compensa- 
(ion of the incumbent of any position placed in the competitive 
classified civil service of the United States after January 10, 1939” 
is by its specific terms applicable only to compensation paid from 
appropriations made in the Emergency Relief Appropriation Act 
of 1938, 52 Stat. 809, or in the joint resolution of February 4, 1939, 
in which the prohibition appears. Section 24, the last section under 
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title I of Public Resolution No. 122, approved June 21, 1938, 52 
Stat, 815, provides as follows: 

This title [title I] may be cited as the “Emergency Relief Appropriation Act 
of 1938.” 

The allotment mentioned in the first paragraph of your letter was 
made under authority of title II of the act, not title I. Accordingly, 
insofar as the uses of appropriated funds are concerned, the second 
question is answered in the negative. 

In view of the answer herein made to the first question, no answer 
to the third question is necessary. See, however, 14 Comp. Gen. 
103; 17 id. 748. 


(B-1507) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—FRACTIONAL 
CENT COMPUTATIONS 


Charges for transportation of Government property, etc., over land-grant roads 
should be those obtained by the use of net land-grant rates computed in 
accordance with the present long-standing practice—that is, on the basis 
of net rates figured to the third decimal point of cents per hundred pounds 
or per ton—and not, as administratively proposed, on the basis of the 
disposition of fractions by the dropping of a fraction less than 0.25 cent; 
by considering the fraction as % cent for fractions of 0.25 to 0.74 cent, 
inclusive; and by increasing to the next whole cent fractions of 0.75 cent 
and higher. 


Acting, Comptroller General Elliott to the Secretary of the Treasury, April 10, 
1939: 


There was received your letter of February 8, 1939, as follows: 


In the computation of net land-grant rates it has been the practice of all 
Government agencies to extend the rates per hundred pounds or per ton, as the 
case may be, five places beyond the decimal point. In other words, net rates 
are stated in fractions as low as one ten-thousandth of a cent. In effect, the 
recognition of such small fractions merely serves to magnify the detail of 
computation to unwieldy proportions. It does not attain greater practical 
accuracy but frequently does result in extended correspondence having as its 
object the reconciliation of extremely small differences in the total cost. 

To illustrate the result of this practice, in response to a telegraphic request, 
a certain rate was quoted by wire. The written confirmation showed a differ- 
ence of one ten-thousandth of a cent per hundred pounds and the applicant 
for the information made further inquiry by wire as to which rate was correct. 
In this instance the total difference on as much as one million pounds would 
have amounted to only ten cents. 

In the interest of simplifying and therefore expediting the computation of 
land-grant rates, and also toward eliminating avoidable correspondence, it is 
proposed that a disposition of fractions rule be established under which land- 
grant rates will be stated in whole or half cents only, on the following basis: 
should a net rate work out to a fraction of less than 0.25 of a cent the fraction 
would be omitted, fractions of 0.25 to 0.74 of a cent, inclusive, would be stated 
as % cent, and fractions of 0.75 and higher would be increased to the next 
whole cent. This Department is of the opinion that should the authorization of 
some such simplified basis for calculating net rates be authorized it would result 
in little, if any, difference in the total cost of transportation to the Government 
but would effect substantial reductions in administrative costs. If the drop- 
ping of all fractions of less than % cent and the conversion into the next whole 
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cent of all fractions of % cent or over is acceptable as a practice it would 
further improve the benefits suggested by this proposal. 

Consideration of the above proposal is accordingly requested. 

While the adoption of the proposed rule for the disposition of 
fractions to be applied to the final results obtained from the applica- 
tion of divisions and land-grant deductions to commercial rates prob- 
ably would contribute to simplicity of operation in the computation 
of charges, it is clear that in some instances at least the results would 
be quite different from those obtained on the basis of the present 
practice—employed by both the carriers and the Government for 
many years—of using net rates figured to the third decimal point of 
cents per hundred pounds or per ton. 

As illustrative of the matter there may be considered the following 
situation reflected in the files of this office. The Government con- 
tracted for the purchase of 335,000 barrels of portland cement f. o. b. 
a given shipping point, X, for transportation thence to a given desti- 
nation, Y, the net rates between the two points being 22.75 cents per 
hundred pounds. Under the proposed rule the net rate would have 
been 23 cents per hundred pounds. The weight of the cement, com- 
puted on the basis of 4 bags to the barrel and 96 pounds to the bag, 
was 128,640,000 pounds. The difference in the aggregate freight 
charges arising through the use of the above net rates would be con- 
siderable, as shown by the following computation : 


128,640,000 lbs. @ 23¢ per cwt. or_---..-----~----____.--- $295, 872. 00 
128,640,000 Ibs. @ 22.75¢ per cwt. or 


Difference in favor of the carrier if the proposed rule had 
IO PRIN CNN i ie ete nccerndecdvwrerlainteeerceniibinsdsinienleaee 3, 216. 00 


It is evident from this illustration that the result in this instance 
materially increases the liability of the Government. Also, if the 
fractional disposition in another instance: should produce a converse 
result, it is at least doubtful whether the carrier would acquiesce in 
the changed method of computation. Furthermore, the above illus- 
tration relates to a joint line movement and it is understood that, in 
apportioning revenue between itself and connecting lines, the deliver- 
ing carrier ordinarily makes an interline settlement by dividing the 
revenue rather than the rate, so that, unless net rates are extended 
sufficiently and the fractions observed, there are likely to occur dis- 
crepancies between the amounts considered by the carriers to be due 
for services rendered, and the amounts tendered by the Government 
in payment thereon. 

There is for consideration, also, the fact that frequently the ques- 
tion of the net rate employed will affect the liability of a contractor 
by reason of adjustment for transportation charges on supplies and 
materials furnished the Government; and while it might be that, as 
between the Government and the carriers, the variations in charges 
arising under the proposed rule would be more or less mutually com- 
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pensating as applied over any considerable period of time, due to the 
increase in charges in some instances being proportionately counter- 
balanced by a decrease in charges in other instances, it is doubtful that 
a similar situation would occur, as a general proposition, with respect 
to individual contractors furnishing the Government with materials 
and supplies. 

Moreover, it is to be observed that the results obtained through 
the use of net rates computed in accordance with the present practice 
would seem more nearly to conform to the provisions of the statutes 
relating to payment of charges for transportation over land-grant 
roads than would be the case under the proposed rule for disposition 
of fractions. The act of June 7, 1924, 43 Stat. 486, provides: 

That hereafter payment shall be made at such rates as the Secretary of War 
shall deem just and reasonable and shall not exceed 50 per centum of the full 
amount of compensation, computed on the basis of the tariff or lower special 
rates for like transportation performed for the public at large, for the transporta- 
tion of property or troops of the United States over any railroad which under 
land-grant acts was aided in its construction by a grant of land on condition 
that the said railroad shall be and remain a public highway for the use of the 
United States, and for which adjustment of compensation is required in ac- 
cordance with decisions of the Supreme Court construing such land-grant acts, 
or over any railroad which was aided in its construction by a grant of land 
on condition that such railroad should be a post route and military road, 
subject to such regulations as Congress may impose restricting the charge 


for such Government transportation, and such payment shall be accepted as in 
full for all demands for such service. 


It is obvious that in many instances the charges, particularly with 
respect to shipments of great weight, would much more nearly ap- 
proximate the 50-percent limitation prescribed above if computed 
on the basis of net rates figured to the third decimal point of cents 
per hundred pounds or per ton, as under the present practice, than 
would be the case if figured on the basis of the proposed rule for 
disposition of fractions. 

In view of the matters noted it does not appear that the change 
suggested, involving the adoption of an arbitrary rule contrary to the 
practice that has maintained for so many years, would be warranted, 
under the present circumstances, even though designed to simplify 
and expedite computation of land-grant charges. 


(B-2630) 


WORK RELIEF AND RELIEF APPROPRIATION RESOLUTION OF FEB- 
RUARY 4, 1939—PROHIBITION AGAINST EMPLOYEES’ USE OF OFFI- 
CIAL AUTHORITY OR INFLUENCE FOR ELECTION INTERFERENCE 
PURPOSES— ACTIVE MEMBERSHIP IN LABOR’S NONPARTISAN 
LEAGUE 


The Labor's Nonpartisan League appearing to actively participate or engage In 
political campaigns with a purpose of affecting the results of an election 
active membership therein on the part of administrative or supervisory 
employees of the Works Progress Administration would contravene the 
provisions of section 4 (a) and (b) of Public Resolution No, 1, approved 
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February 4, 1939, 53 Stat. 509, against the use by any person, employed in 
any administrative or supervisory capacity by an agency of the Federal 
Government, whose compensation or any part thereof is paid from funds 
authorized or appropriated by the Emergency Relief Appropriation Act of 
1938, or the said public resolution, of his official authority or influence 
for the purpose of interfering with an election or affecting the results 
thereof, and against the continuance of the offender in his position | or 
office, or payment of compensation thereafter. 


Acting Comptroller General Elliott to the Administrator, Works Progress 
Administration, April 10, 1939: 


I have your letter of March 22, 1939, as follows: 


In connection with the provisions contained in section 4 (a) and (b), Public 
Resolution No. 1, 76th Congress, approved February 4, 1939, this Administration 
is required to render a ruling upon the question as to whether active membership 
in the Labor’s Nonpartisan League constitutes a violation of such provisions. 

Information available to this office indicates that the Labor’s Nonpartisan 
League is, as the name implies, a group having no required political party affilia- 
tion, but is rather a league comprised of members of the American Federation 
of Labor, the Committee for Industrial Organization, and independent labor 
unions, and those persons interested in labor’s problems who have banded 
together to publicize favorable public reaction to such problems and the further- 
ance of legislative measures for the betterment of labor conditions. The Labor’s 
Nonpartisan League is not to be confused with the Nonpartisan League which 
has in the past functioned as an independent political party in certain of the 
Northwest and Middle West States. 

There is attached hereto a recent bulletin issued by the Labor’s Nonpartisan 
League which will tend to convey the scope of the activity of the organization. 

The assistance of your office is respectfully requested in arriving at a deter- 
mination as to whether active membership in the Labor’s Nonpartisan League 
on the part of the supervisory staff of the Works Progress Administration 
constitutes a violation of the provisions referred to in the first paragraph of 
this letter. 


Section 4 (a) and (b) of Public Resolution No. 1, approved Feb- 
ruary 4, 1939, 53 Stat. 509, provides: 


(a) It shall be unlawful for any person employed in any administrative or 
supervisory capacity by any agency of the Federal Government whose compen- 
sation or any part thereof is paid from funds authorized or appropriated by 
the Emergency Relief Appropriation Act of 1938 or this joint resolution, to use 
his official authority or influence for the purpose of interfering with an election 
or affecting the results thereof. While such persons shall retain the right to 
vote as they please and to express privately their opinions on all political 
subjects, they shall take no active part in political management or in political 
campaigns. 

(b) Any person violating the provisions of this section shall be immediately 
removed from the position or office held by him, and thereafter no part of 
the funds appropriated by the Emergency Relief Appropriation Act of 1938 or this 
joint resolution shall be used to pay the compensation of such person. The provi- 
sions of this section shall be in addition to, not in substitution for, any other 
sections of existing law, or of this joint resolution. 


A reading of the copy of National Bulletin issued by the Labor’s 
Nonpartisan League, enclosed with your letter, discloses numerous 
references to political activities, the front page containing a bold 
headline: “Organize for 1940, League Vice President Advises Georgia 
Progressives.” Also, there are articles on the same page beginning 
with the statements: 


The clear-cut progressive victory in California last November has given a new 
impetus to the activities of the State’s Labor’s Nonpartisan League. * * * 

The effectiveness of labor political solidarity was demonstrated in the recent 
Democratic mayoralty primaries in Chicago. * * 
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It would seem from such statements that the named organization 
actively participates or engages in political campaigns with a purpose 
of affecting the results of an election, and therefore, that active 
membership in the Labor’s Nonpartisan League on the part of admin- 
istrative or supervisory employees of the Works Progress Adminis- 
tration would contravene the provisions of the above-quoted statute. 
Compare decision B-1979, dated March 6, 1939, 18 Comp. Gen. 689, 
to you. 


(B-1749) 


PAY—AFTER EXPIRATION OF ENLISTMENT AND WHILE AWAITING 
COURT MARTIAL AND TREATMENT IN HOSPITAL—MARK OF DESER- 
TION REMOVED AND DISCIPLINARY ACTION ABANDONED ACCOUNT 
MENTAL IRRESPONSIBILITY 


A Navy enlisted man, declared a deserter, whose enlistment expired while await- 
ing trial by court martial, and who while awaiting such trial subsequent to 
expiration of enlistment, was admitted to a naval hospital as mentally ir- 
responsible, the mark of desertion subsequently having been removed as 
erroneous and disciplinary action because of the absence abandoned, is not 
entitled to active duty pay as a Navy enlisted man from the date of expira- 
tion of enlistment, as extended, to the date of his transfer to the Fleet 
Naval Reserve, the conclusion of the medical survey as to mental irrespon- 
sibility being for consideration merely as a defense to the desertion charge, 
and the subsequent removal of the charge of desertion and abandonment 
of disciplinary action not creating a service status for pay purposes for the 
period subsequent to the expiration of enlistment. 

Acting Comptroller General Elliott to the Secretary of the Navy, April 11, 1939: 

There has been received your letter of February 21, 1939, transmit- 
ting a letter dated January 25, 1939, from Lt. Comdr. R. H. Lenson, 
Supply Corps, United States Navy, with inclosures, requesting deci- 
sion whether Atwood Henry Burnham, water tender, first class, 
United States Navy, is entitled to be credited pay for the period 
August 6, 1938, stated to be the date following expiration of his last 
enlistment (as extended) to the date of his transfer to the Fleet Naval 
Reserve to be effective on or about March 1, 1939. 

It appears Burnham was declared a deserter on June 30, 1988, 
having remained on unauthorized absence from June 30 to July 12, 
1938, and that his enlistment expired August 5, 1938, while awaiting 
trial by court martial. It is stated that while awaiting trial by court 
martial subsequent to expiration of enlistment, as extended, he was 
admitted as a patient to the Naval Hospital, Mare Island, Calif.; 
that a board of medical survey on December 17, 1938, expressed the 
opinion that the enlisted man was mentally irresponsible and that the 
Bureau of Navigation on January 18, 1939, informed the command- 
ing officer, Naval Hospital, Mare Island, Calif., to retain Burnham 
for further medical treatment and that no disciplinary action would 


be taken for his unauthorized absence. The mark of desertion appears 


















782 DECISIONS OF THE COMPTROLLER GENERAL 


to have been removed as erroneous by the Navy Department on 
January 31, 1939. 

An enlisted man held for trial or for sentence by court martial 
after expiration of his enlistment is not entitled to pay for any pe- 
riod beyond that for which he contracted to serve. 17 Comp. Gen. 
103. Having committed an offense against naval discipline he is sub- 
ject to be held for trial by court martial for a period after the normal 
date of expiration of enlistment, the right to discharge being mean- 
while suspended. See Winthrope Military Law and Precedents, Sec- 
ond Edition, Reprint 1920, page 91, quoting from the Supreme Court 
of Massachusetts in the case of Jn re Walker (cited as 3 Am. Jur., 
281) as follows: 


* * * Tt is true that seaman is not bound to do service after the expiration 


of his term of enlistment. But within that term he is bound to observe the 
rules and regulations provided by law for the government of the navy, and is 
punishable for all crimes and offences committed in violation of them during 
his term of service. * * * In this case the petitioner was arrested or put 
in confinement, and charges were preferred against him to the Secretary of the 
Navy, before the expiration of the time of his enlistment; and this was clearly 
a sufficient commencement of the prosecution to authorize a court martial to 
proceed to trial and sentence, notwithstanding the time of service had expired 
before the court martial had been convened. 

While in a status of awaiting trial after expiration of enlistment 
and incidentally, also in the hospital for treatment, it was directed 
some 514 months after expiration of enlistment that no disciplinary 
action would be taken against this enlisted man incident to the charge 
of desertion. The retention after August 5, 1938, for the twofold 
purpose of awaiting trial and as a patient in hospital did not con- 
stitute service in the enlistment period for which he last contracted 
to serve, and the subsequent administrative determination not to try 
him on the charge of desertion and to remove the charge did not 
create a status entitling to pay after date of expiration of enlistment. 
In the circumstances of this particular case the conclusion of the 
medical survey may be considered merely as a defense to the deser- 
tion charge for the benefit of the enlisted man. On the facts pre- 
sented Burnham is not entitled to active duty pay as an enlisted 
man in the Navy subsequent to August 5, 1938. 


(B-2253) 


TRANSPORTATION—PUBLIC FUNDS BY ARMORED CARS—RURAL 
RESETTLEMENT PROJECT RENTALS 


No legal objection to the contracting, after competitive bidding, for armored 

car service for transportation of rental collections from resettlement proj- 
ects of the Farm Security Administration to nearby metropolitan banks 
or Government depositories, provided the funds remain in custody of Gov- 
ernment employees during the movement, in view of the authority con- 
ferred by section 3 of the act of June 29, 1986, 49 Stat. 2086, regarding the 
operation and maintenance of such projects, and the safe disposition of 
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the rents being a necessary incident to such operation and maintenance, 
but there may be possible a cooperative arrangement with the postal serv- 
ice should there exist means for the safe transmission of its funds in con- 
nection with postal money order facilities, etc., at the various projects. 6 
Comp. Gen. 741, distinguished; Government Losses in Shipment Act, 50 
Stat. 479, nonapplicability to local transmission of public funds in custody 
of Government employees, and decisions A-26707, April 12, 1929, and A- 
49707, July 25, 1933, discussed. 


Acting Comptroller General Elliott to the Secretary of Agriculture, April 11, 
1939: 


I have your letter of March 7, 1939, as follows: 


On certain of the larger resettlement-type projects of the Farm Security 
Administration of this Department, there are substantial monthly rental collec- 
tions. These projects are situated in suburban areas, and the collections, which 
are made almost entirely in cash and during the first few days of each month, 
are deposited in a bank or Government depository located in a nearby metro- 
politan center. This involves their transportation not only through cities but 
through sparsely populated areas where the risk of hold-up is considerably 
increased. 

The possibility of obtaining local police protection for this purpose has been 
carefully investigated at the projects and, in each instance, the project officials 
have been informed that the local police are not able to provide the necessary 
special protection. It may be noted, in this connection, that the Greenbelt 
project is located in Maryland, whereas the rental collections are deposited in 
Washington, D. C. Thus, the difficulty of obtaining the necessary police pro- 
tection is increased because it would have to be provided both by the State of 
Maryland and the District of Columbia. The same Cifficulty exists with respect 
to the other projects involved, which are,also located outside of the metro- 
politan centers where the rental collections are deposited. It has been pro- 
posed, therefore, in order to safeguard these collections, to enter into a con- 
tract (after competitive bidding) for armored car express service for the 
transportation of rental collections from the projects to the depositories. It is 
believed that expenditures for this purpose are proper under the authorization 
contained in section 3 of the Bankhead-Black Act, 49 Stat. 2035, “for * * * 
expenditures for operation and maintenance (including insurance) of such 
projects.” 

It is further believed that this authorization distinguishes this situation 
from the circumstances involved in the Comptroller General's decision of 
May 16, 1927, A-17978, 6 Comp. Gen. 741, in which it was held that an appro- 
priation to the War Department for prosecuting flood-control work was not 
available for paying the charge of an armored car service company used to 
transport Government funds. That is to say, whereas such expenditures were 
apparently only remotely related to the primary purpose of the “flood-control” 
appropriation, the transportation and safeguarding of rental collections would 
seem to be an essential part of the operation and maintenance of the projects 
here involved. 

The obtaining of this service would not appear to be the employment of 
such service as is prohibited by the act of March 3, 1893, 27 Stat. 591. More- 
over, taking into account the elimination of the risk of loss thereby, it would 
seem that this method would be the most economical one for transporting 
rental collections and would be generally to the best interests of the Govern- 
ment, Your advice is respectfully requested as to whether, under these 
circumstances, objection need be raised by your office to this administrative 
proposal. 


In decision of this office in 6 Comp. Gen. 741, it was held that 
the appropriation there involved was not available for payment for 
the hire of an armored car and guards for use under somewhat 
similar circumstances for the reason that the protection of public 
moneys in transit locally should be obtained from the Government 
services, the local police, or such established forces as would entail 
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no additional expense to the United States. In a subsequent decision 
of April 12, 1929, A-26707, to the Secretary of the Treasury, it was 
held that the prior decision was not applicable to the hire of an 
armored car without guards for the transportation of pay-roll funds 
of the Coast Guard, the guards to be supplied from the personnel 
of the Coast Guard. Also, in decision of July 25, 1933, A-49707, 
to the Postmaster General, it was held that a proper contract for 
the hire of an armored car with driver for transportation of public 
funds, all guards being furnished by Government personnel would 
be authorized if chargeable to an available appropriation. 

The safe disposition of the rents collected from the tenants of 
resettlement projects of the Farm Security Administration, such as 
the Greenbelt and similar projects, is a necessary incident to the 
operation and maintenance of such projects, and section 3 of the 
act of June 29, 1936, 49 Stat. 2036, provides: 

The receipts derived from the operation of such projects, * * * in addi- 
tion to the moneys appropriated or allocated for such projects, shall be avail- 
able for such payments in lieu of taxes and for any other expenditures for 
operation and maintenance (including insurance) of such projects. To provide 
for such payments and expenditures, the Resettlement Administration is au- 


thorized from time to time to retain out of such receipts such sums as it 
may estimate to be necessary for such purposes. 







































Therefore, this office is not required to object to the proposed use 
of the funds here involved, it being understood that during the 
movement, the collected funds will be in the custody of Government 
employees. However, there may be for your consideration a possible 
cooperative arrangement with the postal service in respect of any 
project at which there may be maintained postal money order facili- 
ties, etc., such as is understood to be maintained at Greenbelt, which 
postal service at such places may have existing means for the safe 
transmission of its funds. Cf. 15 Comp. Gen. 993. 

There have not been overlooked in connection with the foregoing 
the provisions of the Government Losses in Shipment Act, approved 
July 8, 1937, 50 Stat. 479, but it is not believed that that act is for 
application to the local transmission of public funds in custody of 
Government employees. Cf. 17 Comp. Gen. 139; id. 419. 


(B-1408) 


CONTRACTS—LIQUIDATED DAMAGES AND DISCOUNT—CONTRACT 
PRICE CHANGES, ETC., COMPUTATION PROCEDURE 





Where a contract contains a liquidated damage clause based on the contract 
price, but not to exceed a stated percentage of the stipulated value of the 
articles or materials not delivered, and also an offer of discount for prompt 
payment, liquidated damages for delayed performance should be deducted 
on the basis of the gross contract price, irrespective of discount which like- 


wise is to be computed on the gross contract price, irrespective of liquidated 
damages. 
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Where a contract originally specifying a delivered price, subsequently modified 
for acceptance f. o. b. contractor’s works at a reduced price because of 
delivery by Government bill of lading, contains a liquidated damage clause 
based on the contract price, but not to exceed a stated percentage of the 
stipulated value of the articles or materials not delivered, and also an offer 
of discount for prompt payment, liquidated damages and discount should be 
computed on the basis of the reduced contract price, and without regard to 
each other; that is, each on the basis of the gross new contract price. 
6 Comp. Gen. 692; 17 id. 580, compared, and 17 id. 1030, distinguished. 

Where a contract containing a liquidated damage clause based on the contract 
price, but not to exceed a stated percentage of the stipulated value of the 
articles or materials not delivered, contains also guarantees by the con- 
tractor that the equipment will be in accordance with the specifications, and 
provisions for either rejection, acceptance at a price reduction, or deduction 
of a specified amount, as a penalty, for overweight, liquidated damage 
assessments for delayed performance should be computed on the new con- 
tract price where price reduction is made because of the overweight, but, 
where a penalty is assessed for the overweight, and no new contract price 
is effected thereby, liquidated damages and discount should be computed on 
the basis of original contract price. 


Comptroller General Brown to the Secretary of the Navy, April 15, 1939: 
There was received your letter of February 8, 1939, requesting 
decision on the various points contained in letter of January 24, 1939, 


from the Chief, Bureau of Supplies and Accounts, Navy Department 
as follows: 


1. Under NOs contracts containing a liquidated damage clause the assess- 
ment of liquidated damages is based on the value of the articles or material 
not delivered within the time specified by contract. The applicable portion of 
the liquidated damage clause reads as follows: 

“Liquidated damages will be assessed at the rate of of the con- 
tract price, but not to exceed an aggregate of percent of the stipulated 
value of the articles or materials not delivered, Fy 

Due to many other provisions in numerous contracts the phrase stipulated 
value of the material is subject to various interpretations, being affected by the 
application of discount provisions, freight adjustments due to diversion of ship- 
ments, reductions in price due to excessive weight or failure to meet contract 
guarantees, increases due to bonuses offered for bettering the requirements of 
the specifications, ete. In an effort to obtain uniformity of interpretation be- 
tween the General Accounting Office and the Disbursing Officers making pay- 
ments under such contracts, it is requested that decisions be obtained from the 
Comptroller General on the following points: 

(A) Under a contract containing the usual liquidated damage clause, with 
an offer of discount for prompt payment, should liquidated damages be deducted 
from the contract price or the contract price after the deduction of discount, 
when discount is applicable, assuming that the “value of the articles” is the 
sum paid the contractor therefor? 

2. It has always been considered that under a contract containing an offer of 
discount, two values for the material are actually established by the con- 
tractor’s bid, the quoted price for payment within the ordinary time and a 
lower price (lower by deduction of a stipulated discount rate) for payment 
within a specified shorter time. When payment is made at the lower price 
(the contract quoted price, less the discount), this represents the value of the 
material and appears to be the basis on which the liquidated damages should 
be assessed. No ruling of the Comptroller General on this point can be found 
other than 6 Comp. Gen. 692 and this decision is not for application under a 
contract where the liquidated damage assessment is based on the value of the 
material, as is true in the case of the NOs contracts under discussion. 

(B) Under a contract originally specifying a delivered price, subsequently 
modified for acceptance f. 0. b. contractor’s works at a reduced price, delivery 
by Government bill of lading, should liquidated damages be assessed on the 
original contract price of the material, or the price paid the contractor after 
being modified to meet the changed delivery terms, at a lower price? 
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8. A concrete example of such a contract is NOs—54981. The unit price estab- 
lished by contract for items 1g, 3g, and 4g, was a total of $108,841.00. The con- 
tract terms were modified by Supplies and Accounts’ letter of 10 February 1938 
to accept the material f. o. b. works, shipment to be made on Government Dill 
of lading. This modification resulted in a reduction in price of $1,778.44. Such 
modification in effect made a new contract, establishing a value for goods sold 
at point of origin rather than at destination and liquidated damages apparently 
should be assessed on the new contract price. In the case of a contract origi- 
nally calling for delivery f. o. b. contractor’s works, shipment on Government 
dill of lading, liquidated damages would be assessed only on the f. o. b. works 
price. 

4. Using Contract NOs—54981 again as an example, attention is invited to 
page 8 under Guarantees, and page 9, paragraphs headed Penalty for Over- 
weight and Rejection. These or similar terms are embodied in many NOs 
contracts and have the effect of placing a new contract price or “value of the 
articles.” 

(C) Should liquidated damages be assessed against the original contract price 
or the price reduced by deduction for overweight and failure to meet contract 
guarantees? 

5. The wording of the contract does not estabiish definitely whether the 
adjustments made under authority of the cited paragraphs are to be con- 
sidered as establishing a modified price or to be considered in the light of 
penalties only. However, it is believed that the true intent of the contract is 
to establish a new unit price for an equipment modified as provided for in the 
applicable specifications, and authorized under paragraph 2 of general terms of 
Standard Form No. 32. 

6. Assessments of liquidated damages have been made by the General Ac- 
counting Office on the basis of the adjusted prices as well as on the basis of 
the contract prices. Under Contract NOs—26769, suspensions were raised in the 
accounts of the Navy Disbursing Officer for failure to assess liquidated damages 
on the price adjusted by payment of bonus. Under contracts NOs—40549 and 
NOs—40889, suspensions were raised for failure to assess liquidated damages 
on the contract price when payment was made at a unit price reduced in 
accordance with contract provisions. Under contract NOs-39084, in the settle- 
ment of claims by the General Accounting Office, recognition was given to the 
assessment of liquidated damages on the adjusted price. These examples are 
cited as showing the variety of the interpretations placed on the same or 
similar provisions. 

(D) Under the same conditions as outlined in question (B) should discount 
be deducted from the original contract price, or the price paid the contractor 
after being modified to meet the changed delivery terms? 

7. Questions have arisen as to the application of the discount provision 
brought about primarily by reason of 17 Comp. Gen. 1030. While this decision 
applies solely to Treasury Procurement Division contracts, it appears to cover 
a condition parallel to the one cited under contract NOs-54981 where material 
was diverted from Puget Sound to f. o. b. contractor’s works, shipment to be 
made on Government bill of lading. Article 2, Changes, found in Standard 
Form No. 32 contemplates changes in delivery point just as paragraph 6 of the 
special conditions under Treasury Procurement Division contracts does. The 
prices under the latter contracts are established for Washington delivery and 
paragraph 6 was intended as a general method of establishing a price at all 
points to which the Government might require deliveries and which could not 
be foreseen at the time the award was placed. It would also appear to be 
impossible to quote prices for delivery at all Government points at which these 
supplies might be needed. 

8. Application of discount to the delivered price quoted when the delivery 
terms are modified, reduces the price by more than the freight reduction author- 
ized, as the price paid is reduced by the freight deduction, and also by the 
amount of discount figured on the freight, which under the modification is no 
longer an element of cost entering into the price agreed upon. Under the NOs 
contracts where delivery is modified, as under NOs—54981, discount deductions 
have always been made on the modified price, it being considered that the modi- 
fication creates a new contract, authorizing purchase by the Government f. o. b. 
point of origin, rather than f. o. b. destination and discount should be applied 
to the f. 0. b. point-of-origin price, or to the “value of the articles” as repre- 
sented by the price paid. 
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9. Under contract NOs-47888 claim for refund of discount was allowed by 
the General Accounting Office on certificate of settlement 0467282 on the basis 
of the amount paid contractor, that is, discount was applied only to the amount 
paid after deduction for liquidated damages. It has always been held that the 
discount provision represents a price reduction and when liquidated damages 
are involved should be deducted first when prompt payment is made, in order 
to determine the amount due the contractor, The amount of the discount does 
not vary, being based entirely on the contract price. 

10. The confusion in the application of the liquidated damages and the dis- 
count provisions is due apparently to the uncertainty as to what determines the 
value of the material or the unit price, therefore a decision by the Comptroller 
General on the questions raised is desired in order to permit a uniform audit 
and payment of vouchers. 

As to the first specific question presented for decision in paragraph 
A, you are advised that in A-92065, dated March 1, 1938, it was held 
that the stipulations with respect to discount and liquidated damages 
are independent, the first being to secure prompt payment of any 
sums due the contractor and the second being to compensate the 
United States for delays in delivery of material. The effect is that 
the United States is liable for payment of the contract price, less 
discount thereon, but it is entitled to deduct the amount of the accrued 
liquidated damages in making payment of the contract price. Thus, 
since each provision is a separate or independent covenant, it would 
appear evident that liquidated damages for delayed performance 
should be deducted on the basis of the gross contract price, irre- 
spective of discount which likewise is to be computed on the basis 
of the gross contract price, irrespective of liquidated damages. See 
also A-98718, dated October 28, 1938. 

The questions stated in paragraphs B and D in the above letter of 
January 24, 1939, may be answered together. The administrative 
suggestion is correct that the modification of a contract for delivery 
f. o. b. Government destination to provide for delivery f. 0. b. the 
contractor’s shipping point with deduction from the contract price 
of the cost of commercial freight results in establishing a “value” 
for goods sold at point of origin rather than at destination. Both 
liquidated damages and discount should be computed on the basis of 
the new contract price—the discount and liquidated damages being 
computed on the subsequently established f. o. b. shipping point price 
without regard to each other; that is, following the rule in that 
respect stated in answer to the question in paragraph A of the above- 
quoted letter. Compare 6 Comp. Gen. 692; 17 id. 580. The rule 
applied in 17 Comp. Gen. 1030 is not for application to modifications 
in contracts as stated in the above-quoted letter. , 

With respect to paragraph C of the above-quoted letter it is to 
be noted that by the terms of the contract the contractor guarantees 
the equipment to be in accordance with specifications. There is an 
additional guarantee that any part or parts giving evidence of 
defects in material or workmanship within 1 year after final trial 
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aboard ship will be replaced by the contractor without cost to the 
Government. In the usual contract stipulation entitled “Penalty for 
Overweight” it is provided that a specified amount for every pound 
over the guaranteed weight will be deducted from the contract price 
when final payment is made, while in the paragraph entitled “Re- 
jection” the Government reserves the right to either reject the over- 
weight units or to accept them at a proper reduction in price. 
There is thus a distinction between a situation involving accept- 
ance of the overweight material at a reduction in contract price and 
a situation where the Navy Department elects to assess the penalty 
for overweight and leave the contract price otherwise unchanged. 
Where the overweight materials are accepted at a reduction in con- 
tract price, there is substituted a new contract price on which per- 
centage liquidated-damage deduction should be computed, while in 
the situation where a penalty is assessed for overweight the penalty 
assessment does not affect the original contract price for liquidated 
damage or discount purposes. A-60550, June 19, 1936. 


(A-97711) 


POST OFFICE DEPARTMENT—POSTAL-SAVINGS FUNDS—EMBEZZLE- 
MENT AND GENERAL ACCOUNTING OFFICE AUDIT JURISDICTION— 
LIABILITY FOR INTEREST IN CONNECTION WITH POSTAL-SAVINGS 
FUNDS EMBEZZLED 








While the act of June 25, 1910, 36 Stat. 814, as amended, which provides for 
establishment of postal-savings depositories, vests in a board of trustees the 
administrative functions thereof, including the administrative audit, the 
final audit is a duty imposed on the General Accounting Office by the act 
of June 10, 1921, 42 Stat. 24. 

The amount chargeable to a former post-office clerk who misappropriated postal- 
savings funds is not limited to the actual cash embezzled, but includes, 
also, such additional amount as it was necessary for the Government to 
pay by reason of the issuing to the depositors of certificates bearing in- 
terest adjusted in accordance with the applicable law and regulations from 
the dates of the deposits until collection of the embezzled amount was 
made, and where collection has been effected from the embezzler, by the 
postmaster involved, in the amount actually embezzled only, the amount of 
the said interest is properly for charging in the postmaster’s accounts. 


Comptroller General Brown to the Postmaster General, April 17, 1939: 


There has been considered your letter of September 3, 1938, as 
follows: 














Reference is made to a recent decision of the Post Office Department Division 
of your office dated August 23 addressed to the Third Assistant Postmaster 
General, relating to the embezzlement of postal-savings funds by former Clerk 
Joseph Eggert of the University Center Station, Cleveland, Ohio. The credit 
of this former clerk in the civil service retirement fund was charged with the 
amount of Eggert’s embezzlements. However, upon reviewing the action of the 
Department, the Post Office Department Division of your office instructed the 
postmaster at Cleveland to debit his next postal-savings account with the sum 
of $13.95, representing compensatory interest on the embezzled funds. 

The Division of Postal Savings protested this decision under date of July 27, 
pointing out that the basis of the Post Office Department Division’s letter to 
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the postmaster was an alleged inability of the United States to earn the com- 
pensatory interest on the funds involved because they were not on deposit, 
whereas had the funds not been embezzled there was little likelihood that 
they would have been deposited at interest for the reason that at the 
time of the manipulation of these funds there were no banks qualified to 
receive them in Cleveland, and qualified banks in other parts of the country 
were accepting only a small portion of funds available. 

The Division of Postal Savings likewise pointed out that under a correct 
interpretation of the act under which it operates the board of trustees has 
absolute control of postal-savings funds received as deposits at postal-savings 
depository offices and is clothed with the power to make all necessary and 
proper regulations for the receipt, transmittal, custody, investment, and repay- 
ment of such funds. It was pointed out that the General Accounting Office had 
not been given authority to direct the method in which postal-savings funds 
should be invested or to fix the rate of interest which the investment should 
yield. 


Notwithstanding the protest which seems to have been based on sound legal 
principles, the Post Office Department Division in its letter dated August 23 
reaffirmed its position in the matter and insisted that its original instructions 
to the postmaster be carried out. 

Inasmuch as the letter of the Post Office Department Division to the post- 
master and the position taken by that office are regarded as essentially unsound, 
it is requested that you review the action of the Post Office Department Division 
with a view of removing any charge which may have been placed against the 
accounting postmaster at Cleveland, Ohio, arising out of his failure to collect 
interest on the amount involved. 


The pertinent facts under which the claim against Eggert arose 
are stated in letter of March 16, 1938, from the Chief Inspector, Post 
Office Department, to the President; United States Civil Service 
Commission, in part as follows: 


An investigation made by post-office inspectors disclosed that Eggert appro- 
priated to his own use $631.96, consisting of $174.26 in postal funds; $305.00, 
the proceeds from postal-savings certificates entrusted to his care by the patron 
to whom they were issued; $2.70 in interest accruing on these certificates and 
$150.00 in cash received by him from another patron in payment for certificates 
of this kind. The postmaster at Cleveland has been appropriately instructed to 
make adjustments with the two depositors, and when this has been done, it will, 
together with the loss in postal funds, create a shortage in the postmaster’s 
accounts in an amount equal to that stolen by the former employee. 


In a statement sworn to by Eggert under date of August 20, 1937, 
he agreed as follows: 


In the event I am unable to raise the shortage of $174.26 as disclosed in my 
fixed credit account on August 19, 1987, and the deficiency of some $305, plus 
interest collected by me from the postal-savings account of Antionetta Lanese, 
hereby state I am willing that total shortage be made up from my retirement 
fund. 


The Postmaster at Cleveland, Ohio, was advised by the Third 
Assistant Postmaster General in letter of March 10, 1938, to adjust 


the postal-savings accounts of the two depositors involved in the 
following manner : 


It appears that Mr. Eggert did not issue postal-savings certificates for the 
sum of $150 left with him on June 23, 1937, by Miss Bearch Simonian. Accord- 
ingly, after she has completed the usual application (Form PS 600), certificates 
amounting to $150 should be issued to Miss Simonian which should bear the 
current date as the issue date and July 1, 1937, as the interest date. A notation 
reading “Letter of Third Assistant Postmaster General dated March 10, 1938,” 
should be placed above the interest date on each certificate to explain the 
unusual association of dates. The issuance of the certificates should be entered 
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in your records in the usual manner and then delivered to the depositor. In 
order to complete the records of this office, please advise me when this trans- 
action has been completed. 

Regarding postal-savings certificates amounting to $305 issued to Mrs. Antoni- 
etta Lanese and manipulated by former Clerk Eggert, this office, upon receipt of 
information as to the serial numbers of the certificates involved, will disallow 
credit for the payment of the certificates in question. The certificates will then 
be reissued and the reissued certificates forwarded to your office for delivery to 
the depositor. The interest equity of Mrs. Lanese will be preserved through the 
reissue of the certificates. 


The act of June 25, 1910, 36 Stat. 814, provides for the establish- 
ment of postal-savings depositories and “creates a board of trustees 
for the control, supervision, and administration of postal savings 
depository offices.” Under the provisions of said act, as amended, 
it is clear that administration of all functions of the postal-savings 
depositories, including administrative audit, is vested in the board of 
trustees, but under the provisions of the act of June 10, 1921, 42 Stat. 
24, the final audit is a duty imposed on the General Accounting Office. 
See 34 Op. Atty. Gen. 83. 


On final audit of the postal-savings account of the postmaster at 
Cleveland, the office in which Eggert was employed at the time of his 
depredations, it was ascertained that the amount of the charges raised 
against him did not include all interest charges from the time the 
funds were misappropriated until collection from the amount to Eg- 
gert’s credit in the retirement fund; in view of which the postmaster 
at Cleveland was directed to debit his next postal-savings account 
with $13.95 to cover such interest. The Third Assistant Postmaster 
General objected to the raising of such a charge in the postal-savings 
account of the postmaster at Cleveland, stating in letter of July 27, 
1938, BFC-MLB, to this office, in pertinent part: 


It is noted that your office instructed the postmaster to debit his next postal- 
’ savings account with $13.95, purported to represent loss incurred through the 

inability of the United States Government to earn compensatory interest on the 
funds involved ($457.70) because they were not on deposit. 

Had these funds not been, embezzled, there is little likelihood that they would 
have been deposited on an interest bearing basis for the reason that at the 
time of the manipulation there were no banks qualified to receive them in 
Cleveland, and such banks throughout the country which were qualified were 
accepting only a small portion of the funds available. 

The interpretation by this office of the act approved June 25, 1910, is that the 
board of trustees has absolute control of postal-savings funds received as de- 
posits at postal-savings depository offices and is clothed with the power to make 
all necessary and proper regulations for the receipt, transmittal, custody, in- 
vestment, and repayment of the funds deposited in such postal-savings depository 
offices. In other words, this Bureau holds that it is not within the province of 
the General Accounting Office to direct the method in which postal-savings funds 
shall be invested or to fix the rate of interest the investments shall yield. It 
therefore seems apparent that it should be of no concern to the General Account- 
ing Office whether the board of trustees lends any particular deposit to banks, 
invests it in Government securities, or elects to leave it with other surplus funds 
on hand to meet withdrawals. Accordingly, this office takes exception to your 
instructions to the postmaster and has informed him that the debit entry of 
$13.95 should not be made in any of his accounts. 
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While the reason given for raising the charge of $13.95 may have 
been misstated, the statement sent to the postmaster should have 
fully clarified the matter, it being shown therein that the interest 
items making up said amount represented interest which the Govern- 
ment was obligated to pay the depositors due to the ante-dating of 
the certificates in the case of Antonietta Lanese and to the payment 
of interest in the case of Bearch Simonian for a period prior to the 
date of the certificates as contemplated by the instructions in letter 
of March 10, 1938, supra, so as to preserve the equities of the deposi- 
tors with respect to interest. 

The action requiring the adjustments as made appears to be in 
accordance with the provisions of section 7 of the act of June 25, 
1910, supra, that interest at the rate of 2 percent per annum shall 
be allowed and entered to the credit of the depositor. 

The authority of the board of trustees to administer postal-savings 
funds and to provide for their receipt, transmittal, custody, invest- 
ment, and repayment, is not questioned and is not involved in the 
present case. The only question here involved is as to the amount 
which should be charged to an embezzler who misappropriated postal- 
savings funds. The amount chargeable to him and which should have 
been collected under the method adopted to adjust the interest on the 
two accounts involved is not limited to the amount of actual cash 
embezzled, but includes, also, such additional amount as it was neces- 
sary for the Government to pay by reason of the issuing of certifi- 
cates bearing interest from the dates of deposits made by the deposi- 
tors—it being assumed that the interest as so adjusted was in 
accordance with law and the regulations of the board of trustees. 

It should be readily apparent from the foregoing that the charge 
of $13.95 made in this case is in no way dependent upon any conjec- 
ture as to whether interest on the funds embezzled would have been 
earned if said funds had been on deposit with the Government, or 
whether said funds would or would not have been invested with in- 
terest accruing thereon during the period said funds were in the 
hands of the embezzler. The charge merely represents the actual 
cost to the Government to make good to the depositors the amounts 
embezzled by the former clerk, and such amount should have been 
collected from him. 

Since the postmaster at Cleveland failed to collect such amount 
when adjustments were made in the accounts of the depositors he is 
properly chargeable therewith. 

Accordingly, for the reasons herein stated the action heretofore 
taken by this office in the matter must be and is sustained. 

161412—39-——52 
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(B-765) 


TRANSPORTATION, UNPACKING, AND UNCRATING—HOUSEHOLD 
EFFECTS—MOTOR VAN SHIPMENT EXCESS COST LIABILITY AND 
COMPUTATION 


Unpacking and uncrating of household effects of Department of Agriculture 
employees having been provided for by statute and regulations, at Govern- 
ment expense on transfer of permanent duty station when authorized by 
the Secretary of Agriculture, such charges as would necessarily have been 
incurred for such services after a rail shipment may properly be allowed 
in determining excess charges for motor van transportation over the 
charges which would have been incurred had the shipment been by rail. 

Where, in connection with a transfer of permanent duty station, the employee’s 
residence is located some distance outside the railroad free-delivery zone, 

and the shipment of his household effects by rail would not, therefore, 

have been delivered by the carrier to the residence, but the freight rate 
would have been subject to deduction for delivery allowance, there may be 
included in the total constructive rail cost, where shipment is made by 
motor van, an item for drayage at destination equivalent to the lowest 
quotation obtained for the service involved, where the van shipper actually 
delivered to the residence as a part of the contract and no Government- 


owned equipment was available for the destination railroad to residence 
transportation. 


Collection will not be required from an employee of the increased cost to the 
Government of shipment of his household effects by motor van on perma- 
nent change of station over that which would have been incurred by rail, 
where the van shipment method was adopted by the administrative office 
in the belief that such shipment was the cheaper method. 


Comptroller General Brown to the Secretary of Agriculture, April 17, 1939: 

There has been considered your letter of December 29, 1938, rela- 
tive to voucher No. 1812719 in the June 1938, accounts of G. F. 
Allen, 107-100, upon which payment was made to the J. A. Mrazek 
Moving & Storage Co., Inc., of St. Louis, in the amount of $216.60 
for the transportation from St. Louis, Mo., to Denver, Colo., of the 
household effects of Carey H. Bennett, under contract No. USDA- 
735-F and letter of authorization No. 144-Bi-1 of the Bureau of 
Biological Survey, dated October 21, 1937. 

The voucher was certified for payment in the amount of the full 
contract price, but it was requested there be collected from the em- 
ployee the amount of $9.05, representing the computed excess charges 
incurred for motor van transportation over the charges that would 
have been incurred had the shipment been by rail. Subsequent corre- 
spondence developed that a still lower freight rate would have been 
applicable, and the amount for collection was restated as $26.60. In 
s0 computing, no allowance was included for the local delivery, un- 
packing and uncrating at destination for the reason the contract 
actually made with the trucking firm did not call for such unpacking 
and uncrating service, while the freight rate used in the computation 
would have entitled Mr. Bennett to free drayage to point of consign- 
ment in Denver. The adjustment thus proposed has been questioned 
on the grounds (1) an allowance for the necessary unpacking and 
uncrating after rail shipment should be made because the employee 
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is entitled to this service and the trucking company did actually de- 
liver the effects, unpacked and uncrated, to Mr. Bennett’s residence; 
(2) a similar allowance for drayage at Denver (with corresponding 
credit of 5 cents per hundredweight on the freight rate for delivery 
service not utilized) should be made because the point of consign- 
ment is located well outside the railroad free-delivery zone in Denver; 
and (3) any resulting excess cost should not be charged to the em- 
ployee for the reason the van shipment method was adopted in this 
case only after advice of the higher freight rate had been received 
from the Traffic Section, Procurement Division, Treasury Department, 
and had this been the correct rate.the van shipment would have been 
the cheaper method, when computed as above. 

With respect to point (1), the rule is that uncrating and unpacking 
are not authorized at Government expense unless the statutes and 
authorized regulations provide for such service. 18 Comp. Gen. 619. 
The pertinent statute in this case is the act of March 4, 1911, 36 Stat. 
1265, 5 U. S. C. 589, as follows: 

That hereafter officers and employees of the Department of Agriculture 
transferred from one official station to another for permanent duty, when 
authorized by the Secretary of Agriculture, may be allowed actual traveling 
expenses, including charges for the transfer of their effects and personal prop- 


erty used in official work, under such rules and regulations as may be prescribed 
by the Secretary of Agriculture. 


The applicable appropriation (act of June 29, 1937, 50 Stat. 419) 
reads : 


For salaries and employment of labor in the city of Washington and elsewhere, 
furniture, supplies, including the purchase of bags, tags, and labels printed in 
the course of manufacture, traveling, and all other expenses necessary in con- 
ducting investigations and carrying out the work of the Bureau, including 
cooperation with Federal, State, county or other agencies or with farm bureaus, 
organizations, or individuals, * * * 


And your regulation promulgated pursuant to the act of 1911, supra, 
is, in part: 


Sporton 3451.—Transportation of effects on permanent change of station.—An 
employee transferred from one official station to another for permanent duty, 
not for his own convenience, may be allowed his traveling expenses and charges 
for packing, crating, drayage, transportation, uncrating and unpacking of his 
household goods and personal effects, including animals for domestic use, and 
personal property, which will be used in official work at the new station, exclud- 
ing motor vehicles, whether the shipment is from the old post to the new, or 
from a previous post to the new, or, if specifically authorized by the Secretary 


of Agriculture, partly from the old post and partly from some previous post 
to the new. 


The contract as entered into with the trucking company required 
it “to pack and haul by padded closed motor van, household goods, 
etc., belonging to Mr. Carey H. Bennett * * * and deliver same 
in a safe and sound condition to Denver, Colo.” It is represented 
that this was understood to include the labor of unpacking and de- 
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livering within the residence, and this work was actually done as @ 
part of the contract. Accordingly, and since under the statutes and 
regulations referred to the employee was entitled to such service, it 
is proper, in comparing the cost as incurred with the constructive 
cost by rail, to include in the latter such charges for unpacking and 
uncrating as would necessarily have been incurred after a rail 
shipment. 

With respect to point (2), it is reported that the place of delivery 
was the employee’s residence located some distance outside the rail- 
road free-delivery zone in Denver. A shipment by rail would not, 
therefore, have been delivered by the carrier to the residence, and 
the freight rate would have been subject to a 5 cent per cwt. deduc- 
tion for delivery allowance. In comparing the total cost by the 
two modes of shipment, where the van shipper actually carries the 
goods to the residence outside the railroad free-delivery zone as a 
part of the contract, and the employee is entitled to this service, 
there is properly for including in the total constructive rail cost an 
item for drayage at destination (assuming no Government-owned 
equipment would have been available to the Bureau at Denver for 
this purpose). 

With the present case there have been submitted quotations from 
three transfer and storage companies at Denver for the drayage, 
freight depot to residence, and uncrating, the lowest of which is $20. 
The proper computation of the entire matter, as appearing in your 
letter, is accordingly as follows: 


Cee Gee ee ee een mennennacenne $216. 60 
Constructive cost of shipment by rail: 
Packing, crating, hauling, and loading into car at St. 
Louis (per low bid received) _.........--..-_.-_._- $100. 00 
Rail freight, 4,500 Ibs. (estimated weight crated) @ } 


$2.05 per cwt. less 10¢ pick-up and delivery allow- 
NTE a caeiieipimeees 


Destination drayage and uncrating 


Excess cost of van shipment over rail 





With respect to point (3), in view of the circumstances under 
which the consignment was handled, collection of the excess cost from 
the employee in this instance will not be required. See 15 Comp. 
Gen. 1010 (at page 1015). 







(B-2837) 


CLASSIFICATION—ADMINISTRATIVE DELAYS IN MAKING ALLOCA- 
TION EFFECTIVE—RETROACTIVE COMPENSATION INCREASES 















Where administrative action to make effective an original classification of a 
new position was delayed because of reorganizational changes and the 
employee involved was actually performing on the first day of the month 
in which notice of said allocation was received in the administrative 
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office, and thereafter during and after the reorganization, the identical 
duties on the basis of which the new position allocation was made, and the 
administrative office has accepted said allocation as the final action of the 
Civil Service Commission, payment may be made of the difference in pay 
between that received at the beginning of the pay period current when 
notice of the allocation was received in the administrative office and that 
of the minimum of the grade in which the position was allocated, under the 
rule that an original allocation of a new position—as distinguished from 
an administrative promotion to an additional position—in which an em- 
ployee is already serving, as well as the reallocation of an existing position, 
is effective from the first of the month or the beginning of the pay period 
current when notice of the allocation was received in the administrative 
office. 


Comptroller General Brown to the Chairman, Social Security Board, April 17, 
1939: 


Your letter of March 29, 1939, is as follows: 


Under date of March 4, 1988, there was received in the administrative offices 
of the board notice from the Civil Service Commission of the allocation of the 
position of technical adviser P-4, Bureau of Unemployment Compensation, 
occupied by Miss Olga S. Halsey at $4,000 per annum, to P-5, with change of 
title to Chief, Interpretation Service Section, in the same bureau. This change 
of duties was a gradual development, and Miss Halsey had been performing 
the duties of the new position for some time prior to the submission of the new 
job sheet, though it was in effect a new position and the job sheet could have 
been submitted as a vacancy instead of as an occupied position. Because of a 
proposed reorganization in this bureau that developed after the job sheet was 
submitted, and also because it seemed likely at the time of the receipt of the 
notice of allocation that some reorganizational change would be made, this allo- 
cation has never been made effective; but now that the reorganization has been 
completed, it becomes necessary for the board to take administrative action to 
carry this allocation into effect, and the question arises as to whether it is 
necessary to make such action retroactive to March 1, 1938, the beginning of the 
pay period current when the notice of allocation was received, or whether it 


may be current. Miss Halsey was promoted administratively on July 1, 1938, to 
$4,200 per annum. 


In decision of September 8, 1924, 4 Comp. Gen. 280, the following 
rule was stated (quoting from the syllabus) : 


The original allocation or a revised allocation of a position hereafter made 
under the provisions of the classification act of March 4, 1923, 42 Stat. 1488, 
is effective only from the beginning of the pay period current at the date of 
receipt by the administrative office. Payments heretofore made effective from 
July 1, 1924, under the decision of July 24, 1924, 4 Comp. Gen. 106, will not be 
questioned. 


This rule has not been changed and has been specifically applied 
to the original allocation of new positions. See decision of September 
16, 1925, 5 Comp. Gen. 202, holding as follows (quoting from the 
syllabus) : 

Newly created positions, although similar to and bearing the same title as 
positions already in existence and allocated, should not be filled by appointment 
or promotion until after the new positions have been approved and allocated 
by the Personnel Classification Board and the compensation of the newly created 
positions may not be paid to the employees appointed or promoted thereto prior 


to the beginning of the pay period current when the notice of the allocation was 
received in the administrative office. 


See also decision of December 27, 1930, 10 Comp. Gen. 284, holding 
as follows (quoting from the syllabus) : 


Even though the formal administrative appointment to a new position was 
dated after the administrative office received notice of the original allocation 
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of the new position, it is proper, where the employee has been performing the 
duties of the new position from a date prior to the first of the month, to apply 
the general rule and consider the effective date of the allocation for pay pur- 
poses as the first of the month or the beginning of the pay period current when 
notice of the allocation was received in the administrative office. 


See also 4 Comp. Gen. 395; 6 id. 202; id. 355; id. 530; 8 id. 40; 9 id. 
128; and 11 id. 395. You will note that the rule is applicable to an 
original allovation of a new position—as distinguished from an ad- 
ministrative promotion, to an additional position (compare 8 Comp. 
Gen. 522 and 9 id. 101)—in which an employee is already serving, as 
well as to the reallocation of an existing position. 

It is understood that the position, the duties of which Miss Halsey 
was actually performing on March 1, 1938, had never previously been 
allocated; that it constituted a new position; and that the action of 
the Civil Service Commission, notice of which was received March 4, 
1938, was an original action on such duties. If that understanding 
of the facts be correct, and if the duties Miss Halsey was performing 
on March 1, 1938, were the identical duties on the basis of which this 
new position was allocated to P-5 in the allocation notice of which 
was received March 4, 1938, and which the Social Security Board 
accepted as the final action of the Civil Service Commission (compare 
9 Comp. Gen. 325), and if she has since continued to perform the 
same duties notwithstanding the reorganization (see 8 Comp. Gen. 
496), she would appear to be entitled to the difference between $4,000 
per annum, the salary rate she was then receiving, and $4,600 per 
annum, the minimum rate of grade P-5, for the period from March 
1, 1938, the beginning of the pay period current when notice of the 
allocation of the new position in grade P-5 was received in the Social 
Security Board from the Civil Service Commission, to June 30, 1938, 
inclusive, and to the difference between $4,200 per annum to which 
she was promoted effective July 1, 1938, and $4,600 per annum for the 
period from July 1, 1938, to date. 

The question presented is answered accordingly. 


(B-2943) 


CLASSIFICATION—POSITIONS COVERED INTO CIVIL SERVICE— 
DEPARTMENTAL AND FIELD POSITION EXEMPTIONS 


The civil-service laws and regulations, and the Classification Act of 1923, being 
Separate and distinct with entirely different scopes and purposes, Executive 
Order No. 7916, dated June 24, 1938, covering certain positions into the 
classified civil service, for the purpose of appointment, does not of itself 
require any action to fix salary rates of the incumbents under the Classifica- 
tion Act, as amended, and it is only when the duties and responsibilities 
of field positions are the same or similar to positions in the departmental 
service in the District of Columbia subject to the Classification Act that 
the field positions, also, are required to be administratively classified. 
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Section 5, of the original Classification Act of 1923, 42 Stat. 1489, having ex- 
empted employees in positions in the departmental service in the District 
of Columbia from its compensation schedules where the duties “are to per- 
form or assist in apprentice, helper, or journeyman work in a recognized 
trade or craft and skilled and semiskilled laborers,’ except as therein pro- 
vided, such classes of positions in the field service are likewise exempted 
from administrative classification even though the said field positions are 
covered into civil service under Executive Order No. 7916, dated June 24, 
1938. 


Acting Comptroller General Elliott to the Acting American Commissioner, In- 
ternational Boundary Commission, United States and Mexico, April 18, 1939: 


Your letter of April 6, 1939, is as follows: 


Effective February 1, 1939, the positions of this Commission were covered into 
the United States Civil Service by Executive Order No. 7916. With reference to 
the various mechanics, tradesmen, skilled and semiskilled labor positions of this 
Commission with compensation at daily and hourly rates thus covered into the 
United States Civil Service, thereby making them classified positions, your 
decision is requested with respect to the following: 

1. In view of the above positions now being classified positions by virtue of 
Executive Order No. 7916, must these positions be classified in accordance with 
the Classification Act of 1923 as amended? 

2. May new appointments to the above positions be made at rates other than 
the entrance rates of the crafts and custodial service grades of the Classification 
Act of 1923 as amended? 

3. Will it be necessary to adjust the salaries of incumbents of positions enum- 
erated above whose compensation is at daily or hourly rates to the entrance 
rates of the grades to which their positions have been allocated, when they 
were appointed on or after February 1, 1939, and before the receipt of your 
decision in reply to this letter, if their present compensation when converted to 
an annual rate is above or below the entrance rate of the grade? 

4. May the incumbents of the positions stated above, who on February 1, 
1939 (but who were not in the service on June 24, 1938), were receiving com- 
pensation at daily or hourly rates, which when converted to annual rates, 
are not at one of the steps within the grade to which the position should be 
allocated, but are at rates between two steps in the grade, continue to receive 
the same compensation or should the compensation be adjusted (a) to the next 
step upward, (b) to the next lower step, (c) or to the entrance salary of the 
grade? 

5. Will it be necessary to adjust the compensation of the incumbents of such 
positions who were in the service on June 24, 1938, January 31, 1939, and 
February 1, 1989, and who were recommended for a classified status in accord- 
ance with Executive Order No. 7916, when the compensation situation is the 
same as stated in Question 4 above? 

Prior to February 1, 1989, the compensation of the mechanics, tradesmen, 
skilled and semiskilled positions of this Commission was administratively 
fixed to agree as nearly as possible to the prevailing wage rates for similar 
positions in the locality where the work was being performed. Appointments 
since that date have been at the same rates, which in a number of instances 
are not at the entrance rates of the grades to which the positions may be 
allocated, for example: 

(a) A position allocated to CR grade 4, entrance salary at $1,320 per annum. 
The incumbent of this position may be receiving $4 or $4.40 per day, which, 
when converted to an annual rate on the basis of 312 days to the year, amounts 
to $1,248 or $1,372.80, respectively. 

(b) A position allocated to CR grade 9, entrance salary at $2,300 per annum. 
The incumbent of this position may be receiving $8 per day, which, when 
converted to annual rate amounts to $2,496. 

(c) A position allocated to CR grade 8, entrance salary at $2,000 per annum. 
The incumbent of this position may be receiving $6 or $6.80 per day, which, 
when converted to an annual rate amounts to $1,872 or $2,121.60, respectively. 

In connection with question 5 you are advised that a number of the em- 
ployees of this Commission, who were recommended for a classified status 
under authority of Executive Order No. 7916, had been employed a number of 
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years and they had advanced in the service to their positions on February 1, 
1939, and have earned promotions. ‘Therefore, it is desired, if possible, to 
permit them to retain their present salaries or to have their present wage 
adjusted to the next higher step in the grade to which their position may be 
allocated. 

Since February 1, 1939, several temporary appointments pending establish- 
ment of registers have been made to various positions of this class at daily 
and hourly rates, which, when computed on an annual basis of 312 days to the 
year, do not amount to one of the entrance rates for the crafts and custodial 
service grades under the Classification Act of 1923 as amended. 

In the event such appointments must be made at entrance rates of the 
grades, you are advised that this Commission will, immediately upon receipt 
of your decision to that effect, make all subsequent appointments at entrance 
rates of the crafts and custodial service grades to which the positions may be 
administratively allocated. 

In this connection you are advised that all positions of this Commission 
are in the field service. 

In order that this Commission may make appointments in the proper manner 
to the various positions enumerated, your decision at an early date would be 
very much appreciated. 


In decision of September 6, 1938, 18 Comp. Gen. 223, 224, it was 
stated as follows: 
The civil service laws and regulations, having to do with appointments, 
and the Classification Act of 1923, having to do with the fixing of salary rates, 
are separate and distinct statutes with entirely different scopes and purposes. 

The operation of Executive Order No. 7916, covering certain posi- 
tions into the classified civil service effective February 1, 1939, for 
the purpose of appointment, does not of itself require any action 
to fix salary rates of the incumbents under the Classification Act of 
1923, as amended. It is only when the duties and responsibilities 
of field positions are the same or similar to positions in the depart- 
mental service in the District of Columbia subject to the classification 
act that the field positions, also, are required to be administratively 
classified. Section 5 of the original Classification Act of 1923, dated 
March 4, 1923, 42 Stat. 1489, provides in part as follows: 

That the compensation schedules shall apply only to civilian employees in 
the departments within the District of Columbia and shall not apply to em- 
ployees in positions the duties of which are to perform or assist in apprentice, 
helper, or journeyman work in a recognized trade or craft and skilled and 
semiskilled laborers, except such as are under the direction and control of the 
custodian of a public building or perform work which is subordinate, incidental, 
or preparatory to work of a professional, scientific, or technical character, * * * 

Section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, 
provides as follows: 

The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain civilian 
positions in the field services, the compensation of which was adjusted by the 
act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be prac- 
ticable, to the rates established by the act of May 28, 1928 (U. 8. C., Supp. 3, 
title 5, sec. 673), and by this Act for positions in the departmental services in the 
District of Columbia: * * * 

In decision of January 6, 1932, 11 Comp. Gen. 259, it was held as 
follows (quoting from the syllabus) : 


The test for determining whether a field position is subject to the principles 
of classification under the terms of section 2 of the Brookham Salary Act of 





DECISIONS OF THE COMPTROLLER GENERAL 799 


July 3, 1930, 46 Stat. 1005, is the action taken by the Personnel Classification 
Board as to the same or similar position in the departmental service in the 
District of Columbia. 

Since it appears that section 5 of the original classification act 
excepts from its terms the classes of positions mentioned in the first 
paragraph of your letter, with the exceptions stated in the statute, so 
also would the field positions of the same classes be excepted from 
administrative classification. See generally 4 Comp. Gen. 900; éd. 
959; 5 id. 136. 

According}y, question 1 is answered in the negative making it un- 
necessary to answer the remaining questions presented all of which 
appear to be predicated on an affirmative answer to question 1. How- 
ever, if after further consideration in the light of this decision, it 
is determined that certain positions of the classes mentioned by you 
not heretofore classified are required to be classified administratively 
under the terms of the Brookhart Salary Act, swpra, this office will 
give further consideration to the remaining questions upon request. 


(A-93684) 


DAMAGES—PUBLIC PROPERTY—DISPUTED LIABILITY—SET-OFF OF 
ACTUAL COST OF REPAIRS 


Amounts representing the bare cost of repairs to Government trucks damaged 
by collision with private conveyances are properly for set-off by the 
Government accounting officers against amounts otherwise due the damag- 
ing parties notwithstanding the claimant’s denial of fault or negligence 
and the contention that the legal right of set-off does not exist as to un- 
liquidated claims which have “not been adjudicated by a proper and im- 
partial tribunal,” the determination of the administrative office otherwise 
as to the responsibility for the damage being well supported by the es- 
tablished circumstances under which the collisions occurred, and the 
amount set-off not involving consequential or unliquidated damages. 


Acting Comptroller General Elliott to Capital Transit Co., April 19, 1939: 

Further reference is made to your letters of December 6, 1938, and 
February 20, 1939, acknowledged March 9. You request a review 
of settlements by this office wherein the Capital Transit Co. of Wash- 
ington, D. C., was debited $30.25 for the cost of repairs to Govern- 
ment Printing Office Mack truck No, 22 which was damaged to that 
extent by being run into by your one-man car No. 943 on October 22, 
1937, and wherein, also, there was debited $8.50 to cover the cost of 
repairs which were necessary upon Government Printing Office truck 
No, 19 due to its having been hit by your car No. 541 on November 2, 
1937. These adjustments were made in accordance with section 236 
of the Revised Statutes, as amended by section 305 of the act of June 
10, 1921, 42 Stat. 24. See, also, McKnight v. United States, 13 Ct. 
Cls. 306, affirmed 98 U.S. 179, which involved a settlement made prior 
to the act of March 3, 1875, 18 Stat. 481, 31 U. S. C. 227, to which 
reference is made in your letter of December 6, 1938. 
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It is understood to be your contention that in both instances the 
collisions resulting in the damages to the Government Printing Office 
trucks were due to the fault and negligence of the drivers of the said 
trucks who turned suddenly into the paths of your streetcars without 
sufficient notice. The findings of fact made by the proper officials of 
the Government Printing Office are to the contrary and seem well sup- 
ported by the established circumstances under which the two collisions 
occurred. In this situation it clearly was the duty of this office to 
give effect to the findings of fact made in the administrative office. 
See, in this connection, Longwill v. United States, 17 Ct. Cls. 288, 291, 
and Charles v. United States, 19 Ct. Cls. 316, 319. 

Also, you contend that the United States has no legal right to set 
off claims such as these two claims covering the cost of repairs to the 
said trucks for the reason that claims of this nature are unliqui- 
dated and have “not been adjudicated by a proper and impartial 
tribunal.” This contention appears to overlook the fact that only the 
bare costs of repairs made necessary as a result of the collisions have 
been deducted in the settlement of your account and no consequential 
or unliquidated damages are involved. 

Upon a full consideration of the statement of facts presented by 
you and on the statement of facts presented by the Government 
Printing Office, and having the proper regard for the law and the 
precedents, it is decided that the settlements, wherein the cost of 
repairs to the two damaged trucks was deducted, represented the 
action that this office was required to take and, accordingly, the said 
settlements must be, and hereby are, sustained. 


(B-2893) 


VEHICLES—MOTOR—PASSENGER-CARRYING—-REPAIR LIMITATIONS— 
CLASSIFICATION OF ITEMS INVOLVING MAINTENANCE, UPKEEP, 
AND REPAIR 


The cost of accessories repairs and replacements, battery replacement, paint- 
ing, reconditioning of integral parts, repair labor and parts, seat-cover 
replacements, battery charging, battery rental, antifreeze compound, and 

: washing, polishing, and waxing, must be included in maintenance, upkeep, 

and repair cost limitation determinations under the applicable statutes lim- 

iting expenditures for maintenance, upkeep, and repair on any one motor- 

j propelled passenger-carrying vehicle, except as provided otherwise, to 

one-third of the market price of a new vehicle of the same make and class 

and in no case in excess of $400, but garage rent; storage; greasing; gaso- 
line, oil, and grease; pay of operators; tires; tire boots, chains, linings, 

i mountings, and their repairs and replacements; tubes; tube repairs and 

replacements; and towing (other than for purpose of repairing) need not 

be included. 


sang eee General Elliott to the Secretary of Agriculture, April 19, 
1939: 


I have your letter of April 3, 1939, as follows: 


Continuing a legislative policy that has been in effect for several years, sec- 
‘tion 83 of the Treasury and Post Office Department Appropriation Act for the 
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fiscal year 1989, Public, No. 453, 75th Congress, approved March 28, 1938 (52 
Stat. 147), provides that: 

“No appropriation available for the executive departments and independent 
establishments of the Government for the fiscal year ending June 30, 1939, 
whether contained in this act or any other act, shall be expended— 

“(c) For the maintenance, upkeep, and repair (exclusive of garage rent, pay 
of operators, tires, fuel, and lubricants) on any one motor-propelled passenger- 
carrying vehicle, except busses and ambulances, in excess of one-third of the 
market price of a new vehicle of the same make and class and in no case in 
excess of $400.” 

It is apparent, of course, that the purpose of this provision is to prevent 
excessive expenditures for maintenance, upkeep, and repair (as distinguished 
from ordinary running expenses) of motor vehicles which it would be more 
advantageous to replace outright. Congress saw fit, however, to exclude from 
this requirement the cost of expendable and highly variable operating items, 
such as garage rent, pay of operators, tires, fuel, and lubricants. In the 
opinion of this Department, a reasonable interpretation of the legislative in- 
tent also permits the exclusion of the cost of certain associated and related ex- 
pendable supplies and services. In order to establish uniformity in practice and 
in recording in the various bureaus and offices of this Department, it is neces- 
sary that a standard classification be established of items which are, and of 
items which are not, chargeable under the requirement relating to main- 
tenance, upkeep, and repair. The Office of Budget and Finance of this De- 
partment, therefore, proposes to issue a circular, for the information and 
guidance of all branches of this Department, in which such items are so 
classified. A draft of the proposed circular is enclosed, but before it is issued, 


your advice is requested as to whether there is any objection, in the opinion of 
your office, to the proposed classification indicated therein. 


The proposed circular provides: 


Maintenance, upkeep, and repair costs of motor-propelled passenger-carrying 
vehicles 


Under the provisions, section 3 of the Treasury-Post Office Appropriation Act, 
approved March 28, 1938 (Public, No. 453, 75th Congress), no appropriation shall 
be expended “for the maintenance, upkeep, and repair (exclusive of garage 
rent, pay of operators, tires, fuel and lubricants) on any one motor-propelled 
passenger-carrying vehicle, except busses and ambulances, in excess of one- 
third of the market price of a new vehicle of the same make and class and in 
no case in excess of $400.” 

In order that standard practice may be established and uniform records 
maintained, the following classification of items which are chargeable, and 
of those which are not chargeable, under the requirement of law, above re- 
ferred to, is circulated for the information and guidance of all bureaus and 
offices of the Department of Agriculture: 


Items chargeable to % replacement 
value or $400 limit on maintenance, 
upkeep, and repair 


Accessories (repairs and replacements, 
but not original purchases). 

Batteries, replacements, 

Painting. 

Reconditioning of integral parts. 

Repair labor. 

Repair parts. 

Seat covers (replacements). 

Towing (if for purpose of repairing). 


Items not chargeable to 4% replacement 
value or $400 limit on maintenance, 
upkeep, and repair 


Battery charging. 

Battery rental. 

Garage rent. 

Storage. 

Greasing. 

Gasoline, oil, 
compounds, 

Pay of operators. 

Tires. 

Tire boots, chains, linings, mountings, 
repairs, and replacements. 

Tubes. 

Tube repairs and replacements. 

Washing, polishing, and waxing. 

Towing (other than for purpose of re- 
pairing). 


grease, and antifreeze 


Drrecror oF FINANCE. 
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As the Congress has stated specifically the items which are not to 
be included in the limitation upon the amount which may be ex- 
pended for “maintenance, upkeep, and repair,” that is, items of 
“garage rent, pay of operators, tires, fuel, and lubricants,” it follows 
that all other items of maintenance, upkeep, and repair are to be 
included in the limitation. Battery charging, battery rental, anti- 
freeze compound and washing, polishing, and waxing, are not within 
the express exceptions and accordingly the cost of these items or 
services must be included within the one-third replacement value or 
the $400 lump-sum limitation, Other than as above indicated this 
office has no objection to the promulgation of the circular in the form 
submitted. 


(B-2944) 


RETIREMENT—CIVILIAN—LONGEVITY, ETC., INCREASES AND RATION 
ALLOWANCE INCLUSION FOR RETIREMENT-DEDUCTION PURPOSES 





Continued-service pay or longevity increase in the compensation of civilian 
employees of the Government, authorized by law or regulation, constitutes 
a permanent increase in the “basic salary, pay, or compensation” of em- 
ployees within the meaning of the compensation deduction requirement pro- 
visions of section 10 of the Retirement Act of May 29, 1930, 46 Stat. 475, 
rather than “salary, pay, or compensation given in addition” thereto within 
the meaning of section 4 of the said statute, 46 Stat. 471, on which no 
deductions are required. 
Retirement deductions required by section 10 of the Retirement Act of May 29, 
1930, 46 Stat. 475, to be deducted from the “basic salary, pay, or compensa- 
tion” of civilian employees of the Government should be computed, in the 
ease of members of crews of vessels of the Coast and Geodetic Survey re- 
cently covered into the classified civil service, on their compensation inclu- 
sive of the increase paid upon reshipment under the terms and conditions 
of the applicable regulations, but the subsistence allowance or commuted- 
ration allowance of such members, which is not required to be regarded as 
a part of their compensation in fixing the salaries of their positions under 
section 3 of the act of March 5, 1928, 45 Stat. 193, need not be included for 
retirement-deduction purposes. 


Acting Comptroller General Elliott to the Secretary of Commerce, April 21, 
1939: 


Your letter of April 7, 1939, is as follows: 


In connection with the administration of the provisions of Executive Order 
No. 8043, dated January 31, 1939, your early decision will be appreciated on the 
following question with relation to members of the crews of the vessels of the 
Coast and Geodetic Survey covered into the classified civil service by that Order. 

Under existing regulations, members of the crews of vessels of the Coast and 
Geodetic Survey are employed under a shipping contract to serve one year, 
with the provision that a monthly graduated longevity increase is added to the 
base pay of the rating after each year of continuous service up to and including 
the sixth year of continuous service, after which no additional increase is made, 
the maximum longevity of $10 per month having been reached. 

A commuted-ration allowance is made for each man while serving on board 
ship, the total amount of all rations being paid to a mess treasurer elected by 
the members of the mess. This mess treasurer makes all purchases and runs 
the affairs of the mess under the supervision of the commanding officer of the 
vessel. When members of the crew are detailed to temporary shore duty on 
field work away from the vessel, each is paid a commutation allowance as 
provided by regulations. 
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Your decision is requested on the question as to whether, in addition to tak- 
ing retirement deductions from the base pay of members of the crew, such 
deductions should also be taken from the continued-service pay and/or from 
subsistence allowances. 


_ Executive Order No. 8048, dated January 31, 1939, amending 
schedules A and B of the civil-service rules, includes the following 
under the heading “XI Department of Commerce.” 


5. Seaman, deckhand, fireman, cook, mess attendant, and water tender on 
vessels of the Department of Commerce. The Civil Service Commission, with 
the concurrence of the Secretary of Commerce, is authorized to include in the 
Classified service any of the foregoing positions which are of a character and 
stability of tenure similar to those now classified. 

It is understood that the question in the concluding paragraph of 
your letter relates to the basis for computing retirement deductions 
from compensation of members of crews of vessels of the Coast and 
Geodetic Survey given a retirement status by reason of having been 
covered into the competitive classified civil service. 

Section 10 of the Retirement Act of May 29, 1930, 46 Stat. 475, 
provides as follows: 


Beginning as of July 1, 1926, there shall be deducted and withheld from the 
basic salary, pay, or compensation of each employee to whom this act applies 


a sum equal to 3% per centum of such employee’s basic salary, pay, or com- 
pensation. * * * 


Section 4 of the same statute, 46 Stat. 471, 472, contains the 
following paragraph: 


The term “basic salary, pay, or compensation,” wherever used in this act, 
shall be so construed as to exclude from the operation of the act all bonuses, 
allowances, overtime pay, or salary, pay, or compensation given in addition to 
the base pay of the position as fixed by law or regulation. 


The act of February 26, 1931, 46 Stat. 1421, provides: 


That the Secretary of Commerce is authorized, in his discretion to continue 
the system of pay and allowances, including allowances for longevity, for 
officers and men on vessels of the Department of Commerce, that was in opera- 
tion as of July 1, 1929, until such time as legislation shall be enacted pursuant 
to section 2 of the act approved May 28, 1928 (45 Stat. 785), or similar legisla- 


tion affecting the classification of vessel employees in the field service of the 
Government. 


Paragraph 84 of Regulations and Instructions for the Government 


of the Coast and Geodetic Survey, approved January 2, 1931, as 
amended, provides: 


Continued service pay.—Any person, except a member of the crew of a vessel 
stationed in Philippine waters, who has served continuously for one year on a 
vessel of the survey shall, upon reshipment within two months immediately 
subsequent to the date of his latest discharge, if said discharge shall have 
recommended him for reshipment, receive, in addition to the authorized monthly 
rate of pay, $3 per month during the next year, or portion thereof: and for 
each subsequent reshipment, under the same conditions, he shall receive addi- 
tional continued service pay as follows: $2 per month during his second re- 
shipment, $2 per month during his third reshipment, and thereafter $1 per 
month during each additional reshipment until his total continued service pay 
amounts to $10 per month, which shall be the maximum continued-service pay 
that any person shall receive in addition to the authorized base pay of his 
rating. (See 71b.) 

(a) Any person who has served continuously for one year on a vessel of the 
survey stationed in the Philippine waters shall, upon reshipment within two 
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months immediately subsequent to the date of his latest discharge, if said 
discharge shall have recommended him for reshipment, receive, in addition to 
his authorized monthly rate of pay, $1 per month during the next year, or 
portion thereof, said continued service pay of $1 per month to be increased by 
$1 per month at the beginning of each succeeding period of one year of con- 
tinuous service thereafter, until the total continued-service pay amounts to $5 
per month, which shall be the maximum continued-service pay that he shall 


receive in excess of the authorized base pay of his rating for service on vessels 
of the survey stationed in Philippine waters. 

(b) Any person discharged by reason of reduction of the complement of a 
vessel or by the Director’s orders for any cause, and who is recommended in 
said discharge for reemployment, shall, upon reshipment, have his actual time 
of employment counted as a part of the year required for a one-year term, and 
shall also be entitled to the continuous service pay earned at the time of his 


discharge, if said reshipment shall occur within six calendar months from the 
date of said discharge. 


Paragraphs 85 and 87 of the same regulations provide as follows: 


Expenses when deprived of quarters.—Members of crews of vessels when de- 
tailed to temporary shore duty, or temporarily deprived of their quarters or 
mess privileges, or both, on account of repairs to the vessel or for other sufficient 
reason, shall be allowed a commutation in lieu of these. The amounts of com- 


mutation to be paid will be promulgated from time to time by the Secretary of 
Commerce. (See 87.) 


Rations.—Each member of the crew shall be allowed one ration or commuta- 
tion thereof, except, when in a hospital, or absent from his station either with 
or without leave in excess of 24 hours, or when other commutation is authorized 
for any reason by the director. The reason for the stoppage of rations shall be 
noted on the pay roll. When stoppage or resumption of ration allowance occurs 
during the day, the ration allowance shall be adjusted on the basis of three 
equal parts to a day, breakfast, dinner, and supper. (See 76b, 85.) 

The rate of commutation of ration allowance is fixed for each fiscal 
year by the Secretary of Commerce. See Circular No. 2-1938, dated 
May 31, 1938, fixing the rate for the fiscal year 1939. 

Continued-service pay or longevity increase in the compensation of 
civilian employees of the Government authorized by law or regulation 
constitutes a permanent increase in the “basic salary, pay, or compen- 
sation” of employees within the meaning of the retirement act, rather 
than salary, pay, or compensation given in addition thereto. See 
generally 27 Comp. Dec. 152; 10 Comp. Gen. 53; id. 302; decision of 
February 1, 1939, B-739. Compare 18 Comp, Gen. 375, 877. Accord- 
ingly, retirement deductions should be computed on the increase in 
compensation paid to members of crews of vessels of the Coast and 
Geodetic Survey upon reshipment under the terms and conditions of 
the quoted regulation 84, as amended. 

The subsistence allowance or commutation of rations of members 
of crews of vessels of the Coast and Geodetic Survey was granted im 
addition to their basic salary, pay, or compensation prior to the act. 
of February 26, 1931, 46 Stat. 1421, and under the provisions of that 
statute is not required to be regarded as a part of the compensation 
in fixing the salaries of the positions under the terms of section 3 of 
the act of March 5, 1928, 45 Stat. 193. Accordingly, under existing 
statute, retirement deductions are not required to be computed on 
the basis of subsistence allowance or commutation of rations, 
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(B-2986) 


DECEDENTS, ESTATES OF—SUGAR ACT OF 1937—AMOUNTS DUE 
DECEASED SUGAR PRODUCERS AND LABORERS—DISTRIBUTION 
PROCEDURE 


The provisions of section 304 (d) of the Sugar Act of 1937, 50 Stat. 903, for 
distribution of payments due deceased sugar producers are not for applica- 
tion to claims for unpaid wages of sugar laborers, which, under section 301 
(b) of the said act, are for payment “as the Secretary may determine,” 
but the Secretary of Agriculture having determined that amounts due un- 
paid deceased sugar laborers pursuant to the provisions of the latter section 
should be paid to the widow, heirs, or legal representative of the deceased, 
without regard to the claims of individual creditors of the estate, as is the 
manner provided for distribution of amounts due deceased sugar producers, 
General Accounting Office audit action will be accordingly. 


Actes. Comptroller General Elliott to the Secretary of Agriculture, April 22.. 
1939: 


Your letter of March 31, 1939, is as follows: 


There is attached a copy of a preaudit difference statement received in con- 
nection with a claim filed by the widow of a laborer who was entitled to a pay- 
ment of $8.99 under the 1937 sugar beet program. 

The following is a brief summary of the facts in this case: The 1987 sugar 
beet application, number 83-002-52, was submitted by one George Dalton as 
owner-operator. His application disclosed that he owed a laborer, one Pete 
Salazar, an amount of $8.99. The net payment due George Dalton was paid 
under D. O. voucher No. 13-97555, period of account being June 1988. The 
check was issued under D. O. symbol No. 78-347. The amount due Pete Salazar 
was not paid to him because his address was unknown. Subsequently appli- 
cation for the payment due Pete Salazar was filed on Form SB-116, “Laborer’s 
claim for payment of wages, 1937 sugar beet program,” by his widow, Elizabeth 
Salazar, for herself and as custodian of the minor children of Pete Salazar, 
deceased. In accordance with procedure approved by you in decision A-44002, 
dated July 6, 1988, the widow supported her claim with standard form 1055, 
“Application for payment of amounts due deceased or incompetent civilian 
employees, officers and enlisted men in the Military Service, and public creditors 
of the United States.” The widow, in executing standard Form 1055, did not 
answer the questions thereon relative to the payment of the funeral expenses 
of the decedent. Payment was administratively certified to the widow and sub- 
mitted for preaudit consideration. The preaudit office disapproved the payment 
for the reasons stated on the attached difference statement, namely, because 
Form 1056 did not disclose any information relative to the payment of funeral 
expenses. (At the time this case was preaudited your procedure relative to- 
the execution of Form 1055 required only a showing relative to the funer:! 
expenses of the decedent, whereas you now require, with a few exceptions, 
a showing as to whether all the debts of a decedent have been paid.) 

It appears that this exception is based upon the belief that creditors of a 
deceased sugar laborer are entitled, in accordance with the law of the State 
in which laborer was domiciled at the time of his death, to a payment due such 
laborer at the time of his death. It is the opinion of this Department, however, 
that under title ITI of the Sugar Act of 1987, 50 Stat. 903, creditors of a de- 
ceased sugar luborer are not entitled to claim the amount of a sugar payment 
due a laborer at the time of his death. By virtue of section 304 (d) of the 
above-cited act your preaudit offices hold, in accordance with your decision of 
July 6, 1988, supra, that creditors may not claim a sugar payment due a sugar 
producer at the time of his death. It appears that a distinction should not 
be made between persons entitled to claim payments due a deceased pro- 
ducer and due a deceased laborer. It is realized that the term “laborer” does 
not appear in section 304 (d). However, in view of the proviso in section 301 
(b), the payment referred to in section 304 (d) necessarily includes the amount 
due an unpaid laborer. Consequently, it appears that regardless of whether the 
person entitled to payment at the time of his death was a producer or an unpaid 
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inborer, payment should be made only to the legal representative or heirs of the 
decedent. 


An early consideration of the foregoing will be appreciated since the question 


affects not only the claim in the instant case but also all claims filed for amounts 
due deceased laborers. 


Section 304 (d) of the sugar act of 1937, 50 Stat. 912, contains 
provisions for the distribution of payments due deceased producers, 
but such provisions are not extended to unpaid wages of laborers and 
the language used does not justify the application of such provisions 
in such cases. 

Payment of the claims of unpaid laborers is authorized under 
section 301 (b) of said act in which it is provided that such payments 
“* * * may be made, as the Secretary may determine * * *” 
This would appear to impose upon you the responsibility for deter- 
mining the procedure which should be followed in effecting payment 
in such cases. As your letter appears to be a determination that 
amounts due unpaid deceased laborers pursuant to provisions of 
section 801 (b) of the act should be paid to the widow, heirs, or 
legal representative of the deceased without regard to the claims of 
individual creditors of the estate, otherwise proper applications for 
such payments will be audited by this office in accordance with such 
determination. 












(A-61291) 






























PUBLIC UTILITIES—RELOCATION OF TELEPHONE LINES—REQUIRE- 
MENT BY FEDERAL GOVERNMENT WITHOUT COST REIMBURSE- 
MENT 





_ The right of property in the franchise granted to a public service corporation 
by a State being subject to the paramount right of the State to require 
compliance with such reasonable rules, regulations, or orders as its respon- 
sible officials might see fit to make in the reasonable exercise of the State’s 
police power, and the United States after acquisition of the land being 
vested with a power analogous to the police power of the several States, 
no compensation may be paid to a public service corporation for removal 
of its overhead lines and placing of them beneath a highway constructed 
and maintained under Federal statutory authority notwithstanding the 
allegation that a public official authorized the relocation at Government 
expense, the relocation of the lines, even though involving collaterally 
“aesthetic considerations,” having been a reasonable exercise of the right 
of the Federal Government in the safeguarding of the general public against 
the falling of wires upon the highway, the performance of which was a 
service required by law to be performed without compensation, and the 
paramount reason assigned by the public official for the relocation of the 
lines—the safeguarding of the general public—being for acceptance as cor- 
rect, notwithstanding the corporation's contention that the change was be- 
cause of “aesthetic considerations” alone, in the absence of the clearest and 
most convincing proof otherwise. 


Acting Comptroller General Elliott to the Chesapeake and Potomac Telephone 
Companies, April 24, 1939: 


Your letter of January 20, 1939—filed, with supplemental data and 
accompanying brief, through your attorneys, J. Randolph Coleman, 


i ie ll a li 
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Jr., and R. A. Van Orsdel—requests further review of settlement 
dated October 7, 1936, wherein there was disallowed your claim for 
$1,698.01 covering alleged cost of removing overhead telephone line 
crossings and installing in lieu thereof subsurface cable crossings 
under Mount Vernon Memorial Highway at various points between 
Alexandria and Mount Vernon, Va. This claim was the subject of 
decisions rendered October 3, 1935, December 9, 1937, and March 22, 
1938, wherein you were informed of the reasons this office may not 
approve payment from appropriated moneys or modify the settlement 
disallowing the claim. 

The pertinent facts, upon which your claim is predicated, are shown 
by the records of this office to be as follows: 

By resolution dated September 2, 1914, the Board of Supervisors 
of Fairfax County, acting in pursuance of authority vested in them 
by sections 4035 to 4038, inclusive, of the Code of Laws of the State 
of Virginia (section 1294h, Virginia Code 1904), granted permission 
to your company to construct, operate, and maintain poles, wires, etc., 
“upon, along, in, under, and through the roads, streets, highways, 
and other public places, in the County of Fairfax, Virginia.” While 
it is stated in the resolution that “It is expressly understood that 
the foregoing privilege is a license merely granted under the provisions 
of chapter 1294h, of the code of 1904,” it is noted that in the brief 


filed by your attorneys this so-called privilege is referred to as a 


“franchise” rather than as a “license.” In view of its nature, how- 


ever, and the fact that the company, acting pursuant to the terms 
thereof and in reliance thereon, has incurred substantial expense in 
the erection of poles, wires and other equipment, no objection will be 
made for present purposes to the designation of the grant as a 
“franchise.” McPhee & McGinnity Co. v. Union Pacifie Railroad 
Co., 158 F. 5, 10; Sullivan Timber Co. v. City of Mobile, 124 F. 644, 
648. 

In addition to this “franchise” granted by the board of supervisors 
of Fairfax County, there was granted to your company on July 27, 
1915, by the common council and board of aldermen of the city of 
Alexandria (also acting pursuant to authority vested in them by 
sections 4035 to 4038 of the Code of Laws of the State of Virginia), 
“the right to construct, maintain, and operate a general telephone 
system in the city of Alexandria, and to erect, construct and main- 
tain the necessary poles, wires, conduits, cables, and fixtures, on, over, 
along, in, under, and through the streets, public alleys, and other 
public ways and places in the city of Alexandria.” Your company 
is also shown to have secured a similar franchise from Harriet M. 
Frost, owner of property situated at a place hereinafter referred to 
as Wellington Villa crossing. 

161412—89—53 
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In accordance with the rights thus conferred, your company 
erected poles, wires, etc., along the streets, roads, and highways of 
Fairfax County and Alexandria and has since maintained them as 
part of its general telephone system. 

On May 23, 1928, some thirteen years after these franchises were 
granted to your firm, there was approved an act of Congress (45 Stat. 
721), authorizing construction of a memorial highway to connect 
Mount Vernon, Va., with the Arlington Memorial Bridge across the 
Potomac River at Washington. Under the terms of this act the 
Secretary of Agriculture was, among other things, empowered “to 
acquire such lands as may be necessary for the proper location, con- 
struction, and maintenance of said highway, including parking, by 
purchase, condemnation, gift, grant, dedication, device, or otherwise, 
from any source whatsoever.” A considerable portion of the land 
acquired pursuant to this enactment was located in the city of Alex- 
andria and Fairfax County, and at the six different points to which 
the present claim relates the wires of your company crossed the new 
highway site—these points being identified as Bashford Lane, South 
Alexandria, Wellington Villa, Arcturus Lane, Yates property, and 
Old Warwick Station. The administrative control of the highway 
was transferred, upon completion, from the Department of Agricul- 
ture to the Director of Public Buildings and Public Parks of the 
National Capital (46 Stat. 483). 

The reasons which induced the proposal to change the location of 
the wires are set forth in letter signed by the Superintendent of the 
National Park Service, dated January 11, 1935, as follows: 

* * * When the Government purchased these areas for highway pur- 
poses the telephone company was permitted to retain its poles and lines thereon, 
and no attempt was made to disrupt telephonic service, except the Bureau of 
Public Roads deemed it advisable to prohibit the overhead crossing of the 
telephone lines in order to preclude the falling of wires | upon the highway 
such as frequently happens during stormy weather. * * 

* * * it is desired to continue this work so as to ev sai lhe eliminate all 
overhead crossings and the resulting danger to the public. 

A similar reason for the change is assigned by the Assistant Secre- 
tary of the Interior in letter of August 3, 1935, wherein it is stated 
that: 

* * * the Director of the former Office of Public Buildings and Public 
Parks of the National Capital, in view of his responsibility for the safety of 
the public, considered it advisable to preclude the falling of wires upon the 
highway, such as frequently happens during stormy weather, by changing the 
system of crossing from overhead to underground. 

It appears that in connection with the negotiations which attended 
the making of arrangements for the changing of the wires of your 
company from overhead to underground you submitted to the Gov- 
ernment an estimate of the expense which would be entailed, and by 
letter of June 20, 1933, initialed by “J. A. Woodruff, Director,” you 
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were authorized to proceed with the work at a cost not to exceed 
$1,905. Upon completion of the work you submitted an invoice to 
the United States in the amount of $1,698.01, which is said to repre- 
sent the actual cost to your firm of effecting the required change in 
location of your lines. 

The sole question for present consideration is your right to receive 
this amount under the facts and circumstances as above related. 

It is well settled that franchises of public service corporations are 
property. Monongahela Navigation Co. v. United States, 148 U. S. 
312, 329; Willcow v. Consolidated Gas Co., 212 U. S. 19, 44. It fol- 
lows, therefore, since the property owners from whom the United 
States purchased the land in question could confer no greater title 
or interest than they possessed, that the title taken by the Government 
to the Jand which it purchased was subject to any franchise rights 
therein held by your company. These rights, being property, could 
not be taken or used by the United States without payment of just 
compensation. Monongahela Navigation Co. v. United States, supra. 
But it does not follow as a corollary that every interference with your 
franchise on the part of the United States amounts to such an inter- 
ference or taking as to entitle you to compensation. Before this land 
was purchased by the United States your right of property in the 
franchise was subject to the paramount right of the State of Virginia 
to require compliance with such reasonable rules, regulations, or 
orders as its responsible officials might see fit to make in the reason- 
able exercise of the State’s police power (C., B. & Q. Ry. Co. v. 
Drainage Commissioners, 200 U. S. 561, 583, et seg.; New Orleans Gas 
Light Co. v. Drainage Commission, 197 U. S. 453; C., B. & Q. Ry. Co. 
v. Chicago, 166 U. S. 226), and after the transfer to the United States 
you were similarly subject to the same right in the United States, for 
the Federal Government “has a power over its own property analo- 
gous to the police power of the several States.” Camfield v. United 
States, 167 U. S. 518, 525, Also, see generally Block v. Hirsh, 256 
U. S. 135, which gives recognition to a regulatory power in the 
Uinted States comparable to the police power of the States. 

The enforcement of an order issued in the legitimate exercise of a 
police power is not a taking of property without due process of law 
and compensation need not be made. New Orleans Public Service, 
Inc. v. New Orleans, 281 U. 8. 682, 687; Cincinnati, J. & W. Ry. v. 
Connersville, 218 U. S. 336, 344. 

Hence, it appears clear that if the United States, in the valid exer- 
cise of a regulatory authority comparable to that of the police power 
in a State, could require your firm to remove its overhead lines and 
place them beneath the highway, you are not entitled to compensa- 
tion for having performed this service. Nor would this conclusion 
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be altered if the facts are as you contend that a duly empowered 
public official authorized you to proceed with the work and indicated 
that you would receive reimbursement from the United States for 
expenses incurred, for—as your brief concedes—such official was 
clearly without authority to obligate the United States to pay you 
for any service which you were required by law to perform without 
compensation. A public official can only bind the Government when 
acting pursuant to adequate authority properly conferred. Floyd’s 
Acceptances, 7 Wall. 666; Whiteside v. United States, 93 U. 8. 247. 

In this connection your brief, filed through counsel as hereinbefore 
stated, recites the correct rule which this office must recognize in 
deciding this question, to be as follows: 

The company is willing to concede that not every employee of the Govern- 
ment is authorized to obligate it and that even a duly authorized officer cannot 
obligate the Government to pay for services which it is entitled to have gratui- 
tously performed for it. * * * (Claimant’s brief, page 5.) 

An agreement, such as is suggested, to pay your firm for perform- 
ing an obligation imposed upon it by law apparently would be void 
ab initio for want of consideration and as being contrary to public 
policy. J. J. Preis and Co. v. United States, 58 Ct. Cls. 81, 86; Vul- 
canite Cement Co. v. United States, 74 Ct. Cls. 692, 705. 

The police power (with which, as above noted, the power of the 
United States over its property is comparable) is of far-reaching 
scope; is “one of the least limitable of the powers of Government”; 
and is coextensive with the necessities of any given case which in- 
volves the safeguarding of the public interest. HLubank v. Richmond, 
296 U. S. 187, 142; Sligh v. Kirkwood, 237 U. S. 52, 58-9; Home 
Building and Loan Association vy. Blaisdell, 290 U. 8. 398, 436-7; 
- Asher vy. Ingels, 18 F. Supp. 654, 658. That it includes the right to 
require the placing of wires of public service companies under the 
surface of the ground has been recognized in several cases. 

In the case of Oil City v. Postal Telegraph Cable Co., 68 Pa. 
Super. Ct. 77, the court announced the rule in situations of this nature 
to be that— 
The right to maintain telephone and telegraph wires along the streets of a 
city is not absolute although such occupancy may be under municipal consent ; 
it is subject to such regulation as the public interests demand. When, there- 
fore, the safety and comfort of the community require that electrical wires be 
placed in conduits beneath the surface such regulation is as lawful as would 
be one which required the wires to be placed above the ground or in a 


conduit along the surface or that prescribed the kind and location of poles to 
be used. 


Again, in the case of Duquesne Light Co. v. City of Pittsburgh, 251 
Pa. 557, 97 Atl. 85, 87, it was stated that: 


The right of a municipality to exercise control over the erection and main- 
tenance of poles and electric wires in the streets, and to compel them to be 
removed or the wires placed underground, where the safety or convenience of 
the public requires such action, has been generally recognized. 
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In the case of Porter v. Municipal Gas Company, 220 'N. Y. 152, 
156, the court dismissed the contention that an ordinance requiring 
certain wires of public service companies to be placed underground 
was unconstitutional as impairing property rights, with these words: 

We feel so clear that the common council had the power, under the authority 

conferred upon it by statute and under the conditions incorporated in de- 
fendant’s contract with the city, to pass an ordinance of this kind in the 
exercise of the police power * * * that we shall not consider these questions 
at length. 
See, also, American Rapid Telegraph Co. v. Hess, 125 N. Y. 641; 
Northwestern Telephone Exchange Co. v. Minneapolis, 53 L. R. A. 
175; Western Union Telegraph Co. v. Mayor of New York, 3 L. R. A. 
449; People ex rel New York Electric Lines Co. v. Squire, 107 N. Y. 
593; Laclede Gas Light Co. v. Murphy, 170 U.S. 78; New Orleans Gas 
Light Co. v. Drainage Commission, 197 U. S. 453. 

These cases, of course, recognize that any order requiring the 
placing of lines beneath the surface must be made in the public 
interest and for the purpose of furthering a public need or conven- 
ience; such a requirement may not be imposed arbitrarily or for the 
accomplishment of a purpose not within the regulatory power. For 
instance, the principle set forth in the brief filed by your attorneys 
that “restrictions on the use of property for purely aesthetic pur- 
poses are regarded as invasions of private property” is fully recog- 
nized, with the modification, however, that “aesthetic considerations 
enter in to a great extent, as an auxiliary consideration, where the 
regulation has a real or reasonable relation to the safety, health, 
morals, or general welfare.” General Outdoor Advertising Co. v. 
Indianapolis, 202 Ind. 85. See Annotations in 72 A. L. R. 465, 477, 
et seq. 

With respect to the present case, it may be said, therefore, that 
while the regulatory power of the United States over its property 
(which, it may be repeated, is analogous to the police power of the 
States) may not be such as to justify the issuance of an order for 
placing all telephone lines beneath the surface of the Mount Vernon 
Memorial Highway for the sole purpose of beautifying said highway, 
the fact that this may have been a collateral consideration would not 
nullify the validity of such an order as a valid exercise of regulatory 
power since the principal reason which motivated the change is offi- 
cially stated to be that “the Director of the former Office of Public 
Buildings and Public Parks of the National Capital, in view of his 
responsibility for the safety of the public, considered it advisable to 
preclude the falling of wires upon the highway, such as frequently 
happens during stormy weather.” In the face of this definite official 
pronouncement that safety of the public was the prime reason for 
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changing the wires from overhead to underground, your contention 
that the change was “to satisfy aesthetic considerations” must fail. 
Where a reason is assigned by a public official as the motive for the 
exercise of an official act every presumption is to be indulged in favor 
of the correctness of his statement of reason, and only the clearest 
and most convincing proof that such statement is without basis can 
serve to overcome that presumption. See, by analogy, Louisville & 
Nashville Railway v. Kentucky, 161 U.S. 677, 700-701; United States 
v. California & Oregon Land Co., 148 U. 8. 31, 43. Since the United 
States, in the exercise of its regulatory power to protect the public 
against danger, was possessed of ample authority to require your 
company, without compensation, to place the lines underground, it 
follows, as previously stated, that there was no authority in any public 
official to obligate the United States to make payment therefor. 

Accordingly, the previous decisions were correct in refusing to 
modify the action disallowing your claim. Your brief, at pages 8-9, 
indicates a small payment of $135 was made to you by a disbursing 
officer for a relocation of your wires at Slater’s Lane Crossing under 
circumstances similar to the circumstances under which the reloca- 
tions were made which are the subject of your present claim. Ac- 
cepting that such an improper payment has been obtained by you, 
restitution should be made forthwith. See United States vy. Dempsey, 
104 F. 197, 199; Heidt v. United States, 56 F. (2d) 599, certiorari 
denied 287 U. S. 601; United States v. Wurts, 303 U. S. 414. 


(B-3049) 


CONTRACTS—DAMAGES—LIQUIDATED—INCLUSION OF SUNDAYS AND 
HOLIDAYS IN DELIVERY TIME COMPUTATION, AND CONSTRUCTION 
OF DELIVERY TIME PROVISION 


General rule with respect to computing delivery time and delays in delivery 
for liquidated damage purposes under a contract is that intervening Sun- 
days and holidays are to be counted unless specifically excluded by the 
terms of the contract, except that if the last day for performance falls on 
a Sunday or holiday, and performance is rendered on the next secular day, 
the performance will be regarded as within the required time, but if the 
performance be not rendered on the next secular day, then all intervening 
Sundays and holidays are to be included. 

Where a contract provides, in conection with its IMquidated-damage clause, 
for delivery of transcripts, and copies, of hearings within a specified time 
“after the close of each day's proceedings”, there is no basis for con- 
struing the provision to mean that delivery is to be made within the speci- 
fied number of days after the close of a hearing—instead of after the close 
of each day's proceedings—where the hearing extends more than 1 day. 


Acting Comptroller General Elliott to the Chairman, Civil Aeronautics Author- 
ity, April 24, 1939: 


There has been received your letter of April 12, 1939, as follows: 


Reference is made to Contract Caa-100, covering the stenographic reporting 
of hearings held by the Civil Aeronautics Authority during the present fiscal 
year. 
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The contract provides, under item 1 of schedule A and item 1 of schedule 
B, for delivery of the manuscript and copies of each day’s proceedings within 
five days thereafter. Under item 2 of schedule A and item 2 of schedule B, 
the contract provides for delivery of the manuscript and copies of each day's 
proceedings by 9:00 a. m. on the following day. Each order specifies the item 
under which deliveries are to be made. The contract also provides for charg- 
ing the contractor liquidated damages at the rate of $10.00 per day for each 
day of delay in making deliveries. 

There has been submitted for payment a voucher in the amount of $66.60 
for reporting the proceedings of a hearing started December 28 and completed 
on December 29, 1938, on order No. 39-1254. .The manuscript and copies were 
delivered on January 6, 1939. Strictly speaking, it would seem that the con- 
tract required that the report of the proceedings of December 28 be delivered 
on January 2, and that the report of the proceedings of December 29 be de- 
livered on January 3, as the order specified delivery within five days. There 
was no cause of delay known to this office on the basis of which an extension 
of time could be granted, and if the contract time is to be computed in calendar 
days there was a delay of four days in delivering the report for December 28, 
and a delay of three days in delivering the report for December 29. Liquidated 
damages would amount to $70.00. 

There has been submitted for payment another voucher in the sum of $125.85 
covering several orders as follows: 


Date of Delivery of . Liquidated 
Order No. hearing transcript 2 damages 


Dec. 
Dee. 
Dec, 


Liquidated damages as tabulated above are computed on the basis of the con- 
tract time being figured in calendar days and the orders requiring the delivery 
of the report of each day's proceedings within five days thereafter, regardless 
of whether the hearing lasted one day only or extended over a period of 
several days. The matter has been discussed orally with the contractor, who 
states that he understands the contract time is properly computed in working 
days and that, when five-day deliveries are specified, the manuscripts and copies 
are to be delivered within five days after the close of the hearing, or when 
the hearing is adjourned for continuance at a later date, within five days after 
the last of the consecutive sessions. 

This interpretation of the contract would be entirely satisfactory to the 
Authority and your decision is respectfully requested as to whether settlement 
on these vouchers and on all future vouchers may be made on that basis. 
Where five day deliveries are specified in the orders, it would be even more 
satisfactory to this office if deliveries were withheld until the close of the 
hearings or until the last of the consecutive sessions, as in such Cases the 
transcripts and carbons are not actually needed earlier than that. Whenever 
it is desired that deliveries be made daily the orders will be placed under 
item 2 of schedule A or item 2 of schedule B, Presumably, if the contract 
time is computed in working days in item 1, it should be considered that de- 
livery by 9:00 a. m. on the following day under item 2 means on the following 
business day. 
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Your immediate decision is requested, inasmuch as several vouchers under 
this contract are being held pending clarification of the points in question. 

The contract in question dated October 19, 1938, contains the fol- 
lowing provisions relative to deliveries under items 1 and 2, schedules 
A and B, and with respect to the assessment of liquidated damages 
for any delay in deliveries: 

Item 1. Ordinary Copy, which contemplates the delivery of transcripts and 


copies within not less than two days nor more than five days, as ordered, after 
the close of each day’s proceedings. 


. 2 > + . . . 


Item 2, Daily Copy, which contemplates delivery of transcript of each day’s 
proceedings and copies as ordered, not later than 9 a. m. on the following 
day: 


. . - * . . . 


For each day of delay in making delivery of transcripts and carbon copies 
after the due date for delivery thereof, ten dollars ($10.00) liquidated dam- 
ages shall be deducted from the amount earned under this contract, provided 
that liquidated damages shall not be charged the contractor when, in the 
judgment of the Secretary of the Civil Aeronautics Authority, the delay is due 
to unforeseeable causes beyond the control and without the fault or negligence of 
the contractor. 

The general rule with respect to computing delivery time and de- 
lays in delivery under a contract is that intervening Sundays and 
holidays are to be counted unless specifically excluded by the terms 
of the contract. In other words, delivery within not more than five 
days after the close of each day’s proceedings means consecutive cal- 
endar days thereafter, except that if the last day for performance 
falls on a Sunday or holiday and performance is rendered on the next 
secular day the performance will be regarded as within the required 
time. However, if performance be not rendered on the next secular 
day then all intervening Sundays and holidays are to be included in 
computing the period required by the contractor for performance and 
the period for which liquidated damages accrue. See 9 Comp. Gen. 
836 and authorities cited therein; also, 16 Comp. Gen. 918. 

The above-stated rule is for application to deliveries under item 2 
of the contract to the extent that if “the following day” falls on a 
Sunday or a holiday, delivery on the succeeding secular day will 
meet the requirements. If, however, delivery is not made on the 
succeeding secular day, that day is to be included as a day of delay 
in the computation of liquidated damages. 

The language of the contract as stated under item 1 of the sched- 
ules is clear and unambiguous in its requirement that delivery be 
made of each day’s report not less than 2 days nor more than 5 days, 
as ordered, after the close of each day’s proceedings. Since that 
intent is clearly expressed, there is no basis for construing the pro- 
vision to mean that delivery is to be made within the number of 
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days—not exceeding 5 days—as ordered, after the close of a hearing 
where that hearing extends more than 1 day. 

It appears that the deductions for liquidated damages as stated 
in the third and fourth paragraphs of your letter are correct with 
the exception of the deductions made on orders No, 39-972 and 
39-973. As to these orders the delivery dates fall respectively on 
December 11 and 18, 1938, which were Sundays, and delivery was 
made on the following secular day in each case. Therefore, there 
was no delay under those orders and liquidated damages did not 
accrue, 

Your questions are answered accordingly. 


(B-3046) 


ALIENS—ILLEGAL EMPLOYMENT—RETENTION OF SALARY ON DE 
FACTO EMPLOYEE BASIS 


Where an individual, probationally appointed, was subsequently separated 
from the service upon request of the Civil Service Commission because of 
his mistakenly having certified himself to be a citizen of the United States, 
he may not be permitted to retain the salary received under the said 
appointment subsequent to July 1, 1938, on the basis of having been a 
de facto employee, the appropriation act involved thereafter—section 5 
of the Independent Offices Appropriation Act, 1939, 52 Stat. 435—having 
specifically prohibited payment of compensation therefrom to any person 
not meeting the citizenship requirements of the act. 


Comptroller General Brown to the Chairman, Social Security Board, May 2, 
1939: 


Consideration has been given your letter of April 10, 1939, as 
follows: 


Under date of November 22, 1937, the Civil Service Commission certified 
to the Social Security Board, on certificate No. 42172 (G9082), one Vincent 
R. Catano for appointment as under sorting-machine operator, CAF-1, at 
$1,260 per annum, in pursuance of which Mr. Catano was probationally ap- 
pointed to the position and at the salary indicated on January 3, 1938. He 
entered on duty under this appointment on January 8, 1938. 

Under date of October 4, 1938, the Civil Service Commission addressed the 
following letter to the Board: 

“The Commission refers to the case of Vincent R. Catano, who, the records 
show, is employed as an under sorting-machine operator, in the Social Security 
Board at Baltimore, Md., having been appointed on January 8, 1938. 

“On June 10, 1938, Mr. Catano addressed the following letter to the Com- 
mission : 

“‘T am serving a probationary term at the Social Security Board in Balti- 
more as an under sorting-machine operator from the exam. of March 6, 1937, 
at Baltimore. 

“‘T have recently discovered an error made by me unknowingly in my 
application prior to the exam. I came to Washington June 7, 1938, with this 
information and was advised by Mrs. Bell to write it out so that it could be 
presented to you. 

“It concerns my place of birth. Instead of being born in New York as 
was my impression, I have now learned from my mother that I was brought 
over to this country from Frisea, Italy, in 1913 or 1914 as a child of 3 or 4. 
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This information was gained after visiting my mother and telling her I had 
written to N. Y. for my birth certificate and that they had no record of it— 
whereupon she astounded me by saying I was not born in N. Y. but Italy. 
That she brought me over with her to join my father who was in Baltimore. 

“*T recall several times when I was young that my father had said.I was 
born in N. Y., and therefore I just took it for granted that it was so. I never 
dreamed of consulting my mother about it because my father ruled the house 
with a firm hand. There was no disputing him. Also another reason why 
mother was rarely consulted in matters that dealt with places, dates, etc., 
is the fact that she had no schooling whatsoever either in Italian or English. 
Incidentally I may add that I left home at 19 and was married. My father 
died 2 years later (Mar. 1931). Since my marriage I have visited my mother 
occasionally and my birthplace was never discussed. 

“‘T have just asked my mother if she had not overhead my father say that 
I was born in N. Y¥Y. She said she did but that it was because of the dif- 
ferences between our neighbors and their children and ourselves. We were 
constantly at odds. They were Sicilians and we were Abruzzies. Perhaps if 
the kids had known I had come over from Italy, I might have been subjected 
to worse treatment than I received. He was trying to protect me as much 
as possible. 

“‘Since getting this information I have found that my father had filed his 
first papers for citizenship but there is no record of his second papers being 
taken out. Now then, although I have voted, I find that technically I am not 
a citizen. I have been to the naturalization office and they said that under the 
circumstances I could file a petition for citizenship under my name and could 
receive same in about ninety days. I have done this. I mailed the petition 
June 10, 1938. 

“‘In writing this—I am endeavoring to try and rectify this mistake if its 
humanly possible. I have a wife and 3 children to support and I am also 
getting along very nicely at my job. So if you can bear with me in this matter 
and offer me some assistance and guidance, you will have the heartfelt thanks 
of my whole family.’ 

“Investigation in Mr. Catano’s case disclosed that the place of his birth 
is shown as Italy on the public school records at Baltimore, Maryland, where 
he attended school. He was accorded a personal interview by the Commis- 
sion’s representative at which time he explained that he did not remember 
just how Italy came to be shown as the place of his birth unless his father 
had entered him in school and had given that information. Mr. Catano 
presented a life insurance policy at the time of the interview and his nation- 
ality was shown as American in that policy. 

“In his application for horizontal sorting machine operator filed on Novem- 
ber 24, 1986, which resulted in his present employment, Mr. Catano stated 
“he was a citizen of the United States and that he was born in New York on 
April 21, 1910. He furnished the same information concerning the place and 
oa of his birth in the declaration of appointee executed by him on January 7, 
1938. 

“As Mr. Catano was not a citizen of the United States, he was not eligible 
to file his application or take the examination or receive an appointment in 
the Government service. He was, and is, unable to meet the competitive re- 
quirements for admission to the examination which resulted in his probational 
appointment. He is therefore holding in contravention of the law a position 
which rightfully belongs to some qualified eligible. It may be stated also that 
under the provisions of the Independent Offices Appropriation Act for the 
fiscal year 1939, he may not receive pay regardless of whether he is permitted 
to remain in the service. 

“Accordingly, the Commission finds it necessary to request your office to 
remove Mr. Catano from the service. 

“In this connection, it may also be stated that the Commission’s action is 
not based upon a desire to take punitive action in the premises but rather upon 
its duty to administer its examining function in the best interests of the whole 
competing public and particularly upon its desire to preserve the rights of 
the duly qualified competitors in this examination, one of whom, as a matter of 
fact, was entitled to the position which Mr. Catano now holds. 

“Please notify the Commission of the action taken.” 

On September 9, prior to the receipt of this letter, the Civil Service Com- 
mission had advised the Board of this situation by telephone. Mr. Catano 
was notified immediately by our Baltimore office that his appointment had 
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been in contravention of the law. Accordingly, he was released from duty 
that day and was placed in a nonpay status, beginning September 9. 

As sated in the Commission’s letter, the employment of Mr. Catano, an 
alien, after June 80, 1938, was in violation of section 5 of the Independent 
Offices Appropriation Act, 1939, approved May 23, 1938. 

Mr. Catano has received payment from the Board for services rendered, 
beginning July 1, 1988, as follows: 


July 1 to August 31, 1988 @ $1,260 per annum__--------_--- $202.64 (9614%). 


Mr. Catano’s application and personal history statement, on file with the 
Board, shows that he was born in New York City. It is believed that he 
made this statement in good faith. 

You will note that, despite the fact that the Civil Service Commission had 
been informed by Mr. Catano of his foreign birth on June 10, the Board was 
not advised until September 9, by telephone, and not until October 4, by letter. 

Incidentally, Mr. Catano was again certified to the Board by the Commis- 
sion on January 21, 1939, for probational appointment. 

In letter of December 13, the Board asked the Commission to validate Mr. 
Catano’s appointment of January 8, 1938, as soon as he became a citizen, 
which was anticipated as of February 21, 1939. Mr. Catano had filed his citi- 
zenship petition on November 21, 1938. The Commission replied, on February 
10, 1939, as follows: 

“Referring to your letter of December 13, 1938, and previous correspondence 
concerning Vincent R. Catano whose removal from the service was requested 
because he was not a citizen of the United States, you are informed that the 
Commission has no legal authority to permit Mr. Catano’s retention in the 
service as he is not now a citizen of the United States and it is, therefore, 
requested that his removal be effected and the Commission informed when 
such action is taken.” 

Accordingly, Mr. Catano was separated from the service at the close of busi- 
ness February 14, 1939. 

Mr. Catano became a citizen of the United States on February 23, 1939, un- 
der certificate of citizenship No. 4624504, petition No. 16912. ‘This certificate 
states that he was admitted a citizen at a term of the District Court of the 
United States for the District of Maryland held pursuant to law at Baltimore, 
Maryland, he having complied in all respects with the naturalization laws of 
the United States applicable in his case. It is understood that admittance to 
citizenship was based on the Cable Act of September 22, 1922, 42 Stat. 1021, as 
amended by act of May 24, 1934, 48 Stat. 797. 

Under date of March 22, 1939, file reference “I-2795 CT:WMP,” the Civil 
Service Commission granted authority under section 4, rule 8, for the tempo- 
rary appointment of Mr. Catano as a junior tabulating machine operator, 
CAF-2, at $1,440 per annum, for duty in Washington, D. C. (to be assigned to 
Baltimore, Maryland), for a period not to exceed three months. He was 
appointed and entered on duty with the Board on March 27, 1939. 

In view of the unusual circumstances in this case and of the fact that he is 
now a citizen of the United States, the Social Security Board requests a de- 
cision as to whether the employee must be called upon to refund the amount 
of compensation paid him during July and August 1938, 


If there were involved only the question of an appointment in con- 
travention of the Civil Service laws and regulations, it might have 
been possible to hold that the salary received during July and August 
1938 for services actually performed under the illegal appointment 
could have been retained on the ground that he was a de facto em- 
ployee. See 8 Comp. Gen. 73 and cases therein cited. However, 
there is involved here the provision in section 5 of the Independent 
Offices Appropriation Act, 1939, approved May 23, 1938, 52 Stat. 
435, which reads: 


No part of any appropriation contained in this act or authorized hereby to 
be expended shall be used to pay the compensation of any officer or employee 
of the Government of the United States, or of any agency the majority of the 
stock of which is owned by the Government of the United States, whose post 
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of duty is in continental United States unless such person is a citizen of the 
United States, or a person in the service of the United States on the date of 
the approval of this act who being eligible for citizenship has filed a declara- 
_ of intention to become a citizen or who owes allegiance to the United 
tates. 


The facts presented disclose that Mr. Catano, on May 23, 1938, the 
date of approval of the above-quoted act, was not a citizen of the 
United States nor had he filed a declaration of intention to become 
such citizen. See 17 Comp. Gen. 1047; id. 1104. While it appears 
that Mr. Catano is now a citizen of the United States, there is noth- 
ing to indicate that the certificate of citizenship granted to him by 
the court February 23, 1939, was retroactively effective to July 1, 
1938, and hence may not be regarded as meeting the conditions of 
the appropriation act, supra. 

In decision of June 23, 1938, 17 Comp. Gen. 1104, 1108, to you, 
it was stated: 
Reference has been made to the opinion of the Acting General Counsel of the 
Social Security Board concluding that, by reason of his marriage to an American 
citizen prior to May 23, 1988, “Mr. Grange is in the same position, with respect 
to prospective citizenship which he would now occupy had he filed, more than 
5 years ago, a declaration of intention to become a citizen.” It is not within 
the province of this office to determine the right of Mr. Grange to naturalization 
without declaring his intention to become a citizen, but however that may be, 
his marriage to an American citizen was not a declaration to become a citizen. 
Accordingly, it is the view of this office that his marriage prior to May 23, 1938, 


does not qualify him to receive salary as an officer or employee of the United 
States on or after July 1, 1938. 


Since the payment of compensation to Mr. Catano for the months 
of July and August 1938 was in direct contravention of the plain 
provisions of section 5 of the act of May 23, 1938, hereinbefore quoted, 
I have to advise that Mr. Catano should be required to refund the 
amount of salary received by him for the months of July and August 
1938, and there should be returned to the appropriation the amount 
deducted for retirement and deposited to his credit in the retirement 
fund covering said period. 


(B-3260) 


ADVERTISING — MEMORIAL CONSTRUCTION — SPECIFICATIONS RE- 
QUIRING BIDS ON VARIOUS KINDS OF STONE—CONTRACT LOW 
BID AWARD PROCEDURE 


Where, under the general discretionary authority vested in the Commission, 
specifications in connection with the construction of a public memorial 
required several bids, each based on the use of a different kind of stone 
of the major portions of the exterior masonry work, in order that, should 
the low bid on the stone of first choice be excessive in the light of the 
funds available for the work, one of the less expensive stones could be 
considered, there is no objection to the acceptance of the lowest bid on 

the particular stone selected within the range of the different kinds enumer- 

ated in the specifications should it be determined that the stone so selected 
is more suitable for the purpose than any of the lower priced stones, and 
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the entire cost of the memorial will not exceed the statutory limitation 

because of the said selection, section 3709, Revised Statutes, contemplating 

merely the acceptance of the lowest bid on the particular stone selected and 

pas the lowest bid on any of the kinds of stone enumerated in the speci- 
cations. 


Comptroller General Brown to the Executive Agent, Thomas Jefferson Memorial 
Commission, May 2, 1939: 


There has been received your letter of April 21, 1939, as follows: 


In connection with the contemplated construction of the Thomas Jefferson 
Memorial, a question has arisen with regard to the award of the proposed work 
pursuant to the bids received. It is, therefore, requested that you advise this 
service as to whether or not any objection would be interposed if the contract 
for the work is executed on the basis indicated in the attached copy of the 
letter of award and the abstract of bids. For your information, there is also 
enclosed a copy of the specifications for the work as advertised, as well as 
copies of subsequent amendments. 

As indicated in paragraphs 23 and 81 of the specifications and in Standard 
Government Form of Bids, six main bids were required, each based on the use 
of a different kind of stone for the major portions of the exterior masonry work. 
Because of the difference in the character and cost of the stones, it was deemed 
advisable to follow this procedure in order that, should the low bid submitted 
on the basis of using Imperial Danby Marble, which was the first choice of 
the architect, be excessive in light of the funds available for the work, one of 
the less expensive stones could be considered. 

Although the several bids received reflect the cost of furnishing the several 
kinds of stone and indicate that the less desirable stone is less expensive, the 
low bid for constructing the Memorial in Imperial Danby Marble is of such 
amount that the funds available will permit of the use of this stone. 

The point in question in this instance is, is the Thomas Jefferson Memorial 
Commission required, under the circumstances, to award and contract for the 
work on the basis of the lowest of the main bids submitted by the low bidder 
without regard to the character and quality of the stone proposed for use pur- 
suant to such bid, or may it contract for the work on the basis of any of the 
kinds of stone that were the differentiating factors under the main bids, as may 
be determined by it or its agents to be to the best interest of and most appro- 
priate for the type of structure contemplated, without regard to the other main 
bids submitted by the low bidder. 

Because of the early need of initiating the contemplated work in order that 
its completion may be accomplished as promptly as possible, your early advice 
will be appreciated. 


Under the provisions of the act of June 3, 1936, 49 Stat. 1397, it 
is the duty and responsibility of the Commission to determine the 
material with which the memorial is to be constructed, within the 
limit of cost as specified in the act. And the fact that instead of 
making a definite selection before advertising for bids there was 
adopted the procedure of requesting bidders to submit six main bids, 
each based on the use of a different kind of stone for the major por- 
tions of the exterior of the memorial in order to enable the Commis- 
sion to determine the different kinds of stone that might be used 
in the construction of a memorial of the design desired within the 
limit of the available funds, does not preclude the making of the 
selection after the bids are received. 

The information disclosed by the bids should enable the Commis- 
sion to make a proper determination of the kind of stone it should 
select for the memorial; and while the provisions of section 3709, 
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Revised Statutes, contemplate the acceptance of the lowest bid on the 
particular stone selected, there would appear to be no requirement, 
either under said section or by reason of having obtained several 
alternate bids on various kinds of stone, compelling the Commission 
to accept the limestone bid rather than one of the marble bids, or to 
accept the lowest of the marble bids. But, of course, the Commis- 
sion is not authorized to select a kind of stone at a higher cost to the 
Government unless the Commission, in the exercise of its discretion, 
determines that the kind of stone so selected is more suitable for the 
purpose of the memorial than is any of the lower priced stones 
offered by the bidder. 

In answer to the specific question stated in your letter, I have to 
advise that the Commission may contract for the work on the basis of 
any of the kinds of stone that were the differentiating factors under 
the main bids, as may be determined by it or its agents to be to the 
best interest of, and most appropriate for, the type of structure 
contemplated, without regard to the other main bids submitted by the 
low bidder—it being understood, of course, that the entire cost must 
not exceed the limitation fixed in the act of 1936. 


(A-94595) 


LEASES—RENT—VACATING OF PREMISES PRIOR TO END OF LEASE 
YEAR—RELEASE OF UNEXPIRED PERIOD RENT LIABILITY 


Where, under a lease providing for rent at a stipulated rate “per year or any 
fraction thereof” with payments “at the end of each month, or at the ter- 
mination of this agreement, in the event of its prior termination,” the lessor, 
after notice by the Government, in accordance with the terms of the lease, 
of its intention to vacate prior to the end of the lease period, executed 
an agreement releasing the United States “from the terms and conditions 
of such lease and any liability thereunder,” payment of rent beyond the 
date of actual occupancy, that is, for the unexpired balance of the lease 
year, is unauthorized notwithstanding the contention that it was mutually 
understood that the sole purpose of the release was as to the restoration 
of the premises liability of the Government only, the release being unam- 
biguous and, under well established principles of law, not being subject 
to interpretation or change by statements and representations collaterally 


made. 

Comptroller General Brown to the Secretary of Agriculture, May 3, 1939: 

Reference is made to your letter of February 3, 1939, requesting 
further consideration of the claim of George Gauthier, Ontonagon, 
Mich., for $139.50, covering the unpaid balance claimed due as rental 
for the period January 1 to June 30, 1938, under lease A9fs~CIV-39 
dated June 7, 1937, for a certain parcel of land located in Ontonagon 
Township, County of Ontonagon, State of Michigan, occupied as 
a “work camp site for Civilian Conservation Corps activities.” The 
claim was disallowed by settlement of this office under date of Novem- 
ber 29, 1938, for the reason in substance that there was no obligation 
on the Government to payment after December 23, 1937. 
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Paragraph 3 of the lease provides for a term beginning July 1, 
1937, and ending June 30, 1938, and paragraph 9 of said lease pro- 
vides for the payment of “rent at the following rate: Two hundred 
Seventy-nine Dollars ($279.00) per year or any fraction thereof” 
and that “Payments shall be made at the end of each month, or at 
the termination of this agreement, in the event of its prior termina- 
tion.” Paragraph 14 of the lease provides for termination at any 
time “by thirty (30) days’ notice in writing from the Regional 
Forester.” 

In letter dated November 30, 1937, the Regional Forester notified 
the lessor that “In accordance with provision of paragraph 14 of 
lease * * * notice is hereby given you that said lease is termi- 
nated as of January 4, 1938.” Under date of December 23, 1937, the 
lessor executed a “release” in part as follows: 

Whereas, the United States has terminated the Lease herein referred to and 
has surrendered the above-described property to this lessor; 

Now, therefore, I, George Gauthier, for myself, my heirs, executors, admin- 
istrators, successors, and assigns, hereby release and forever discharge the 
United States of America, and its assigns, from the terms and conditions of 
such lease and any liability thereunder and acknowledge restoration of the 
premises above described to the same conditions as those existing at the time 


the United States of America entered upon the same under the lease herein 
referred to. 


Rental payments totaling $139.50 were made as provided for under 
the lease to and including the period ending December 31, 1937, but 


in view of the release executed by the lessor on December 23, 1937, 
$6 of the amount paid to him as rental for December 1937 on voucher 
3330, February 1938 accounts of A. J. Maxwell, was disallowed in the 
disbursing officer’s accounts for the reason that the Government’s 
liability for rental payments ceased on the date the lessor executed 
said release. 

It is now contended that it was mutually understood between the 
parties to the lease that the sole purpose of the release was to acknowl- 
edge that the Government had fully complied with the terms and 
conditions of said lease requiring satisfactory clean-up and restora- 
tion of the premises to a state comparable with that existing prior 
to the Government’s occupancy, reasonable and ordinary wear and 
tear and damages by the elements or by circumstances over which 
the Government has no control excepted, and to insure in this respect 
no complaint would be made thereafter by the lessor. It is con- 
tended further that it was the mutual understanding of the parties 
that the cancelation of the lease and the release executed by the lessor 
did not relieve the Government from paying $279 for the fractional 
year, and it is stated that the lessor has filed suit against the forest 
ranger individually for recovery of the balance claimed due under the 
lease, to wit, $139.50. 
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Under the terms of paragraph 9 of the lease the Government became 
obligated to pay rental at the “rate” of $279 per annum or any frac- 
tion thereof, payments to be made at the end of each month or at 
the termination of the lease in the event of termination prior to the 
expiration of the lease term. The Government relinquished its right 
to occupy the premises on and after January 4, 1938, when the lessor 
was notified on November 30, 1937, that the lease would terminate as 
of the former date, and such relinquishment appears to furnish ade- 
quate consideration for the release executed by the lessor. In con- 
nection with the release it is to be noted that while as contended by 
the lessor the Government was relieved from all liability with respect 
to restoration of the premises it was also released and discharged 
“from the terms and conditions of such lease and any liability there- 
under.” The language used in the release is clear and unambiguous 
and, by well established principles of law, the collateral statements 
and representations are not for consideration and cannot operate to 
change the written release. See in this connection Calderon v. Atlas 
Steamship Company, 170 U. S. 272, 280, in which the Supreme Court 
of the United States said: 


It is true that in cases of ambiguity in contracts, as well as in statutes, courts 
will lean toward the presumed intention of the parties or the legislature, and 
will so construe such contract or statute as to effectuate such intention; but 
where the language is clear and explicit there is no call for construction, and 
this principle does not apply. Parties are presumed to know the force and 
effect of the language in which they have chosen to embody their contracts, ana 
to refuse to give effect to such language might result in artfully misleading 
others who had relied upon the words being used in their ordinary sense. In 
construing contracts words are to receive their plain and literal meaning even 


though the intention of the party drawing the contract may have been different 
from that expressed. * * * 


See also Henrietta Mills v. Commissioner of Internal Revenue, 52 
Fed. (2d) 931, 984; McDonald v. Commissioner of Internal Revenue, 
76 id. 513, 515. 

In view of the plain terms of the release it must be held that the 
Government’s liability for rental payments as provided for under the 
lease terminated on January 4, 1938, in accordance with the notice of 
November 30, 1937, and the settlement of November 29, 1938, disallow- 
ing the claim for payment of rental beyond the date of the release, 
December 23, 1937, is modified accordingly. The disallowance of the 
balance of the amount claimed must be and is sustained. 


(A-98686) 


SUGAR ACT OF 1937—PAYMENT TO LANDLORD WHERE TENANT 
PRECLUDED FROM PAYMENT 


The mere fact that a tenant—in this case a State prison—is not a producer 
within the meaning of that term as used and defined in section 101 of the 
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Sugar Act of 1987, 50 Stat. 903, and therefore is not entitled to payment 
under the act, does not preclude payment to the landlord if otherwise the 
conditions of the act as to filing of applications and general compliance have 
been met, but in connection with such payments, failure of compliance of the 
tenant must be imputed to the landlord, also. 


Comptroller General Brown to the Secretary of Agriculture, May 4, 1939: 
I have your letter of April 6, 1939, as follows: 


This is with reference to our leiter of November 30, 1933, in reply to your 
letter No, A-98686 with respect to the application for payment form SB-110 
submitted by the Colorado State Prison under the 1937 sugar-beet program. 

The application in question bears State and county code number 84-022 and 
serial number 6, and was signed on behalf of the Colorado State Prison as 
tenant and the Harding Hardware Company, of Canon City, Colorado, as land- 
lord. However, at the time this case was under consideration prior to our 
letter of November 30, this Department had no knowledge that a landlord- 
tenant relationship existed with respect to the land involved, and assumed 
from your letter that the Colorado State Prison owned and operated the 
farming unit. Subsequently it has developed that the Harding Hardware 
Company, as owner of the land, receives 20% of the sugar beets produced 
thereon, and consequently is claiming an amount of $70.33 of the total 
payment of $351.64 shown on application. 

As stated in our letter of November 30, it is the opinion of the Department 
that it was not the intent of Congress in section 301 (b) of the Sugar Act of 
1937 to require the payment of wages in a case of this nature. It appears 
the term “employed” was used in section 301 (b) of the act in a sense synony- 
mous with the term “hired,” since such subsection deals exclusively with the 
payment of wages. The use of convict labor in the “production, cultivation, and 
harvesting” of the sugar beets would, therefore, not be a violation of this 
condition, since the convict labor was not “employed” to do such work. 

It is the desire of this Department that the case in question be reopened 
and that payment be made to the landlord involved upon resubmission of the 
application. Even though the Colorado State Prison, by reason of the defini- 
tion of the term “person” in section 101 (a) of the act, is ineligible to receive 
payment under such act, it is felt that to deny payment to the landlord would 
be to deny such landlord the consideration accorded any landlord who rents 
land for a share of the sugar-beet crop. 

Your decision with respect to this matter is respectfully requested. 


Section 301 of the Sugar Act of 1937, 50 Stat. 909, sets out the 
conditions precedent to making payments to sugar producers. You 
have determined that the Colorado State Prison—the tenant in this 
instance—is not a “producer” within the meaning of that term as 
used and defined in the statute, but you submit for consideration 
whether the landlord may not receive payment even though the ten- 
ant on the farm on which the crop was produced is precluded from 
receiving its share of the payment found due on the farm. 

The term “producer” as defined in the act includes partnerships, 
corporations, and associations and it may be assumed that the Hard- 
ing Hardware Co., of Canon City, Colo., as owner of the farms, is 
authorized to make an application for payment. However, if in the 
production of the crop, the tenant failed to comply with the pro- 
visions of section 301 of the act setting forth the conditions upon 
compliance with which the payments are authorized, such failure to 
comply must be imputed to the Jandlord, also. While it is admitted 
that the crop was produced by prison labor and that the prisoners 

161412—39——54 
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received no wages, you have determined that the provisions of sec- 
tion 301 (b) of the act, relative to payment of wages, are not for 
application here because the prisoners were not “employed” within 
the meaning of that term as used in the act. In view of the author- 
ity vested in you under the act, this office is not required to question 
such administrative determination. 

The application described in your letter was returned to the ad- 
ministrative office and the record here fails to disclose the facts con- 
stituting the basis for the payment proposed to the Harding Hard- 
ware Co.; but if it has complied with the requirements of the act 
and has not violated any of the conditions under which payments 
are authorized, cither directly or through the tenant, the mere fact 
that the tenant, because not a person, is not entitled to payment 
does not preclude payment to the landlord. If the facts justify such 
action, the application may be returned to this office for further 
consideration. 


(B-3350) 


ZONING PLAT BOOKS—DISTRICT OF COLUMBIA—PURCHASE 
WITHOUT SPECIFIC APPROPRIATION AUTHORITY 


Lot, square, highway, and park plats, even though in the form of bound atlases, 
which form merely the framework upon which is superimposed for infor- 
mational purposes a graphic description of the various use, height, and 
area, districts which constitute the zone plan of the District of Columbia, 
are not, in view of their character and use to which to be put, books of 
reference within the provisions of section 3, act of March 15, 1898, 30 Stat. 
316, prohibiting purchases of books of reference from appropriated moneys 
unless such purchases are authorized and payment therefor specifically 
provided in the law granting the appropriation. 


Comptroller General Brown to the President, Board of Commissioners, District 
of Columbia, May 4, 1939: 


I have your letter of April 21, 1939, as follows: 


The Commissioners desire to submit for your early consideration and advise 
the following: 

Certain additional powers and duties have been imposed upon the Zoning 
Commission of the District of Columbia by the act of June 20, 1938, Public, No. 
684, 75th Congress. (The Zoning Commission was created by the act of March 
1, 1930, 41 Stat. 500). This act among other things authorizes an annual ap- 
propriation to cover the salaries and expenses incident to its purposes, and 
while the necessary maps and records are required to be kept by the Com- 
mission, law books, books of reference, and pamphlets are not specifically pro- 
vided for therein. 

To carry out the provisions of the act, supra, funds were provided in the 
Second Deficiency Appropriation Act approved June 25, 1938, in the following 
language : 

“For salaries and expenses necessary for the administration of the act en- 
titled ‘An Act providing for the zoning of the District of Columbia, and the 
regulation of the location, height, bulk, and uses of buildings and other 
structures, and of the uses of land in the District of Columbia, and for other 
purposes’ approved June 20, 1938, fiscal year 1939, $5,690.” 

You will note from the provisions of the act of June 20, 1938, that it is 
absolutely essential that there be placed at the disposal of the Commission a 
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descriptional record of all real estate, both improved and unimprved, in the 
District of Columbia for the purpose of superimposing thereupon, either by 
color or symbol, areas affected or to be affected by regulations issued under 
the provisions of the act. From the very nature of the services to be ren- 
dered by the Commission it is essential that there be available information 
such as is prepared by the G. Wm. Baist’s Sons in their real estate atlases 
of surveys of the District of Columbia, outlining in detail the lot and square 
areas, streets, avenues, and alleys in the city. 

The Baist’s atlases, as they are commonly called, constitute in their original 
form merely the framework upon which is superimposed a graphic description 
of the various use, height, and area districts which constitute the zone plan of 
the District of Columbia, and which is designed to lessen dangers in streets, to 
secure safety, and other advantages that accrue from proper zoning. You can 
readily see from the zoning regulations, copy enclosed, that these atlases, when 
completed by the Commission, are specifically made a part of its regulations 
(page 1). 

"It cannot be said that the Baist’s atlases are books of reference when con- 
sidered in the light of the use to which they are to be put. In their original 
form they are of no value to the Zoning Commission. Their value consists 
solely in that they are the medium upon which the various actions of the Com- 
mission in zoning properties are recorded. It is submitted that these atlases 
are no more books of reference than the ledgers of the Assessor in which he 
records the assessed value of property and the taxes due thereon. 

In ‘your decision to the National Bituminous Coal Commission (16 Comp. Gen. 
1081) it was pointed out that: 

“* * * a book of reference depends not so much upon the subject matter 
treated as the method of treatment and the use to which put by its users. 
Law books, although of the textbook type, if used for instruction or study, 
may nevertheless be purchased under an appropriation available for reference 
books, but not providing specifically for law books, where the books are for 
use for reference purposes by law clerks, attorneys, etc.” 

Here consideration was given not so much to the subject matter but to the 
method of treatment and use to which the books are to be placed, rather than 
upon the nature of the text of the books required. 

These lot, square, highway, and park plats, while they take the form of 
bound volumes, are nevertheless a series of bound maps. If you will refer 
to Senate Document No. 211, submitted in justification for this appropriation, 
you will find described under contingent expenses “4 plat books at $125 each,” 
clearly indicating to Congress that it was intended to purchase Baist’s atlases, 
which are the only complete available data on this subject, and as stated 
before, are absolutely essential in the conduct of the affairs of the Zoning 
Commission. 

Your early decision is requested as to whether these plats may be purchased 
from the appropriation referred to above. 


Section 3 of the act of March 15, 1898, 30 Stat. 316, provides: 


That hereafter law books, books of reference, and periodicals for use of any 
Executive Department, or other Government establishment not under an Execu- 
tive Department, at the seat of Government, shall not be purchased or paid 
for from any appropriation made for contingent expenses or for any specific 
or general purpose unless such purchase is authorized and payment therefor 
specifically provided in the law granting the appropriation. 

In view of the character of the publications here involved and the 
use to be made of them by the Zoning Commission in carrying out 
the provisions of the act of June 20, 1938, 52 Stat. 797, it may be 
concluded that their purchase for such purposes would not contra- 
vene the prohibition against the purchase of books of reference, and 
that the use for such purchases of funds appropriated in the act of 
June 25, 1938, 52 Stat. 1120, for carrying out the provisions of the 
aforesaid act of June 20, 1938, is not prohibited by the act of 1898, 


supra. 
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(B-8298) 


CONTRACTS—TERMINATION AND EXECUTION OF SUPPLEMENTAL 
SETTLEMENT AGREEMENT—ADMINISTRATIVE AUTHORITY AND 
DISCRETION 


When the public interest so requires, a contracting officer may terminate a con- 
tract which he was authorized to make, and by supplemental contract, agree 
with the contractor upon the compensation to be paid for the work already 
performed, ete., provided the amount agreed upon is proper and just and 
is accepted by the contractor in full and final settlement of all rights inci- 
dent to, or arising out of, the original and supplemental contracts, and 
even if no amount can be agreed upon, the contract, nevertheless may be 
terminated if administratively deemed in the interest of the United States, 
ard the contractor left to present his claim to the Government accounting 
officers or the courts. 

The determination as to whether the public interest requires the termination 

of a contract is a matter for administrative decision and does not rest 

with the Government accounting officers who are concerned primarily with 
the availability of the appropriation for any expenditure resulting from 
the termination. 


Comptroller General Brown to the Secretary of the Treasury, May 6, 1939: 
I have your letter of April 22, 1939, as follows: 


On August 13, 1938, the Procurement Division of this Department awarded 
a contract in the amount of $27,300.00 to Agrippino Singarella, who had sub- 
mitted the lower bid in response to advertisement, for the extension of a ramp, 
ete., at the Coast Guard Air Station at Salem, Massachusetts. The contract, 
No. Tipb-4080, the original of which is on file in your office, was executed Au- 
gust 13, 1938, under a transfer from the Coast Guard Service to the Procure- 
ment Division of $33,250 which had been allotted to the Coast Guard by the 
Public Works Administration under the Public Works Administration Act of 
1988 (Ch. 554 of the Act of June 21, 1938, 52 Stat. 816). Bonds were fur- 
nished and accepted by the Department and the contractor, on September 9, 
1938, was ordered to proceed with the work. 

The specifications of the contract required the contractor to construct an 
extension of the seaplane ramp of the Coast Guard Air Station at Salem, Massa- 
chusetts, and to dredge a portion of the basin used as an approach in front 
of the ramp, the extent of the dredging. to be indicated by drawings. See speci- 
fications, paragraphs 3-3 and 4-1. Contract drawing No. 3-400, dated July 12, 
1938, was prepared by the Procurement Division from information furnished it 
by the Coast Guard and contains a plan which purports to indicate elevations 
of the bottom of the basin in front of the seaplane ramp in relation to the 
mean low water level. A certain area of the basin is marked on the contract 
drawing by cross hatching and contains the notation, “Hatched Area to be 
Dredged to a Depth of Elev.—10.0.” Five small areas within the hatched area 
are encircled by dotted lines and each is noted on the plan as, “Rock,” but 
there is no specific indication on the drawing as to the type of material to 
be found in the remainder of the basin bottom as outlined by the cross hatching. 

Soon after commencing work on the contract, the contractor advised the 
Procurement Division that in his dredging operations he was encountering con- 
siderably more rock than was indicated by the contract drawing No. 3-400 and 
suggested that he would be entitled to an allowance of an addition to his con- 
tract price in accordance with Article 4 of the coutract relating to changed 
conditions. The contractor's position in this regard is based on the contention 
that, since the contract drawing specifically indicated certain areas to be “rock,” 
he was justified in assuming that the remainder of the area was made up of 
sand, silt, mud, and other usual substances. This contention is further sup- 
ported by the statement in Par. 4-3 of Section 4 of the Specification, “See Draw- 
ings for location of rock.” 

Factually, the contractor’s statements that the actual extent of rock found 
exceeded that understood to have been definitely indicated are supported by a 
survey dated January 3, 1939, made by Thomas A. Appleton, an independent 
engineer employed by the Government for that purpose, examined and approved 
by William E. Brown, Construction Engineer, U. S. Treasury Derartment, a 
copy of which is attached hereto. This survey shows that in addition to the 
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few isolated areas of rock as specifically outlined on the contract drawing No. 
3-400 a considerable portion of the remainder of the basin bottom to be dredged 
is rock. The contractor has indicated that his bid of $27,300 reflected his esti- 
mate that the project would require the removal of approximately 460 cubic 
yards of rock and 4,800 cubic yards of earth. The Treasury’s Construction 
Engineer, in a letter of January 4, 1939, the date on which work was suspended 
on the project, stated that although there had been removed to date approxi- 
mately 1,500 cubic yards of rock and 900 cubic yards of earth, there still re- 
mained to be removed approximately 2,600 cubic yards of rock plus an unknown 
amount of earth, probably about 400 cubic yards. In view of the fact that it is 
much more costly to remove rock than earth, the facts as now established clearly 
show that, if the contractor would be entitled to an addition to the contract price 
because of changed conditions within the meaning of Article 4 of the contract, the 
cost to complete the dredging of the basin bottom to the depth required by 
contract drawing No. 3-400 would far exceed the available funds. The con- 
tractor has estimated that an addition of $65,000 to $75,000 to the contract price 
would be required to compensate him for the completion of the project. 

The Procurement Division believes that the contractor did encounter “sub- 
surface and/or latent conditions at the site materially differing from those 
shown on the drawings or indicated in the specifications” within the provisions 
of article 4 of the contract and, therefore, would be entitled to an increase in 
the contract price for any increased cost resulting from the error in the Gov- 
ernment’s drawing. If it is assumed that the contractor would be entitled to an 
extra allowance for the excavation of rock beyond that indicated by drawing 
No. 3-400, it would appear that the only possible solution in view of the present 
availability of funds is to cancel the contract and to reimburse the contractor 
for the work performed. Even though additional funds were available, it is the 
opinion of the Procurement Division that it would be inadvisable to complete the 
project in view of the present estimates of the total cost involved. 

Accordingly, the contractor was ordered to stop work January 24, 1939, and 
negotiations with the contractor have been undertaken in an attempt to reach 
a proper basis for settlement in the event that the contract is cancelled by the 
Government. The most recent proposal of settlement by the contractor was 
submitted March 6, 1939, in the amount of $36,214.34. The itemized proposal, 
together with photostatie copies of all supporting papers, are enclosed herewith. 
The Procurement Division has administratively considered this claim and has 
determined that a settlement in the amount of $27,717.15 would be equitable, 
such sum, of course, to be subject to a deduction of $8,705.70 already paid to 
the contractor as hereinafter stated. See attached statement of account dated 
April 11, 1939. In support of this conclusion, you are referred to the attached 
administrative report of the Procurement Division which sets out a detailed 
comparison of the items of the contractor’s proposal for settlement in the event 
of cancellation with the Division’s opinion as to whether they are properly 
chargeable to the Government, and, if so, the reasonable amount thereof. This 
report also explains the reasons for the Division's position in the case of those 
items in which exception is taken to the contractor’s proposal. The report ap- 
pears complete and it is not believed that further comment is necessary with 
respect to the matters discussed therein except to point out that the proposal 
was considered by the Procurement Division on the theory that if the contract 
is cancelled by the Government, the contractor will be entitled to actual cost of 
work done at the site, plus actual overhead at the site, plus a reasonable allow- 
ance for anticipated profit. See opinion of the Comptroller General, August 
24, 1983, A-47777, A-47399. 

The contractor has refused to consider further reduction of his proposal and 
the contract has not been formally cancelled. Accordingly, the entire matter 
is submitted to you for consideration and it is requested that you advise this 
Department whether it is authorized to cancel the contract and, if so, what 
amount may be paid the contractor in settlement. You are advised that partial 
payments for work done in the total amount of $8,705.70 have been made to the 
contractor in accordance with the contract provisions, and that of the total 
original allotment of funds for this project there remains $22,212.46 available for 
additional payments to the contractor. 

In view of the fact that the contractor is forced to hold himself in readiness 
to complete the work until the contract is formally cancelled, action on which 
will be withheld until your opinion is received, it is requested that the matter 
be expedited as much as possible. 

All pertinent papers are enclosed herewith, together with a list thereof for 
your convenience, and it is requested that they be returned when they have 
served your purpose. 








828 DECISIONS OF THE COMPTROLLER GENERAL 


It has been held that when the public interest requires such action, 
a contracting officer may terminate a contract which he was author- 
ized to make and that he may, by supplemental contract, agree with 
a contractor upon the compensation to be paid for work already 
performed, etc., provided the amount agreed upon is proper and just 
and the contractor will accept such amount in full and final settle- 
ment of all rights incident to or arising out of the original and 
supplemental contracts. See United States v. Corliss Steam Engine 
Co., 91 U. S. 321; 14 Comp. Dec. 589; 15 id. 439; 21 id. 134; 26 id. 
170; and 4 Comp. Gen. 526. The determination as to whether the 
public interest requires such termination is a matter for adminis- 
trative decision and does not rest with this office which is concerned 
primarily with the availability of the appropriation for any expendi- 
ture resulting from the termination. 

It is noted in connection with the present matter that the con- 
tractor originally claimed $52,000 in the event of cancellation of the 
contract ; that the claim was later reduced to $44,907; and that it has 
finally been reduced to $36,214.34 (plus an unsigned claim for 
$116.38). P. Rothenberg, chief estimating engineer, has stated that 
the claimed amount is considered excessive and he has determined 
that a reasonable allowance would be $27,053.45. Earl H. Lund, 
associate chief office engineer, has determined that an allowance of 
$27,717.15 (not considering the item for $116.38) would be reasonable 
and it is stated in your letter of April 22, 1939, that the “Procure- 
ment Division has administratively considered this claim and de- 
termined that a settlement in the amount of $27,717.15 would be 
equitable, such sum of course to be subject to a deduction of $8,705.70 
already paid to the contractor.” 

The record clearly establishes that the cuntractor is claiming many 
items not properly for consideration and other items which are ex- 
cessive in amounts. The two estimates of Government engineers 
differ slightly in the items considered proper for allowance and the 
amounts thereof, but the totals are substantially the same. Under 
the circumstances, if it is considered that an allowance of $27,717.15, 
less the sum of $8,705.70, reported to have been paid, is reasonable 
and just and would be an equitable adjustment of the matter, and 
the contractor is willing to accept that sum in full and final settlement 
of all claims arising out of the transaction, this office is not required 
to object to the execution of a supplemental contract to that effect. 
However if the contractor is not willing to execute such an agree- 
ment, the contract, nevertheless, may be terminated, if it be admin- 
istratively determined that such termination is in the interest of 
the United States, leaving the contractor to present to this office or 
to the courts such claim as it may have arising out of the transaction. 








DECISIONS OF THE COMPTROLLER GENERAL 829 


(B-2574) 


DIVORCE—EFFECTIVE DATE—RENTAL AND SUBSISTENCE 
ALLOWANCE PURPOSES 


A divorce decree of an Alabama court of competent jurisdiction, issued under 
a statute requiring “that neither party shali again marry except to each 
other until 60 days after decree rendered, and that if an appeal is taken 
within 60 days, neither party shall again marry except to each other 
during the pendency of said appeal,’ which ordered that “the bonds of 
matrimony heretofore existing between the complainant and defendant be 
and the same are hereby dissolved,” is effective, for discontinnance of 
increased dependency (wife) allowance purposes, from date of its rendition, 
and not 60 days thereafter. 


Decision by Comptroller General Brown, May 9, 1939: 

There are before this office for consideration voucher No. 14, March 
1937 accounts of Maj. Hugh Whitt, F. D., United States Army, 
whereby Lt. Col. Thomas L. Gore, Medical Corps, United States 
Army, was paid allowances as with dependents (wife), for the month 
of February 1937; voucher No. 2926, March 1937 accounts of the same 
disbursing officer whereby the officer was paid allowances as with 
dependents (wife) for the month of March 1937, and voucher No. 
8474, April 1937 accounts of the same disbursing officer whereby the 
officer was paid allowances as with dependents (wife) for the month 
of April 1937. 

In the audit of the voucher on which Lt. Col. Thomas L. Gore 
received pay and allowances for May 1937 it was noted that he had 
not claimed increased allowances on behalf of a dependent and that 
in executing the voucher he stated in the space allotted for names 
and addresses of dependents “None.” Under date of August 1, 1938, 
the Finance Office, United States Army, Fort McPherson, Ga., was 
advised of the fact that the officer had shown his dependents as 
“None” and it was requested that a statement be furnished from Lieu- 
tenant Colonel Gore showing the date he ceased to have a wife, by death 
or otherwise, and if divorced there should be furnished a certified 
copy of his final divorce decree. In compliance with this request there 
was submitted a certified copy of a decree rendered February 11, 1937, 
by the Circuit Court of Montgomery County in equity in the cause, 
Anna M, Gore v. Thomas Lee Gore. Credit for increased subsistence 
allowance obtained on behalf of a lawful wife from February 12, 
1937, was withheld upon this evidence that Lieutenant Colonel Gore’s 
final divorce decree was dated February 11, 1937. The officer re- 
funded $24 paid on voucher No. 3474, covering increased subsistence 
allowance obtained from April 11 to 30, 1937, and by second endorse- 
ment of December 20, 1938, to the Finance Office, Fort McPherson, 
Atlanta, Ga., stated: 


1, In reference to the request for a return of $69.60 amount claimed to be 
overpaid to me on subsistence allowance during the months of February, March, 
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and April, this amount was collected as a result of a personal visit to the Office 
of the Chief of Finance in February 1937 where this case was discussed and 
where I was given the information that it was right and proper for me to collect 
subsistence until April 10, 1987. The divorce decree had a period of sixty days 
before it was final, that is, from February 11, when it was granted, until April 
11, when it became final. 

2. Request that this be reviewed in the Office of the Chief of Finance prior 
to any settlement. 


The decree of the Circuit Court of Montgomery County, Ala., is 
dated February 11, 1937, and that decree ordered, adjudged, and de- 
creed that “the bonds of matrimony heretofore existing between the 
complainant and defendant be and the same are hereby dissolved, 
and the said Anna M. Gore is forever divorced from the said Thomas 
Lee Gore.” This decree rendered in a court of competent jurisdiction 
without qualification or condition absolutely severed the bonds of 
matrimony between the parties on February 11, 1937, and from that 
date the former wife of Lieutenant Colonel Gore ceased to be his 
lawful wife. 

Section 7425, Code of Alabama, 1923, provides: 

When a decree has been rendered granting a divorce in this state, the court 
shall decree that neither party shall again marry except to each other until 
sixty days after decree rendered, and that if an appeal is taken within sixty 


days, neither party shall again marry except to each other during the pendency 
of said appeal. 


If the decree did not sever the bonds of matrimony from the date 
thereof, the right to marry again “to each other” as used in section 
7425 of the code is meaningless for if they remained husband and 
wife a second marriage to each other would not be involved. 

The action of the Audit Division in withholding credit in the 
accounts of the disbursing officer for the increased subsistence allow- 
ance paid Lieutenant Colonel Gore is sustained. 






(B-2780) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—TITLE TO 
AUTOMOBILE—REGISTRATION IN WIFE’S NAME—FOREIGN SERVICE 
OFFICERS AND DEPENDENTS TRANSPORTATION 


Mileage may not be allowed under the act of February 14, 1931, 46 Stat. 1103, 
as amended, for official travel of an American Consul accompanied by his 
wife in an automobile registered in his wife’s name notwithstanding the 
applicable State Department regulations permit reimbursement for expense 
of transportation of the family as therein outlined; the Mileage Act, supra, 
requiring the use of the officer’s or employee’s “own automobile”; the right 
to the reimbursement accruing not to the dependent but to the officer by 
reason of orders requiring travel to his new official station; and the wife 
of the officer not being a “civilian officer or employee” within the meaning 
of that term as used in the act of 1931. 


Comptroller General Brown to the Secretary of State, May 9, 1939: 


There has been considered your letter of March 29, 1939, as 
follows: 
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Reference is made to a notice of exception dated September 7, 1938, suspending 
the sum of $204.77 on voucher No. 38 in the account of Richard F. Boyce, 
American Consul at Yokohama, Japan, for November 1937, for the reason that 
he used his wife’s automobile for travel authorized at Government expense. 

Mr. Boyce has appealed this suspension to the Department as will be noted 
from the enclosed copy of his despatch dated November 7, 1938, a reply to 
exceptions and the two affidavits attached thereto. In order that he may be 
appropriately instructed in the premises, it is requested that I be advised 
whether the phrase “employee’s personally owned automobile’ may include 
cars registered in the name of the officer’s wife, child, or stepchild, which per- 
sons are included in the definition of “family” contained in the Department's 
Supplement to the Standardized Government Travel Regulations, note 34, ap- 
proved by the Acting Comptroller General of the United States under date of 
March 14, 1989. The definition of family in effect at the time of the travel 
of Mr. Boyce, which is identical to that in note 34, was contained in note 33 of 
departmental order No. 737, dated October 15, 1937. 


The suspension of $204.77 covered by the cited notice of exception 
involves two items, viz, $12.92, overpayment of per diem and $191.85, 
as mileage. The record shows that the per diem overpayment of 
$12.92 has been collected, thus leaving in question the item of mileage, 
with respect to which the notice of exception read as follows: 


Registration of an automobile in the name of an employee’s wife is prima 
facie evidence of ownership in the wife. Accordingly under provisions of the 
act of February 14, 1931, the employee, not being the owner of the automobile, 
is not entitled to mileage for its use on official travel. In the absence of a 
proper showing of actual expenses of operation of the automobile no part of 
the amount claimed is allowable. 


The travel in this case was performed from Detroit, Mich., to 
Washington, D. C., and return, by Mr. Boyce, alone, and from De- 
troit to San Francisco by both Mr. and Mrs. Boyce, in an automobile 
registered in the name of Mrs. Boyce. 

Note 34 of the regulations cited is as follows: 


Definition of “family.”—Those entitled to reimbursement for expense of 
transportation and subsistence and transportation of effects under these notes 
and the Standardized Government Travel Regulations include officers and 
employees of the Foreign Service. The family, whose expenses of transportation 
and per diem may be charged against the Government, may include a wife 
and dependent children (including stepchildren) and no others. The word 
“dependent” means children who have not reached the age of 21 and who are 
not accustomed to provide for their own support; but any dependent child 
arriving at the age of 21 between the date of departure from the old post and 
arrival at the new post shall be considered as coming within the regulations for 
the whole journey. 


The act of February 14, 1931, 46 Stat. 1103, as amended (5 U.S. C. 
73a), under which the right to payment of mileage accrues, provides: 


That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 2 cents per mile for the use of his own motorcycle or 5 cents 
per mile for the use of his own automobile for such transportation, whenever 
such mode of travel has been previously authorized and payment on such 
mileage basis is more economical and advantageous to the United States. * * * 


It has been held repeatedly that an automobile registered in the 
name of an employee’s wife in States, the laws of which require 
registration in the name of the owner, could not be considered the 
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employee’s own automobile and that this office could not consider 
evidence tending to establish equitable ownership in the husband 
so long as the record registration remains unchanged. 11 Comp. 
Gen. 425; 14 id. 197; 16 id. 23. An automobile registered jointly 
in the name of an employee and his wife is regarded as the em- 
ployee’s “own automobile” within the meaning of the statute. 16 
Comp. Gen. 604. 

The wife of a Foreign Service officer is not a “civilian officer or 
employee” and although entitled to reimbursement of transportation 
expenses under the conditions prescribed in the annual appropria- 
tion acts she may not be reimbursed on a mileage basis for the use 
of her own automobile under the act of February 14, 1931, supra. 

The State Department’s Supplement to the Standardized Govern- 
ment Travel Regulations states the extent and manner of incurrence 
of expenses of transportation and per diem for dependents charge- 
able to the Government under appropriate authorization and the 
right to reimbursement for personal funds advanced under such 
regulations accrues not to the dependent but to the officer by reason 
of the orders requiring travel to his new official station. Note 34, 
supra, merely defines the classes of persons eligible as dependents 
to be transported at Government expense pursuant to official neces- 
sity. Nothing appears in that paragraph, or elsewhere in the regu- 
lations, to justify the conclusion that an automobile registered in 
the name of an officer’s dependent may be considered the officer’s 
personally owned automobile nor would a regulation purporting 
to authorize such practice permit payment of mileage for the use 
of a car so registered. 

Accordingly, I have to advise that the phrase “his own automo- 
bile” appearing in the act of February 14, 1931, supra, may not 
include cars owned by the wife of the officer performing the official 
travel, The audit action in this case must be, and is, sustained. 

This action is without prejudice to the filing of a claim for reim- 
bursement on an actual expense basis, that is, for expenditures for 
such items as gasoline, oil, storage, and tolls, supported by receipts 
or, if no receipts can be furnished, by a sworn statement showing 
the make of car, the distance traveled, the average consumption of 
gasoline and oil per mile, and the amount expended. 


(B-2929) 
TAXES—STATE—SALES—FEDERAL LIABILITY 


The California Retail Sales Tax Act of 1933, as amended, is not for applica- 
tion to Federal purchases whether the tax involved is included as a part 
of the gross purchase price or is treated as a separate item. 138 Comp. Gen, 
91, amplified; and 17 id. 863, distinguished. 
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Comptroller General Brown to the Secretary of Agriculture, May 9, 1939: 
There has been considered your letter of April 5, 1939, as follows: 


Under ruling No. 74, dated January 24, 1939, issued by the State of Califor- 
nia Board of Equalization, it is held that the State Sales Tax Act applies to 
receipts from sales of tangible personal property to the United States Govern- 
ment, and it is understood to be the intention, from and after April 1, to apply 
the tax on sales to the Federal Government. 

There are enclosed the following papers: 


Pamphlet containing California Retail Sales Tax Act of 1933, as 
amended. 

Ruling No. 78, dated September 15, 1937. 

Interpretation of Ruling No. 73, dated January 24, 1939. 

Ruling No. 74, dated January 24, 1939. 

Copy of decision of the District Court of Appeal, 4th Appellate District, 
in the case of C. Leon de Ayran v. Roy O. Akers. 

Copy of letter dated March 9, 1939, from the regional fiscal agent, San 
Francisco, to the chief, Forest Service. 


Reference is made to the decision of October 4, 1933 (13 Comp. Gen. 91) 
holding that the State of California under its Sales Tax Act may not collect 
tax on sales to the Federal Government. Reference is also made to the de- 
cision of the Supreme Court of California in Western Lithograph Oo. v. State 
Board of Equalization et al., 78 P. (2d) 731, decided April 19, 1938. In this 
case it was held that the 1933 Retail Sales Tax Act of California, as amended, 
does not unduly burden the United States when sales to the Federal Govern- 
ment are involved, and that the tax may properly be collected from retailers, 
even though measured on those sales. It is worthy of note that the court, in 
the Western Lithograph Company case, relies on the decision of the United 
States Supreme Court in James v. Dravo Contracting Co., 302 U. S. 134. Your 
attention is also directed to your decision in 17 Comp. Gen. 863, involving the 
Illinois Retailers’ Occupation Tax Act, which bears similarity to the California 
Sales Tax Act. 

In view of the apparent intent to apply the California sales tax to pur- 
chases by the Federal Government, beginning April 1, 1939, your decision is 
requested whether the tax, if included in the price to the Federal Government, 
either as part of the gross price or as a separate item, may be paid. 

Should it be decided that the tax is not payable, it is assumed that, where 
necessity requires purchases regardless of tax exemption, payment, including 
tax, may be made either in cash, where necessary, obtaining receipts showing 
the purchase price and tax separately, or on vouchers paid by disbursing 
officers. 

An early reply would be appreciated, in view of the fact that ruling No. 74 
becomes effective April 1. 


The “California Retail Sales Tax Act of 1933,” as amended, pro- 
vides, in part, as follows: 


Seo, 3. For the privilege of selling tangible personal property at retail a 
tax is hereby imposed upon retailers at the rate of two and one-half per cent 
of the gross receipts of any such retailer from the sale of all tangible personal 
property sold at retail in this State on and after August 1, 1933, and to and 
including June 30, 1935; and at the rate of three per cent of the gross receipts 
of any such retailer from the sale of all tangible personal property sold at re- 
tail in this State on and after July 1, 1935. Such tax shall be paid at the 
time and in the manner hereinafter provided and shall be in addition to any 
and all other taxes. 

e * . - e s * 

Sec. 5. There are hereby specifically exempted from the provisions of this 
act and from the computation of the amount of tax levied, assessed or payable 
under this act the following: 
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(a) The gross receipts from sales of tangible personal property which this 
State is prohibited from taxing under the Constitution or laws of the United 
States of America or under the Constitution of this State. 

a7 * = * = om - 

Sec. 8. It shall be unlawful for any retailer to advertise or hold out or state 
to the public or to any customer, directly or indirectly, that the tax or any 
part thereof imposed by this act will be assumed or absorbed by the retailer 
or that it will not be added to the selling price of the property sold, or if 
added that it or any part thereof will be refunded. Any person violating any 
of the provisions of this section shall be guilty of a misdemeanor. 

Seo. 81%. The tax hereby imposed shall be collected by the retailer from the 
consumer insofar as the same can be done. This section is hereby declared 
to be separable and distinct from all other portions of this act, and shall not 
be deemed a consideration or inducement for the enactment of the whole or any 
portion of this act. If this section be for any reason declared invalid, the re- 
mainder of this act shall remain in full foree and effect and shall be as com- 
pletely operative as though this section had not been included herein. 

Sec. 9. The tax levied hereunder shall be a direct obligation of the retailer 
and shall be due and payable quarterly on or before the fifteenth day of the 
month next succeeding each quarterly period, * * *. 

as * * * > 7 + 

The board may by regulation provide that the amount collected by the re- 
tailer from the consumer, in reimbursement of taxes imposed by this act, shall 
be displayed separately from the list, advertised in the premises, marked or 
other price on the sales check or other proof of sale. 


Ruling No. 74 dated January 24, 1939, of the Board of Equaliza- 
tion of the State of California, reads as follows. 


Sates To Unitrep States GOVERNMENT 


The tax applies to receipts from sales of tangible personal property to the 
United States Government. Sales to such Departments as the Treasury, 
Interior, Agriculture, War, Navy, Post Office, are sales to the United States 
Government. 

Effective April 1, 1939. 

This ruling is not retroactive. 

The foregoing supersedes all previous rulings on this subject. 


It appears that the applicability of the provisions of this California 
taxing statute upon sales to the Federal Government was considered 
by the former Comptroller General in his decision of October 4, 1933, 
13 Comp. Gen. 92, wherein it was said: 


* * * Tt is too clear for serious argument that the State of California, as 
well as any other State, is without authority to tax the United States on such 
purchases as may be necessary for the conduct of the business of the Federal 
Government. See Panhandle Oil Company v. Mississippi, 277 U. 8S. 218, and 
Graysburg Oil Co..v. Teras, 278 U. S. 582, reversing 3 S. W. (2d) 427. This 
appears to have been recognized in the aforesaid section 5 of the act, and field 
officers or other contracting officers of the Interior Department making pur- 
chases in the State of California, or in other States having sales taxes, should 
be instructed not to pay the amount of the sales tax on such articles as may be 
purchased, for the reason (1) that there is no authority in any State to tax 
the United States on its purchases and (2) that there is no appropriation which 
may be used to pay such taxes to the States. 


It will be observed that said decision was based in part upon the 
decisions of the Supreme Court of the United States in the cases of 
Panhandle Oil Company v. Mississippi ex rel. Knox, 277 U. S. 218, 
and Graysburg Oil Co. v. Texas, 278 U. S. 582. The holding in the 
Panhandle case was followed by the Supreme Court in its subsequent 
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decisions in the cases of /ndian Motorcycle Co. v. United States, 283 
U.S. 570, and Graves v. Texas Company, 298 U.S. 393. 

In the Panhandle case the court was called upon to determine 
whether an excise tax imposed by the State of Mississippi on dealers 
for the privilege of selling gasoline in that State, and collected only 
from the dealer making the sale, could be applied to sales to the 
United States for the use of its Coast Guard Fleet and its veterans’ 
hospital, and the ruling was that the tax could not be so applied 
consistently with the constitutional principle which was involved. 
The court held that while a State may impose a tax on a dealer “for 
the privilege of carrying on trade that is subject to the power of the 
State,” it may not lay any tax “upon transactions by which the United 
States secures the things desired for its governmental purposes,” and 
further that : 

* * * Tt is immaterial that the seller and not the purchaser is required 
to report and make payment to tthe State. Sale and purchase constitute a 
transaction by which the tax is measured and on which the burden 
rests * * * To use the number of gallons sold the United States as a 
measure of the privilege tax is in substance and legal effect to tax the sale. 
{Citing cases.] And that is to tax the United States— to exact tribute on its 
transactions and apply the same to the support of the State. 

The theory adopted by the Supreme Court in the Panhandle case 
appears to have been that the tax imposed by the Mississippi statute 
was in effect upon the actual sale or transaction in which the Govern- 
ment was a participant and that the tax therefor was an unconstitu- 
tional burden upon the United States. 

The subsequent decision of the Supreme Court in the case of 
James v. Dravo Contracting Co., 302 U. S. 134, does not appear to 
have overruled the decisions in the Panhandle and other sales tax 
cases. In the said James case the court held that the taxation of a 
contractor under a contract with the Federal Government by the State 
of West Virginia under the provisions of its Gross Sales and Income 
Tax law did not interfere in any substantial way with the perform- 
ance of Federal functions and that the collection by the State of a 
tax upon the gross receipts obtained by such contractor from the 
Government under his contract with it was a valid exaction, the 
theory apparently being that the tax with which the court was then 
concerned was in substance upon the earnings or gross receipts of the 
contractor without regard to the Government contract or other 
individual transactions resulting in such earnings or gross receipts. 

A similar theory seems to have been the basis of the decision of 
the Supreme Court of the United States in the recent case of Graves 
v. New York, 83 L. ed. (Adv) 577. 

In a decision of April 22, 1938, to the Administrator of Veterans’ 
Affairs, 17 Comp. Gen. 863, the former Acting Comptroller General 
distinguished the legal effect of a State taxing statute which 
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authorizes or requires a dealer to increase the cost of tangible personal 
property sold to the United States or other purchasers for the pur- 
pose of collecting a tax from that of a statute—such as the Retailer’s 
Occupational Tax of the State of Illinois, involved in that case— 
which merely imposed a personal tax on the privilege of doing 
business within a State measured by the gross receipts from sales 
therein. 

There would seem to be little or no question but what the legal 
effect of the California taxing statute here involved is more anal- 
ogous to the Mississippi statute which was condemned by the 
Supreme Court in the Panhandle case than the West Virginia law 
which was considered in the James case or the Illinois statute which 
was considered by the former Acting Comptroller General in 17 
Comp. Gen. 863. 

Since the Panhandle and other sales tax cases do not appear to 
have been overruled by any decision of the Supreme Court of the 
United States, and in the absence of any congressional enactment 
providing funds for the payment of the tax imposed by the Cali- 
fornia statute or consenting to the payment of the tax by the United 
States, I am constrained to hold that payment to a retailer of the 
amount of such tax in addition to the price otherwise determined of 
tangible personal property sold to the United States is not author- 


ized, and there would seem to be no logical distinction in this respect 
between a voucher in which a claim for the tax is included as a part 
of the gross purchase price and one in which the claim for the tax 
appears as a separate item. 


(B-3328) 


UNIFORM GRATUITY—NAVAL RESERVE ACT OF 1938—ACTIVE DUTY 
EXTENDING BEYOND EFFECTIVE DATE OF SAID ACT 


An officer in the Volunteer Naval Reserve who reported for active duty prior 
to July 1, 1938—the effective date of the Naval Reserve Act of 1938, approved 
June 25, 1938, 52 Stat. 1175—and who, under the former act of February 
28, 1925, 43 Stat. 1080, which made no provision for payment of uniform 
gratuity to such officers in time of peace, was not entitled to the said 
allowance, may upon continuance of active duty beyond July 1, 1938—the 
effective date of the new act—be credited with the uniform allowance pro- 
vided by section 302 of the said act, 52 Stat. 1180, his right thereto having 
accrued on July 1, 1938. 


Comptroller General Brown to the Secretary of the Navy, May 9, 1939: 

There has been received your letter of April 25, 1939, inclosing a 
letter dated April 17, 1939, from the Paymaster General of the Navy, 
in which decision is requested on the question whether Lieutenant 
(junior grade) Phillip H. Bassett, MC-V(G), United States Naval 
Reserve, is entitled to be paid the initial uniform allowance of $100 
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under section 302 of the Naval Reserve Act of 1938, and, if so, the 
date upon which he became entitled thereto. 

It appears that Bassett was appointed an assistant surgeon with 
rank of lieutenant (junior grade) in the United States Naval Reserve 
to rank from March 16, 1938, and was assigned to the Volunteer Naval 
Reserve for general service upon executing the acceptance and oath of 
office under his commission. The officer accepted April 7, 1938, and 
upon his request, was assigned to active duty at the Naval Reserve 
Aviation Base, Kansas City, Kans., in connection with the instruction, 
training and drilling of the Naval Reserve. He reported for such 
duty June 2, 1938. 

The question of payment of uniform gratuity arises apparently 
by reason of the fact that the officer was appointed in the Volunteer 
Naval Reserve and reported for active duty prior to July 1, 1938, the 
effective date of the Naval Reserve Act of 1938, approved June 25, 
1938, 52 Stat. 1175, the law theretofore in force—act of February 28, 
1925, 43 Stat. 1080, 1090—containing no provision for payment in 
time of peace of an allowance for uniforms to officers of the Volunteer 
Naval Reserve thereby created. See section 12 of the act of February 
28, 1925, 43 Stat. 1083, and article H-3705, Bureau of Navigation 
Manual. 

Section 1 of the Naval Reserve Act of 1938, 52 Stat. 1175, abolished 
the Naval Reserve established under the act of February 28, 1925; 
created and established a Naval Reserve consisting of the Fleet Re- 
serve, the Organized Reserve, the Merchant Marine Reserve, and the 
Volunteer Reserve; transferred the members of the Volunteer Naval 
Reserve to the Volunteer Reserve, and provided further that such 
transfers of officers and men shall be for the unexpired period of 
the current appointments or enlistments in the Naval Reserve and 
in the same grades, ranks, or ratings and with the same dates of 
precedence held by them on the date of such transfer. 

Section 11 of the act, 52 Stat. 1178, provides that the act “shall take 
effect on July 1, 1938, which date shall be construed as the date of 
the passage or approval thereof.” 

Section 302, 52 Stat. 1180, provides: 

In time of peace, upon first reporting for active or training duty with pay, 
after enactment hereof, at a location where uniforms are required to be worn, 
or after the authorized performance of fourteen drills, a commissioned or 
warrant officer of the Naval Reserve shall be paid a sum not to exceed $100 
as reimbursement for.the purchase of the required uniforms, and thereafter 
he shall be paid an additional sum of $50 for the same purpose upon the 
completion of each period of not less than four years in the Naval Reserve: 
Provided, That this latter amount of $50 shall not become due any officer until 
he has completed not less than one hundred and fifty drills or periods of other 


equivalent instruction or duty or appropriate duties and fifty-six days’ active 
or training duty, or seventy-five drills and eighty-four days’ active or training 
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duty, or one hundred twelve days’ active or training duty: Provided further. 
That any officer who has heretofore received a uniform gratuity shal! not 
be entitled to either of the above-mentioned sums until the expiration of four 
years from the date of the receipt of the last such gratuity: Provided further, 
That uniforms for aviation cadets shall be provided as heretofore or here- 
after authorized by law: And prorided further, That in time of war or national 
emergency a further sum of $150) for the purchase of required uniforms shall 
be paid to officers of the Naval Reserve when they first report for active duty. 


A literal application of the language contained in the first part of 
section 302 would limit payment of the $100 gratuity to officers of 
the Naval Reserve who had not, prior to its enactment as defined in 
section 11, reported for active or training duty with pay, and would 
preclude payment thereof to officers of the Volunteer Reserve who 
had so reported at a prior date even though the tour extended beyond 
the date of passage of the act. Such an interpretation would re- 
quire denying payment to an officer in a status such as that of Lieu- 
tenant (junior grade) Bassett, commissioned shortly before passage 
of the Naval Reserve Act of 1938, and who was assigned to active 
duty immediately after being commissioned, while a Volunteer Re- 
serve officer appointed at the same time, but who first reported for 
active duty after enactment of the act, would encounter no such pro- 
hibition. It would be unreasonable to assume that such was the in- 
tent or purpose of the restrictive clause “After enactment hereof” 
which evidently was designed to limit claims under the new law 
to those accruing as a result of service after its effective date, leav- 
ing claims arising from service for prior periods for disposition un- 
der the former law. Here the officer was not entitled to a uniform 
gratuity in time of peace under the prior law and such right as he 
has is under the new law; that right accrued by reason of his active 
daty “After enactment”—that is, the effective date—of the act of 
June 25, 1938. Hence, as it is reported that he had not previously 
received any uniform gratuity either in cash or in kind, payment to 
him of $100 as provided by said section is authorized, his right 
thereto having accrued on July 1, 1938. 


(B-3338) 


GOVERNMENT DEBTORS—DEBTS LESS THAN ONE DOLLAR— 
COLLECTION ABANDONMENT 





Where it is administratively determined that the cost of collection of unpaid 

Government loan principal and interest would greatly exceed the amounts 
recovered on claims of less than $1, there is no objection to abandoning 
efforts toward collection, but, should the same debtor become involved in 


other transactions of the agency, the abandoned indebtedness should also be 
taken into consideration for collection. 
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Comptroller General Brown to the Secretary of Agriculture, May 9, 1939: 
I have your letter of April 25, 1939, as follows: 


In decision of April 1, 1985, No. A-60827, addressed to the Federal Emergency 
Administrator of Public Works, it was stated that past due interest of less than 
one dollar in a single instance need not be collected since the “claiming and 
collection of smaller amounts would appear to involve the Government in a 
cost greater than the amount collected, and not be in the interest of the United 
States.” The Farm Security Administration of this Department has followed 
this ruling in collecting rural rehabilitation loans. 

It now appears that a problem has developed with respect to the collection 
of small balances of principal and also of interest accruing before and up to 
the regular due date. Your decision is requested as to whether the same pro- 
cedure may be followed with respect to such small balances. 

These small balances remain because of various factors which sometimes are 
not anticipated and which cannot be prevented in the ordinary course of collec- 
tion. The small amount of these balances would not warrant the expense of 
making any effort to collect them, even if collection could be achieved by taking 
active measures. Although an exact computation of costs has not been made, 
it is roughly estimated that various necessary steps to make a collection would 
come to several dollars of expense in each case. Among the elements of expense 
to be considered are clerical costs in preparing and mailing statements; prepar- 
ing of follow-up letters by county and regional officials of the Farm Security 
Administration ; and possibly the cost of making special trips, by automobile or 
other conveyance, by county rehabilitation supervisors to the homes of borrowers. 
The total cost of even a substantial portion of such special collection activities 
would be more than the amount of collection that could reasonably be expected. 

It is, therefore, submitted that collections of small balances of principal and 
of contract interest should not be insisted upon whenever, in the discretion of 
regional officials of the Farm Security Administration, the expense of attempting 
to make such collections would probably be more than the amount of the debt. 
We suggest, also, that one dollar would be a reasonable maximum figure which 
could be treated in the way recommended. 


In view of the fact that the cost of collection, according to your 
report, would greatly exceed the amounts recovered on claims of less 
than $1, this office will not be required to object to the adoption of the 
proposed plan of making no further efforts to make collection in such 
cases, It is assumed that, in such cases in which efforts to collect are 
abandoned, if the same debtor should become involved in other trans- 
actions with your Department these small amounts, also, will be taken 
into consideration and collected. 

The question submitted is answered accordingly. 


(B-3389) 


RENT—FURNITURE—NEW YORK WORLD’S FAIR—AVAILABILITY OF 


PARTICIPATING FEDERAL DEPARTMENT, OR WORLD'S FAIR, 
APPROPRIATION 


The appropriation “District and cooperative service” for the Bureau of Foreign 
and Domestic Commerce, is available for payment of the proportionate 
part of a joint rental of furniture for use in space allotted at the New 
York World’s Fair, notwithstanding the joint resolution authorizing Fed- 
eral participation in the fair makes provision for allotments to participating 
Federal agencies, provided the purpose to be served is for the performance 
of the regular official trade promotional, etc., duties of the Bureau, and not 
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for the conducting of an exhibition or demonstration at the fair of the 
Bureau’s activities or functions; but the proportional rental must be paid 
in arrears in such installments as may be agreeable in view of the pro- 
visions of section 3648, Revised Statutes, prohibiting advance payments. 


Comptroller General Brown to the Secretary of Commerce, May 11, 1939: 


Consideration has been given the matter submitted for decision in 
your letter of April 26, 1939, as follows: 


A space in the World Trade Building at the New York World’s Fair has 
been allotted to the Bureau of Foreign and Domestic Commerce of this De- 
partment, the Department of State, the International Chamber of Commerce, 
the National Foreign Trade Council, and the American Arbitration Association. 
The space is furnished gratutiously to the above mentioned but there are 
certain minor expenses necessary in connection with its occupation. The 
World’s Fair authorities insist that each of the five occupants of this space 
have an identical type and kind of furniture and furnishings and have made 
an arrangement with W. & J. Sloane Company to furnish the necessary furni- 
ture, rugs, etc., for the five occupants, at a total cost of $2,000. 

The proportionate charge for the space occupied by the Bureau of Foreign 
and Domestic Commerce will be $400, but as no allotment has been made by 
the World’s Fair Commission it is necessary that this expense be borne from 
one of our regular appropriations. Public Resolution No. 58, 75th Congress, 
it being a joint resolution authorizing Federal participation in the New York 
World’s Fair 1989, among other things makes provision not only for the 
allotment of funds to Federal departments participating but also authorizes 
the purchase or rental of furniture and equipment, etc., but inasmuch as no 
allotment has been made to the Department of Commerce for this purpose this 
authority in ineffective insofar as our present purpose is concerned. 

The appropriation “District and cooperative office service” for the Bureau 
of Foreign and Domestic Commerce of the Department of Commerce provides: 

“For all expenses necessary to operate and maintain district and cooperative 
offices, including personal services, rent outside of the District of Columbia, 
purchase of furniture and equipment, stationery and supplies, typewriting, 
adding and computing machines, accessories and repairs, purchase of maps, 
books of reference, and periodicals, reports, documents, plans, specifications, 
manuscripts, newspapers, both foreign and domestic (not exceeding $300), 
and all other publications necessary for the promotion of the commercial 
interests of the United States, and all other necessary incidental expenses not 
included in the foregoing.” 

The Bureau of Foreign and Domestic Commerce will in effect have a district 
office in the World Trade Building. Our foreign officers throughout the world 
have been informed of the location of this office and have been requested to 
inform the Bureau of all important foreign visitors and delegations who plan to 
visit the fair. Upon their arrival at the fair they will be appropriately provided 
for within the extent of the scope and possibilities of the Bureau of Foreign 
and Domestic Commerce, which will include placing them in contact with such 
business interests of the United States as may be deemed appropriate within 
the several spheres of their requirements. 

In view of the fact that it can be truthfully said that we will temporarily 
have a district office in this building it occurs to the Department that the 
rental of the furniture and equipment referred to may be appropriately charged 
to the appropriation “District and Cooperative Otfice Service,” notwithstanding 
the fact that the rental of furniture and equipment is not provided. Were it 
a permanent office we have authority to purchase the equipment but in view 
of the fact that it is only a temporary office and we have only a temporary 
need for it, we feel that the appropriation act could be construed to cover 
rental as well as actual purchase. 

Your decision is requested at the earliest practicable date as to whether the 
sum of $400 could be expended from this appropriation for the purpose men- 
tioned. The reason for an early decision is the fact that the fair opens on 
April 30 and we should like to have our office ready for occupancy as soon as 
possible after the opening of the fair. 


While it has been ascertained informally that the Department of 
State apparently has no definite present plans to participate, at least 
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financially, in the stated arrangements, this is not viewed as mate- 
rially affecting the question presented for decision as to whether the 
appropriation for “District and cooperative office service” under the 
Bureau of Foreign and Domestic Commerce, is legally available for 
the proposed expenditure. 

It is understood that for many years the Bureau of Foreign and 
Domestic Commerce has maintained district and cooperative offices in 
the larger commercial and trade centers throughout the United 
States—directly and in cooperation with chambers of commerce and 
similar organizations—to disseminate statistical and other informa- 
tion collected by the Bureau, and to furnish advice on commercial 
and trade opportunities, in the performance of the statutory duties of 
the Bureau “to foster, promote, and develop the various manufactur- 
ing industries of the United States, and markets for the same at 
home and abroad, domestic and foreign, by gathering, compiling, pub- 
lishing, and supplying all available and useful information concern- 
ing such industries and such markets, and by such other methods 
and means as may be prescribed by the Secretary of Commerce or 
provided by law.” 15 U.S. C. 175. It is further understood that in 
the performance of such regular official duties it is now proposed, 
in effect, by cooperation with the named organizations, to furnish 
such district office service at the New York World’s Fair, to take 
advantage of the opportunity presented by the expected large at- 
tendance there of buyers and commercial representatives from all 
parts of the world. This appears clearly a matter coming within the 
cited regular annual appropriation for providing this character of 
service, rather than within the contemplation of the special appro- 
priation made pursuant to the joint resolution of July 9, 1937, 50 
Stat. 493, for the Government’s participation by exhibits, etc., in the 
New York World’s Fair. As the cited annual appropriation for such 
district and cooperative office service is expressly available for rental 
of quarters and purchase of furniture and equipment for providing 
such service, 52 Stat. 273, there would appear no necessary objection 
to obtaining such facilities on the cooperative basis proposed if that 
be administratively determined to be more advantageous to the Gov- 
ernment than the alternative of renting space and purchasing furni- 
ture. In view of section 3648, Revised Statutes, however, prohibiting 
advance payments, the Bureau’s share for rental of the furniture 
should be prorated over the period it is expected the arrangement 
will continue and paid in arrears in such installments as may be 
agreeable. 

On the understanding that the proposed expenditure is for the 
purpose of performing the regular official duties of the Bureau of 
Foreign and Domestic Commerce contemplated by the appropriation 
for “District and cooperative office service,” and is not for the pur- 
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pose of conducting an exhibition or demonstration at the fair of the 
activities and functions of the Bureau, I have to advise that the 
said appropriation is available for such payments, otherwise correct 
and proper, under the conditions stated. 


(B-3430) 


OFFICERS AND EMPLOYEES—STATE AND LOCAL—TRAINING AT 
FEDERAL EXPENSE 


The appropriation for carrying into effect the Fair Labor Standards Act of 
1938, 52 Stat. 1060, as made by the Second Deficiency Act for 1938, 52 
Stat. 1139, is available for payment of the cost of instructing State or local 
public agency employees in the proper procedure for enforcement of the 
act. 15 Comp. Gen. 585, and cases cited therein, re education and train- 
ing of Government officers and employees being a personal expense, 
distinguished. 


Comptroller General Brown to the Secretary of Labor, May 11, 1939: 
I have your letter of April 29, 1939, as follows: 


A question has arisen in connection with the administration of the Fair 
Labor Standards Act of 1938 upon which your opinion is desired. 

As you know, the act provides for the utilization of the services of State 
and local agencies and their employees by the Administrator of the Wage 
and Hour Division and the Chief of the Children’s Bureau of this Department 
for the purpose of carrying out their respective functions and duties under 
the act. This provision is contained in Section 11 (b) of the act which 
reads as follows: 

“(b) With the consent and cooperation of State agencies charged with 
the administration of State labor laws, the Administrator and the Chief of the 
Children’s Bureau may, for the purpose of carrying out their respective func- 
tions and duties under this act, utilize the services of State and local agencies 
and their employees and, notwithstanding any other provision of law, may re- 
imburse such State and local agencies and their employees for services ren- 
dered for such purposes.” 

Careful consideration has been given to the matter of utilizing the services of 
State and local agencies for this purpose and it is contemplated that the services 
of only those State and local agencies will be utilized whose standards and 
qualifications conform to minimum requirements which will be prescribed by 
the Administrator and the Chief of the Children’s Bureau; that prior to the 
utilization of the services of State and local agencies agreements will be entered 
into describing in detail the respective functions and responsibilities of those 
agencies, the Administrator, and the Chief of the Children’s Bureau; and that 
prior to the consummation of such agreements investigations will be made of 
such State and local agencies for the purpose of determining whether their 
services may properly be used in the administration of the Fair Labor Stand- 
ards Act. It is also contemplated that it may be found necessary, prior to 
entering into such agreements, to give technica] instruction to the employees 
of State and local agencies, who are otherwise qualified, in the proper pro- 
cedures for inspecting, examining, and reporting of violations or alleged viola- 
tions of the Fair Labor Standards Act. 

The question thus has arisen whether or not, in the absence of any specific 
provision therefor, funds appropriated for the administration of the Fair Labor 
Standards Act may be used for the purpose of instructing the personnel of State 
and local agencies in the proper procedures for enforcement of the act in antici- 
pation of entering into agreements for the utilization of the services of such 
agencies. 

The utilization of the services of State and local agencies and their em- 
ployees in making investigations and inspections under the act is in further- 
ance of the declared policy of Congress and, in our judgment, will result in the 
greatest economy to the Federal Government for this method of enforcement 
will draw upon the facilities and experience of those State and local agencies 
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which have maintained high standards of enforcement of their own State labor 
laws and regulations. Furthermore, it is obvious that any use of funds for 
the purpose of instructing State and local employees in the proper procedure 
for making and reporting on investigations and inspections under the Fair Labor 
Standards Act will not result in an increase in cost to the Federal Government 
for enforcement of the act since investigators and inspectors, who are other- 
wise qualified, whether Federal or State or local employees, must be given 
instruction in carrying out their duties in the enforcement of the act. 

If this use of funds appropriated for the administration of the act is per- 
missible, the Division of Labor Standards of this Department will conduct the 
the preliminary activities looking towards the consummation of agreements be- 
tween State agencies and the Administrator and the Chief of the Children’s 
Bureau for the utilization of the services of such agencies, and funds will be 
transferred to the credit of the Division of Labor Standards in accordance with 
the requirements governing such transfers. Before approving this proposed 
transfer of funds we desire to have your opinion with respect to the availability 
of the funds for instruction of employees of State and local agencies in the 
proper procedures for enforcement of the Fair Labor Standards Act. 


It is a well-established rule that Government officers or employees 
may not, in the absence of specific statutory authority, be furnished 
educational courses or other training at Government expense, as all 
expenses of qualifying for a Government position are considered 
personal, See 15 Comp. Gen. 585, and cases therein cited. However, 
as the individuals to be instructed in this instance are not Govern- 
ment employees but employees of State or other local public agencies 
they could not be expected to qualify at their own expense for ren- 
dering assistance to the Federal Government. 

The appropriation for carrying into effect the Fair Labor Stand- 


ards Act as made by the Second Deficiency Act for 1938, approved 
June 25, 1938, 52 Stat. 1189, is as follows: 


To carry into effect the provisions of the Fair Labor Standards Act of 1938, 
including personal services and rent in the District of Columbia and elsewhere, 
contract stenographic reporting services, travel expenses, printing and binding, 
law books, books of reference, and periodicals, and all other necessary expenses, 
fiscal year 1939, to be immediately available, $400,000: Provided, That this 
appropriation shall not become available unless and until the aforesaid legisla- 
tion is enacted into law. 


The Fair Labor Standards Act of 1938 was approved June 25, 1938, 
52 Stat. 1060, containing, among other provisions, the provision 
quoted in your letter, supra. 

In the circumstances stated in your submission it would appear 
that the cost of instructing State or local public agency employees 
in the proper procedure for enforcement of the act would be a neces- 
sary expense within the purview of the above appropriation and, 
accordingly, there appears to this office no legal objection to its use 
for such purpose. 


(B-3304) 


MOTION-PICTURE EQUIPMENT PURCHASES—APPROPRIATION 
AVAILABILITY—BONNEVILLE PROJECT 


Under the broad authority for expenditures conferred by section 9 (b) of the 
Bonneville project act of August 20, 1987, 50 Stat. 736, either the appro- 
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priation for construction and maintenance of the power-distribution system 
as made by the act of May 9, 1938, 52 Stat. 295, or the allotment of Public 
Works Administration funds for construction, is available for purchase of 
motion-picture equipment for making a motion-picture record of salient 
features of the construction program, if the making of such record is ad- 
ministratively found necessary for the proper administration of the act and 
the purchase of the equipment is more economical than contracting for the 
photographic work with established motion-picture producers. 


Comptroller General Brown to the Secretary of the Interior, May 12, 1939: 
I have your letter of April 24, 1939, as follows: 


Your opinion on the availability of funds and propriety of expenditures from 
the appropriation allotted for the construction of the Bonneville project for 
preserving certain records for informational and instructional purposes by 
making a motion picture of salient features of its construction program, is 
respectfully requested, 

This activity is intended to follow up and complete the motion-picture rec- 
ords now existing of the construction on the Bonneville Dam by the United 
States Engineer Department. 

The motion-picture record proposed is an essential part of any new con- 
struction program. It will be used to support inspection of the completed lines 
and later to trace any causes for line failure, if necessary. It would serve as 
an invaluable record to the project in the instruction and training of con- 
struction employees and officials. After this record is combined with that 
made by the United States Engineer Department during the dam construction 
period, it will constitute a public record of much value to anyone interested 
in the development of the power generation and transmission system. 

In order that the cost of such an activity may be properly distributed in ac- 
cordance with the work performed and also with the provisions of the account- 
ing system prescribed by the Federal Power Commission, there is for determina- 
tion whether any of the following funds are available for the purpose described. 

Your opinion is respectfully directed to the following questions: 

1. Is the purchase of equipment of this type permitted under the terms of the 
Bonneville Act (Public, No. 329, 75th Congress), particularly section 9b? Under 
section 9-b of the Bonneville Act the Administrator is authorized to make such 
expenditures for facilities and services as he might find necessary for the proper 
administration of the act. In order that the position of the project may be made 
perfectly clear before authorizing expenditure of the public funds outlined 
above, your interpretation is especially invited. 

2. If the answer to No. 1 is in the affirmative, does the appropriation 148/90614, 
Construction and Maintenance, Power Distribution System, Bonneville project, 
Oregon, Department of the Interior, 1938-1939, apply? 

3. If the answer to No. 1 is in the affirmative, are the funds allotted to the 
Bonneville project under title 2 of the Public Works Administration Act of 1938, 
symbol 14-408/00513, available for use in this connection, the major construction 
activity of the project at this time being performed under these funds. 

4. If the answers to Nos. 1, 2, and 3 are in the negative, would it be possible 
to contract for the projection of such record of progress? 

The construction of transmission lines is being prosecuted at the present time 
under an appropriation made by the Congress in the amount of $3,500,000, and 
an allotment made to the project by the Administrator, Public Works Adminis- 
tration, in the amount of $10,750,000. 

Inasmuch as contracts have now been let for the first steps in the construc- 
tion of the transmission system of the Bonneville project, your immediate advice 
is desired as to the applicability of funds under appropriations numbered 2 
and 3 for the proposed program. 


Section 9 (b) of the act of August 20, 1937, 50 Stat. 736, provides: 
The administrator may make such expenditures for offices, vehicles, furnish- 
ings, equipment, supplies, and books; for attendance at meetings; and for 


such other facilities and services as he may find necessary for the proper ad- 
ministration of this act. 


The appropriation for construction and maintenance of a power- 
distribution system, Bonneville project, Oreg., as made by the act of 
May 9, 1938, 52 Stat. 295, provides: 
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For construction, purchase, and maintenance of transmission lines and pur- 
chase of easements and rights-of-way, including personal services, in carrying 
out the provisions of an act entitled “An act to authorize the completion, main- 
tenance, and operation of the Bonneville project, for navigation and for other 
purposes,” approved August 20, 1937, to be immediately available, $3,500,000. 


In view of the provisions in section 9 (b), supra, it may be held that 
either the above appropriation or the allotment of Public Works 
Administration funds for construction may be used for the purchase 
of motion-picture equipment, if you find that the making of the mo- 
tion-picture record is “necessary for the proper administration of” the 
act and it be administratively determined that the purchase of such 
equipment would be more economical than contracting for the photo- 
grahic work with established motion-picture producers. 


(B-8435) 


RETIREMENT—FOREIGN SERVICE—AMENDATORY ACT 
INTERPRETATIONS 


Section 26 of the Foreign Service Classification, etc. Act of February 23, 1931, 
46 Stat. 1211, as amended by section 3 of Public, No. 40, approved April 24, 
1939, 53 Stat. 583, establishing a 5-percent deduction from the basic salary of 
all Foreign Service officers eligible for retirement, and providing for con- 
tinuance of such deductions on the higher salary rate as specified therein 
when appointment is made in the Department of State at a lower basic 
salary, is effective prospectively and does not require retroactive deductions 
in the case of such appointments prior to the effective date of the act, but the 
said higher salary will from the date of the act be the basic salary rate for 
all purposes of section 26, as amended, including computations for optional 
additional deposits in the retirement fund. 

The provision for 5-percent mandatory contribution to be deducted from the 
basic salary, and the provision for optional deposits of additional sums 
in the retirement fund not to exceed 10 percent of the basic salary, appearing 
in section 26 of the Foreign Service Classification, ete. Act of February 
23, 1931, 46 Stat. 1211, as amended by section 3 of Public, No. 40, approved 
April 24, 1989, 53 Stat. 583, are separate and distinct, and the optional deposits 
may be 10 percent in addition to the 5-percent mandatory deduction and need 
not be so limited that the total of both the mandatory and optional deduc- 
tions does not exceed 10 percent. 

An officer who retires under age 60 and who elects under paragraph (d) of 
section 26 of the Foreign Service Classification, ete. Act of February 23, 
1931, 46 Stat. 1211, as amended by section 3 of Public, No. 40, approved 
April 24, 1939, 53 Stat, 583, to receive an immediate annuity reduced as pro- 
vided by the act below that of a deferred annuity beginning at age 60, 
continues in receipt of the reduced annuity after attaining the age of 60, 
and is not entitled thereafter to the full annuity to which he would have 
been entitled had he originally elected a deferred annuity at age 60. 

In carrying out the provision in paragraph (d) of section 26 of the Foreign 
Service Classification, etc. Act of February 23, 1931, 46 Stat. 1211, as 
amended by section 3 of Public, No. 40, approved April 24, 1939, 58 Stat. 583, 
requiring reduction of annuity, where an officer retires under age 60 and 
elects to receive an immediate annuity rather than an annuity deferred 
to age 60, “for each month or major fraction thereof,” between the date of 
retirement and the sixtieth birthday, the term “major fraction” of a month 
is to be considered as 16 days where the month contains 30 or 31 days, 
and 15 days for the month of February containing 28 or 29 days. 

Fractional year’s service may not be included in computing annuities under 
section 26 (e) of the Foreign Service Classification, etc. Act of February 
28, 1981, 46 Stat. 1211, as amended by section 3 of Public, No. 40, approved 
April 24, 1939, 53 Stat. 5838. 
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The words “by more than eight years” appearing in section 26 (e) of the 
Foreign Service Classification, etc. Act of February 23, 1931, 46 Stat. 1211, 
as amended, by section 8 of Public, No. 40, approved April 24, 1939, 53 Stat. 
583, in regard to the reduction to be made in a retired officer’s annuity 
where he elects a joint and survivorship annuity and his age “exceeds the 
age of the wife by more than eight years,” may not be construed as au- 
thorizing a disregarding of the further annuity reduction required by the act 
until the age difference is 9 years or more, but requires the said additional 
deduction as soon as the age difference exceeds 8 years, even if by only 

day. 

If an officer who elects a reduced joint and survivorship annuity under section 
26 (e) of the Foreign Service Classification, ete. Act of February 23, 1931, 
46 Stat. 1211, as amended by section 8 of Public, No. 40, approved April 24, 
1939, 53 Stat. 583, is predeceased by his wife prior to his retirement the 
election is voided, but if the wife’s death occurs after the officer’s retire- 
ment he is entitled to a continuance only of the reduced annuity on his 
behalf and not a full annuity as though a reduced annuity had not originally 
been elected, but upon the death of the officer the excess of the accumulated 
contributions over annuity payments, if any, are for refund as provided 
by section 26 (i) of the act. 

Under section 26 (e) of the Foreign Service Classification, etc. Act of February 
28, 1981, 46 Stat. 1211, as amended by section 3 of Public, No. 40, approved 
April 24, 1939, 53 Stat. 583, annuities of previously retired officers may be 
recomputed and the increases paid thereunder effective upon the effective 
date of the latter act—July 1, 19389—and the subsequent election of a 
reduced joint and survivorship annuity with his wife in the manner as 
outlined in the said section does not require a retroactive reduction of the 
increased payments made prior to the effective date of the joint and sur- 
vivorship annuity. 

The portion of section 33 of the Foreign Service Classification, ete. Act of 
February 23, 1931, 46 Stat. 1215, as amended by section 4 of Public, No, 40, 
approved April 24, 1939, 58 Stat. 583, which provides that if an officer has 
not served at least 15 years he shall have returned to him the contributions 
to the annuity fund with interest thereon at 4 percent compounded an- 
nually, “except as provided in paragraph (c) of section 4 of this act” may, 
by reason of an evident error in cross reference, be considered as having 
reference to paragraph (c) of section 3 of the latter act. 

Pxisting regulations promulgated by the President under the provisions of the 
Foreign Service Classification, etc. Act of February 23, 1931, 46 Stat. 1207, 
which have been reenacted without change, and not in conflict with the 
provisions of the amending act of April 24, 1939, Public, No. 40, 53 Stat. 583, 
remain in full force and effect until superseded or revoked. 


Comptroller General Brown to the Secretary of State, May 12, 1939: 
I have your two letters of May 1, 1939 (Ref. FA), as follows: 


By the act approved April 24, 1939, Public, No. 40, 76th Congress, chapter 
84, 1st session, entitled “An act to amend the act entitled ‘An act for the grading 
and classification of clerks in the Foreign Service of the United States of 
America, and providing compensation therefor,’ approved February 23, 1931,” 
certain amendments are made to sections 3, 10, 26, and 33 of the act of Feb- 
ruary 23, 1981. Two copies of the act of April 24, 1939, are enclosed and the 
following questions which have been raised in connection with these amend- 
ments are presented to you for determination: 


Section 3, AMENDING Secrion 26 or THE Act or Fresruary 23, 1931 


Section 8 of the act of April 24, 1939, is a revision of section 26 of the act 
of February 23, 1931, which establishes the Foreign Service retirement and 
disability system. 


1. Paragraph (c)—Point 1. 

Paragraph (c) of section 26 establishes a five per centum deduction from 
the basic salary of all Foreign Service officers eligible to retirement, and 
provides further 

“* * * That all basic salaries in excess of $10,090 per annum shall be 
treated as $10,000 and any Ambassador, Minister, or Foreign Service officer 
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appointed to a position in the Department of State, as provided in paragraph 
(n) of this section, at a lower basic salary than he was receiving on the 
date of .such appointment shall be considered for all purposes of this section 
as continuing to draw the higher salary and salary deductions authorized 
under this paragraph shall be on that basis: * * *” 

Shall the provisions of paragraph (c) of section 26, as quoted be held to 
apply retroactively, with a requirement that deductions on the basis authorized 
shall likewise be made retroactively to date of appointment to a position in 
the Department of State in the case of an Ambassador, Minister, or Foreign 
Service officer who was appointed to such a position prior to the effective date 
of the amended act? 


2. Paragraph (c)—Point 2. 


Further inquiry is made whether you concur in the Department's view that 
since according to paragraph (c) of section 26, the basic salary of an oflicer 
transferred from the Foreign Service to a position in the Department of State 
at a lower basic salary is for all purposes of the legislation to be considered 
the higher salary previously paid, the special deposits in multiples of 1 per 
centum for which permission is accorded will likewise be computed on such 
higher salary. 

3. Paragraph (c)—Point 3. 

In that part of paragraph (c) of section 26 wherein it is provided that any 
Foreign Service officer may at his option deposit additional sums in multiples of 
1 per centum of his basic salary but not to exceed 10 per centum of such basie 
salary, does this mean that the mandatory 5 per centum contribution and 
such additional deposits as an officer may elect to make shall not exceed 10 
per centum of an officer’s basic salary, or does it mean that deposits may be 


made up to 10 per centum of the basic salary in addition to the mandatory 
5 per centum contribution? 


4. Paragraph (d). 


In paragraph (d) of section 26 it is provided, in part, that an officer below 
the age of 60 years who has rendered at least thirty years of actual service, 
exclusive of extra service credits for service at unhealthful posts as provided in 
paragraph (k), may be retired at his own request and elect to receive (1) a 
deferred annuity beginning at age 60, computed as prescribed under paragraph 
(e) of section 26; or (2) an immediate annuity computed as prescribed under 
paragraph (e), reduced by one-fourth of 1 per centum of such annuity for 
each month or major fraction thereof, between the date of his retirement and 
the sixtieth anniversary of his date of birth. 

Two questions are raised in this connection: First, when an officer who 
retires under age 60 and elects to receive an immediate annuity, reduced as 
provided, attains the age of 60, is the assumption correct that such officer shall 
continue to receive the reduced annuity, and shall not be entitled upon attain- 
ing age 60 to the full annuity to which he would have been entitled had he 
elected a deferred annuity at age 60? Second, in the case of an officer retiring 
under these circumstances, where the law sets forth the principle for the 
reduction of the annuity and status “for each month or major fraction thereof,” 
is the assumption correct that a “major fraction” of a month shall be 16 days 
or over and thus shall be counted as a whole month? 

5. Paragraph (e)—Point 1. 


In paragraph (e) of section 26 it is provided-in part that— 


“The annuity of a retired Foreign Service officer shall be equal to 2 per 
centum of his average annual basic salary for the ten years next preceeding the 
date of retirement, multiplied by the number of years of service not exceeding 
thirty years: * * *” 

In the computation of an annuity under these provisions, shall the “number 
of years of service not exceeding thirty years” be considered to be full years 
only, with fractional years disregarded, or shall it be considered to be an officer’s 
full period of service, including years, months, and days, not to exceed a total 
period of 30 years? The following cases will illustrate the respective annuity 
benefits in each instance: 

Officer A retired for age on September 30, 1932, under the provisions of sec- 
tion 26 (d) of the act of February 23, 1981. His actual service at time of re- 
tirement totaled 26 years 5 months and 1 day. His annuity was computed 
under the provisions of section 26 (e) of the act of February 23, 1981, to be 
$4,171.18. In recalculating the annuity of Officer A in accordance with the 
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provisions of section 26 (e) as amended by the act of April 24, 1989, on the 
assumption that full years shall be counted and fractional years disregarded, 
the computation of the annuity would be as follows: . 


Average annual basic salary for 10 years next preceding 
retirement 

2 percent of average annual basic salary for 10 years next 
preceding retirement 

Multiplied by 26 years of service 


If fractional years are included in the service, the annuity of Officer A would 
be computed as follows: 


Average annual basic salary for 10 years next preceding 
retirement 
2 percent of average annual basic salary for 10 years next 
preceding retirement 180. 00 
Multiplied by 26 years 5 months and 1 day of service... 4, 755. 50 


In other words, if Officer A is given credit for 26 years of service, his annuity 
will be $4,680, whereas if he is given credit for his full period of service of 26 
years 5 months and 1 day, his annuity will be $4,755.50. 

Officer B retired for disability on June 30, 1985, under the provisions of sec- 
tion 26 (j) of the act of February 23, 1931. His actual service at time of re- 
tirement totaled 21 years 1 month and 22 days and his extra service credits for 
service at unhealthful posts allowed under paragraph (k) of the act of Feb- 
ruary 23, 1931, amounted to 3 years 6 months and 15 days, making a total service 
of 24 years 8 months and 7 days. His annuity was computed under the pro- 
visions of paragraph (e) of section 26 of the act of February 23, 1931, to be 
$3,506.56. In recalculating the annuity of Officer B in accordance with the 
provisions of section 26 (e) as amended by the act of April 24, 1939, the com- 
putation of the annuity would be as follows, taking as a basis full years of 
service and diregarding fractional years: 


Average annual basic salary for 10 years next preced- 

ing retirement $7, 513. 61 
2 percent of average annual basic salary for 10 years 

next preceding retirement 150. 2722 
Mutiplied by 24 years of service 


If fractional years are included in the service, the annuity of Officer B would 
be computed as follows: 


Average annual basic salary for 10 years next pre- 

ceding retirement $7, 513. 61 
2 percent of average annual basic salary for 10 years 

next preceding retirement 
Multiplied by 24 years 8 months and 7 days of service___ 3, 709. 64 


In other words, if Officer B is given credit for 24 years of service, his annuity 
will be $3,606.53, whereas if he is given credit for his full period of service of 
24 years 8 months and 7 days, his annuity will be $3,709.64. 

6. Paragraph (e)—Point 2. 

In paragraph (e) of section 26, wherein it is provided that a Foreign Serv- 
ice officer may under certain conditions elect to receive a reduced joint and 
survivorship annuity, it is provided further that— 

“* * * Tf the age of the officer is less than the age of the wife or exceeds 
her age by not more than eight years, the annuity of the officer will be reduced 
by an amount equal to one-half the annuity which he elects to have paid to 
his widow. If the age of the officer exceeds the age of the wife by more than 
eight years, the annuity of the officer will be reduced by an amount equal to 
one-half the annuity which he elects to have paid to his widow plus an addi- 
tional reduction equal to 2 per centum of such widow’s annuity for each year, 
or fraction thereof, that the difference in age exceeds eight: * * *” 

In this provision of the law does the term “eight years’ mean up to nine 
years; that is, do the words “more than” imply that fractions over and above 


a flat eight years are to be disregarded until the difference is nine years or 
more? 


7. Paragraph (e)—Point 3. 


In the event that an officer who elects a reduced joint and survivorship 
annuity is predeceased by his wife, is the assumption correct that the election 
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would be voided by the wife’s death at any time prior to the officer’s retire- 
ment, but if the wife’s death should occur after retirement the officer would 
receive the reduced annuity which he had elected and would not be entitled 
to claim full annuity by reason of the death of his wife after retirement? In 
the event, however, that a retired officer is predeceased by his wife, is the 
assumption correct that upon the death of the officer the excess of the accumu- 
lated contributions over annuity payments, if any, would then be returned as 
provided in paragraph (i) of section 26? 


8. Paragraph (e)—Point 4. 

In paragraph (e) of section 26 it is provided further that an officer now 
retired and receiving an annuity under the act of February 23, 1931, may elect 
a reduced joint and survivorship annuity, under certain conditions, provided 
that all such elections shall be made within six months following the effective 
date of the act, and that they shall all be effective on the same date, to be 
prescribed by the President. Under this provision, the annuities of all retired 
Foreign Service officers will be recalculated in accordance with the principles 
set forth in paragraph (e) of the act of April 24, 1989, and the revised an- 
nuities shall be effective on the effective date of the act, which, according to 
section 5, will be July 1, 1939. Within six months of that date an officer may 
elect a reduced joint and survivorship annuity, which in all cases shall com- 
mence on a day to be prescribed by the President. Will a retired officer draw 
the full annuity to which he is entitled as provided in the new act from July 
1, 1939, and will the reduction in annuity, if elected, be retroactive to the 
effective date of this act, or commence on the day to be prescribed by the 
President? 


Section 4, AMENDING SECTION 33 oF THE ACT OF FEBRUARY 23, 1931 


Section 4 of the act of April 24, 1939, amends section 33 of the act of Feb- 
ruary 23, 1931. 

9. Your attention is invited to that portion of section 33, as amended, wherein 
it is stated that an officer “shall, however, if he has not served at least fifteen 
years, have returned to him the full sum of his contributions to the annuity 
fund, with interest thereon at 4 per centum compounded annually, except as 
provided in paragraph (c) of section 4 of this act.” As there is no “paragraph 
(c) of section 4” in the act of April 24, 1939, it is obvious that this cross- 
reference should be to paragraph (c) of section 3, the penultimate sentence 
of which reads as follows: 

“In case an officer shall become separated from the service for any reason 
except retirement on an annuity, the amount of any additional deposits with 
interest at 3 per centum per annum compounded annually, made by him under 
the provisions of this paragraph shall be refunded in the manner provided else- 
where in this section for the return of contributions and interest in the case 
of death or withdrawal from active service.” 

This defective cross-reference, as shown by the enclosed House Document No. 
146, is the result of the renumbering of the sections of the bill during the course 
of its enactment by the Congress, without making an appropriate change in the 
cross-reference. However, in view of the specific provision of section 3 (c), 
quoted above, it is believed that an officer separated from the service under the 
provisions of section 33 with less than fifteen years’ service would have returned 
to him his compulsory contributions (5 per centum of basic salary) with interest 
at 4 per centum compounded annually and his additional optional contributions 
would be returned with interest at 3 per centum compounded annually. Will 
you please indicate if you are in agreement with this statement? The erroneous 
cross-reference should nevertheless be corrected by legislation whenever it is 
practicable. 

There are enclosed two copies of Senate Report No. 222 for your information 
in connection with the consideration of the questions presented in this letter. 

In view of the shortness of time between the date of approval and the effective 
date of this act and the urgent nature of the work involved in putting the 
provisions of the act into actual operation on the effective date, it will be 
appreciated if you will give the questions raised in this letter your prompt 
attention and expedite your reply. 

There is enclosed for your convenience in considering the question herein- 
after submitted a copy of the act of April 24, 1989 (Public No. 40, 76th Congress) 
i a certain provisions of sections 3, 10, 26, and 33 of the act of Febru- 

ry 23, i 
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The act of April 24, 1939, will become effective on July 1, 1939, and it will be 
necessary to establish before that date the regulations required by the new 
provisions of the law in the act. However, the act of April 24, 1939, merely 
reenacts many of the provisions of sections 3, 10, 26, and 33 of the act of Febru- 
ary 23, 1931, and it is desired that existing regulations in the form of Executive 
orders based on the provisions of these sections which have not been amended 
in any way shall remain in effect. Copies of Executive Orders Nos. 5642 and 
5644 of June 8, 1931, No. 6942 of January 8, 1935, and No. 7062 of June 5, 1935, 
are enclosed for your information, and the regulations based on sections of law 
in question have been marked. 

It is the understanding of this Department that these Executive orders based 
upon legislation reenacted without change in the act of April 24, 1939, and not 
in conflict therewith will remain in full force and effect until superseded or 
canceled. It is requested that you inform this Department whether your office 
is in accord with these views. 

Due to the shortness of time before the act of April 24, 1939, goes into effect, 
a reply at your earliest convenience will be appreciated. 


Section 5 of the act of April 24, 1939, provides as follows: 


This act shall take effect on the first day of the calendar month following 
the expiration of sixty days from the date of its approval by the President. 


The portion of paragraph (c) of section 26 of the act, as amended, 
quoted in paragraph No. 1 of your letter first above quoted, is new 
legislation and does not become effective until July 1, 1939, which is 
the first day of the calendar month following the expiration of 60 
days from April 24, 1939, the date of the approval of the act by the 
President. Accordingly, the question in paragraph No. 1 is answered 
in the negative, that is, the basis fixed by the statute for making 
retirement deductions from the salary of any Ambassador, Minister, 
or Foreign Service officer appointed to a position in the Department 
of State, does not become effective until July 1, 1939. 

Referring to the question in paragraph No. 2, the new portion of 
the statute quoted in paragraph No. 1 is specifically applicable for 
“all purposes of this section,” that is, section 26 of the Foreign Service 
Retirement Act of February 23, 1931, 46 Stat. 1211, as amended by 
section 3 of the act of April 24, 1939. Accordingly, the higher salary 
rate paid to an Ambassador, Minister, or Foreign Service officer prior 
to an appointment to a position in the Department of State will con- 
tinue to be his basic salary rate after appointment to such a position 
for all purposes of section 26 of the statute, as amended, including 
the basis for computing optional additional deposits in the retirement 
fund in multiples of 1 per centum in the basic salary, the authority for 
which appears in subsection (c) of section 26 of the act as amended. 

Section 26 (c) of the Foreign Service Retirement Act, as amended 
by the act of April 24, 1939, so far as material to an answer to the 
question in paragraph No. 3 of your letter, provides as follows: 


Five per centum of the basic salary of all Foreign Service officers eligible 
to retirement shall be contributed to the Foreign Service retirement and dis- 
ability fund, and the Seeretary of the Treasury is directed on the date on which 
this act takes effect to cause such deductions to be made and the sums trans- 
ferred on the books of the Treasury Department to the credit of the Foreign 
Service retirement and disability fund for the payment of annuities, refunds, 
and allowances; * * * And provided further, That any Foreign Service 





DECISIONS OF THE COMPTROLLER GENERAL 851 


Officer may at his option and under such regulations as may be prescribed by 
the President, deposit additional sums in multiples of 1 per centum of his 
basic salary, but not to exceed 10 per centum of such basic salary, * * * 


The provision for 5 percent mandatory contribution to be deducted 
from the basic salary and the provision for optional deposits of addi- 
tional sums in the retirement fund, not to exceed 10 percent of the 
basic salary, are separate and distinct. The intent appears to be that 
not to exceed 10 percent of the basic salary may be deposited in the 
retirement fund at the option of the officer in addition to the man- 
datory contribution of 5 percent required to be deducted from the 
basic salary of the officer. 

The first question in paragraph No. 4 is answered in the affirma- 
tive—the rate of an annuity being fixed as of the date of retirement 
based upon age and life expectancy at that time. 

Referring to the second question in paragraph No. 4, pursuant 
to the provisions of the act of April 23, 1930, 46 Stat. 253, all re- 
tirements are required to be made effective on the first day of a 
month, including those of Foreign Service officers who voluntarily 
retire before reaching the age of 60, under the provisions of section 
26 (d) of the act, as amended. Accordingly, the major fraction of 
any month, including February, would necessarily be computed from 
the first day of the month, and 16 days is the major fraction of any 
month containing 30 or 31 days, but 15 days is the major fraction 
of February, containing 28 or 29 days. There is no authority under 
this statute or otherwise for considering each month as containing 
30 days for the purposes of the particular provision of the statute 
under consideration, as is provided in the act of June 30, 1906, 34 
Stat. 763, for the purpose of computing salary payments on an 
annual or a monthly basis. . 

Section 26 (e) of the Foreign Service Retirement Act of February 
23, 1931, 46 Stat. 1211, provided as follows: 

Annuities shall be paid to retired Foreign Service officers under the following 
classifications, based upon length of service and at the following percentages 
of the average annual basic salary for the ten years next preceding the date of 
retirement: Class A, thirty years or more, 60 per centum; class B, from 
twenty-seven to thirty years, 54 per centum; class C, from twenty-four to 
twenty-seven years, 48 per centum; class D, from twenty-one to twenty-four 


years, 42 per centum; class EB, from eighteen to twenty-one a 86 per centum; 
class F, from fifteen to eighteen years, 30 per centum; * 


Thus, in computing the annuities under that eit on length of 
service, a fractional year’s service was in effect disregarded. Nothing 
appears otherwise in the original act or in the new formula for com- 
puting annuities prescribed by the amendatory act of April 24, 1939, 
which authorizes the adding of a fractional year’s service toward 
longevity. Compare the provision appearing in section 5 of the 
Civil Retirement Act of May 29, 1930, 46 Stat. 472, as follows: 


In determining the aggregate period of service upon which the annuity is 


to be based, the fractional part of a month, if any, in the total service shall 
be eliminated, 
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It is understood that this provision has been applied by the United 
States Civil Service Commission as authorizing the inclusion of 
whole months of a fractional year’s service in computing longevity, 
but not a fractional month’s service. However, I find no provision 
in the 1 oreign Service Retirement Act as amended, corresponding to 
the provision quoted from the Civil Retirement Act, or any other 
provision justifying any other conclusion than that a fractional 
year’s service must be disregarded in computing longevity. Accord- 
ingly, in the two examples stated in paragraph No. 5 of Officers A 
and B, the first formula used in each case for computing the rate of 
the annuities, eliminating the fractional year’s service, is correct. 

Referring to the question in paragraph No. 6, the limitation fixed 
in the statute of “by not more than eight years” cannot be construed 
to mean “by less than nine years.” There appears no reasonable basis 
for the suggested implication that “fractions over and above a flat 
eight years are to be disregarded until the difference is nine years 
or more.” If the age of the officer is less than the age of the wife 
or exceeds the age of the wife by exactly 8 years or less, the annuity 
of the officer is required to be reduced “by an amount equal to one- 
half the annuity which he elects to have paid to his widow.” If, 
however, the age of the officer exceeds that of his wife by 8 years 
and 1 day or more, the annuity of the officer must be re- 
duced “by an amount equal to one-half the annuity which he elects 
to have paid to his widow plus an additional reduction equal to 
2 per centum of such widow’s annuity for each year, or fraction 
thereof, that the difference in age exceeds eight.” 

As the respective rights of a Foreign Service officer who elects 
_to receive a reduced joint and survivorship annuity and of his wife 
are fixed as of the date of retirement of the officer, all of the assump- 
tions stated in paragraph No. 7 are correct. Relative to the last 
assumption stated, there appears nothing in section 26 (e) of the 
statute requiring a construction that any portion of the excess of the 
accumulated contributions over annuity payments are forfeited where 
the officer had elected to receive a joint and survivorship annuity with 
his wife and the wife dies after retirement of the officer but before 
the death of the officer. 

The provision in section 26 (e) of the act, as amended, material 
to an answer to the question in paragraph No. 8, is as follows: 


* * * ‘That a retired officer who is receiving an annuity on the effective 
date of this act, if the husband of a wife to whom he was married at the 
time of his retirement and for a total period of at least five years, shall be 
entitled under the same terms and conditions set forth above, to elect to receive 
a reduced annuity, a portion of which will be continued on his death through- 
out the life of his surviving widow, but all such elections by retired officers 
shall be made within six months following the effective date of this act, and 
they shall all be effective on the same date, to be prescribed by the President: 
And provided further, That no increase in annuities under this act shall operate 
retroactively and nothing in this act shall be interpreted as reducing the rate 
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of the annuity received by any retired officer on the effective date of this act, 
unless the officer voluntarily elects to receive a reduced annuity as provided 
herein. 


While the statute does not in definite terms authorize recalculation 
of existing annuities of Foreign Service officers, except where an 
officer elects to receive a joint and survivorship annuity with his 
wife—compare section 8 of the Civil Service Retirement Act of May 
29, 1930, 46 Stat. 475—it reasonably may be concluded from the 
wording of the last proviso of section 26 (e) of the statute as 
amended, swpra, that such was the intent, and it is so held. All such 
recalculated annuities will become effective July 1, 1939. An officer 
may be paid the recomputed annuity from July 1, 1939, until the 
effective date, to be fixed by the President, of a joint and survivorship 
annuity with his wife, and there is no requirement that the full 
annuity to which the officer is entitled effective July 1, 1939, should 
be reduced retroactively to July 1, 1939, from the effective date of 
the joint and survivorship annuity. The question in paragraph No. 
8 is answered accordingly. 

This office is in agreement with the views expressed in paragraph 
No. 9 of your letter first above quoted under the heading “Section 4, 
amending section 33 of the act of February 23, 1931.” 

Referring to the second letter quoted above, this office is in agree- 
ment with your conclusion that existing regulations promulgated by 


the President under the provisions of the act of February 23, 1931, 
which have been reenacted without change and not in conflict with 
the provisions of the act of April 24, 1939, will remain in full force 
and effect until superseded or revoked. 


(A-51931) 


LEAVES OF ABSENCE ADVANCES—ANNUAL AND SICK—ACTS, MARCH 
14, 1936—NONRETURN TO DUTY—TEMPORARY AND EMERGENCY 
EMPLOYEES 


An‘employee originally appointed under emergency funds for a definite period 
not to exceed six months, whose extensions of appointment were similarly 
so limited, is a temporary employee for leave purposes even though paid 
from emergency funds and, as such, is not entitled to advance annual or 
sick leave prior to January 1, 1938, under the annual and sick leave acts 
of March 14, 1936, 49 Stat. 1161 and 1162, respectively, and regulations 
issued pursuant thereto, and even though separated from the service after 
January 1, 1938, recovery of the excess compensation, paid during the 
period of unauthorized leave advances after which there was no return 
to duty because of the condition of her health, may not be waived under 
sections 4 (b) and 11 of the annual and sick leave regulations effective 
January 1, 1938. 18 Comp. Gen. 383, distinguished, and emergency em- 
ployees rights and liabilities discussed under similar circumstances. 


Comptroller General Brown to the President, United States Civil Service 
Commission, May 13, 1939: 


Your letter of April 21, 1939 (File CSR-421850), is as follows: 


The Commission has received from the Department of Agriculture a request 
to withhold from the refund of retirement deductions otherwise due Mrs. 
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Irma Stuart the sum of $88.42 to cover excess annual and sick leave aggregat- 
ing 22 days and 45 minutes taken in the calendar year 1937. 

Mrs. Stuart was transferred from the War Department to the Department 
of Agriculture effective October 16, 1983. The request filed by the Agriculture 
Department for such transfer mentioned no time limit as to the period of 
employment, and none was specified in the transfer certificate issued by this 
Commission. However, as the work in the Bureau of Public Roads was 
financed by emergency funds, her appointment was limited to a particular 
period by the Department, and she was subsequently given additional exten- 
sionv. The extension of appointment covering the period when the excess 
leave was taken expired on December 31, 1937, and her appointment was on 
December 15, 1937, continued by the Department up to March 31, 1938. She, 
however, resigned effective January 31, 1938. 

In support of its claim for reimbursement covering the excess leave, the 
Department holds that as Mrs. Stuart’s appointment was limited to December 
31, 1937, the advance of annual and sick leave was illegal under regulations in 
effect at that time. Mrs. Stuart has protested this action, and the question 
at issue is whether the Department’s contention is correct, or if leave regu- 
lations effective January 1, 1938, as interpreted by your decision of October 
27, 1938 (18 Comp. Gen. 383), should operate to waive the charge for reim- 
bursement, she having submitted to the Department a medical certificate 
showing that she was unable to return to duty because of her condition 
of health. 

Your decision in this matter is respectfully requested. 

The facts presented do not show clearly whether the employment 
of Mrs. Stuart was “temporary” or “emergency.” If the Department 
of Agriculture limited her original appointment under emergency 
funds to a definite period not to exceed 6 months and each extension of 
her appointment thereafter was similarly definitely limited, then, even 
though the compensation paid her was from emergency funds, she 
must be regarded as having been a temporary employee for leave 
purposes and, as such, not entitled to advance of either annual or sick 
leave of absence prior to January 1, 1938, under the terms of the 
Annual- and Sick-Leave Acts of March 14, 1936, 49 Stat. 1161 and 
1162, and the regulations issued pursuant thereto. Compare 18 Comp. 
.Gen. 596. In other words, a series of administrative appointments 
each for a definite period not exceeding 6 months (but the series 
of appointments aggregating more than 6 months) does not change 
the status of the employee from temporary to permanent or emer- 
gency for leave purposes, and annual and sick leave in such a sitpa- 
tion may not be advanced. If these be the facts, even though the 
employee was separated from the service after January 1, 1938, the 
rule stated in 18 Comp. Gen. 383, cited by you, would not be ap- 
plicable for the reason that the provisions of section 4 (b) of the 
annual-leave regulations and section 11 of the sick-leave regulations 
effective on and after January 1, 1938, waiving recovery of excess 
compensation paid during overdrawn leave under certain conditions, 
are applicable only in cases in which annual and sick leave were, 
or may be lawfully advanced, and the position of the Department of 
Agriculture would be correct. 

If, however, the tenure of the emergency appointment under which 


this employee was serving when the excess leave was advanced prior 
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to January 1, 1938, was not specifically limited by the Department 
of Agriculture to a period of not exceeding 6 months, the employee 
would properly be for classing as emergency, not temporary, in which 
event sick leave was authorized to be advanced to the emergency em- 
ployee under the terms of section 5 of the sick-leave regulations in 
force prior to January 1, 1938, in an amount that would not exceed 
the total that would have accumulated during “the period from the 
date of the advance to the termination of a limited appointment (not 
temporary in character) or one expiring on a specified date.” How- 
ever, annual leave was not authorized to be advanced to emergency 
employees under section 4 of the annual-leave regulations in force 
prior to January 1, 1938. Therefore, in this event (that is, if the 
employee was in fact not a temporary employee, but an emergency 
employee), under the rule stated in 18 Comp. Gen. 383, cited by you, 
recovery would be waived only of the amount of compensation paid 
for the period of excess sick-leave properly advanced prior to Janu- 
ary 1, 1938—section 11 of the sick-leave regulations authorizing such 
waiver of recovery having been in force on January 31, 1938, when 
the employee resigned by reason of ill health and furnished a medical 
certificate that she was unable to return to duty. 
Your submission is answered accordingly. 


(B-2919) 


CONTRACTS—DAMAGES—LIQUIDATED—KNOWN POSSIBILITY OF DE- 
LAY AS AN “UNFORESEEABLE” CAUSE, AND NONNECESSITY FOR 
PROOF OF ACTUAL DAMAGE 


Where contractor was fully aware that the material required was of an experi- 
mental nature and required new and unusual methods of construction, and 
the Government in its specifications indicated the doubtfulness of the feasi- 
bility of performing the contract in strict accordance with the written speci- 
fications and provided for conformance to subsequent explanatory instruc- 
tions of the contracting officer, the delay in performance, for which 
liquidated damages were deducted in accordance with the terms of the 
contract, may not be classified as “unforeseeable” for liquidated damage 
remission purposes. 

A liquidated damage stipulation is for enforcement without the necessity of 
inquiring into the question of whether actual damage was incurred. 


Comptroller General Brown to Keystone Steel & Wire Co., May 15, 1939: 

Your letter of February 2, 1939, requests review of settlement 
dated May 9, 1938, which disallowed your claim for remission of 
$1,420 deducted as liquidated damages for delay in delivery of certain 
wire fabric furnished the War Department under contract No. 
W-1096-eng-4831, dated October 19, 1936. 

Under the terms of the cited contract you agreed to furnish 156,000 
square feet of stapled, galvanized, wire fabric, in strict accordance 
with specifications attached to the invitation in response to which 

161412—39-—54 
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your bid was submitted. Payment has been made to you in the net 
amount of $5,774.08, representing the gross contract price of $7,231.08, 
less discount of $37 for prompt payment, and less $1,420 as liqui- 
dated damages, computed at the specified contract rate of $10 per 
day for 142 days of delay in delivery of the fabric. 

It is unnecessary to set forth here the terms of the contract rela- 
tive to liquidated damages or the circumstances relative to the delay 
in delivery, since you do not appear to question the method of com- 
putation of liquidated damages or the correctness of the amount de- 
ducted on account thereof. Rather, you allege that the delay was 
due to unforeseeable causes beyond your control and that little or 
no actual damage resulted to the Government by reason of the delay, 
and therefore you urge that liquidated damages should not have been 
deducted in any amount. 

With respect to your first contention, it is stated in your letter of 
February 2, 1939, that construction of fabric of the type required to 
be furnished under the contract was and is in the experimental stage, 
but that both your engineers and the War Department Engineers be- 
lieved such fabric could be made “according to the specifications as 
written.” However, you state that theories for designing machinery 
for manufacture of the fabric did not prove acceptable in actual pro- 
duction and that in consequence of this you found it difficult or im- 
possible to comply with the specifications and you therefore re- 
quested and received permission to make several changes in the con- 
tract specifications, although such changes had not been anticipated 
by the parties at the time the contract was made. 

In a report of March 3, 1938, to the Chief of Engineers, the con- 
tracting officer, William F. Tompkins, lieutenant colonel, Corps of 
Engineers, advised with respect to difficulties attending the manu- 
facture of the fabric, as follows: 

3. With regard to the first item of claim, it may be said that the claimant 
was fully aware of the fact that the material required was of an experi- 
mental nature and required new and unusual methods of construetion and that 
this fact was fully brought out by the specifications. The United States was 
fully cognizant, also, and made every effort in preparation of the specifica- 


tions to show in detail all features necessary in manufacture and test of this 
material. * * * 


The above-quoted statements of the contracting officer serve to em- 
phasize your statements as to the experimental nature of the work 
involved. A further indication that the parties to the contract were 
doubtful of the feasibility of performing the contract in strict ac- 
cordance with the written specifications is found in paragraph 6 
thereof, which provides: 

Contract specifications—The wire fabric shall conform to these specifica- 


tions and to Plan A-973, dated August 3, 1936, and Plan A-974 dated Septem- 
ber 25, 1986, which form a part of these specifications, and to such explana- 
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tory instructions as may be issued from time to time by the contracting officer 
or his representative. 


However, the net result of these considerations is not the establish- 
ment of your contention that delays arising through difficulty in per- 
formance were unforeseeable. On the contrary, such considerations 
clearly demonstrate that difficulties in performance and delays in 
consequence thereof were matters which could and should have been 
anticipated by you before the contract was made. In a similar case, 
where a contractor had engaged to manufacture certain armor plate, 
of a type which never had been manufactured previously it was 
alleged that in order to comply with the contract specifications it was 
necessary to provide plates possessing certain metallurgical qualities 
or conditions which, up to that time, were unknown to anyone and 
the necessity for which was not foreseeable when the contract was 
made. It was held that delay on this account was not “unavoidable” 
in contemplation of law and the Supreme Court of the United States 
denied remission of amounts withheld as liquidated damages for such 
delay. Carnegie Steel Company v. United States, 240 U. S. 156. 
The conclusion reached in the cited case must be regarded as con- 
trolling in the disposition of your claim, there being nothing in the 
record to warrant a distinction in principle between the two cases. 

The contract considered in the Carnegie Steel Company case con- 
tained a provision that the contractor should be given credit for 
delays due to “unavoidable causes, such as fires, storms, labor strikes, 
actions of the United States, and so forth,” but the court held that 
the reasons assigned for the delay did not come within any of the 
causes enumerated in the quoted clause of the contract. In the in- 
stant matter, the similar reasons assigned for excusing the delay are 
even less persuasive than in that case, since the contract involved here 
contains no provision for remission of liquidated damages for delays 
due to any causes whatever. It is settled and familiar law that con- 
tracts are to be performed in accordance with their terms and such 
terms may not be dispensed with unless the parties have so provided. 
Unforeseen difficulties, however great, may not excuse failure to per- 
form. See cases cited and quoted from in the Carnegie Steel Com- 
pany case, supra, and Columbus Ry. Power & Light Co. v. Columbus, 
249 U. S. 399; Day v. United States, 245 U. S. 159; United States v. 
Gleason, 175 U. S. 88; Dermott v. Jones, 2 Wall 1. Any statement 
in the settlement which might be regarded as indicative of a contrary 
view was inadvertent, this office having long applied the rule deduci- 
ble from the above-cited cases. See 18 Comp. Gen. 709; ibid., 503; 
17 id. 466; 11 id. 386, 388; 3 id. 344. 

With respect to your second contention, it is alleged that the wire 
fabric was not used until December 1937, long after it was delivered. 
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While the facts in this regard are not established by the record, a 
determination with respect thereto is unnecessary, since the provision 
for liquidated damages is for enforcement without the necessity of 
inquiring into the question of actual damages. See 18 Comp. Gen. 
709; ibid., 503, citing Frick Co. v. Rubel Corp., 62 F. (2d) 765. 
(C. C. A. 2d), holding that where a contract fixed liquidated damages 
for breach, the district court properly excluded as immaterial certain 
evidence which had been offered to prove that the actual loss caused 
by the breach was infinitesimally small as compared with the stipu- 
lated liquidated damages, and properly directed a verdict for the 
amount of liquidated damages agreed upon in the contract, irrespec- 
tive of the amount of actual damages. 

In view of the principles established by the above-cited cases, the 
matters presented in your letter afford no justification for remission 
of any part of the amount deducted as liquidated damages. 

Accordingly, the settlement disallowing your claim must be sus- 
tained. 


(B-3365) 








TRANSPORTATION—VESSELS—FOREIGN VERSUS AMERICAN—ECON- 
OMY AND PERSONAL BUSINESS OR CONVENIENCE CONSIDERA- 
TIONS—HOME LEAVE OF FOREIGN SERVICE OFFICER 




























Neither economy alone, nor personal business or convenience of the traveler, 
justifies authorizing the use of a foreign vessel under section 901 of the 
Merchant Marine Act of 1936, 49 Stat. 2015, when American vessels are 
available, even though the travel to be performed is in connection with 
the statutory home leave of a Foreign Service officer, 


Comptroller General Brown to the Secretary of State, May 15, 1939: 
- [have your letter of April 27, 1939, as follows: 


Mr. Maxwell Blake, American Consul General at Tangier, Morocco, was 
authorized in the Department’s instruction of October 31, 1938, to proceed 
to the United States on home leave at Government expense. 

For various reasons Mr. Blake is anxious to proceed direct to the United 
States on foreign vessels. There are enclosed for your information copies of 
pertiment correspondence between the Department and the Consul General 
pertaining to this matter. 

The question whether Mr. Blake may use foreign vessels in proceeding to 
the United States on leave of absence is being presented to you for a ruling 
in accordance with the Consul General’s wishes as expressed in the penultimate 
paragraph of his despatch of April 4, 1939. 


The estimated cost of proceeding by the respective routes, as well 
as the reasons for his desire to use a foreign vessel, are set forth in 
Mr. Blake’s letter of January 17, 1939, as follows: 


I have the honor, in further reference to my No. 1401 of November 18, 1938, 
to submit herewith for the Department’s consideration, my proposals for home 
leave under the order set forth in instruction No. 1009 of October 31, 1938. 

I would again express to the Department my deep appreciation of the facili- 
ties granted, particularly since I am anxious that my two sons should visit 
the United States, where they have not yet been. They are at present at a 
college in England where I have placed them in preparation for their fol- 
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aoene education in college and university in America, in about two years time 
rom now. 

As it is important that there should be no interruption in their studies, their 
visit to the United States would have to be made to coincide with their long 
summer vacation. Consequently I do not see how I could conveniently take 
my proposed home leave under orders, until the commencement of August 1939, 
when my boys arrive in Tangier from England. 

In these conditions my leave would fall entirely within the fiscal year 1939- 
1940. I therefore earnestly hope that the Department will authorize such 
leave to be taken during the coming fiscal year, and will be good enough to 
advise me as soon as possible, after the allotment for this purpose becomes 
available, in order that I may make my preparations accordingly. 

I also beg to submit to the Department’s consideration the circumstances 
which prompt me to request authorization to utilize a foreign vessel for 
travel to the United States on the leave referred to. 

There is no direct American passenger steamer service between Morocco and 
the United States. The shortest and most economic steamer service is by the 
Italian steamers between Gibraltar and New York. 

The nearest port from which there are sailings of American passenger 
steamers to New York is Marseille. 

The journey from Tangier to Marseille would necessarily be performed in 
foreign ships, since there is no American steamer service between these ports. 

There is great advantage, both in cost and in time saving, from use of the 
Italian boats from Gibraltar, as shown hereunder: 

Cost of travel for four persons (myself and wife and two sons, ages 13 and 
16, respectively). 


Italian serv- ‘nee 
ice from serves 
Gibraltar from Mar- 
seille 


Ferry boat Tangier-Gibraltar: 
RAQIIR TS OER Ne etdeneneoe 
French Steamer Tangier- Marseille: 
Round trip France 2,300 4 Fres. 9,200 
Italian steamer Gibraltar-New York: 
Round trip $5004 $2,000 less 25% diplomatic rebate 
allowed for self and family 1, 500. 00 
American steamer Marseille~-New York: Round trip $320 x 4_|.-..-.--- 1, 280. 00 
Per diem allowance: 
Tangier-Gibraltar 3 hours, connection with department 
b Italian steamer same day. On vessel and in Gibral- 
tar, both ways, say 
On vessel Tangier— Marseille: 
Two days, each way $2.50X4x4 
In Marseille 3 days, outward and 3 days on return, 
6 days, $6X4x 
On Italian vessel 6 days each way $2.50 4x12 
On American vessel 12 days each way $2.50X4X 24 


1, 665. 00 |1, 944. 00 


The above estimates, which are as approximate as the carefully investigated 
data can make them, show therefore that travel authorized by the Italian 
steamer service would mean a saving in cost to the Government of $279.00. 

From my point of view the saving in time would be of the utmost importance. 
My sons’ college vacation is from the beginning of August to about the third 
week in September, which gives them about fifty days to cover both the outward 
and the return journey and to include their sojourn in the United States. 

If the American steamer service from Marseille is utilized, travel alone would 
occupy 34 days (28 on the sea and 6 at Marseille) leaving them only 16 days 
for their sojourn in America. 

On the other hand, by the Italian steamer only 12 days would be actually 
taken up in travel, leaving them 38 days for their sojourn in the United States. 
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I trust that the Department will agree that this question of time is one of 
great importance to me in the circumstances, and that on account of this con- 
sideration, apart from the saving in cost to the Government, I hope it will be 
found possible for the Department to authorize my travel, on home leave under 
orders, by the shortest and cheaper route, on a foreign vessel. 

I shall greatly appreciate receiving, at the Department’s early convenience, 
an expression of its views in this connection. 


It has been repeatedly held by this office that questions of economy 
alone are not sufficient to authorize the use of foreign vessels when 
American vessels are available. A-97108, August 15, 1938. Also, 
that personal business or convenience of the traveler does not consti- 
tute a necessity of the traveler’s mission within the purview of 
section 901 of the Merchant Marine Act of 1936, 49 Stat. 2015. 11 
Comp. Gen. 235; 15 id. 311. With respect to travel for leave of 
absence in the United States see, also, 17 Comp. Gen. 727. In the 
circumstances, it must be held that American vessels are available 
for the transportation required in this case, and, accordingly, credit 
could not be allowed for the expenditure of public funds for the 
transportation of Mr. Blake and his family upon a foreign vessel. 


(B-3385) 


FEES AND MILEAGE—WITNESSES—LAND CASES BEFORE UNITED 
STATES COMMISSIONERS IN ALASKA 


Witnesses appearing before United States Commissioners in Alaska in land 
cases under the act of January 31, 1903, 32 Stat. 790, are entitled to the 
fees and mileage fixed in the Department of Justice schedule for witnesses 
before District Courts, notwithstanding that witnesses before such com- 
missioners in other than land cases may be paid at different rates. 


Comptroller General Brown to the Secretary of the Interior, May 15, 1939: 
I have your letter of April 26, 1939, as follows: 


The act of January 31, 1908 (32 Stat. 790) provides— 

“That registers and receivers of the land office, or either of them, in all 
matters requiring a hearing before them, are authorized and empowered to 
issue subpoenas directing the attendance of witnesses.” 

Section 2 of the act provides that— 

“The fees and mileage of witnesses shall be the same as that provided by 
law in the district courts of the United States in the district in which such 
land offices are situated.” 

Section 4 of the act provides— 

“That whenever the witness resides outside the county in which the hearing 
occurs any party to the proceeding may take the testimony of such witness in 
the county of such witness’s residence in the form of depositions * * *. 
The depositions may be taken before any United States commissioner, notary 
public, judge or clerk of a court of record. * * * and the witness shall 
receive the same fees and mileage and be subject to the same penalties in all 
respects as in case of violation of a subpoena to appear before the register or 
receiver, and subject to the same limitations.” 

By letter dated March 24, 1939, the Administrative Assistant to the Attorney 
General advises that the fees and mileage of witnesses in Alaska as fixed by the 
Attorney General, and at present in effect in the four judicial divisions of the 
District of Alaska, are as follows: 
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| Second, 
| third, 


First 
| 


and 
fourth 

divi- 

sions 


| division 
| 
| 


For attendance before a commissioner acting in any capacity | 


authorized by law, per day_._._..---- eal en in nL ee 
For the distance actually and necessarily traveled in going to and 
returning from the place of such attendance, per mile . 06 | 
Provided, That for all travel by sea and for all travel in 
other judicial districts, witnesses shall be entitled to only 5 
cents per mile for going and returning: Provided further, 
That a witness subpoenaed from a point 100 miles or over | 
from the place of his attendance before a commissioner act- | 
ing in any capacity authorized by law may elect to receive | 
his actual necessary expenses of travel [and] of subsistence 

in lieu of mileage hereinbefore provided. 
For attendance on the district court or before any officer other 
than a commissioner pursuant to law, and for the time neces- 
sarily occupied in going to and returning from the same, per 


ay 
For the distance actually and necessarily traveled in going and | 
returning from the place of such attendance, per mile 
Provided, That for all travel in other judicial districts and 
for all travel by sea, except from one point to another in 
Alaska and within Alaskan waters, witnesses shall be entitled 
to only 5 cents per mile for going and returning: Provided 
further, That a witness subpoenaed from a point 100 miles 
or over from the place of holding court may elect to receive 
his actual necessary expenses of travel and subsistence in lieu 
of mileage hereinbefore provided. 
When a witness is detained in prison for want of security for his 
appearance, he shall be entitled to receive, in addition to his 
subsistence, a compensation, for each day, of 1. 00 1. 00 








It appears therefore that there is conflict between the fees and mileage of 
witnesses appearing before the United States commissioner in Alaska as au- 
— by the act of January 31, 1903, supra, and as fixed by the Attorney 

neral. 

Section 4 of the act provides that witnesses appearing before a United States 
commissioner shall receive the same fees and mileage as if they appeared before 
the register or receiver, and section 2 of the act provides that the fees and 
mileage of witnesses appearing before the register and receiver shall be the 
same as that provided by law in the district courts of the United States in the 
district in which such land offices are situated. 

The fees and mileage of witnesses in Alakska as fixed by the Attorney Gen- 
eral are different for attendance before a commissioner acting in any capacity 
authorized by law than for attendance on the district court or before any officer 
other than a commissioner pursuant to law. 

Your decision is requested as to the fees and mileage that may be paid to 
witnesses appearing before United States commissioners in Alaska under the 
provisions of the act of January 31, 1903, supra. 


The schedule of fees and mileage prescribed by the Attorney 
General for witnesses before United States Commissioners in Alaska 
and the District Courts in that territory is apparently based upon 
section 30 of the act of June 6, 1900, 31 Stat. 332, which provides: 


In case the law requires or authorizes any services to be performed or any 
act to be done by any official or person within the District of Alaska, and pro- 
vides no compensation therefor, the Attorney General may prescribe and pro- 
mulgate a schedule of such fees, mileage, or other compensation as shall be by 
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him deemed proper for each division of the court, and such schedule shall have 
the force and effect of law; and the Attorney-General may from time to time 
amend such schedule and promulgate the same as amended, and the schedule 
as amended and promulgated shall also have the force and effect of law. 


While it is permissible under the foregoing statute for the Attorney 
General to prescribe different rates of fees for witnesses before United 
States Commissioners and before the District Courts in matters 
within his jurisdiction, the promulgation of such schedule does not 
affect the provisions of the act of January 31, 1903, quoted in your 
submission. Accordingly, as the witnesses before a United States 
Commissioner in Alaska in land cases are required by law to be paid 
the same fees and mileage as are authorized to be paid to witnesses 
appearing before the register or receiver of the local land office and 
witnesses appearing before the register or receiver of the local land 
office are entitled to the same fees and mileage as witnesses before the 
District Courts, it follows that witnesses before a United States 
Commissioner in land cases are entitled to the fees and mileage fixed 
in the Department of Justice schedule for witnesses before District 
Courts, notwithstanding that witnesses before such commissioners in 
other than land cases may be paid at different rates. 


(B-3640) 


MONUMENT DESIGN COMPETITION—MULTIPLE COMPETITOR PAY- 
MENTS—APPROPRIATION AVAILABILITY 


No objection to the proposed payment, under the general discretionary authority 
vested by statute in the Thomas Jefferson Memorial Commission, of a 
specified amount to each of a number of participants selected to submit a 
plaster model of a public monument, and a subsequent payment to the 
sculptor selected thereby for making the full sized model of the statue, 
where the amount paid each one of the competitors is sufficient only to 
cover the reasonable cost of producing the design, which becomes the 
property of the Government, and does not constitute a prize competition, 
and where artistic features are the major consideration, but there is no 
authority in any officer or employee of the Government to give away the 
models so acquired. 5 Comp. Gen, 640, distinguished. 


Comptroller General Brown to the Chairman, Thomas Jefferson Memorial 
Commission, May 15, 1939: 


There has been received a letter dated May 10, 1939, from the 
Acting Director and Executive Agent of your Commission, as follows: 


In connection with the contemplated competition for a monument to Thomas 
Jefferson, to be erected in the Thomas Jefferson Memorial located in West 
Potomac Park, Washington, D. C., the question has arisen with regard to the 
amount to be paid each of the six participants selected to submit a plaster 
model of a monument to Thomas Jefferson, and the amount to be paid the 
sculptor for making the full size model of the statue, as outlined in the second 
stage in the accompanying program. For your information there is enclosed 
a copy of the proposed program of competition, approved by the Thomas Jeffer- 
son Memorial Commission on May 4, 1939. 

The point in question in this instance is, has the Thomas Jefferson Memorial 
Commission, under the provisions of the act of June 3, 1936, 49 Stat. 1397, 
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authority to pay each of the participants in the second stage of the competition 
the sum of one thousand dollars ($1,000.) for the preparation, delivery and 
setting up of a model of their design for that statue, and to enter into formal 
contract with one of the six competing sculptors taking part in the second 
stage of the competition, in the amount of thirty-five thousand dollars ($35,000.), 
for the preparation of the necessary full size model or models of the sculpture 
for the monument of a design satisfactory to the Commission. 

Because of the need of initiating the competition as soon as possible, your 
early advice will be appreciated. 


The act of June 3. 1936, 49 Stat. 1397, provides: 


That the Thomas Jefferson Memorial Commission (hereinafter referred to as 
the Commission), heretofore created for the purpose of considering and for- 
mulating plans for designing and constructing a permanent memorial in the 
city of Washington, District of Columbia, to the memory of Thomas Jefferson, 
shall determine upon a plan and design for, and proceed with the construction 
of, such memorial upon a site selected by the Commission, under a contract or 
contracts hereby authorized to be entered into in a total sum not exceeding 
$3,000,000. 

Sec. 2. In the execution of its functions the Commission— 

(a) May designate as its executive agent any officer, agency, or establishment 
of the Federal Government qualified and equipped to act in that capacity, and 
any such officer, agency, or establishment so designated is authorized to act as 
such agent. 

(b) May avail itself of the assistance and advice of the Commission of 
Fine Arts, and the Commission of Fine Arts shall, upon request, render such 
assistance and advice. 

(c) May make expenditures for personal services without regard to the pro- 
visions of the civil-service laws and regulations or the Classification Act of 
1923, as amended, the purchase or preparation of plans, designs, and estimates, 
printing and binding, office equipment and supplies, contract stenographic re- 
porting service, books and periodicals, traveling expenses of members and em- 
ployees of the Commission (including such expenses and allowances for mem- 
bers of the Commission when required to be in Washington, District of Columbia, 
in connection with the work of the Commission), and such other contingent 
and miscellaneous expenses as may be necessary: Provided, That section 3709 
of the Revised Statutes (U. 8S. C., title 41, sec. 5) shall not be construed to 
apply to any purchase or service rendered for the Commission under authority 
of this subsection. 


A question similar to that now submitted was presented by the 
Arlington Bridge Commission in 1926 and in decision of the former 
Comptroller General of the United States, under date of April 5, 
1926, A-13559, it was said in part: 


A prize competition was held unauthorized in decision of February 18, 1926, 
5 Comp. Gen. 640. However, the present proposition as submitted does not sug- 
gest a competition in the ordinary sense, for the reason that each one of the 
competitors submitting a satisfactory design will be paid for such design a 
purchase price estimated to be sufficient only to cover the reasonable cost of 
producing the design. The transaction, therefore, would appear to involve a 
direct purchase of the satisfactory designs with a right in the United States to 
apply them where and as it may see fit in the final determination and con- 
struction of a bascule for the draw span of the bridge. Considering the question 
from this standpoint, and having regard to the terms of the appropriation in- 
volved, the fact that this particular bridge is intended, not merely for utility 
purposes, but as a memorial in which the artistic features are a major, if not 
the primary, consideration, and the statement in your submission that “The 
competition contemplated is not unusual in ordinary engineering practice and 
appears to be the only way in which the Government can obtain a fair com- 
parison of various types for a complicated and unusual structure,” this office 
would appear justified in making no objection to the procurement of the 
designs in the manner and for the uses stated. 
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See also decision of April 3, 1931, A-35929, involving a similar pro- 
cedure for the procurement of designs for granite columns to be 
erected in connection with the Arlington Memorial Bridge. 

For the reasons stated in the decisions referred to and considering 
the subject matter involved and the broad provisions of the act of 
June 8, 1936, supra, there would appear to be no legal objection to the 
plan of competition proposed to be adopted by the Commission as set 
forth in the inclosure transmitted with the submission. It is noted, 
however, that while the proposed specifications provide for the pay- 
ment of $1,000 to each of the sculptors selected to submit models and 
that “all models shall become the property of the Commission,” it is 
further provided that the unused models “may be claimed by their 
authors for removal by them at their expense and risk.” Since the 
models become the property of the Government upon payment of the 
consideration of $1,000 there would appear to be no authority in any 
officer or employee of the Government to give away such property. 
See in this connection Bausch and Lomb Optical Company v. United 
States, 78 ct. Cls. 584, 607. It is therefore suggested that the clause 
in question be eliminated from the proposed specifications. 


(B-3494) 


TRANSPORTATION—MAILS—SPECIAL CONTRACTS—RAIL ABANDON- 
MENT AND SUBSTITUTED BUS SERVICE 


The Postmaster General is authorized by statute to permit railroad and electric- 
ear companies to provide mail transportation by motor vehicles on high- 
ways in lieu of service by train provided the compensation paid for such 
motor-vehicle service is not in excess of the rate that would be allowable if 
the service were by railroad or electric car, and the fact that mail carriage 
by a railroad is provided for under a special contract authorized by law at 
rates higher than those fixed by the Interstate Commerce Commission does 
not make legally objectionable a renewal of the special contract where 
regular service over a portion of the railroad is abandoned and mail service 
is to be performed by bus for the abandoned portion, if the compensation 
to be paid for the substituted bus service is not to be in excess of the 
pro rata portion of the rates provided under the special contract and it is 
administratively determined that renewal on that basis is in the interest 
of the United States. 


Acting Comptroller General Elliott to the Postmaster General, May 17, 1939: 
I have your letter of May 1, 1939, as follows: 


This Department has a special railroad contract with the Rio Grande Southern 
Railroad Company for the carriage of mails on trains or motorcars operated 
over its rails, from Ridgway via intermediate post offices to Durango, Colorado, 
a distance of 169.89 miles and back, for the period from July 1, 1938, to June 
30, 1939, at the rate of $36,800 per annum. This contract is in effect the renewal 
of similar contracts at the same rate of pay which had been authorized on a 
yearly basis covering a continuous period of approximately nine years. A copy 
of the current contract and a section of the post route map showing the loca- 
tion of the railroad are inclosed. 

These contracts were authorized under the authority contained in 39 U. 8. C. 
565 which reads as follows: 
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“The Postmaster General is authorized to make special contracts with the 
railroad companies for the transportation of the mails where in his judgment the 
conditions warrant the application of higher rates than those herein specified, 
and make report to Congress of all cases where such special contracts are made 
and the terms and reasons therefor.” 

The department is now advised by the Receiver of the company that the 
conditions of the equipment and roadbed are such that he will be unable to 
continue the present operation longer than four or five months, and that he 
had decided to consider abandoning that part of the line between Rico and 
Vance Junction, 28.44 miles, and request a loan of either $50,000 or $100,000 
from the Reconstruction Finance Corporation with the view to rehabilitating 
and operating the remainder of the line. He also stated that before the R. F. C. 
would consider or even make an investigation to determine whether such a 
loan was feasible, it would be necessary to determine whether or not the Post 
Office Department would continue the special contract or renew it for the next 
fiscal year with a pro rata reduction for the mileage abandoned in the event 
he was successful in securing an order from the Interstate Commerce Com- 
mission to abandon that part of the line. 

The receiver further stated that if he was successful in securing a loan and 
permission to abandon that part of the line between Rico and Vance Junction, 
it was his intention to handle passengers and mail between Durango and Rico 
and Ridgway and Vance Junction by motorbuses over the highway and operate 
steam trains between these points for the handling of freight only on such 
schedule as the freight business warranted, but that he would be willing to 
operate the buses carrying the passengers and mail on any schedule desired by 
the Post Office Department. The only office located between Rico and Vance 
Junction is Ophir, and the Receiver advised that the company would be willing 
to continue to handle the mail into and out of that post office by motor vehicle 
or horseback. 

It is the intention of the Department to renew the present contract from 
July 1, 1939, and continue the service in effect so long as the mails are carried 
over the rails, but there may be some question as to whether it has legal 
authority to accept mail transportation which would be performed in motor- 
buses over the highway in lieu of service over the rails under a special railroad 
contract. In this connection attention is kindly directed to the provisions con- 
tained in 39 U. S, C. 541a which reads as follows, and under which the Post- 
master General is authorized, in his discretion, to permit railroad companies to 
provide mail transportation by motor vehicle over highways in lieu of service by 
train under certain conditions: 

“The Postmaster General is hereby authorized, in his discretion, to permit 
railroad and electric-car companies to provide mail transportation by motor 
vehicle over highways in lieu of service by train, the compensation for such 
service to be at a rate not in excess of the rate that would be allowed for 
similar service by railroad or electric car, payment therefor to be made from 
the appropriate appropriation for railroad transportation and mail messenger 
service or electric and cable car service” (act of Feb. 15, 1933, Public, No. 350). 

The Postmaster General has authorized railroad service under the provisions 
of this statute, but in no case has payment been authorized in excess of the 
rates fixed by the Interstate Commerce Commission for similar service by 
railroad. 

The continuance of operation of this railroad appears to be of vital im- 
portance to this section of the State of Colorado, and on that account this De- 
partment would be willing to enter into a special railroad contract and accept 
transportation by motorbuses in lieu of service by train, the rate of pay under 
agreement to be pro rata of the present pay on the basis of the reduced mileage, 
in the event the Receiver is able to accomplish the changes he proposes. 

It will be appreciated if we may have your opinion as to whether or not 
there is any legal objection to handling the matter as above indicated. A reply 
at as early a date as may be practicable is requested.” 


Under the act of February 15, 1933, 47 Stat. 809, you are author- 
ized to permit railroad and electric-car companies to provide mail 
transportation by motor vehicles on highways in lieu of service by 
train provided the compensation paid for such motor-vehicle service 
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is not in excess of the rate that would be allowable if the service 
were by railroad or electric car. 

With respect to the present matter it is understood the present 
contract with the Rio Grande Southern Railroad Co. is a special 
contract under section 565, title 39, United States Code, quoted in 
your letter, at higher rates than those fixed by the Interstate Com- 
merce Commission, and that it is for a portion of the service here- 
tofore performed by the railroad company under this contract that 
the bus service is to be substituted. If such are the facts, and the 
compensation to be paid for the substituted bus service is not to be 
in excess of the pro rata portion of the rates provided for under the 
special contract otherwise authorized by law, and you determine that 
renewal on that basis is in the interest of the United States, the fact 
that the total compensation to be paid on such pro rata bases would be 
at a rate in excess of rates fixed by the Interstate Commerce Com- 
mission for the kind of service and the mileage involved would not 
require that this office regard such renewal contract as illegal. 

The question submitted is answered accordingly. 


(A-96658) 


APPROPRIATIONS—AGRICULTURAL ADJUSTMENT PROGRAM—ADMIN- 
ISTRATIVE EXPENSE LIMITATIONS 


Funds transferred by the Department of Agriculture to cover increased ex- 
penses of the Division of Disbursement, the office of the Treasurer of 
the United States, and the General Accounting Office, in connection with 
check issuance, clearance, and auditing services, respectively, need not be 
considered as administrative expenses for purposes of the 1- and 2-percent 
administrative expense limitations contained in section 392 (b) of the 
Agricultural Adjustment Act of 1938, 52 Stat. 70. 


Acting Comptroller General Elliott to the Secretary of Agriculture, May 18, 1939: 
There has been received letter from the Acting Secretary of Agri- 
culture dated April 11, 1939, as follows: 


The Agricultural Adjustment Act of 1988 (Public, No. 430, 75th Cong.), 
approved February 16, 1938, provides under section 893, as follows: 

“All funds for carrying out the provisions of this act shall be available for 
allotment to bureaus and offices of the Department, and for transfer to such 
other agencies of the Federal Government, and to such State agencies, as the 
Secretary may request to cooperate or assist in carrying out the provisions 
of this act.” 

The act making appropriations for the Department of Agriculture for the 
fiscal year 1989 (Public, No. 644, 75th Cong.), approved June 16, 1938, pro- 
vides in part under the item Conservation and Use of Agricultureal Land 
Resources, Department of Agriculture, as follows: 

“s * * Provided further, That the Secretary of Agriculture may, in his 
discretion, from time to time, transfer to the General Accounting Office such 
sums aS may be necessary to pay administrative expenses of the General 
Accounting Office in auditing payments under this item * * *. And pro- 
vided further, That the funds provided by section 82 of the act entitled ‘An 
act to amend the Agricultural Adjustment Act, and for other purposes,’ ap- 
proved August 24, 1935 (7 U. S. C., 612c), shall be available during the fiscal 
year 1939 for administrative expenses, in accordance with section 392 of the 
Agricultural Adjustment Act of 19388 * * *, 
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The Agricultural Adjustment Act, approved May 12, 1933, as continued by the 
Agricultural Marketing Agreement Act of 1937 (Public, No. 137, 75th Cong.), 
approved June 8, 1937, provides under section 12 (c) in part, as follows: 

“* * * The Secretary of Agriculture shall transfer to the Treasury De- 
partment, and is authorized to transfer to other agencies, out of funds avail- 
able for administrative expenses under this title, such sums as are required 
to pay administrative expenses incurred * * * by such department or 
agencies in the administration of this title.” 

Pursuant to the authority quoted above, transfers of funds as listed in the 
attached schedule have been made from the appropriations: 


1292215—Conservation and Use of Agricultural Land Resources, Department 
of Agriculture, 1939. 

1292100—Exportation and Domestic Consumption of Agricultural Commodi- 
ties, Department of Agriculture, 1939, 


to the Division of Disbursement, and Treasurer of the United States, Treasury 
Department, and to the General Accounting Office, to cover expenses in con- 
nection with issuing of checks, the paying of checks, etc., and the audit of 
vouchers and accounts incident to carrying out the emergency agricultural pro- 
grams conducted under the foregoing appropriations. The transfers made to the 
Division of Disbursement and the Treasurer of the United States have been made 
in accordance with additional authority contained in the act making appropria- 
tions for the Treasury Department for the fiscal year 1939, which permits 
transfers to be made to and included in the direct appropriations made to the 
Treasury Department for the conduct of these agencies. 

In requesting the transfers which have been made to the Treasury Department 
and the General Accounting Office, this Department recommended that such 
transfers be charged to the legislative limitations for administrative expenses in 
the District of Columbia and the States established by section 392 (b) of the 
Agricultural Adjustment Act of 1988, approved February 16, 1938, which provides 
in part as follows: 

“In the administration of this title, sections 7 to 17, inclusive of the Soil 
Conservation and Domestic Allotment Act, as amended, and section 32 * * 
the aggregate amount expended in any fiscal year, beginning with the fiscal year 
ending June 30, 1989, for administrative expenses in the District of Columbia, 
including regional offices, shall not exceed 1 percentum of the total amount 
available for such fiscal year for carrying out such acts, and the aggregate 
amount expended in any fiscal year for administrative expenses in the several 
States (not including the expenses of county and local committees) shall not 
exceed 2 per centum of the total amount available for such fiscal year for carry- 
ing out such acts * * *.” 

Upon further consideration of the pertinent legislative provisions, it is now 
the belief of this Department that the transfers listed in the attached schedule 
have been erroneously recommended and charged to the 1- and 2-percent legis- 
lative limitations. This belief is based on the conclusion that such limitations 
are inapplicable to transfers which are required to be made to other depart- 
ments and agencies, in connection with emergency agricultural programs, to 
supplement their regular budgets, in meeting extraordinary expenses resulting 
from a vast amount of additional services which they are required or requested 
to perform and for which no direct appropriation has been provided. It is now 
the opinion of this Department that the limitations in question are for applica- 
tion only to allotments or transfers made te administrative bureaus or offices 
of his Department, or to other agencies, who perform functions in connection 
with the actual administration of the acts cited above. 

It is therefore requested that the legislative limitations charged with the 
appropriation transfers listed on the attached schedule be amended, as follows: 


DEBIT 


1292215—Conservation and Use of Agricultural Land Resources, De- 
partment of Agriculture, 1939: 
.0381—Conservation payments $732, 500 
1292100—Exportation and Domestic Consumption of Agricultural Com- 
modities, Department of Agriculture, 1939: 
.082—Payments for exportation and diversion 


Total 869, 300 
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CREDIT 


1292215—Conservation and Use of Agricultural Land Resources, De- 
partment of Agriculture, 1939: 
.011—D. C. administrative expenses, general_._.__...._..---------_- $235, 500 
.021—Field administrative expenses, general_...-.._....._--__---_ 497, 000 
1292100—Exportation and Domestic Consumption of Agricultural Com- 
modities, Department of Agriculture, 19389: 
.012—D. C. administrative expenses—Cotton price adjustment___-_- 61, 800 
.022—Field administrative expenses—Cotton price adjustment__-_- 


Under section 392 (b) of the Agricultural Adjustment Act of 1938, 
quoted in your letter, it would appear that the 1- and 2-percent limita- 
tions are applicable to all funds used for administrative expenses 
incident to the administration of the laws therein referred to. How- 
ever, the work performed or the services rendered by the Division of 
Disbursement in issuing checks covering payments found due in the 
administration of said laws, the work and services in the office of the 
Treasurer of the United States in clearing such checks, and the work 
and services in the General Accounting Office in auditing the accounts 
are work and services required by law to be performed by such 
agencies, and while such work and services were greatly increased 
as a result of the administration of the laws involved, the expenses 
incident to such increased work and services are not, in fact, ad- 
ministrative expenses incurred in the administration of said laws. 
Considered on such basis there would appear to be no requirement that 
the funds necessary to cover the increased expenses of the Division 
of Disbursement, the office of the Treasurer of the United States and 
the General Accounting Office be considered as part of the 1- and 
2-percent limitations contained in said section 392 (b) of the Agri- 
cultural Adjustment Act of 1938. 

Accordingly, I have to advise that the necessary action will be taken 
by this office to effect the adjustments requested under the limitation 
accounts involved. 

































(B-3275) 


ALIENS—ILLEGAL EMPLOYMENT—RETENTION OF SALARY 
PREVIOUSLY PAID 


The terms of the alien compensation prohibition provisions in section 5 of the 
act of May 23, 1938, 52 Stat. 435, require the application of its inhibitions 
to any Government officer or employee who is unable to qualify for the 
citizenship requirements of the statute, and payments made in contravention 
of its plain provisions, even though under an employee’s mistaken belief 
and certification as to his citizenship, may not be retained but are required 
to be refunded. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
May 18, 1939: 


I have your letter of April 22, 1939, as follows: 
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Mr. John Fox was appointed as an attendant at the Veterans’ Administra- 
tion Facility, Pittsburgh, Pennsylvania, on December 7, 1932, and was discon- 
tinued at 11:00 A. M. February 13, 1939, for the reason that he was not a 
citizen of the United States. Salary payments in the amount of $740.00 were 
made to him for the period July 1, 1938, through January 31, 1939. Payment 
for the period February 1 to 13, 1939, was withheld due to the fact that his 
citizenship could not be established. 

Salary payments were made at the rate of $1,260 (1(A)2SL $396) per 
annum for the period July 1 through December 31, 1988, and $1,320 (1(A)2SL 
$396) for the period January 1 through January 31, 1939, on the following 
listed voucher numbers by G. F. Allen, Chief Disbursing Officer, Symbol 11-568: 


Voucher No. : Perioé Voucher No.: Period 
10/16-31/38 
Se ncn snersoensnenincnrt — 11/1 -15/38 


/38 
10/1 -15/38 


At the time of Mr. Fox’s appointment his signed statement on Personal 
History form that he was a citizen was sufficient for administrative purposes, 
and it having been sufficient at that time, there was no reason to believe on 
July 1, 1938, that he was not a citizen. However, he was required to submit 
another statement of citizenship in order to qualify as a classified employee 
under Executive Order No. 7916, and attempted to secure original papers. 
This attempt produced only a statement found among the father’s effects 
explaining why he, the father, who arrived in New York as an immigrant 
with four sons, April 6, 1902, had not completed the necessary routine required 
of aliens applying for citizenship. 

For your information there are enclosed letter dated February 17, 1939, from 
Dr. Robert C. Cook, Manager of the Veterans’ Administration Facility, Pitts- 
burgh, Pennsylvania, and copy of lettergram dated February 7, 1939, to which 
are attached copies of statements by the Manager and Mr. Fox concerning 
his citizenship. 

This Administration is convinced of the sincerity of Mr. Fox in his belief 
that he was a naturalized citizen of the United States. He was an efficient 
and conscientious worker and his case appears to be meritorious. 

It is, therefore, requested that this Administration be advised as to whether 
it will be necessary to effect collection of the salary overpayment. It is also 
requested that the case be given special consideration and your reply expedited, 
in order that Congressman John McDowell, who is interested in the case, may 
be advised accordingly. 


The appropriation involved in the questioned payments appears 
to be that made in the act of May 23, 1938, 52 Stat. 428, 430, section 
5 of which act provides, at page 435, as follows: 


No part of any appropriation contained in this Act or authorized hereby 
to be expended shall be used to pay the compensation of any officer or employee 
of the Government of the United States, or of any agency the majority of the 
stock of which is owned by the Government of the United States, whose post 
of duty is in continental United States unless such person is a citizen of the 
United States, or a person in the service of the United States on the date of 
the approval of this Act who being eligible for citizenship has filed a declara- 
tion of intention to become a citizen or who owes allegiance to the United 
States. 


The inhibition in the statute is in clear terms and this office has 
no alternative but to apply the inhibition to any officer or employee 
of the Government who is unable to qualify for the citizenship 
requirements of the statute. 

Since the payment of compensation to Mr. Fox for the period 
set forth in your letter was in direct contravention of the plain 
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provisions of section 5 of the act of May 23, 1938, above quoted, 
I have to advise that Mr. Fox should be required to refund the 
compensation so paid. See decision B-3046, dated May 2, 1939, 
18 Comp. Gen, 815, to the Chairman, Social Security Board; also, 
17 Comp. Gen. 1047; id. 1104. 


(B-8380) 


CONTRACTS—DAMAGES—LIQUIDATED—FINDINGS OF FACT AND 
EXTENSIONS OF TIME 


When a contract provides for the decision as to extent of delays and extensions 
of time for contract completion by a designated official, the contractor is 
entitled to have such judgment exercised by the officer nominated, and 
cannot be bound by the opinion of another officer, but any extensions of 
time found justifiable under the terms of the contract should be sup- 
ported by the specific findings of fact regarding the causes and extent of 
delays, etc. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, May 18, 1939: 


There has been received your letter of April 27, 1989, as follows: 


Attached is a protest received from the contractor, T. Calvin Owens, dated 
April 5, 1939, petitioning the return of liquidated damages to the amount of 
$3,800, deducted in settlement of Contract No. 13161 for certain acoustical tile 
work, Police Court Building, Judiciary Square, Washington, D. C. The facts 
submitted by the protestant are basically correct in detail, as indicated in the 
chronological account attached hereto. 

The Commissioners of the District of Columbia entered into contract on 
May 20, 1938, for “furnishing the materials and performing the work for the 
erection of certain acoustical tile work on the ceilings of the offices, etc., in the 
New Police Court” at a consideration of $7,980, providing for completion within 
thirty (30) calendar days from the date of notice to proceed, May 24, 1938. 
The initial completion day was thus June 23, 1938. After the contractor had 
worked thirteen (13) days, the work was suspended by order of the Engineer 
Commissioner by reason of failure of the tile to adhere to the ceiling. There 
followed a period of tests and investigations which proved to the satisfaction 
of the District of Columbia that the materials furnished by the contractor 
were acceptable but that the method of application was not. The contractor 
was therefore instructed as of July 18, 1938, to again proceed with the work 
in accordance with the terms of his contract as of July 20, 1988 (after a 
period of forty-four (44) days of suspension). 

The contractor entered a protest against this order to proceed and requested 
a hearing before the Commissioners, which was granted on July 26, 1938. The 
statements of the protestant as to subsequent events are substantially correct 
except as to the assurances that no penalties would be inflicted. The notice 
to proceed was not rescinded. The commissioners did, however, agree to further 
studies and investigations and appointed a special committee for the purpose. 
This committee reported that the work could be carried out as specified. The 
Engineer Commissioner, therefore, under date of November 23, 1938, directed 
the contractor to resume work or action would be taken under Article nine (9) 
of the contract. 

The contractor resumed work on December 10, 1938 (not December 9, 1938, 
as stated by him) and completed work on January 5, 1939, in twenty-six (26) 
days, which with the thirteen (13) days previously consumed, made a total 
of thirty-nine (39) days, or nine (9) days in excess of contract time allowed. 

Meanwhile on December 16, 1938, the Commissioners by order No. 369699 
extended the contractor’s completion date by forty-four (44) days by reason 
of suspension of work from June 6 to July 20, 1938, making the new completion 
date August 6, 1938. 
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No extension of time was granted to cover the additional period July 20 
to December 10, 1938, a period of one hundred forty-three (143) days during 
which the contractor did not work. If this time had been granted the new 
contract completion date would have been December 27, 1938. 

The work was accepted as being satisfactorily completed within the terms 
of contract as of January 5, 1939, and the contractor penalized one hundred 
and fifty-two (152) days at twenty-five dollars a day, or $3,800. A voucher for 
the difference between the contract price and the liquidated damages, or $4,180, 
has been signed under protest by the contractor. 

Under these orders of suspension and resumption of work, as issued and 
recorded, the contractor will be charged with 152 days’ delay, and liquidated 
damages at the rate of $25 a day, while in fact the District of Columbia has 
not suffered any actual damages. This work was delayed during the period 
July 21 to November 23, 1938, inclusive, with the tacit or oral consent of the 
Commissioners, during which period further tests and conferences were had 
regarding the methods of procedure to be followed. For these reasons the 
Commissioners believe that the contract completion date should be further 
extended 126 days, or to December 10, 1938, and that liquidated damages be 
imposed only for the period December 10, 1938, to January 5, 1939, at the 
rate stated, or $650. 

The Commissioners therefore request advice as to whether in your opinion 
the facts justify further extension of the contract time. 


The contract: in question provides, under paragraph 17 of the 
General Conditions and paragraph 3 of the Special Stipulations, 
that the contractor shall be charged $25 per day as liquidated dam- 
ages for each day’s delay in the completion of the work, subject to 
the provisions of Article 9 of the contract, which are, in pertinent 
part, as follows: 


Delays-Damages, * * * If the District does not terminate the right of the 
contractor to proceed, the contractor shall continue the work, in which event, 
the actual damages for the delay will be impossible to determine and in lieu 
théreof the contractor shall pay to the District, as fixed, agreed, and liquidated 
damages for each calendar day of delay until the work is completed or accepted, 
the amount as set forth in the specifications or accompanying papers, and the 
contractor and his sureties shall be liable for the amount thereof: Provided, 
That the right of the contractor to proceed shall not be terminated or the 
contractor charged with liquidated damages because of any delays in the com- 
pletion of the work due to unforeseeable causes beyond the control and without 
the fault or negligence of the contractor, including, but not restricted to, acts 
of God, or of the public enemy, acts of the Government or the District, fires, 
floods, epidemics, quarantine restrictions, strikes, freight embargoes, and unus- 
ually severe weather or delays of subcontractors due to such causes: Provided 
further, That the contractor shall within 10 days from the beginning of any 
such delay notify the Commissioners in writing of the causes of delay, who 
shall ascertain the facts and the extent of the delay and extend the time for 
completing the work when in their judgment the findings of fact justify such 
an extension, and their findings of facts thereon shall be final and conclusive on 
the parties hereto. 


It appears that the contractor was given notice to proceed with 
the work on May 24, 1938, establishing the completion date as June 
23, 1938, but that work was suspended on June 6, 1938, for a period of 
44 days, or through July 19, 1938, while certain tests were being 
made. The contractor was again ordered to proceed with the work 
on July 20, 1938, but protested the order and was allowed to suspend 
work with the tacit or oral consent of the Commissioners, until No- 
vember 23, 1938, when he was ordered to proceed with the work. The 


contractor began work on December 10, 1938, and completed on 
161412—39-—_57 
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January 5, 1939, or after a total delay of 152 days, exclusive of the 
44-day period when work was suspended by order of the Engineer 
Commissioner. 

In. vouchering payment under the contract, there was deducted an 
amount of $3,800 for 152 days’ delay at $25 per day. You indicate, 
however, that the work was suspended during the period July 21 to 
November 23, 1938, inclusive, with the tacit or oral consent of the 
Commissioners, and suggest that the contract period should be ex- 
tended 126 days to cover that time, making December 10, 1938, the 
completion date. 

Article 9 of the contract, quoted above, provides that liquidated 
damages shall not be chargeable for delays of specified categories; 
that the Commissioners shall ascertain the facts and extent of the 
delay and extend the time “when in their judgment the findings of 
fact justify such an extension”; and that their findings of facts shall 
be final and conclusive on the parties. 

It may be noted that when a contract provides for the decision 
of specified matters by a designated official, the contractor is entitled 
to have such judgment exercised by the officer nominated, and cannot 
be bound by the opinion of another officer. See Phoenix Bridge Com- 
pany v. United States, 85 Ct. Cls. 603, 629; United States v. North 
Amrican Commercial Company, 74 F. 145; also Samuel Plato v. 
United States, 86 Ct. Cls. 665, 667. 

Your submission states that the contractor’s method of application 
of the acoustical material was not satisfactory, and it appears that 
the delay resulted while tests and investigations were being conducted 
in order to evolve a satisfactory method of procedure. It does not 
appear that the Commissioners have found as a fact whether the de- 
lay was caused by failure of the contractor to follow specifications, 
or whether it was caused by inadequate specifications, making it nec- 
essary to suspend work until a different method could be worked out 
for the contractor to follow. That is to say, it was the contractor’s 
obligation to install the acoustical material if it could be done by 
following the specifications. Hence, if it became necessary for work 
to be suspended so that a different procedure could be worked out, 
any delay incident thereto would appear to have been caused by an 
act of the District of Columbia. 

A definite answer may not be made at this time to the question 
presented in the last paragraph of your submission sinee the present 
record does not contain a specific finding of fact in the matter by the 
Commissioners as required by the terms of the contract. However, 
you are advised that if it be found by the Commissioners as a fact 
that there was a delay of 126 days due to acts of the District of Co- 
lumbia, or other excusable causes under the contract which in the 
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judgment of the Commissioners justify an extension, this office will 
not object to an extension of the contract time for such period of 
delay, or to December 10, 1938, provided such extension of time is 
supported by such specific findings of fact made pursuant to Article 
9 of the contract, detailing the causes and extent of delay attributable 
to each. 


(A-10096) 


INTEREST—JUDGMENTS—APPEALED CASES—GOVERNMENT 
LIABILITY FOR DOUBLE INTEREST 


The act of September 30, 1890, 26 Stat. 587, providing that on Court of Claims 
“judgments in favor of claimants which have been appealed by the United 
States and affirmed by the Supreme Court, interest, at the rate of four per 
centum per annum, shall be allowed and paid from the date of filing the 
transcript of judgment in the Treasury Department up to and including 
the date of the mandate of affirmance by the Supreme Court,” requires 


only that interest be paid on that part of a judgment which did not itself 
carry interest. 


Acting Comptroller General Elliott to the Secretary of the Treasury, May 19, 
1939: 


Under authority of the act of May 26, 1920, 41 Stat. 623, the Court 
of Claims heard the case of The Klamath and Moadoc Tribes and 
Yahooskin Band of Snake Indians v. The United States, 85 Ct. Cls. 
451, and on June 22, 1937, ordered judgment in favor of the plain- 
tiffs to be entered nunc pro tunc as of June 7, 1937, for the sum of 
$5,313,347.32, with interest at 5 percent per annum on $2,871,250 from 
June 7, 1937, to date of payment. 

The Government carried the case to the Supreme Court of the 
United States (304 U. S. 119), the transcript of the judgment being 
filed in the Treasury Department on June 28, 1937, and on May 3, 
1938, the Supreme Court issued its mandate of affirmance of the Court 
of Claims judgment. 

By settlement No. 0505061, July 8, 1938, the plaintiff Indians were 
allowed $5,418,709.48, representing the principal amount of the judg- 
ment, $5,313,347.32, plus interest at 5 percent per annum on $2,871,250 
from June 7, 1937, through July 7, 1938 ($155,362.16), less $50,000 
subsequently applied as partial payment of attorneys’ fees, pursuant 
to court order, by settlement No. 0509911, August 15, 1938. 

Thereafter the attorneys for the plaintiff Indians filed claim, pur- 
suant to the act of September 30, 1890, 26 Stat. 537, for interest at 
the rate of 4 percent per annum on the principal amount of the 
judgment, $5,313,347,32, from the date of filing the transcript of 
judgment in the Treasury Department (June 28, 1937) to the date 
of the mandate of affirmance by the Supreme Court (May 3, 1938). 
The claim was allowed in the amount of $179,925.95 by settlement No. 
0528259, February 6, 1939. 
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The act of September 30, 1890, supra, provides, in part, as follows: 


That hereafter it shall be the duty of the Secretary of the Treasury to certify 
to Congress for appropriation only such judgments of the Court of Claims as are 
not to be appealed, or such appealed cases as shall have been decided by the 
Supreme Court to be due and payable. And on judgments in favor of claimants 
which have been appealed by the United States and affirmed by the Supreme 
Court, interest, at the rate of four per centum per annum, shall be allowed 
and paid from the date of filing the transcript of judgment in the Treasury 
Department up to and including the date of the mandate of affirmance by the 
Supreme Court: Provided, That in no case shall interest be allowed after the 
term of the Supreme Court at which said judgment was affirmed. 

The Supreme Court had occasion to consider this statute in the case 
of Cherokee Nation v. United States, 270 U. S. 476, which involved 
a situation similar to that here under consideration, and the court 
stated with respect to the application of said statute to judgments 
appealed by the United States: 

It is quite clear that the statute applies where judgments against the United 


States bear no interest, and certainly not to one in which the judgment itself 
provides for a certain rate of interest after its entry. * * * 


It is quite clear that the mistake made by the Treasury, and by Congress, 
too, in attempting to carry out the judgment of this court, was in assuming, 
first, that 4 percent should be allowed on the total of all items and 
interest between the date of filing the transcript of the judgment in the 
Treasury Department, and the date of the mandate of affirmance by the 
Supreme Court, as already pointed out. * * * 

In the present case the judgment itself provided for the payment of 
interest at the rate of 5 percent per annum on the sum of $2,871,250, 
until paid, and this sum was not paid until after the date of the 
mandate of affirmance by the Supreme Court. Therefore, in view of 
the decision of the Supreme Court in the Cherokee Nation case, supra, 
interest under the 1890 statute was only required to be paid on that 
part of the judgment which did not itself carry interest, $2,442,097.32, 
which, at the rate of 4 percent per annum for the period June 28, 
1937, to May 3, 1938, amounts to $82,696.77. There was thus an over- 
payment of $97,229.18 under settlement No. 0528259, supra. 

Payment of the sum of $179,925.95, as interest under the 1890 
statute, was made from the appropriation “14-2907, Judgments, 
Court of Claims, Department of the Interior, Indians” and credited 
to the account “147127, Deposit to Klamath and Moadoc Tribes and 
Yahooskin Band of Snake Indians, Judgment Fund.” While section 
203 (a) of the Second Deficiency Appropriation Act, fiscal year 1938, 
52 Stat. 1114, 1156, made an appropriation for payment of the prin- 
cipal amount of the judgment in this case, and such additional 
amount as necessary “to pay interest as and where specified in such 
judgments, or as required under mandate of the Supreme Court of 
the United States,” it is clear, from the principle stated in the 
Cherokee Nation case, that payment of interest under the 1890 
statute is not “required under mandate of the Supreme Court” with 
respect to that part of the judgment which carried interest. 
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Accordingly, settlement No. 0528259, swpra, is hereby revised and 
proper steps will be taken to transfer the overpayment of $97,229.18 
from the account “147127, Deposit to Klamath and Moadoc Tribes 
and Yahooskin Band of Snake Indians, Judgment Fund,” to the 
appropriation “14-2907, Judgments, Court of Claims, Department 
of the Interior, Indians.” 


(B-3597) 


COMPENSATION—PROMOTIONS—LIMITATIONS—UNITED STATES 
HOUSING AUTHORITY APPROPRIATION 


The proviso in the appropriation for the United States Housing Authority 
included in the Department of the Interior Appropriation Act for the 
fiscal year 1940, 53 Stat. 690, “That no part of the funds made available 
* * * for administrative expenses * * * shall be used to increase 
the salary of any position which on the date of the approval of this act is 
provided for at the rate of $4,000 or more per annum, except in consequence 
of a reallocation of position under the Classification Act of 1923, as 
amended,” becomes effective July 1, 1939, but is for executing upon the 
status of the salary of the position as of May 10, 1939, the date of the 
approval of the act, and the words “salary of any position,” used therein, 
mean any salary paid an employee within the salary range of the Classi- 
fication Act grade in which the position of the employee has been allocated. 


The proviso in the appropriation for the United States Housing Authority in- 
cluded in the Department of the Interior Appropriation Act for the fiscal 
year 1940, 53 Stat. 690, “That no part of the funds made available * * * 
for administrative expenses * * * shall be used to increase the salary 
of any position which on the date of the approval of this act is provided 
for at the rate of $4,000 or more per annum, except in consequence of a 
reallocation of position under the Classification Act of 1923, as amended,” 
does not prohibit an increase in salary to or above $4,000 per annum at 
any time during or before the fiscal year 1940, in the case of an employee 
receiving less than $4,000 on date of approval of the act, provided the 
applicable average of the grade salary provision is not violated, nor does 
it prohibit an increase in compensation, during the fiscal year 1939, to an 
employee who on May 10, 1989—the date of approval of the act—was re- 
ceiving $4,000 or more per annum, but in the latter case the proviso, 
effective July 1, 1939, would require a reduction in the increased salary 
rate on that date to the rate received by the employee on May 10, 1939, if 
occupying the same position. 


Acting Comptroller General Elliott to the Administrator, United States Housing 
Authority, May 20, 1939: 


I have your letter of May 6, 1939, as follows: 


Your opinion is requested with respect to the proper construction of certain 
ambiguous language contained in H. R. 4853 [4852], making appropriations 
for the Department of the Interior for the fiscal year ending June 30, 1940. 

The language in question is italicized below: 

“* * * United States Housing Authority salaries and expenses: Not to 
exceed $4,500,000 of the funds of the United States Housing Authority, estab- 
lished by the United States Housing Act of 1937 (50 Stat. 888), as amended by 
the United States Housing Act Amendments of 1938 (52 Stat. 820), shall be 
available during the fiscal year 1940 for administrative expenses of the Author- 
ity in carrying out the provisions of said acts * * * Provided further, That 
no part of the funds made available in this paragraph for administrative ez- 
penses of the Authority shall be used to increase the salary of any position 
which on the date of the approval of this act is provided for at the raté of 
$4,000 or more per annum, except in consequence of a reallocation of position 
under the Classification Act of 1928, as amended.” 

The Budget, as submitted by the President, did not provide for the above 
limitation. The language was inserted by the House under the impression that 
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the salaries of top-ranking officials of the United States Housing Authority 
were higher than those of other agencies. In a letter to Senator Hayden, 
Chairman of the Senate Subcommittee on Appropriations, dated March 21, 
1989 (p. 374, printed Senate Hearings on H. R. 4853 [4852]), I endeavored to 
show that this impression was erroneous, setting forth tables evidencing the 
fact that the salaries paid top-ranking officials of the United States Housing 
Authority (based on 1939 figures) are lower than those paid by other agencies, 
and are below the average of the grade although the United States Housing 
Authority had not been subject to an average of the grade limitation. 

The Senate Subcommittee determined to retain the provision as an experi- 
ment. In the words of the Chairman: “Our committee felt that we would 
not be justified in overriding the judgment of the House in this matter; and 
that we could throw it out after having tried it for a year, if we found that 
it did not work” (76 Cong. Rec., April 17, 1939, at 6041). Parenthetically, the 
House had been without benefit of the additional data submitted in the afore- 
said letter to Senator Hayden. 

Two questions are presented to you with respect to the above proviso: 

First: Does a position fall within the restriction of the proviso when that 
position was provided for at the rate of less than $4,000 per annum on the 
date of the approval of the act, but on July 1, 1940, is provided for at the 
rate of $4,000 or more per annum? In other words, if an employee were re- 
ceiving a salary of $3,800 on the date of the approval of the act, would the 
above proviso prohibit an increase in his salary to or above $4,000 at any 
time during or before the fiscal year 1940? 

Second: Under the wording of the proviso is an administrative increase 
within a grade permissible in the case of an employee who receives $4,000 or 
more per annum on the date of the approval of the act, if such increase is 
made prior to the beginning of the fiscal year 1940? In other words, if an 
employee is receiving $4,000 on the date of the approval of the act, does the 
proviso prohibit an increase in his salary above $4,000 between the date of 
the approval of the act and July 1, 1940? 


FIRST QUESTION 


The proviso fixes the date of determination of the salary of a position, for 
purposes of inclusion or noninclusion within the restriction on intragrade in- 
creases, as the date of approval of the act. This being so, if the salary pro- 
vided for the position on such date is less than the $4,000 figure on which the 
restriction is imposed, it is immaterial that at any time during or before the 
fiscal year 1940 the salary is increased to $4,000 or more, and the funds made 
available by the act may be used to increase the salary of the position during 
the 1940 fiscal year. 


SECOND QUESTION 


The purpose of Congress was to place restrictions on salary increases only 
during the fiscal year 1940, and the above proviso therefore has no application 
to increases made before July 1, 1939, and to be paid from funds authorized for 
the fiscal year 1939. This is true because of the following reasons: 

1. The legislative history demonstrates an intention to limit the operation of 
this proviso to the prohibition of increases during the fiscal year 1940. 

The reason for inserting the proviso is clearly stated in Report No. 161 of 
the House of Representatives Committee on Appropriations: 

“In studying the break-down of personnel as submitted in the Budget, the 
committee was impressed by the fact that the rates of pay for positions were 
in excess, in many instances, of the amount required to carry on this program 
in an efficient manner, and that numerous promotions were contemplated in 
many of the higher salary grades. The committee is opposed to such a pro- 
motion program and has inserted in the bill a limitation prohibiting the use 
of funds for promotions where a position is provided for at the rate of $4,000 
or more per annum, except in cases where a position is reallocated under the 
Classification Act of 1923, as amended.” 

Senator Hayden, chairman of the Senate subcommittee in charge of the In- 
terior appropriations bill, declared this to be the reason for incorporating the 
provision in the appropriations bill and stated further: 

“The limitation applies only to this one appropriation” (76 Cong. Rec., April 
17, 1939, at 6041). 
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In view of the purpose of Congress to place a restriction only upon salary 
increases during the fiscal year 1940, as evidenced by the quotations above, it 
is clear that the prohibition of raises within grades in the case of positions 
of $4,000 or more per annum should apply only to increases effective on and 
after July 1, 1939. 

2. The language of the proviso relates specifically to the use of part of the 
funds made available for administrative expenses in the fiscal year 1940, and 
the proviso therefore should properly be construed as prospective in applica- 
tion from the beginning of the fiscal year 1940. 

The language in part provides “That no part of the funds made available in 
this paragraph for administrative expenses of the Authority shall be used to 
increase the salary of any position,” ete. In the case of an increase effective 
prior to July 1, 1940, the 1989 appropriation will be used tq increase the salary 
of the position, since the 1940 appropriation “made available in this paragraph” 
will not yet be available, and there can be no question of use of such funds to 
increase the salary. In other words, the provision prohibits the increasing of a 
salary out of 1940 funds, not the maintaining in status quo of a salary in- 
creased out of 1939 funds prior to availability of 1940 funds. 

The significance of providing that the date of the approval of the act should 
be the cut-off date with respect to administrative increases of positions with 
salaries of $4,000 or more per annum out of funds provided by the 1940 appro- 
priation is believed to be one of draftsmanship. An arbitrary determination 
date was desired, to avoid any question as to which date would govern so far 
as salary rate is concerned. While it is regrettable that the date provided is 
not entirely germane to the object sought, it is readily understood in the light 
of the common practice in drafting legislation to relate the effective date to the 
approval date. The cut-off provision is confined to this construction of its 
significance by the impossibility of otherwise reconciling the limitation of the 
proviso to the use of the funds appropriated for the fiscal year 1940 with, so 
far as applicable salary rate is concerned, the reference to a date antecedent to 
the beginning of the fiscal year 1940. 

3. Even without the specific language (“That no part of the funds made avail- 
able in this paragraph for administrative expenses of the Authority shall be used 
to increase the salary: * * *”), the general rule would apply that appropria- 
tions and restrictions thereon for executive departments become operative on the 
July 1 of the fiscal year to which they relate. 

4. To construe the provision in question as affecting salary increases between 
the date of approval of the Interior Department Appropriation Act for the 
fiscal year 1940 and July 1, 1940, would disrupt the orderly and normal personnel 
policy which was worked out on the basis of the authorization granted to the 
United States Housing Authority for the fiscal year 1939. Proposed increases 
in salaries in the remainder of this fiscal year would be rendered impossible 
even though they have long been contemplated on the basis of authorizations 
granted to the United States Housing Authority for this fiscal year. In effect, 
it would advance the operation of the restrictive provisions of the 1940 appro- 
priation by making them applicable to a period covered by the 1939 authoriza- 
tions. There is every compelling reason in this case for following the ordinary 
rule that provisos are to be strictly construed. This rule should be invoked 
to prevent the extension of the proviso in question beyond its normal, reasonable 
and necessary application as applying only to the fiscal year 1940. 

Your early opinion on the matter will be appreciated in view of the direct 
effect this opinion will bear on normal personnel relations of the Authority, 
between now and July 1, 1939. 


The Department of the Interior Appropriation Act for the fiscal 
year 1940, containing the appropriation restriction quoted in your 
letter on increases in the compensation of employees of the United 
States Housing Authority, was approved by the President May 10, 
1939, Public, No. 68. The proviso in question is a restriction on the 
uses of funds appropriated for the administrative expenses of the 
United States Housing Authority for the fiscal year 1940 and becomes 
effective July 1, 1939, but is for executing upon the status of the 
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salary of the position as of May 10, 1939—the date of the approval of 
the act. It does not constitute a restriction on the uses of appropria- 
tions provided for the current fiscal year 1939. 

The positions under the United States Housing Authority are 
subject to the Classification Act of 1923, as amended. Section 4 of 
the act of September 1, 1937, 50 Stat. 889. The “salary of any posi- 
tion” within the purview of the Classification Act means any salary 
paid an employee within the salary range of the grade in which the 
position of the employee has been allocated. 8 Comp. Gen. 1001, 
1005. 

I have given careful consideration to the legal arguments ad- 
vanced respecting the purport and intent of the proviso in question, 
but I am unable to concur in the conclusion reached in your letter. 
The proviso is in clear terms. It is well settled that if a law is plain, 
and within the legislative powers, it declares itself and nothing is left 
for construction. Thus, when the meaning of a statute is clear, its 
consequences, if evil, can only be avoided by a change of the law 
itself, to be effected by the legislature and not by construction. The 
proviso thus being clear the letter thereof may not be disregarded 
under the pretext of pursuing its spirit. 

If on May 10, 1939, the salary of any employee of the United 
States Housing Authority is $4,000 or more per annum, the appro- 
priations for the fiscal year 1940, effective July 1, 1939, may not be 
used to pay the employee a higher rate within the salary range of 
the grade in which his position has been allocated, during the fiscal 
year 1940. By its express terms the appropriation restriction does 
not apply to an employee whose salary rate on May 10, 1939, was 
less than $4,000 per annum. There is no reasonable basis for any 
other construction even though application of the proviso will per- 
mit an increase in the compensation of an employee who on May 10, 
1939, was receiving $3,800 per annum, the minimum rate of grades 
CAF-11 and P-4, and the average rate of grade CAF-10, within 
the salary range of his grade, even above the rate of $4,000 per 
annum, provided the average provision appearing in the Appropria- 
tion Act is not violated, whereas the salary rate of an employee, who 
on May 10, 1939, was receiving $4,000 per annum or more, may not 
be increased within the salary range of his grade. 

Your first question is answered in the negative. 

Referring to your second question, while the proviso would not 
prohibit an increase in the compensation of an employee during the 
fiscal year 1939, who on May 10, 1939, was receiving $4,000 or more 
per annum, the proviso effective July 1, 1939, would operate to re- 
quire a reduction in the increased salary rate of such an employee 
effective on that date to the rate received by the employee on May 10, 
1939, if occupying the same position. 
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(A-23419) 
TAXES—STATE—GASOLINE—REFUND FAILURE SET-OFFS 


Refunds of taxes on gasoline consumed in privately owned vehicles being 
claimed by the Government only when it is conclusively shown that the 
use of the said vehicles was for official business pursuant to Federal 
statutes and the owners have been reimbursed by the United States for 
the amounts so expended for the gasoline and tax thereon, there remains 
only for the accounting officers of the Government to set off such State 
indebtedness against amounts otherwise due the State on Government 
accounts where said refunds fail of accomplishment because of vetoed 
refunding legislation. 


Acting Comptroller General Elliott to the Secretary of State, State of Oregon, 
May 22, 1939: 


I have your letter of April 15, 1939, informing this office that the 
claim of the United States for refund of gasoline tax was approved 
by the General Assembly of your State but was vetoed by the Gov- 
ernor. You inclose a copy of the veto message, as follows: 


Section 2, Item B provides payment to the United States Government in 
the amount of $289.74 for refund of tax paid on motor vehicle fuels by sub- 
divisions of the Federal Government. 

The law of this State (section 55-1610, Oregon Code 1930, as amended) pro- 
vides that motor vehicle fuel license tax shall not be imposed on the Govern- 
ment of the United States or any department thereof, for official use of said 
Government, but every dealer shall be required to report such sales to the 
Secretary of State within six months from the date of sale. 

The Government has recognized this law’ by regular use of its standard Form 
No. 1094 (United States Government Tax Exemption Certificate), when mak- 
ing purchase of such fuels and in securing proper exemption when sales are 
made by other than cash purchase. An examination of the numerous vouchers 
in support of this claim discloses that a very great many of these purchases 
were made by private individuals operating automobiles privately licensed and 
therefore would not come under the exemption. It is impossible to segregate 
and allow such small parts of this claim as may properly be approved and I 
am therefore vetoing this item. 

As has been repeatedly explained in office letters to you of October 
19, 1929, January 8, 1930, and July 21, 1930, refunds of the tax on 
gasoline consumed in privately owned vehicles are only claimed by 
the Federal Government when it is conclusively shown that the use 
of the privately owned vehicle was for official business pursuant to 
Federal statutes and the owners have been reimbursed by the United 
States for the amounts so expended for the gasoline and the tax 
thereon. Such purchases having been made solely for the use and 
benefit of the United States are exempt from State tax to the same 
extent as though purchased and used in Federally owned automobiles. 
As the action of the Governor apparently precludes any refund by 
the State at this time, it becomes necessary for this office to take ap- 
propriate steps to collect the amount of the indebtedness and to that 
end action will be taken to withhold from any payments accruing to 
the State of Oregon under Federal laws the amount of such 


indebtedness. 
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CHECKS—IMPOSTOR OBTAINED AND NEGOTIATED—RECLAMATION 
PROCEDURE 


In any case where an impostor negotiates a check obtained, either in person or 
by mail, from the Government, the interests of the United States require 
that reclamation proceedings be instituted upon discovery of the fraud 
irrespective of whether there was any negligence on the part of the original 
holder for value in ascertaining the identity of the person for whom he 
cashed the instrument, and that, if necessary to effect recovery, such cases 
be prosecuted to final judicial determination. Prior decisions in conflict 
herewith not to be followed hereafter. 


Comptroller General Brown to the Secretary of the Treasury, May 25, 1939: 
Your letter of February 21, 1939, is as follows: 


Reference is made to your letter, addressed to the Treasurer of the United 
States and dated October 18, 1938, in which you took the position that reclama- 
tion proceedings should not be abandoned with respect to the following checks: 


Check No. Disbursing officer Symbol 


65605 5/23/35 | $145.70 | Everett Nolan_--_| C. C. Ellis 
2275 4/23/36 121. 50 | Ralph Wren C. C. Ellis 92-781 


Accordingly, the Treasurer's office, on November 3, 1938, again requested refund 
through the Federal Reserve Bank of St. Louis, Missouri. On November 19, 
1988, that bank advised the Treasurer’s office that the endorsers refused to 
make refund. Apparently, the endorsers are still of the opinion that, because 
the checks were delivered by the Government to an impostor, they are not 
liable. Under those circumstances, there remained nothing for this Depart- 
ment to do but to refer the case to the Department of Justice for proper action. 

However, so that this Department may be in a better position to deal with 
indorsers who raise the impostor defense in similar cases arising in the future, 
this Department is desirous of thoroughly understanding your theory with 
respect to the impostor rule. 

In your letter of October 18, 1938, you stated: 


“This office has held that in cases where an impostor applies for a loan and 
the particular Government agency concerned is deceived, and issues a check to 
the impostor’s order, the principle as stated in Land Title and Trust Company 
v. Northwestern National Bank, 50 L. R. A. 75, to the effect that the maker 
of a check is responsible for any loss when he drew the check and dealt directly 
with the particular person under the name used is applicable and reclamation 
of the amount involved is not authorized. Philip V. Walters case, 9 Comp. 
Gen. 477. However, this office has also held that to come within the rule of 
the Walters case it must appear that the impostor not only deceived the drawer 
of the check as to his identity but, also, that he continued to impersonate the 
rightful payee to such an extent that the indorser by whom the check was 
cashed for the impostor after exercising due care and diligence to ascertain the 
identity of the impostor had reason to believe that he was the rightful payee. 
11 Comp. Gen. 447.” 


In the decision in (19380) 9 Comp. Gen. 476, cited in the quotation, reliance was 
had upon The Land Title and Trust Company vy. Northwestern National Bank, 
(1900), 196 Pa. St. 230, and The Emporia National Bank v. S..L. Shotwell, 
(1896) 35 Kans. 360. The former case has been cited in numerous decisions of 
the Comptroller General on the impostor rule. See decisions of January 30, 
1929 ( A-25029), August 8, 1929 (A-28160), January 16, 1930 (A-29959) ; see also 
1938) 17 Comp. Gen. 604. An examination of The Land Title and Trust Com- 
pany Case reveals that the title company drew a check payable to Herman §S. 
Bissey and delivered it to Ashley believing that Ashley was Bissey. The check 
was then deposited in the Northwestern National Bank by Rogers, who had 
opened an account with that bank. The check when deposited, carried the 
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purported endorsement of Bissey and also the endorsement of Rogers. The 
court said (at page 233): 

“* * * whether Ashley and Rogers were the same person, or different per- 
sons, who had conspired to defraud the trust company, and had opened an 
account with the bank as a means to that end, or whether Rogers was a person 
who was innocent in the matter, did not appear at the trial.” 


If Rogers and Ashley were the same person, it is, of course, obvious that Ashley 
did not continue his impersonation of Bissey.’ The court, however, seemed to 
take the position that whether Ashley and Rogers were one was immaterial and 
that whether the bank was negligent in dealing with Rogers was also imma- 
terial. The court said (at pages 237-38): 

“Nor is the solution of the question involved to be sought in determining 
whether the bank was negligent in dealing with its depositor Rogers. This was 
suggested at the argument, but mainly as a make-weight; the cuse was not 
presented or argued on that ground, and in view of the principles by which the 
question of liability must be determined and of the facts as shown at the trial, 
it could not have been. The true ground of liability, if any existed, was that 
the bank collected of the trust company a check drawn to the order on which 
the indorsement was forged. Between the bank and the trust Company, as the 
drawer of the check, no relation, contractual or otherwise, existed. The drawer 
of a check cannot maintain an action against one who collects it on a forged 
indorsement from the bank on which it was drawn, although the bank paying 
the check may. The remedy of the drawer is against the bank which pays his 
check, and the bank’s remedy is against the person to whom it paid. The lia- 
bility of the party collecting the check arises from his implied warranty of the 
indorsement. This liability is founded on contract, and not on negligence, and 
it exists if at all whether there was negligence or not. But if we consider the 
question in this light the plaintiff has no case. The fraud was in effect con- 
summated when the check was delivered to Ashley. He would have received 
money instead of a check if he had asked for it, or he could have drawn the 
money in the banking department in an adjoining room. Any right of the 
trust company to recover must rest on the assumption of its entire good faith 
and inndcence; and if it gave a check to Ashley with any reservation or doubt 
as to his honesty in the transaction, it is estopped by the fact that it gave to 
one of whom it had reason to be suspicious, the means of perpetrating a fraud 
on others. The officers of the trust company of course had no doubt. They 
acted in entire good faith, and it may be conceded with ordinary prudence; but 
the loss was occasioned by their error, and there is no reason, legal vr equitable, 
why it should be shifted to another.” 


That language is apparently somewhat inconsistent with the exemption to the 
impostor rule which is set out in your decision of October 18, 1988, and in 
other decisions of the General Accounting Office. See (1982) 11 Comp. Gen. 447; 
and decision of August 5, 1931 (A-37342) [11 Comp. Gen. 48]. 

In The Emporia National Bank Case, while the impostor apparently con- 
tinued his imposition, it was argued by counsel for the plaintiff, who sought 
reclamation, that the cashing bank did not use sufficient care and diligence 
in ascertaining the identity of the person presenting the draft to the bank. The 
court said (at page 373) : 

“Counsel for Shotwell claims that the national bank did not use suf- 
ficient care and diligence in having the payee of the draft identified, This 
is not important under the circumstances presented. The vital point in this 
ease is, that Shotwell intended the draft to be sent to the party executing 
the notes and mortgages, and intended it to be paid to the person to whom 
he sent it and whom he designated by the name of Daniel Guernsey, because 
that was the name which he assumed in executing the notes and mortgages; 
and therefore the national bank is protected in paying the draft to the very 
person whom Shotwell intended to designate by the name of Daniel Guernsey.” 

Your attention is also called to certain other cases which seem to be out of 
accord with the position taken by your office on the exception. Commercial 
Bank & Trust Co. v. Southern Industrial Banking Corporation (Tenn. App. 
1932) 66 S. W. (2d) 209, certiorari denied by Supreme Court of Tennessee on 
February 25. 1933: Meridian Nat. Bank of Indianapolis vy. First Nat. Bank of 
Shelbyville (Ind. App. 1893) 33 N. E. 247, rehearing denied (1893) 34 N. B. 


1In that connection, your attention is directed to North Philadelphia Trust Co. v. 
Somiesien ba Bank (Pa. 1938), 196 Atl. 14, where the court relied heavily on The 
an ‘ase. 
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608. See also Meyer vy. Indiana Nat. Bank, (Ind. App. 1901) 61 N. BE. 596; 
North Philadelphia Trust Co. v. Kensington Nat. Bank (Pa. 1988) 196 Atl. 14 
(where the impostor apparently did not continue his imposition, but changed 
to his true name after endorsing the check in the name of the impostor) ; 
and Famous Shoe & Clothing Co. vy. Crosswhite (Mo. 1894) 27 S. W. 397 (where 
the purchaser of the check failed to identify the person who sold the check). 

In dealing with persons from whom reclamation is sought, it is desired 
that the Treasurer’s office be in a position to explain any apparent incon- 
sistency between your position on the exception to the impostor rule and The 
Land Title and Trust Company Case and The Hmporia National Bank Case, 
which your office has relied upon for the general rule. It is, as you can under- 
stand, embarassing to inform persons, from whom reclamation is asked, that 
the Government officers consider those two cases as excellent authority for 
the general rule, but are unwilling to concede their authority in regard to 
the exception to the rule which the General Accounting Office has made. If 
possible, the Treasurer's office is desirous of avoiding any such explantation. It 
is, therefore, respectfully requested that you furnish this Department with 
the grounds on which you reconcile the statements in the two cases and the 
exception which you have made to the impostor rule. 

It would appear that the decision of my predecessor in office 
in the case of William H. Filey, 11 Comp. Gen. 447, must have 
been intended to clarify and make more definite his prior decision 
in the case of Philip V. Walters, 9 Comp. Gen. 476, rather than as 
an announcement of an exception to his ruling in the last mentioned 
case. 

However, in view of the contents of your letter and the increas- 
ing number of cases of this character which are coming before this 
office for consideration I have deemed it proper to consider the,various 
phases of the legal question which is presented as to who should 
bear the loss when a person obtains a check by impersonating the 
party who was in fact entitled to receive it and successfully con- 
summates his fraudulent scheme by negotiating it to a third party 
who cashes the instrument in good faith. 

Cases involving this question have been decided by the courts of 
last resort of several of the States and although some of these 
decisions have been rendered subsequent to the adoption of the 
Uniform Negotiable Instruments Law the courts have not always 
referred to its provisions in determining the matter but in some cases 
have decided the question under the applicable principles of the 
common law or law merchant. 

It appears that in a majority of the State courts which have con- 
sidered the matter it has been held that when a check is drawn and 
delivered to an impostor who negotiates it in the name of the right- 
ful payee to a third party, the drawer or drawee thereof must bear 
the loss and not the cashing indorser or subsequent holder. Other 
State courts have held that the fact that drawer was deceived as to 
the identity of the person to whom he delivers a check does not relieve 
the third party to whom the check is negotiated from his duty of 
ascertaining the identity of the person for whom he cashes it, and 
that the cashing indorser or a subsequent holder thereof is liable to 
the drawee by reason of the warranty implied by his unrestricted 
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indorsement of the instrument. The latter view appears to be that 
of the Supreme Court of the United States. 

In the case of United States v. National Exchange Bank of Provi- 
dence, 214 U. S. 302, drafts were issued by a pension agent of the 
United States as the result of fraudulent and forged vouchers and 
affidavits. Also, the indorsements of the payees’ names upon the 
drafts were forged and the Supreme Court of the United States, in 
holding that the Government could recover the amount of the drafts 
from the bank which had collected them from it, said: 


* * * The requirement by the Government of proof, for its own protec- 
tion, affords no ground for the contention that as to any action taken as the 
result of the furnishing of such proof the Government is estopped as to third 
parties from showing that the proofs furnished were false and fraudulent and 
that the Government had been deceived thereby. To so hold would be to say 
that from the act of exerting a precaution against fraud there arose a pre- 
sumption by which the fraud could be successfully accomplished. This would 
be the case if it were now held that because by forged vouchers the Govern- 
ment was deceived into acting, third parties had a right to rely upon the integ- 
rity of the proof and to estop the Government as though representations as 
to the verity of such proof had been made by it to such third parties. The 
rights, therefore, of the bank as the apparent acquirer of the pension checks 
are to be governed by the nature and character of the instruments and cannot 
be enlarged so as to relieve the bank from the obligation of warranty implied 
in the presentation of the checks and the collecting of the amount. The sub- 
ject is aptly illustrated in the opinion by Coxe, judge, in United States v. Onon- 
daga County Savings Bank, 39 Fed. Rep. 259, affirmed by the Circuit Court of 
Appeals for the Second Circuit in 64 Fed. Rep. 703. 


In the case of United States v. Onondaga County Savings Bank, 
39 Fed. 260, which is referred to in commendatory terms in the above- 
quoted opinion of the Supreme Court of the United States, Judge 
Coxe, of the District Court of the Northern District of New York, 
stated the rule as follows: 


* * * 





Money paid under a mistake of fact may be recovered back. Negli- 
gence of the plaintiff in making the mistake does not give the defendant the 
right to retain what is not his, unless such negligence has so misled and preju- 
diced him that it would be inequitable to require him to refund. A party who 
transfers a bill of exchange by indorsement warrants that the instrument is 
genuine, and is liable upon the warranty if any of the names prior to his own 
are forged. * * * The pension was granted, the vouchers were signed, and 
the drafts issued in the usual course of business. Every requirement of the 
law was fulfilled. * * * They [meaning the bank] required the identifica- 
tion of the payee’s signature, and indorsed a minute of the fact that it was 
so identified on the draft immediately below that signature. Both the plain- 
tiff and the defendants were bound to inquire into and satisfy themselves of 
the genuineness of the indorsement. The defendants recognized this obliga- 


tion, and proceeded to make the inquiry, and, by indorsing the draft, war- 
ranted the prior signatures. * * 


and the Circuit Court of Appeals of the Second Circuit in affirming 
the judgment which had been entered in favor of the Government, 
64 Fed. 703, said: 


* * * It is argued that the loss was the natural and proximate result of 


negligence in issuing the drafts. It appears, however, that they were issued 
only upon the receipt of vouchers regular in form * * * The Government 
had a right to rely upon the fact that the assistant treasurer would pay out no 
money on the draft except to Alma Wood personally, upon proof of her identity, 
or to some responsible person presenting her indorsement and guarantying its 
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genuineness; and it is no defense to a claim that an indorsee who has, by a 
forged indorsement, received from the drawee money to which he is not entitled, 
shall refund the same, to show that the same person who deceived him into pay- 
ing money on the forged indorsement of the draft also induced the Government 
to issue the draft on a forged signature to the voucher. 

The logical conclusion which is to be drawn from the language used 
by the Supreme Court in the National Exchange Bank of Providence 
case is that the issuance by the Government of a check to a person in 
consequence of the submission by him of such proof of his identity as 
the regulations of the Government may require does not relieve a 
third party to whom the check may be negotiated by that person from 
ascertaining at his peril the identity of the person for whom he cashes 
the check as the true payee named therein, and that the fact that such 
third party cashes the check for the same person to whom the Gov- 
ernment was deceived into issuing it does not preclude the Govern- 
ment from obtaining reimbursement for the amount of the instrument. 

This expression of opinion by the Supreme Court of the United 
States appears to lay down a rule which may well be applied in 
practically all cases in which an impostor obtains a check from the 
Government. 

Accordingly, upon a consideration of the above-cited decisions as 
well as those referred to in your letter of February 21, 1939, I have 
concluded that the interests of the Government would seem to require 
that in any case where an impostor negotiates a check which he had 
obtained, either in person or by mail, from the Government, reclama- 
tion proceedings should be instituted upon discovery of the fraud, 
irrespective of whether there was any negligence on the part of the 
original holder for value in ascertaining the identity of the 
person for whom he cashed the instrument and that, if necessary to 
effect recovery, such cases should be prosecuted to final judicial 
determination. 


Any decisions of my predecessors in office in conflict herewith will 
not be followed hereafter. 


(B-3634) 


VIRGIN ISLANDS—APPLICABILITY OF UNITED STATES NAVIGATION 
LAWS AND DISPOSITION OF TONNAGE TAX AND FEES 


Ship dues such as were authorized under ordinance of August 6, 1914, or other 
local laws of the Virgin Islands, are not “import duties and customs,” and 
therefore not continued in effect by section 36 of the act of June 22, 1936, 49 
Stat. 1816, but were superseded by the tonnage tax, entrance and clearance 
fees which are for collection, under section 4 of the said act, 49 Stat. 1808, 
and the navigation laws of the United States, from vessels entering Virgin 
Islands ports. 

Tonnage tax, entrance and clearance fees collected under section 4 of the act of 
June 22, 1936, 49 Stat. 1808, and the navigation laws of the United States, 
from vessels entering Virgin Islands ports, are for deposit into the Treasury 


of the Virgin Islands for use as provided in section 35 of the said act, 49 
Stat. 1816. 
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Comptroller General Brown to the Secretary of Commerce, May 26, 1939: 
There has been received your letter of May 9, 1939, as follows: 


Under the provisions of section 4 of the act of June 22, 1936, 49 Stat. 1808, 
Saveenes laws of the United States were made applicable to the Virgin 
slands. 

Section 36 of the act of June 22, 1936, states that until Congress shall other- 
wise provide, all laws concerning import duties and customs in the municipality 
of St. Thomas and St. John now in effect shall be in force and effect in and 
for the Virgin Islands. 

Under the Navigation Laws of the United States, vessels entering a port of 
the United States from a foreign port are required to pay tonnage taxes (sec- 
tion 4219, R. 8.) ; to pay light money (section 4225, R. 8. as amended); and 
to pay entrance and clearance fees (section 2654, R. §S.). 

The customs laws now obtaining in and for the Virgin Islands are found in 
what is known as law No, 64, 1914, approved April 1, 1914. This law was sub- 
sequently amended by a supplementary ordinance approved August 6, 1914. 

Under part II of this law, as amended by the subsequent ordinance, it is 
provided or established that dues be paid by ships entering and clearing to 
ports in the Virgin Islands. 

It will be seen by the foregoing that, since Congress has specifically continued 
in force and effect all laws concerning import duties and customs and has also 
made applicable the provisions of the navigation laws of the United States to 
the Virgin Islands, a somewhat anomalous situation has been created. Mani- 
festly, it would appear that two sets of laws covering the same subject or field 
cannot be applied or enforced at the same time, especially where there is 
conflict between the two. 

Specifically, the provisions of sections 4219, R. 8. as amended, 4225, R. 8. 
as amended, and 2654, R. S. as amended, of the Revised Statutes establish 
certain rates of tonnage duties, light-money dues, and entrance and clearance 
fees. 

Part II of law No. 64, as amended, also provides for the payment of ship 
dues which are analogous to the tonnage taxes, light-money dues, and the 
entrance and clearance fees established by the navigation laws. 

Therefore, it appears that as a result of this somewhat anomalous situation 
four questions arise; to wit: 

1. By the application of the United States navigation laws, has the local 
ordinance, approved August 6, 1914, part II, section 2, known as ships’ dues, also 
section 2-29, inclusive, been superseded thereby? 

2. If ships’ dues laws referred to, ordinance of August 6, 1914, have been 
entirely superseded, and is not considered a local law, would it be incumbent 
upon the collector of customs to cease collections of ships’ dues, under said 
ordinance, and in lieu thereof collect tonnage tax, entrance and clearance fees 
under the United States navigation laws? 

8. If the answer to question 2 is in the affirmative, in what manner should 
collections of the United States tonnage tax, entrance and clearance fees be 
deposited, whether to the credit of the local treasury, or to the credit of the 
United States? 

4. In the event it is held that the ordinance of August 6, 1914, above referred 
to, has not been superseded by the application of the United States navigation 
laws, will it be incumbent upon the collector of customs to collect not only the 
ships’ dues contemplated or required under said ordinance, but also in addition 
thereto, the entrance and clearance fees, as well as tonnage tax required under 
the United States navigation laws? 

In considering the foregoing questions the economical phase thereof should 
not be set aside or ignored. Geographically the United States and British Virgin 
Islands belong to the same group. The British-owned islands lie only a short 
distance east of the United States group, in fact only about six-tenths of a 
nautical mile separates the two groups. Lying more eastward, the British 
islands receive more moisture than the islands to the west, therefore are capable 
of more abundant agricultural production. Antedating the acquisition, by the 
United States, of the Danish West Indies, there was constant exchange of com- 
merce between the two groups of islands. The people from the British Virgin 
Islands have always been accustomed to come to St. Thomas as a ready market 
for their produce, consisting of fresh vegetables, fruits, cattle, goats, pigs, as 
well as fresh fish. Having disposed of their cargoes they would purchase sup- 
plies from local merchants before returning to their native islands. The agricul- 
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tural production of St. Thomas being very limited, its population has been and 
is now depending largely upon the British Virgin Islands for fresh vegetables 
and fruits, which are free of duty, as well as fish and beef cattle. Briefly, 
should the masters of the small sailing vessels (all under 100 tons) arriving 
at this port from the British Virgin Islands, be required to pay $1.50 entrance 
fee; $1.50 clearance fee, tonnage duty, and light money under the United States 
navigation laws, plus ship dues under the insular laws, it is doubtful that they 
could continue to bring the produce of the British Virgin Islands to the market 
of St. Thomas. The people of St. Thomas are not quite ready yet to meet a 
situation of this kind. It may be added that, it frequently happens, a cargo 
brought by a sailing vessel from the British Virgin Islands yields less in profit 
than the taxes hereinbefore referred to would amount to if all were imposed 
and collected by the collector of customs. 

It is requested that this matter be given your consideration and the Depart- 
ment be furnished with a reply to the questions propounded herein, in order that 
the collector of customs at St. Thomas, Virgin Islands may be properly advised. 

There is attached hereto for your consideration a booklet, entitled “Laws 
and Ordinances Concerning Customhouse and Ship Dues in St. Thomas, etc.,” 
wherein will be found law No. 64. 


The referred to sections 4 and 36 of the act of June 22, 1936, 49 Stat. 
1808, 1816, for the establishment of a civil government of the Virgin 
Islands of the United States, provide, in pertinent part: 


Sec. 4. * * * That, except as otherwise expressly provided, all laws of 
the United States for the protection and improvement of the navigable waters 
of the United States and the preservation of the interest of navigation and com- 
merce shall apply to the Virign Islands: * * * 

Sec. 36. * * * That all money hereafter derived from any tax levied or 
assessed for a special purpose shall be treated as a special fund in the treasury 
of the Virgin Islands and paid out for such purpose only, except when otherwise 
authorized by the legislative authority having jurisdiction after the purpose for 
which such fund was created has been accomplished. Until Congress shall 
otherwise provide, all laws concerning import duties and customs in the munici- 
pality of Saint Thomas and Saint John now in effect shall be in force and effect 
in and for the Virgin Islands: Provided, That the Secretary of the Treasury 
shall designate the several ports and subports of entry in the Virgin Islands 
of the United States and shall make such rules and regulations and appoint 
such officers and employees as he may deem necessary for the administration 
of the customs laws in the Virgin Islands of the United States; and he shall fix 
the compensation of all such officers and employees and provide for the pay- 
- ment of such compensation and other expenses of the collection of duties, fees, 
and taxes imposed under the customs laws from the receipts thereof. The 
export duties in effect on the date of enactment of this act may be from time to 
time reduced, repealed, or restored by ordinance of the municipal council hav- 
ing jurisdiction: Provided further, That no new export duties shall be levied in 
the Virgin Islands except by the Congress. 


There appears no conflict between the quoted terms of sections 4 
and 36 of the act of June 22, 1936. Ship dues are not “import duties 
and customs,” and consequently such ship dues as were authorized 
under the ordinance of August 6, 1914, or other local laws of the 
Virgin Islands, were not continued in effect by section 36 of the act 
of June 22, 1936. On the contrary, such ship dues are superseded by 
the above-quoted terms of section 4 of the act of June 22, 1986, by the 
tonnage tax, entrance and clearance fees under the navigation laws 
of the United States that should be collected from vessels entering the 
ports of the Virgin Islands. As to their disposition after collection, 
section 35 of the act of June 22, 1936, provides: 


All taxes, duties, fees, and public revenues collected in the municipality of 
Saint Croix shall be covered into the treasury of the Virgin Islands and held 
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in account for said municipality and all taxes, duties, fees, and public revenues 
collected in the municipality of Saint Thomas and Saint John shall be covered 
into said treasury of the Virgin Islands and held in account for said munici- 
pality: Provided, That the proceeds of customs duties, less the cost of collec- 
tion, and the proceeds of the United States income tax, and the proceeds of any 
taxes levied by the Congress on the inhabitants of the Virgin Islands, and all 
quarantine, passport, immigration, and naturalization fees collected in the Vir- 
gin Islands shall be covered into the treasury of the Virgin Islands and held in 
account for the respective municipalities, and shall be expended for the benefit 
and government of said municipalities in accordance with the annual municipal 
budgets. The municipal council of Saint Croix may make appropriations for 
the purposes of said municipality from, and to be paid out of, the funds credited 
to its account in the treasury of the Virgin Islands; and the municipal council 
of Saint Thomas and Saint John may make appropriations for the purposes 
of said municipality from, and to be paid out of, the funds credited to its 
account in said treasury. 


Answering generally the four questions stated in the above-quoted 
letter, you are advised that under section 4 of the act of June 22, 
1936, the fees prescribed in the navigation laws of the United States 
are the only fees authorized to be collected on vessels entering the 
ports of the Virgin Islands, and such fees are required to be paid into 
the Treasury of the Virgin Islands for use as provided in the above- 
quoted section 35 of said act of June 22, 1936. 


(B-3091) 


CLASSIFICATION—FIELD SERVICE—WAR DEPARTMENT CIVILIAN 
NURSES 


The positions of civilian nurses in the field service of the War Department 
whose duties are similar to those of nurses in classified positions in the 
departmental service in the District of Columbia should be administratively 
classified as required by section 2 of the Brookhart Salary Act of July 3, 
1930, 46 Stat. 1005, unless there is obtained express statutory authority 
exempting such positions from the said requirement, and payments of com- 
pensation on an unclassified basis after July 1, 1939, may not be passed to 
credit in the accounts, but, after classification, the value of quarters, sub- 
sistence and other allowances now furnished such nurses without charge 
must be deducted from the pay so established. 


Comptroller General Brown to the Secretary of War, May 27, 1939: 
There has been considered ‘your letter of April 8, 1939, as follows: 


It has come to my attention that exceptions have been reported by your office 
on pay rolls containing payments made to civilian nurses in Army hospitals by 
reason of the fact that they were designated “unclassified” while, in accord- 
ance with laws and regulations applicable thereto they should be administra- 
tively placed or allocated in a field grade corresponding to that grade to which 
the position of nurse in the departmental service has been allocated. 

Since 1933, when civilian nurses were first employed in Army hospitals to 
assist in the care and treatment of Civilian Conservation Corps enrollees and 
Veterans’ Administration beneficiaries hospitalized therein, they have been 
regarded as not falling within the scope of the Classification Act because of 
the peculiar circumstances surrounding their employment. Prior to this time 
all nursing services in Army hospitals, except for the duration of the summer 
os period each year, were performed by members of the Army Nurse 

‘orps. 

It is the opinion of the War Department that the test for determining 
whether a field position is subject to the principles of classification under the 
terms of section 2 of the Brookhart Salary Act of July 3, 1930, 40 Stat. 1005, 
as outlined in your decision #39789, January 6, 1932, 11 Comp. Gen. 259. is 

161412—39 58 
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not applicable to the instant case. While the duties of civilian nurses in the 
field service of the War Department are obviously similar to those of nurses 
in the departmental service in the District of Columbia, it is believed that the 
peculiar conditions surrounding the employment of civilian nurses in the Medi- 
cal Department of the Army removes them from this category. Civilian 
nurses in Army hospitals are considered “quasi-military” and are merely 
hired to supplement the Army Nurse Corps. They are provided with the same 
type of quarters, afforded the same messing facilities, work the same hours, 
and are subject to the same military discipline as Army nurses. For these 
reasons, when the necessity first arose in 19383 for the employment of nurses 
in a civilian capacity by reason of the inadequacy of the strength of the Army 
Nurse Corps to care for the additional patients admitted to Army hospitals, 
it was believed only equitable that the civilian nurses be paid a salary com- 
parable to the pay of Army nurses, and since that time, civilian nurses have 
been employed on this basis. Some deviation has become necessary, however, 
in a few localities where it has been impossible to secure the services of 
civilian nurses at the rate of pay stipulated, and in those instances they have 
been hired at a higher rate commensurate with the rate prevailing in the 
particular locality. Army nurses are appointed at $840 per annum plus main- 
tenance and are required to remain at that rate for a period of 3 years; upon 
the expiration of which they are promoted according to law to the next pay 
period which advances their pay to $1,080 per annum plus maintenance, and 
at the expiration of 6 years service to $1,380 per annum plus maintenance, etc. 

The classification of these nurses would necessitate their allocation to grade 
SP-4, $1,620, the minimum rate specified for graduate nurses, which would 
exceed the rates paid Army nurses ini the first pay period. Such disparity in 
the rates of pay of these two classes of nurses obviously would affect the morale 
of the Army nurses and manifestly reflect on their efficiency in the care of the 
sick, thereby resulting in the impairment of the efficient functioning of Army 
hospitals. Furthermore, the increased cost involved would approximate $113,- 
785.00 annually, funds for which are inadequate under the present reciprocal 
rate established by the Federal Board of Hospitalization as the amount to be 
reimbursed any Federal agency hospitalizing patients of any other Federal 
agency. This rate can only be increased upon the recommendation of the board 
and the approval of the President. 

In view of the difficulties, both administrative and fiscal, as outlined above, 
your decision is requested whether or not the War Department may be exempted 
from the necessity of classifying civilian nurses in Army hospitals. 


Section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1005, provides as follows: 


The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain civilian 
positions in the field services, the compensation of which was adjusted by the 
act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be prac- 
ticable to the rates established by the act of May 28, 1928 (U. 8S. C., supp. 3, 
title 5, sec. 673), and by this act for positions in the departmental services in the 
District of Columbia: * * * 


This provision has been held to be mandatory. See 10 Comp. Gen. 
20. It was held in the decision to the Secretary of War dated No- 
vember 12, 1931, 11 Comp. Gen. 177, as follows (quoting from the 
syllabus) : 


The salary grades or ranges of civilian employees in the field under the 
Quartermaster Corps of the Army are required to be fixed by the War 
Department in accordance with the principles of classification as extended to 
the field service by the mandatory provisions of section 2 of the Brookhart 
Salary Act of July 3, 1930, 46 Stat. 1005, and the salary rate of each employee 
may be fixed at no less than the minimum rate of the field grade or salary 
na in which the position is properly placed or allocated by the administrative 
office. 


The decision to the Secretary of War dated January 6, 1932, 11 
Comp. Gen. 259, held as follows (quoting from the syllabus) : 





n 
y 
i 
. 
i 
a 
B 
B 
y 
l 


DECISIONS OF THE COMPTROLLER GENERAL 889 


The test for determining whether a field position is subject to the principles 
of classification under the terms of section 2 of the Brookhart Salary Act of 
July 3, 1930, 46 Stat. 1005, is the action taken by the Personnel Classification 
Board as to the same or similar position in the departmental service in the 
District of Columbia. 

As the position of chauffeur in the departmental service has been allocated 
by the Personnel Classification Board in the custodial service as prescribed 
by the Classification Act, the same or similar position in the field service of 
the War Department should likewise be administratively placed or allocated 
in a corresponding field grade or salary range and a salary fixed at one of 
the rates therein prescribed, 


See also 14 Comp. Gen. 420; id. 763; 15 id. 128; 16 id. 1107; 17 id. 578. 
Office action heretofore taken with regard to the position of civilian 
nurse in the field service of the War Department was taken pursuant 


to the cited statute and decisions and a number of disbursing officers 
were advised as follows (quoting from a letter dated December 21, 


1938, from the Chief, Audit Division, to Capt. J. W. McManus, F. D., 
U. S. Army, Camp Custer, Mich.) : 


As the position of nurse in the departmental service has been allocated in 
the subprofessional service as prescribed by the Classification Act, the same or 
similar position in the field service of the War Department should likewise be 
administratively placed or allocated in a corresponding field grade. 


It is conceded in your letter that “the duties of civilian nurses in 
the field service of the War Department are obviously similar to those 
of nurses in the departmental service in the District of Columbia,” 
the claim for exemption of the position from classification being on 
the basis (1) that civilian nurses are merely hired to supplement the 
Army Nurse Corps and are provided with the same type of quarters 
and subsistence, work the same hours, and are subject to the same 
discipline as Army nurses, and (2) that the Classification Act salary 
rates for civilian nurses would be in excess of the pay rates of mem- 
bers of the Army Nurse Corps. 

Neither the Classification Act of 1923, as originally enacted, nor 
as amended, recognizes any exemption from classification of field 
positions for the reasons you state. Referring to the second reason 
above stated, while the respective minimum salary rates and pay of 
civilian and military positions stated in your letter solely on a cash 
basis show a material difference in amount, it is believed that if there 
be compared the average rates authorized by the Classification Act 
for the grade in which the civilian position of nurse would be allo- 
cated (from which it would be necessary to deduct the value of 
quarters and subsistence and other allowances furnished in kind under 
section 3 of the act of March 5, 1928, 45 Stat. 193, which you state are 
the same as furnished the Army Nurse Corps) with the average pay 
rates authorized by section 13 of the act of June 10, 1922, 42 Stat. 
631, for the Army Nurse Corps based on longevity (to which should 
be added the rental and subsistence allowance and other allowances 
granted by law to the Army Nurse Corps) there would result very 
little, if any, difference in the total remuneration received as between 
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a civilian and military nurse. However that may be, it is the view 
of this office that there is nothing in the Classification Act as origi- 
nally enacted or as amended justifying or authorizing the exemption 
of the position of civilian nurse in the field service of the War Depart- 
ment from the requirements of classification. 

In view of the time that must necessarily expire before the posi- 
tions may be administratively classified, and of the administrative 
difficulties stated in your letter, credit will be allowed in the accounts 
of the disbursing officers of the War Department for otherwise proper 
payments of compensation made without regard to the cited statutes 
and applicable decisions prior to July 1, 1939, but credit for similar 
payments thereafter made may not be allowed in the absence of ex- 
press statutory authority exempting the position of civilian nurse in 
the field service of the War Department from the requirement of the 
Classification Act, as amended. 


(B-3565) 


PAY—PROMOTIONS—INCREASED PAY EFFECTIVE DATE—NAVAL 
RESERVE ACT OF 1938 


An officer of the Naval Reserve advanced in time of peace is not entitled to pay 
of the grade to which advanced prior to acceptance of the office under his 
commission, the proviso in section 312 of the Naval Reserve Act of 1938, 
52 Stat. 1183 granting pay and allowance upon advancement to a higher 
grade or rank from the date of rank stated in the commission, being applica- 
ble only to promotions in time of war or national emergency. 


Comptroller General Brown to the Secretary of the Navy, May 27, 1939: 

There has been received your letter of May 1, 1939, transmitting 
a letter dated April 25, 1939, from the officer in charge, Officers 
Accounts Division, Bureau of Supplies and Accounts, requesting 
decision on the question therein presented as to the date from which 
Commander Joseph B. Lynch, A-O, U. S. Naval Reserve, may be 
credited with active duty pay and allowances of a commander in 
the United States Naval Reserve. 

It is reported that this Reserve officer has been on active duty 
since August 26, 1935. On April 14, 1989, he was appointed and 
commissioned a commander in the United States Naval Reserve (pro- 
moted from lieutenant commander) to rank from July 1, 1938. He 
executed acceptance and oath under the commission as commander 
on April 15, 1939. 

By section 3 of the Naval Reserve Act of 1938, 52 Stat. 1175, the 
act of February 28, 1925, 43 Stat. 1080, as amended, was repealed 
and in lieu thereof there was created as a part of the United States 
Navy a Naval Reserve consisting of the Fleet Reserve, the Organized 
Reserve, the Merchant Marine Reserve, and the Volunteer Reserve. 
Title III, sections 301 to 320, inclusive, of the Naval Reserve Act of 
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1938, 52 Stat. 1180, 1184, contains provisions applicable to the Organ- 
ized Reserve, Merchant Marine Reserve, and the Volunteer Reserve. 
Section 305 provides that subject to the provisions of section 306 in 
time of peace commissioned officers appointed to the Naval Reserve 
shall be commissioned to serve during the pleasure of the President 
in grades or ranks not above that of lieutenant commander, except 
that a small percentage of officers in the higher grades or ranks may, 
if qualified, be commissioned in the grades or ranks of rear admiral, 
captain, and commander, the total number of officers “in such higher 
grades or ranks” in the Organized Reserve not to exceed one-half of 
1 per centum of the actual number of enlisted men regularly assigned 
to the divisions or other units of the Organized Reserve and entitled 
to pay as provided in section 313, with limitations upon appointments 
and promotions in grades or ranks in the Merchant Marine and Vol- 
unteer Reserves. Section 306 provides that in time of peace there 
shall be allowed in the Naval Reserve one officer in the grade or rank 
of rear admiral and in the Marine Corps Reserve one officer in the 
grade or rank of brigadier or major general, the remaining officers to 
be distributed in the various grades or ranks in such manner as the 
Secretary of the Navy may prescribe; that no officer shall be initially 
appointed in the grade or rank of rear admiral, captain, or com- 
mander nor promoted to such grade or rank except upon recom- 
mendation therefor by a selection board, with a proviso as follows: 

* * * That no officer shall be reduced in rank as a result of any computa- 
tion so made and that nothing contained in this Act shall be construed as 
reducing the present grade, rank or rating of any officer or man in the Naval 
Reserve, or as otherwise affecting the commissions now held by them or as 


restricting the promotion of officers in the Naval Reserve in time of war as 
provided for in section 312 of this title. 


Section 307 authorizes the Secretary of the Navy to appoint mid- 
shipmen to the Naval Academy from enlisted men of the Naval 
Reserve within the limitations therein specified. Section 308 provides 
for physical examinations for officers of the Naval Reserve with a 
proviso that in determining an officer’s qualifications for active serv- 
ice, due consideration shall be given to the character of the duty to be 
assigned in the event of war or national emergency, and in the dis- 
cretion of the Secretary of the Navy, to his age in grade. Sections 
309 and 310 pertain to the honorary retired list thereby established 
and retirement thereunder. 

Sections 311 and 312, 52 Stat. 1183, 1184, provides: 

Sec.. 311. In time of peace, officers of the Naval Reserve shall take precedence 
according to such regulations as the Secretary of the Navy may prescribe: 
Provided, That when mobilized with the Regular Navy for war or a national 
emergency, each officer of the Naval Reserve shall take precedence next after 
that officer of the Regular Navy of the same rank or grade whose length of 


service in such rank or grade on the date of such mobilization is one-half 
or the nearest one-half of that of the Reserve officer. 
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Sec. 312. In time of war or national emergency, officers of the active list 
of the Naval Reserve or the Marine Corps Reserve employed on active duty 
shall be advanced in their respective corps in grade and rank in the same 
manner as is or may be prescribed for officers of the Regular Navy or the 
Marine Corps, respectively, in such numbers for each grade or rank, as may be 
prescribed from time to time by the Secretary of the Navy, and when so ad- 
vanced they shall take precedence among themselves and with other officers 
of the Navy and Marine Corps, in accordance with date of such advancement 
or promotion: Provided, That no officer of the Naval Reserve or the Marine 
Corps Reserve shall be advanced to a higher rank until he bas qualified there- 
for by such mental, moral, professional, and physical examinations as the 
Secretary of the Navy may prescribe: Provided further, That all officers of 
the Naval Reserve and the Marine Corps Reserve who may be advanced to a 
higher grade or rank under the provisions of this title shall be allowed the 
pay and allowances of the higher grade or rank from the dates of rank stated 
in their commissions: And provided further, That the provisions of this section 
shall not apply to officers who have been or may hereafter be retired from 
the Naval or Marine Corps Reserve Force or the Naval or Marine Corps 
Reserve. 

Section 17 of the repealed Naval Reserve Act of 1925, 43 Stat. 1080, 
et seq., corresponding with section 312 of the Naval Reserve Act of 
1938, contained a proviso in substantially the same language and 
identical in purpose with the provision contained in section 312. 
Shortly after passage of the Naval Reserve Act of 1925, the effect 
of the provision in said section 17 of the act was presented by the 
then incumbent Secretary of the Navy to the former Comptroller 
General and in a decision dated June 12, 1925, 4 Comp. Gen. 1036, 
1041, a question stated as follows: 

Question III.—Section 17 contains a proviso as follows: 

“* * * all officers of the Naval Reserve who may be advanced to a higher 
grade or rank shall be allowed the pay and allowances of the higher grade or 
rank from the dates stated in their commissions.” 

(6) Does this latter proviso apply only to those officers who may be advanced 
while on active duty in time of war or national emergency? 
was answered in the affirmative. See 4 Comp. Gen. 1039. 

While the second proviso of section 312 of the Naval Reserve Act 
of 1938, if it stood alone, is broad enough in its terms to be applica- 
ble to all advancements under the provisions of Title III, it must be 
read in connection with the first clause of the section which has 
reference only to advancements in time of war or national emer- 
gency, the primary reason for the difference in the language from 
that contained in section 17 of the repealed act being that the ad- 
vancement of Reserve officers is now made independently of any 
Navy running mate. See Report No. 2465 accompanying H. R. 
10594, Seventy-fifth Congress. Some support for the holding that 
the promotions under section 312 have reference only to time of war 
or national emergency is found, also, in the proviso quoted above 
from section 306 of the act. Under the circumstances it is con- 
cluded that Commander Joseph B. Lynch, having been advanced in 
time of peace, is not entitled to pay of the grade to which advanced 
prior to acceptance of the office under his commission. 
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(B-3301) 


COMPENSATION—PROMOTIONS—T RANSFERS—RESUMPTION OF 
ACTIVE EMPLOYMENT IN EMERGENCY POSITION AFTER INVOLUN- 
TARY FURLOUGH AND INTERVENING PROBATIONAL APPOINTMENT 


Service of less than six months under a probational appointment, though not 
regarded as constituting a “permanent” appointment, for purposes of 
transfer or reinstatement within the classified civil service, is nevertheless 
“permanent,” as distinguished from “temporary,” for retirement pur- 
poses, and the acceptance of the said appointment must be held to have 
terminated the employee's prior involuntary administrative furlough status 
from a position paid from emergency funds in another Government agency, 
and where the employee voluntarily resigned from the permanent position 
to take up active employment on the first work day thereafter at an 
increased salary under his supposed administrative furlough status, 
the resumption of service in the emergency position must be considered, for 
increased salary refund purposes, as a “transfer” from the permanent po- 
sition to a position paid from emergency funds within the meaning of 
Executive Order No. 7070, dated June 12, 1935, prohibiting salary increases 
upon transfers to positions paid from emergency funds for a period of at 
least six months. 


Comptroller General Brown to the Administrator, Federal Emergency Adminis- 
tration of Public Works, May 29, 1939: 


There has been considered your letter of April 21, 1939, as follows: 


Mr. William W. Pegram was appointed in the Public Works Administration 
on February 16, 1936, as a resident engineer inspector at $3,200 per annum, 
grade EO 11, for assignment to several dockets in California and he worked in 
that capacity until June 30, 1937, when he was furloughed from the service 
due to the completion of the projects on>which he was assigned. Mr. Pegram 
was returned to active duty on Monday, July 11, 1938. 

Reference is made to the attached copy of a letter from the Civil Service 
Commission which brought to our attention for the first time that in the 
interim Mr. Pegram had been employed by the Engineer Corps, War Depart- 
ment at a salary of $2,000 per annum from March 5 to July 9, 1988. As will 
be noted, the Civil Service Commission suggests that this organization offi- 
cially separate Mr. Pegram as of March 4, 1938, and reappoint him as of July 
11, 1938, the date on which he returned to duty with this organization, which 
is in accordance with 12CG: 501 holding that the appointment to a permanent 
position of an employee on administrative furlough terminates the furlough. If 
this case is handled as the Civil Service Commission suggests, it will be in con- 
travention of Executive Order 7070 requiring Presidential approval for the 
transfer of an employee paid from emergency funds from one Government 
agency to another at a higher salary, and make it necessary for Mr. Pegram 
to refund to the Government the amount of $600. 

Our field representatives have the authority to reassign to duty as the 
needs of the service require, employees who have been administratively fur- 
loughed, without obtaining prior approval of this office. In this case, it was 
not known to the field officer that Mr. Pegram was employed by the War De- 
partment at the time he assigned him to duty, nor did it become known to 
coe until receipt of the letter from the Civil Service Commission on March 

Mr. Pegram, believing himself to be an employee of the Public Works Adminis- 
tration, upon receiving notification to return to duty, followed out instructions 
and immediately left the War Department and reported for his assignment on 
July 11, 1988. Therefore, it seems unfair that Mr. Pegram be required to reim- 
burse the Government for the difference between the $2,000 rate and the $3,200 
rate which he was paid for the six months following his reassignment to duty 
in this organization, 

After a review of the facts as outlined, your decision is respectfully requested 
as to whether or not it is mandatory that Mr. Pegram refund to the Govern- 
ment the $600 in question. 
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The letter to you from the United States Civil Service Commission, 
dated March 18, 1939, is as follows: 

Reference is made to your request for service record, Form 2865, dated March 
15, 1939, relative to obtaining a record of Mr. William Wesley Pegram, who 
claims to have rendered service with the Engineer Corps, War Department, 
during the period March 5 to July 9, 1988, inclusive. 

In this connection there is also on file in the Commission a request for the 
service record of Mr. Pegram filed by the Engineer Corps requesting record of 
Service with the Public Works Administration for the period February 14, 1936, 
to March 4, 1938. When it was found that the War Department requested this 
record it was learned that Mr. Pegram was probationally appointed effective 
March 5, 1938, and laid off at his own request at the termination of July 9, 
1938, during which period he was carried in an administrative furlough status 
on the rolls of the Public Works Administration. 

Inasmuch as the Comptroller General has held (see 12 Compt. Gen. 501) that 
the appointment to a permanent position of an employee on administrative 
furlough terminates the furlough it appears necessary that your Administration 
take the necessary steps to terminate the appointment of Mr. Pegram at the 
termination of March 4, 1938, and reappoint him July 11, 1938, the date on which 
he returned to duty from furlough. 

In view of the fact that Mr. Pegram acquired a retirement status while serving 
with the Engineer Corps and because of continuity of service retirement deduc- 
tions should have been withheld from his salary from July 11, 1938. 

In order that the retirement account, Form 2806 may reflect Mr, Pegram’s 
service in chronological order it will be appreciated if such an account is pre- 
pared showing his original appointment together with any changes (if any), 
up to and including March 4, 1988. 

While service under the probational appointment in the War De- 
partment from March 5 to July 9,1938, was less than 6 months and 
would not be regarded as “permanent” for purposes of transfer or 
reinstatement within the classified civil service, the original appoint- 
ment is regarded by the Civil Service Commission as “permanent” 
as distinguished from “temporary” for the purposes of retirement, 
which status the employee retained upon transfer or reappointment 
without break in service to the unclassified position in the Public 
Works Administration. It has been held that a permanent appoint- 
ment in one position automatically terminates an involuntary adminis- 
trative furlough from another permanent position. 12 Comp. Gen. 
76; id. 501; 13 id. 14. This rule is equally applicable to terminate 
an administrative furlough from an emergency position. Cf. 12 
Comp. Gen. 403; 13 id. 14; id. 27, holding in effect that during an 
involuntary furlough from a permanent position, equally applicable 
during a furlough from an emergency position, an employee may serve 
under a temporary appointment, as distinguished from a permanent 
appointment, in another position in another branch of the service 
without terminating the furlough from the permanent or emergency 
position. 

Accordingly, acceptance by Mr. Pegram of the permanent appoint- 
ment in the War Department on March 5, 1938, under which he 
acquired a permanent retirement status, necessarily must be regarded 
as having automatically terminated the administrative furlough from 


the emergency position in the Public Works Administration as well 
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as the emergency appointment in which no retirement status was 
originally acquired. 

Paragraph 8 of Executive Order No. 7070, dated June 12, 1935, 
entitled “Regulations Governing Appointments of Employees Paid 
From Emergency Funds,” provides as follows: 

* * * the salary of the employee transferred to a position the salary of 
which is paid from emergency funds shall not be increased at the time of the 
transfer except upon the approval of the President, and thereafter no increase 


shall be made in the salary of such employee paid from emergency funds for 
a period of at least six months. 


In decision of September 24, 1935, 15 Comp. Gen. 243, it was held 
as follows (quoting from the syllabus) : 

An appointment to a position in the Federal service, the salary of which is 
paid from emergency funds, immediately following or several days subsequent to 
a voluntary termination of services in another department or branch of the 
Federal service, is a transfer within the terms of Executive Order No. 7070, 


dated June 12, 1935, prohibiting salary increases upon transfer “except upon 
the approval of the President” * * 


Also, the decision of July 16, 1936, 16 Comp. Gen. 34, held as 
follows (quoting from the syllabus) : 

The provisions of Executive Order No. 7070, dated June 12, 1935, prohibiting 
salary increases upon transfer to positions paid from emergency funds, are 
applicable to appointments in emergency positions at increased salaries not- 


withstanding the appointments are probational and made from the Civil Service 
register. 


See, also, 15 Comp. Gen. 822. Cf. 15 Comp. Gen. 710; 16 id. 200. 

Accordingly, Mr. Pegram having been reappointed effective on 
Monday, July 11, 1938, at the rate of $3,200 per annum, in a position 
the salary of which is paid from emergency funds, on the first work 
day after a voluntary resignation effective Saturday, July 9, 1938, 
from a permanent position in the War Department, the salary of 
which, at the rate of $2,000 per annum, was paid from a regular 
appropriation, without the approval of the President—the voluntary 
resignation having been for the express purpose of accepting the 
emergency appointment—in contravention of the terms of Executive 
Order No. 7070, there is no alternative but to hold that he must refund 
the amount of $600, the difference between the rates of $3,200 and 
$2,000 per annum for 6 months. 


(B--3671) 


MEDICAL TREATMENT—PUBLIC HEALTH SERVICE—“SEAMEN” EM- 
PLOYEES OF ENGINEER CORPS OF UNITED STATES ARMY AND 
MISSISSIPPI RIVER COMMISSION 


Employees of the Engineer Corps of the United States Army and the Mississippi 
River Commission, employed on board vessels for mixed duties, are “sea- 
men” within the meaning of section 3 of the act of March 3, 1875, 18 Stat. 
485, for Public Health Service medical treatment purposes, only where 
the duties so performed are primarily or predominantly those enumerated 
in the said act, but the type of vessel on which employed, or use to which 
put, appears immaterial for such medical treatment determination purposes. 
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Comptroller General Brown to the Secretary of the Treasury, May 29, 1939: 
I have your letter of May 5, 1939, as follows: 


Section 3 of the Act of March 8, 1875, 18 Stat. 485 (U. S. C., title 24, sec. 1), 
as it appears in the United States Code, reads as follows: 

“The term ‘seaman,’ wherever employed in legislation relating to the Public 
Health Service, shall be held to include any person employed on board in 
the care, preservation, or navigation of any vessel, or in the service, on board, 
of those engaged in such care, preservation, or navigation.” 

Section 1 of the act of March 38, 1919, 40 Stat. 1302 (U. S. C. title 24, sec. 
26), as it appears in the Code, reads in part as follows: 

“The Secretary of the Treasury is authorized to provide immediate additional 
hospital and sanatorium facilities for the care and treatment of * * * and 
the following persons only: * * * seamen on boats of the Mississippi River 
Commission, * * * seamen of the Engineer Corps of the United States 
Army, * * * entitled by law on March 3, 1919, to treatment by the Public 
Health Service.” 

Paragraphs 647 and 648 of the Public Health Service Regulations 1931, read 
as follows: 

“647. Seamen, not enlisted men, employed on vessels under the charge of the 
Engineer Corps of the United States Army and upon Army transports and 
other vessels of the United States Army, shall be admitted to the benefits of 
the service upon the written request of the commanding officer of said vessels, 
under the same regulations as govern the admission of seamen on documented 
vessels. 

“648. Masters, officers, and crews of vessels in the service of the Mississippi 
River Commission shall be entitled to the benefits of the service under the 
same regulations as govern the admission of seamen on documented vessels.” 

With reference to the furnishing, under existing law, of medical relief by the 
Public Health Service to seamen of the Engineer Corps of the United States 
Army and of the Mississippi River Commission, it is respectfully requested that 
you advise this Department relative to the following: 

“(a) Are employees of such agencies to be deemed seamen and, therefore, 
entitled to medical relief where they are not employed on board yessels pri- 
marily in the care, preservation, or navigation of such vessels or in the service, 
on board, of those engaged in such care, preservation, or navigation, but pri- 
marily perform duties on board of a workshop character not connected with 
the care, preservation, or navigation of vessels. 

“(b) Are employees of such agencies to be deemed seamen and, therefore 
entitled to medical relief where they are employed on board vessels primarily 
in the care, preservation, or navigation of such vessels or in the service, on 
board, of those engaged in such care, preservation, or navigation, but also 
perform other duties on board of a workshop character not connected with the 
care, preservation, or navigation of the vessels? 

“It may be stated that some of the vessels involved are self-propelled and 
some are not self-propelled, and also that some of the vessels are designated 
as being, among others, of the following types: Dredges, derrick boats, tenders, 
floating pile drivers, floating gravel diggers, floating concrete casting plants, 
floating concrete sinking plants, floating asphalt mixing and sinking units, etc. 

“Copies of correspondence, giving information concerning types of vessels 
and employees involved, that may be of assistance in rendering your 
decision as to the employees which should receive medical relief from the 
Public Health Service, are enclosed. The return of the enclosures with your 
reply will be appreciated.” 


In decision in 5 Comp. Gen. 536, it was held: 


Shipkeepers and deck hands of the Mississippi River Commission employed on 
quarter boats are seamen within the meaning of section 3 of the act of March 
3, 1875, 18 Stat. 485, and are entitled to medical treatment by the Public 
Health Service under the provisions of the act of March 3, 1919, 40 Stat. 
1802. 5 Comp. Gen. 211, affirmed. 


Also, it was stated in that decision at page 537: 


* * * ‘The section quoted extends the meaning of the term “seaman” to in- 
clude not only the members of a crew but also any person employed on board 
any vessel in the care, preservation, or navigation thereof, or in the service 
of those so engaged. It is not necessary that the person be considered a mem- 
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ber of the crew in order to be entitled to the benefits of the act of March 38, 
1919, supra, and the use to which the vessel is put seems to be immaterial. The 
quarter boats on which the employees were employed are boats of the Mississippi 
River Commission and, as far as appears, the employees are seamen within the 
meaning of that term as defined in section 3 of the fact of March 3, 1875, and as 
used in the act of March 3, 1919. 


The primary or predominant objective of the duties performed by 
the involved employees would appear to constitute a proper basis for 
classifying them as seamen within the meaning of the term “seaman,” 
as defined in the cited statute. Accordingly, question (a) is an- 
swered in the negative, and question (b) in the affirmative. 

The inclosures forwarded with your letter are returned herewith as 
requested. 


(B-8752) 


NEW YORK WORLD’S FAIR—ARMY OFFICER DETAILS—EXTRA 
EXPENSE COMMUTATION AND REIMBURSEMENT 


The provision in section 6 of the “joint resolution authorizing Federal participa- 
tion in the New York World’s Fair 1939,” 50 Stat. 495, which authorizes 
payment of a per diem in lieu of actual subsistence expense, has reference to 
expenses for subsistence incurred while in a travel status, and a per diem 
may not be paid, as a commutation for personal expenses, to an Army officer 
detailed as aide to the United States Commissioner General of the Fair 
Commission from his headquarters at Governors Island who may be re- 
imbursed, only on other than a commuted basis, and for such actual extraor- 
dinary necessary expenses, including expense of procuring special uniforms, 
as may be certified by the Commission as required to fulfill properly the 
purposes of the joint resolution; but officers “detailed from distant head- 
quarters” who are in a travel status while so detailed may be paid a per 
diem in lieu of subsistence not exceeding $5 during their absence from per- 
manent station on duty with the Commissioner General, their other ex- 
— being reimbursable only as in the case of the aide referred to here- 
inbefore. 


Comptroller General Brown to the United States Commissioner General, United 
States New York World’s Fair Commission, May 29, 1939: 


There has been received from the Executive Assistant United States 
Commissioner, United States New York World’s Fair Commission, a 
letter dated May 11, 1939, as follows: 


Public Resolution No. 53, 75th Congress, chapter 474, 1st session, House Joint 
Resolution 379, authorizing Federal participation in the New York World's Fair, 
1939, provides in part that the appropriation authorized by the joint resolution 
shall be available “for the payment of salaries of officers and employees of the 
Government employed by or detailed for duty with the Commission, for actual 
travel expenses, including travel by air, and for per diem in lieu of actual 
subsistence at not to exceed $5.00 per day: Provided, That no Government official 
or employee detailed for duty with the Commission shall receive a salary in 
excess of the rate which he has been receiving in the department or branch 
where regularly employed” (reference section 5). The appropriation is alse 
made available “for entertainment of distinguished guests; and for all other 
expenses as may be deemed necessary by the Commission to fulfill properly the 
purposes of this joint resolution” (reference section 5). 

Your decision is respectfully requested as to whether, under the above pro- 
visions of the act, payment of an allowance of $10.00 per diem to cover expenses 
may be made to an Officer of the U. 8S. Army, detailed by the War Department 
to act as Military Aide to the U. 8S. Commissioner General of the United States 
New York World’s Fair Commission. 

Joseph F. Haskell, 1st Lieutenant Cavalry, Headquarters 24d Corps Area, Gov- 
ernors’ Island, New York (detached officers’ list), has been assigned by the 
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War Department to serve as military aide to U. 8. Commissioner General Ed- 
ward J, Flynn for the period of the New York World’s Fair, 1939. In the 
course of this duty, which involves attendance at a large number of social 
functions at the fair grounds and in Manhattan, Lieut. Haskell is obliged to 
meet extraordinary necessary expenses such as special uniforms and the very 
numerous incidental expenses associated with attendance at social functions 
of the character involved. Although these expense items are for the most 
part individually small, in the aggregate it is estimated that they represent 
a daily expenditure by Lieut. Haskell in excess of $10.00 per diem average. 

If this cannot be paid as a per diem under the law, may a per diem of $5.00 
for his personal expenses be paid to Lieutenant Haskell and in uddition such 
actual expenses as may be certified to by the Commission as n2cessary in car- 
rying out the purpose of the joint resolution? 

The salary of Lieut. Haskell is being paid by the War Department, and it is 
the opinion of the Commission that his service as military aide to the Com- 
missioner General is necessary to fulfill the purposes of the subject joint 
resolution. 

In requesting your advance decision in this matter, may we refer to decision 
of the Comptroller General of the United States A-87301, and ask also if al- 
lowances as discussed above can be legally made to officers detailed from distant 
headquarters? 

Inasmuch as Lieut. Haskell is at present defraying personally the expenses 
incidental to his service for the Commission, we would appreciate it very much 
if you could render an early decision. 


The act of August 25, 1937, 50 Stat. 759, appropriated $3,000,000 
for carrying into effect the provisions of the public resolution en- 
titled “Joint Resolution authorizing Federal participation in the 
New York World’s Fair, 1939” approved July 9, 1937, to remain 
available until termination of the Commission. 

Section 6 of the joint resolution of July 9, 1937, 50 Stat. 495, 
provided, in part, as follows: 

* * * The appropriation authorized by this joint resolution shall be avail- 
able * * * for the purchase of uniforms, for the compensation of said Com- 
missioner, Assistant Commissioners, and other officers and employees of the 
Commission in the District of Columbia and elsewhere, for the payment of 
salaries of officers and employees of the Government employed by or detailed 
for duty with the Commission, for actual traveling expenses, including travel 
by air, and for per diem in lieu of actual subsistence at not to exceed $5 per day: 
Provided, That no Government official or employee detailed for duty with 
the Commission shall receive a salary in excess of the rate which he has 
been receiving in the department or branch where regularly employed; * * * 
and for all other expenses as may be deemed necessary by the Commission to 
fulfill properly the purposes of this joint resolution. * * * 

The provision contained in the joint resolution authorizing payment 
of a per diem in lieu of actual subsistence expenses at not to exceed $5 
has reference to expenses for subsistence incurred while the officers 
or employees are in a travel status and follows substantially the gen- 
eral law governing the payment of per diem; if any doubt existed 
that such provision was not available for payment to officers or 
employees detailed for duty with the Commission when not in a 
travel status, the proviso that they shall not receive a salary in 
excess of the rate received where regularly employed is persuasive 
that the augmenting of their statutory pay by the payment of per 
diem was not intended or contemplated. This per diem of $5 pro- 
vided by the joint resolution may not legally be paid as a commuta- 
tion value for personal expenses of First Lt. Joseph F. Haskell, Cav- 
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alry, United States Army, while serving as aide to the Commissioner, 
but there appears no legal objection to the reimbursement to him of 
such actual extraordinary necessary expenses (including the expense 
of procuring special uniforms), as may be certified by the Commis- 
sion as required to fulfill properly the purposes of the joint resolution, 
but such expenses may not be commuted. 

As to officers “detailed from distant headquarters,” if the officers 
are in a travel status and absent from their permanent Army sta- 
tions while so detailed no objection is perceived to payment to them of 
a per diem in lieu of subsistence not exceeding $5 during their ab- 
sence on duty with the United States Commissioner General. As to 
their other expenses the rule would be the same as in the case of the 
military aide to the United States Commissioner General as discussed 
above. 


(B-3762) 


MINORS—SMALL AMOUNTS DUE FROM THE UNITED STATES—PAY- 
MENTS WITHOUT LEGAL GUARDIANSHIP APPOINTMENTS 


Where no legal guardian has been appointed and such appointment is not other- 
wise necessary or contemplated, and the expenses incident to guardianship 
proceedings are disproportionate to the amount involved, payment of small 
amounts due minors from the United States may be made, in proper cases 
and where the interests of the Government are adequately protected, to the 
person acting in loco parentis who has custody of the minor and con- 
tributes to his or her support. Present case involves monthly payments 
due a minor under section 10 of the Employees’ Compensation Act, 39 
Stat. 744. ; 


Comptroller General Brown to the Chairman, United States Employees’ Com- 
pensation Commission, June 2, 1939: 


I have your letter of May 12, 1939, as follows: 


Reference is made to the case of Jason Morgan, deceased, former enrollee of 
the Civilian Conservative Corps, No. CC5-—245408, Company 2511, Reporting 
Camp Bonanza F-838 at Clayton, Idaho, Ninth Corps Area, who died on July 
25th, 1938. 

It has been determined by the Commission that the deceased is survived by 
Ernest Morgan, a dependent brother whose age at the date of the deceased's 
death was 16 years 4 months and 1 day. An award of compensation on behalf 
of the minor brother for $8.40 per month for a period of eight years, com- 
mencing July 25th, 1938, unless, before the expiration of that time, he dies, 
marries, or becomes eighteen years of age has been approved. Assuming this 
minor does not die or marry before he reaches eighteen years of age, there will 
become due and payable on his account compensation aggregating $167.44. 

It has further been determined that Ernest Morgan is without natural 
guardian and resides with Martin Morgan, an adult brother who stands in loco 
parentis to Ernest Morgan. In view of the small amount of compensation that 
will accrue for the benefit of this minor, Martin Morgan has requested that 
such compensation be paid to him without the necessity of a legally appointed 
guardian in order to avoid the expense which would naturally result from such 
procedure. Through his attorney, Sidney C. Rrant, Esquire, Cincinnati, Ohio, 
he has called attention to section 10507-5 of the General Code of Ohio under 
which he believes the Commission may properly pay compensation in this case 
without a legal guardian. A copy of Mr. Brant’s letter to the Commission 
under date of February 6th, 1939, is enclosed. 

Inasmuch as the cost of a legal guardianship would have to be paid from the 
proceeds of the award in this case, the net amount received for the benefit of 
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the minor would be materially reduced. To withhold payment of compensation 
until the minor becomes twenty-one years of age seems inconsistent with the 
purpose of compensation. 

Section 10 (gz) of the Federal Employees’ Compensation Act provides “the 
compensation of a brother, sister, or grandchild under legal age shall be paid to 
his or her guardian.” In view of this provision of the law, an opinion is re- 
quested as to whether compensation in this case may be paid to Martin Morgan, 
adult brother of the beneficiary, without legal guardianship. A draft of the 
proposed affidavit to be used in this connection is enclosed for your consider- 
ation. 

The beneficiary in this case is at present solely dependent upon the benefi- 
cence of his adult brother and has great need of the compensation due him 
in this case. Under the circumstances, an early decision is urgently requested 
in order that compensation accrued to date may be paid and regular semi- 
monthly payments under the award commenced. 


In cases such as this where no legal guardian has been appointed 
and such appointment is not otherwise necessary or contemplated and 
the expenses incident to guardianship proceedings are dispropor- 
tionate to the amount involved, the accounting officers of the Gov- 
ernment have not objected to the payment of small amounts due 
minors from the United States to the person acting in loco parentis 
who has custody of the minor and contributes to his or her support. 
In the present case, upon the execution of the affidavit, a draft of 
which is attached to your submission, it would appear that the in- 
terests of the Government are adequately protected if the monthly 
payments due the minor pursuant to section 10 of the Employees’ 
Compensation Act, 39 Stat. 744, are made to the minor’s brother to 
be used for the minor’s support. 

The question submitted is answered accordingly. 


(B-3867) 


PUBLIC BUILDINGS—“REPLACEMENTS” INTERPRETATION—THIRD 
DEFICIENCY APPROPRIATION ACT, 1937 


The broad general authority in the House Report referred to in the Third 
Deficiency Appropriation Act, 1937, 50 Stat. 773, for a publie-building 
project consisting of “Replacements, etc.,” reasonably comprehends needed 
replacement of any building on the project site, including reasonably neces- 
sary approaches and incidental connecting utilities, and the replacement or 
replacements need not necessarily be located on the exact site of the 
building replaced, if it be administratively determined that the relocated 
replacement is required in the public interest and the extension of the 
facilities is necessary as an incident to such relocation. 

The appropriation for emergency construction of public buildings outside the 
District of Columbia, contained in the Third Deficiency Appropriation Act, 
1987, 50 Stat. 773, is available for relocation of a residential building on 
the approved public-building project consisting of “Replacements, etc.” 
at the Coast Guard Depot, Curtis Bay, Baltomore, Md., and the necessary 
incidental expenses of relocation of approaches, etc., thereto, and there 
appears no legal objection to the use of labor paid from relief fund al- 
lotments in connection with the said relocation. 


Comptroller General Brown to the Secretary of the Treasury, June 2, 1939: 
Your letter of May 16, 1939, is as follows: 


Under the appropriation for emergency construction of public buildings 
outside the District of Columbia, contained in the Third Deficiency Appropria- 





DECISIONS OF THE COMPTROLLER GENERAL 901 


tion Act, fiscal year 1937, c. 757, 50 Stat. 773, the Secretary of the Treasury 
and the Postmaster General selected a public-building project consisting of 
“Replacements, etc.” at the Coast Guard Depot, Curtis Bay, Baltimore, Mary- 
land, and the sum of $350,000 was allotted therefor, This selection was made 
from the third revision, dated May 17, 1937, of H. Rept. No. 1879, 73d Congress, 
2d session, referred to in the appropriation, under which the limit of cost was 
set at $600,000. 

The Curtis Bay Depot is a large plant used for building, repairing, and re- 
conditioning Coast Guard vessels. It was established in 1892 and has been 
expanded from time to time, especially under recent P. W. A. and W. P. A. 
allotments, so that it now has a number of up-to-date shop buildings and re- 
lated facilities, while at the same time there remain several antiquated frame 
buildings for shop and storage purposes and for officers’ quarters. It was the 
purpose of the above-mentioned allotment of $350,000 to provide, to the ex- 
tent possible within the amount available, for the replacement of structures 
of this type which have outlived their usefulness. 

Thus far the Procurement Division of this Department has awarded a con- 
tract for construction of a storehouse and a woodworking shop (No.T1pb—5226, 
dated February 24, 1989, with Golder Construction Company, Inc., in amount 
$208,800), a contract for installation of an electric freight elevator in the 
former building (No. T1ipb-5237, dated February 25, 1939, with Warsaw Ele- 
vator Co., in amount $15,654), and an earlier contract for timber pile founda- 
tions for the latter building (No. Tlpb-5071, dated January 18, 1939, with 
Smith Bros., in amount $6,700). These two buildings will replace obsolete 
structures devoted to the same purposes. Approximately $64,000, over and 
above incidental expenses and reservations for additional items and con- 
tingencies in connection with past and current contracts, remains available 
for further work. 

With this remaining amount it is proposed to construct a residence for the 
quarters of the Commandant, to replace an existing frame house now used for 
the same purpose, a dilapidated frame structure situated in the midst of an 
area where several shop buildings have recently been built or are under construc- 
tion. See in this connection the enclosed blueprint dated July 22, 1988, entitled 
“Proposed Plan—Coast Guard Depot—Curtis Bay, Md.” The location is no 
longer suitable for residential purposes, and the land is needed for a contem- 
plated extension of an adjoining sheet-metal shop recently constructed under 
a P. W. A. allotment. Although a new residence is badly needed, it would be 
unwise and uneconomical to build it in the same area, and a new location will 
be necessary if this part of the project is to be undertaken. 

South of the shop-building area, across a body of water known as Arundel 
Cove, is a portion of the depot site which as yet is undeveloped except for grad- 
ing and landscaping work recently performed or now in progress as a part of a 
W. P. A. project (O. P. 712-2-8), sponsored by the Coast Guard. This portion 
of the site is the only one that is suitable for development as a residential area, 
and the recent grading and landscaping has been preparatory to such develop- 
ment. Ultimately it is hoped that funds will be made available for the con- 
struction of all of the necessary officers’ quarters in this area, to replace the 
existing Commandant’s quarters and other residences now situated in the shop- 
building area. A blueprint showing the proposed development, entitled “Scheme 
1—U. 8. Coast Guard Depot—Curtis Bay, Md.—East Area,” is enclosed. 

The construction of the Commandant’s quarters, with incidental utility lines 
running from the shop-building area, of a road and bridge to connect the 
quarters therewith, and of related facilities of a minor nature, are the only 
portions of the proposed development for which there are sufficient funds. This 
portion of the work is shown in yellow crayon on the last-mentioned blueprint. 
The questions presented here are (1) whether the appropriation is available 
for this portion of the work; and (2) if the appropriation is otherwise available, 
whether it is available for the purchase by the Procurement Division of mate- 
rials for the road and utility construction, the labor for these portions of the 
work to be furnished under the above-mentioned W. P. A. project and under 
supplemental W. P. A. projects for which applications have been made by the 
Coast Guard under date of April 6, 1989. Copies of the pertinent project pro- 
posals are enclosed for your information in connection with the latter question, 
which of course assumes that the proposals will be approved, as anticipated, if 
your answer to both questions is in the affirmative. 

Since the proposed Commandant’s quarters would be a replacement of the 
existing quarters and would also be within the depot site, it is the opinion of 
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the Department that its construction is authorized by the appropriation. If such 
is the case, under well-settled principles the necessary approaches, utility lines, 
and other facilities would seem authorized also, as incidents of its construction. 
Although, as hereinafter indicated, the cost of the road, bridge, utilities, and 
other facilities would be disproportionate to the cost of the Commandant’s 
quarters alone and could not be justified administratively if further construction 
in the area were not contemplated, it is believed that these considerations 
should not affect the availability of the appropriation since these parts of the 
work are in fact necessary incidents of the construction of any residence in the 
new area. 

It is proposed that the Commandant’s quarters, the telephone lines, and the 
bridge be constructed under contracts awarded by the Procurement Division at 
estimated costs of $14,500.00, $3,500.00, and $5,000.00, respectively. The esti- 
mated cost of materials for the necessary utilities, the road, and other incidentals 
amounts to $20,980.00, and the labor cost for their installation is estimated at 
$16,720.00. If it will be possible for the Procurement Division to purchase the 
materials and for the Coast Guard to provide for their installation under the 
existing and anticipated W. P. A. projects above described, the Government will 
derive lasting benefits from the relief labor devoted to the project, so that this 
method of construction would be more advantageous to the Government than the 
contract method. If it is not available, it is doubted whether the allotment 
under the public building appropriation will be sufficient to permit all of the 
work to be done, when costs of plans and specifications, supervision, etc., are 
added to the foregoing items. 

It will be appreciated if you will review the matter and will advise the De- 
partment at an early date whether the appropriation is available for the pro- 
posed work and whether your office has any objection to the proposed method of 
construction through the partial use of W. P. A. labor. Since any W. P. A. 
allotments under present legislation remain available for expenditure only until 
June 30, 1939, you will appreciate the need for a response at the earliest possible 
date. 

In conclusion, it may be mentioned that application has been made to the 
War Department under section 9 of the act of March 3, 1899, c. 425, 30 Stat. 
1151, U. 8. C., title 83, sec. 401, for permission to construct the necessary bridge 
over Arundel Cove, and it is anticipated that a bill to permit such construction 
will be submitted to the Congress in the near future. 

Kindly return the enclosures above mentioned with your reply. 


The Third Deficiency Appropriation Act, 1937, 50 Stat. 773, ap- 
propriated funds for “emergency construction of public-building 
projects outside of the District of Columbia * * * such projects, 
including the sites therefor, to be selected by the Secretary of the 
Treasury and the Postmaster General, acting jointly, from the public- 
building projects specified in House Report No. 1879, Seventy-third 
Congress, second session, as revised May 17, 1937.” It appears the 
said House Report included a project for “Replacements, etc.,” at the 
Coast Guard Depot, Curtis Bay, Baltimore, Md., that this project 
was one of those selected by you and the Postmaster General for con- 
struction under the appropriation, and that $350,000 was allotted for 
that purpose. 

The broad, general authority for a public-building project con- 
sisting of “Replacements, etc.” would seem to comprehend needed re- 
placement of any building on the project site, including reasonably 
necessary approaches and incidental connecting utilities and, in that 
connection, there appears no requirement that the new building, or 
buildings, be located on the exact site of the building replaced. While 
it appears, as stated in your letter, that the cost of construction of 
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the road, bridge, and incidental utilities is disproportionate to the 
cost of constructing the Commandant’s residence at the new location, 
in view of the facts and circumstances set forth in your submission I 
have to advise that the appropriation in question may be regarded as 
available for the construction of such road, bridge, etc., if it be ad- 
ministratively determined that the relocation of the residence on the 
site selected is required in the public interest and that the extension 
of the facilities is necessary as an incident to such relocation. 

Also, in the event of such administrative determination there 
appears no legal objection to the procedure suggested in your 
question (2). 

The enclosures transmitted with your letter are returned herewith. 


(A-96684) 


INDIAN AFFAIRS—MURDER OF INDIAN—EXPENSES OF 
INVESTIGATION 


The duty of investigating the murder of an Indian voluntarily away from an 
Indian reservation in a jurisdiction subject to the authority of a State is 
primarily a matter for the State authorities, but as the travel involved in 
the particular case had for its purpose the protection and welfare of 
living Indians under the Government's general care and supervision, in ad- 
dition to the investigation of the death of an Indian, the expense incident 
thereto may be considered a proper charge against the appropriation for 
the General Support and Administration of Indian Property, 19388, 50 Stat. 
586. 16 Comp. Gen. 32, distinguished. 


Comptroller General Brown to the Secretary of the Interior, June 5, 1939: 


I have your letter of May 3, 1939, as follows: 


Review of your decision of February 13, 1939 (A-96684), is requested. This 
decision held that no appropriation under the control of the Bureau of Indian 
Affairs is applicable for the expenses of an investigation on the part of a field 
officer into the circumstances surrounding the death, away from the reservation, 
of an Indian ward, and disallowed travel expenses incurred by William C. 
Smith, Superintendent of the Sisseton Agency, incident to such an investigation. 

Fred Renville, a restricted Indian of the Sisseton Reservation in South Dakota, 
received on December 24, 1937, at the hands of one Art Barber, at Granite Falls, 
Minnesota, an injury which resulted in his death on the following day. Renville 
had been visiting other Indians, members of a group residing in the vicinity of 
Granite Falls. Many of this group were originally resident on the Sisseton 
Reservation and are enrolled there. For purposes of administration, however, 
this group, largely for geographical reasons, is under the direction of the 
superintendent of the Pipestone School in Minnesota. 

While visiting at Granite Falls, Renville had secured employment at a poultry 
station for a few days during the Christmas season. A number of the Indians 
at Sisseton urged the superintendent to investigate the circumstances surround- 
ing Renville’s death, claiming that three Indians had been killed at Granite 
Falls and no arrests had ever been made. Largely as a result of Superintendent 
Smith’s entry into the case, Renville’s assailant, Art Barber, was finally adjudged 
guilty and sentenced to serve from one to fifteen years in the penitentiary. The 
night club, outside the city limits, where Renville was killed, was closed and 
its license cancelled. This establishment had been selling beer and liquor to 
Indians. 

While the Act of November 2, 1921 (42 Stat. 208) cited by you, makes no 
specific provision for expenses of the type under discussion, it does provide for 
“general and incidental expenses in connection with the administration of Indian 
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Affairs.” It is ‘our understanding that the purpose of this general language 
following various items of expense specifically enumerated was to establish legal 
authority for general and incidental expenses not subject to ready classification 
in the drafting of the legislation. 

This legislative authority is broader in scope than the act dealt with in 16 
Comp. Gen. 32. Further, the administration of Indian Affairs necessarily im- 
poses obligations on administrative officials in the administration and protection 
of Indian wards not imposed on officials of other Government branches. 

Believing, therefore, that the expenses incurred by Superintendent Smith in 
this case were proper and essential expenses incident to his administration of 
the affairs and furtherance of the well-being of the Indians under his jurisdic- 
tion, and that ample legal authority exists for having incurred such expenses, 
I request reconsideration of your decision A-96684. 


As stated in the decision of February 13, 1939, the duty of investi- 
gating the murder of an Indian voluntarily away from an Indian 
reservation in a jurisdiction subject to the authority of a State is 
primarily a matter for the State authorities. 16 Comp. Gen. 32. 
However, it appears from your present submission that the travel in 
the present case had for its purpose something more than the investi- 
gation of the death of one Indian, that is, the protection and welfare 
of living Indians under the general care and supervision of the super- 
intendent. In the circumstances the expenses may be considered in 
this particular case as a proper charge against the appropriation for 
the General Support and Administration of Indian Property, 1938, 
act of August 9, 1937, 50 Stat. 586, and credit will be allowed in the 
accounts of the disbursing officer accordingly. 


(B-93) 


LEAVES OF ABSENCE—ANNUAL AND SICK—POSTAL SERVICE EM- 
PLOYEES—SATURDAY NONCHARGE LEGISLATION—INAPPLICABIL- 
ITY TO RURAL CARRIERS 


The act of May 15, 1989, Public, No. 78, 58 Stat. 745, “Granting postal employees 
credit for Saturday in annual and sick leave law, thereby conforming to 
the 40-hour workweek or 5-day-week law,” does not authorize the exclu- 
sion of Saturdays in computing the annual and sick leave of rural carriers 
who, when not on leave, are required to work on Saturdays, and leave of 
absence of such employees should continue to be charged us exclusive of 
only Sundays and holidays. 


Comptroller General Brown to the Postmaster General, June 5, 1939: 
I have your letter of May 23, 1939, as follows: 


There are transmitted herewith copies of Public, No. 78, approved May 15, 
1939, entitled “An act granting postal employees credit for Saturday in annual- 
and sick-leave law, thereby conforming to the forty-hour workweek or five-day- 
week law,” of the hearings upon this measure before the Committee on the 
Post Office and Post Roads of the House of Representatives on February 28, 
1939, of Report No. 111 accompanying the bill (H. R. 3812) as favorably re 
ported to the House of Representatives, and of Report No. 348 accompanying 
the bill as reported to the Senate by the Committee on Post Offices and Post 
Roads of the Senate on May 1, 1939. The Forty-Hour Workweek Act does not 
apply to rural carriers as they serve their routes every day except Sundays 
and holidays and when a rural carrier is absent from duty on Saturday his 
route is served by a substitute rural carrier. 

Your decision is requested as to whether under Public, No. 78, which be- 
comes effective as of February 1, 1939, in absences on annual and sick leave of 
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rural carriers the leave is to be charged exclusively of Saturdays or whether 
the leave is chargeable as at present exclusive only of Sundays and holidays. 


The act of May 15, 1939, Public, No. 78, 53 Stat. 745, including its 
title, is as follows: 
An act granting postal employees credit for Saturday in annual- and sick- 


leave law, thereby conforming to the forty-hour workweek or five-day-week 
law. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That paragraph 1 of section 11 of 
the act entitled “An act reclassifying the salaries of postmasters and employees 
of the Postal Service, readjusting their salaries and compensation on an 
equitable basis, increasing postal rates to provide for such readjustment, and 
for other purposes,” approved February 28, 1925 (U. S. C., title 39, 1934 edition, 
sec, 823), as amended, is amended to read as follows: 

“Employees in the Postal Service shall be granted fifteen days’ leave of 
absence with pay, exclusive of Saturdays, Sundays, and holidays, each fiscal 
year, and sick leave with pay at the rate of ten days a year, exclusive of 
Saturdays, Sundays, and holidays, to be cumulative, but no sick leave with 
pay in excess of six months shall be granted during any one fiscal year. Sick 
leave shall be granted only upon satisfactory evidence of illness in accordance 
with the regulations to be prescribed by the Postmaster General: Provided, 
That the fifteen days’ leave shall be credited at the rate of one and one-quarter 
days for each month of actual service.” 

Seo. 2. This act shall become effective as of February 1, 1939. 

Rural carriers are “employees in the Postal Service” and are en- 
titled to leave benefits provided under section 11 of the act of Feb- 
ruary 28, 1925, 43 Stat. 1064, as amended by the act of May 17, 1928, 
45 Stat. 494, 595, section 981, Postal Laws and Regulations, 1932. 
However, they are not included within the purview of the act of 
August 14, 1935, 49 Stat. 650, as amended by the act of August 16, 
1937, 50 Stat. 651 (39 U. S. Code 832), which fixes the hours of duty 
of certain classes of postal employees on 5 days per week and, in 
effect, makes Saturday a nonwork day, with provision that compen- 
satory time be given for work required to be performed on that day. 
Hence, rural carriers are required to work 6 days per week, includ- 
ing Saturdays, whereas almost all other postal employees are re- 
quired to work only 5 days per week generally excluding Saturdays. 

While the act of May 15, 1939, purports to amend and reenact. the 
earlier postal leave law—which was applicable to rural carriers as 
well as other postal employees—by excluding “Saturdays,” in addi- 
tion to other nonwork days, viz, Sundays and holidays, from annual 
and sick leave, to include rural carriers within the purview of the 
amendment would permit them to be absent from duty on Saturdays— 
which are workdays for them—without charging them with leave 
therefor. Obviously, such a result is contrary to the purpose and 
intent of the amendment as shown by its legislative history. 

In United States v. Katz, 271 U. S. 354, 357, it was stated: 

All laws are to be given a sensible construction; and a literal application of 
n statute, which would lead to absurd com cquences, should be avoided when- 
ever a reasonable application can be given to it, consistent with the legislative 


purpose. See Hawaii v. Mankichi, 190 U. 8. 197, 212, and cases there cited. 
In ascertaining that purpose, we may examine the title of the act (United 
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States vy. Fisher, 2 Cr. 358, 386; United States v. Palmer, 3 Wheat. 610, 631; 
Holy Trinity Church v. United Statcs, 143 U. 8. 457, 462), the source in previous 
legislation of the particular provision in question (United States v. Saunders, 
22 Wall. 492; Viterbo v. Friedlander, 120 U. S. 707; United States v. Morrow, 
266 U. 8. 531, 535), and the legislative scheme or plan by which the general 
purpose of the act is to be carried out. See Platt y. Union Pacific R. R., 99 U. 8. 
48, 63-64; Bernier v. Bernier, 147 U. S. 242, 246. 

The title to the amendatory statute specifically states that its pur- 
pose is to grant postal employees credit for Saturday in annual- and 
sick-leave law, “thereby conforming to the 40-hour workweek or 
5-day-week law.” There is for noting in this connection that rural 
carriers have not been and are not now entitled to the benefits of “the 
40-hour workweek or 5-day-week law.” The entire legislative history 
of the act shows beyond a reasonable doubt that the purpose of the 
law was to amend the earlier leave law, which had been construed by 
decision of this office dated January 30, 1939, 18 Comp. Gen. 629, to 
require Saturdays (nonwork days) occurring within a period of leave 
of postal employees to be charged as leave, so that days on which 
postal employees are not required to work by reason of the 40-hour- 
week law—usually Saturdays—would not be charged against their 
statutory leave when occurring within a period of leave of absence 
with pay. 

In House Report No. 111, Seventy-sixth Congress, on bill H. R. 
3812, which became Public, No. 78, with amendments not here mate- 
rial, it was stated: 

It is the purpose of the law as thus amended to clearly provide that only 
1 day’s leave, whether sick or annual, will be charged against a like workday, 


and that no free time enjoyed by an employee shall be charged against his 
leave time. 


This statement is repeated in Senate Report No. 348 on the same bill. 
Also, throughout the hearings before the Committee on the Post 
Office and Post Roads, House of Representatives, the purpose as ex- 
pressed in the title of the act is reflected. 

You are advised, therefore, that in view of the title of the amenda- 
tory act of May 15, 1939, and the legislative history of said act, it is 
not to be regarded as authorizing the exclusion of Saturdays in com- 
puting the annual and sick leave of rural carriers who, when not on 
leave, are required to work on Saturdays. ‘Hence, the leave of absence 
of such employees should continue to be charged as exclusive of only 
Sundays and holidays. 
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APPOINTMENTS—EFFECTIVE DATE—“BOARD APPROVAL” REQUIRE- 
MENT WAIVER 


The Federal Home Loan Bank Board regulation requiring that there be “Board 
approval” for employments of the type therein specified, and that there 
be no “Entrance on duty prior to Board approval,” being statutory in origin, 
ag distinguished from an administrative regulation, it cannot be changed 
by a waiver or exception so as to make retroactively effective the approval 
of an appointment made by an individual Board member, and, as appoint- 
ments are effective from date of acceptance and entrance on duty after the 
appointing power actually takes action, unless a later date is stated in the 
appointment, pay for any period prior to the date on which the Board's 
approval action was taken is not authorized. 


Comptroller General Brown to the Chairman, Federal Home Loan Bank Board, 
June 5, 1939: 


Consideration has been given letter dated May 10, 1939, from the 
vice chairman, as follows: 


On January 5, 1939, Mr. Frank W. Hancock, Jr., took office as a Member of 
the Federal Home Loan Bank Board. Mr. Hancock appointed as his deputy 
Mr. John W. Medford, who began his duties on February 27, 1939. By reason 
of the fact that Mr. Hancock was somewhat unfamiliar with the regulations 
of the Board, the formal approval by the Board of the appointment of Mr. Med- 
ford, pursuant to the provisions of section 1117 of the Consolidated Manual of 
the Rules and Regulations of the Corporation, which provides as follows: 

“Board approval shall be required for the employment of ‘executives’ or for 
change of status of an employee from ‘nonexecutive’ to ‘executive.’ Such action 
shall be supported by the approval of the Assistant General Manager, National 
Department Head, and Director of Personnel. Entrance on duty prior to Board 
approval is not authorized.” 


was not obtained until March 1, 1989. On March 1, 1939, this oversight having 
been discovered, the appointment of Mr. Medford was approved by the Board 
as of February 27, 1939, the following entry being made in the Minutes of that 
meeting: 


Minutes of the 1364th Meeting, Board of Directors 
Home Owners’ Loan Corporation 


and 
Federal Home Loan Bank Board 


March 1, 1939. Page 9332 
The Board of Directors approved the following personnel recommendation: 


Washington, D. C. 
Appointment excepted: 


J. W. Medford, Deputy to Board Member, Gr. 17, $6,200, Office of Board 
Members, Mr. Hancock’s Office, Washington, D. C. Home Office, 2/27/39. 

Pursuant to this action by the Board, Voucher No. 60988, Schedule No. 8051, 
was submitted by Mr. Medford in the amount of $68.88, and returned by your 
office without certification on March 21, 1939, accompanied by a preaudit differ- 
ence statement stating as follows: 

“Voucher returned without certification. 

“Under section 1117 of the Consolidated Manual, entrance on duty of an em- 
ployee prior to board approval is not authorized. 

“It appears that the appointment in the instant case was not actually made 
until March 1, 1939, therefore, the employee is not entitled to compensation for 
services rendered prior to that date.” 

In view of the circumstances concerning this case, it is the opinion of the 
Board that an injustice has been done Mr. Medford, and that he should receive 
compensation at least for the services which he performed on February 27 and 
28, 1939, and it is further the desire of the Board, as its action of March 1 
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indicates, that its own regulations in this case be waived in the interest of fair 
dealing. 


Your comment and suggestions, in the light of these facts, as to what equitable 
solution can be reached in this matter, would be greatly appreciated. 


Section 14389, title 12 of the United States Code, provides, in part, 
as follows: 








The Board shall have power to select, employ, and fix the compensation of 
such officers, employees, attorneys, and agents as shall be necessary for the per- 
formance of its duties under this chapter without regard to the provisions of 
other laws applicable to the employment or compensation of officers, employees, 
attorneys, and agents of the United States. * * * thesalaries of its members 
and employees, whose employment, compensation, leave, and expenses shall be 
governed solely by the provisions of this chapter, specific amendments thereof, 
and rules and regulations of the Board not inconsistent therewith (July 22, 1932, 
c. 522, § 19, 47 Stat. 737; May 28, 1935, c. 150, § 9, 49 Stat. 295). 

Under this statute the power of appointment of employees of the 
Board is vested in the Board, not in an individual member thereof. 
Cf. 14 Comp. Gen. 698; also, decision A-47928, dated March 20, 1933, 
to you. The statute also specifically provides that the employment 
and compensation of employees shall be governed by the rules and 
regulations of the Board not inconsistent with the statute and its 
amendments. The rules and regulations of the Board specifically 
provide that entrance on duty of an executive employee—which is 
understood to be the status of Mr. Medford—is not authorized prior 
to Board approval of the employment. Mr. Medford was employed 
and entered on duty prior to approval of his employment by the 
Board in direct contravention of the regulations which had been is- 
sued pursuant to the statute and have the force and effect of law. 
In other words, the regulation of the Board in question, quoted in 
your letter, is a statutory, as distinguished from an administrative 
regulation, and may not, as such, be waived in any particular case. 
See decision A-86591, dated June 23, 1937, to you. 

In decision of November 27, 1922, 2 Comp. Gen. 342, it was stated 
at page 343, as follows: 


































Regulations made in pursuance of law and not inconsistent therewith have 
the force and effect of law until revoked, modified, or suspended. Such regula- 
tions must be uniform and general in their application and without retroactive 
effect, and any modification or suspension thereof must likewise be of general 
and prospective application. 26 Comp. Dec. 99. Also, a regulation made pur- 
suant to, or in execution of, a statute cannot be changed by a waiver or excep- 
tion thereto, but only by an effective modification in the old regulations, which 
makes a new regulation thereafter. 21 Comp. Dec. 482. 


See, also, 4 Comp. Gen. 363; id. 480; id. 888; id. 986; 5 id. 864; 17 id. 
566. 
Accordingly, the action of the Board in attempting to waive retro- 


actively effective the statutory regulation governing the employment 
of Mr. Medford was without force and effect. 


It has been held that appointments are effective from date of ac- 
ceptance and entrance on duty after the appointing power actually 
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takes action, unless a later date is stated in the appointment, and may 
not be retroactive. 8 Comp. Gen. 582; 17 id. 323. 

Under the facts and applicable law I have no alternative but to 
sustain the audit action. 


(B-3954) 


CONTRACTS—INCREASED DELIVERY COST LIABILITY—PLACE OF 
DELIVERY OUTSIDE LIMITS OF CITY SPECIFIED 


The addition of the words “Tucson, Arizona” to a contract provision requiring 
delivery “f. o. b. Federal Prison Camp No. 10” cannot relieve the contractor 
of its obligation to make delivery to the camp merely because the city so 
specified is only the post-office address for the prison camp and the camp 
is located outside the limits of the city, nor is the difference in cost of 
such delivery over the cost which would have been incurred for cartage 
within the city limits properly chargeable to Government funds under such 
circumstances. 


Conpiostior General Brown to E. Schwartz Plumbing Supply Co., Inc., June 6, 

Your letter of March 10, 1939, requests review of settlement dated 
March 7, 1939, which disallowed your claim for refund of $186.28 
deducted from the purchase price of pipe and fittings furnished 
under Department of Justice contract Jle-6237, to cover the cost of 


trucking such supplies from a railroad siding to Federal Prison 
Camp No. 10, 


In the request for review you state: 


In reply to your letter of Mar. 7, we will concede to you that the Government 
was entitled to receive delivery at Federal Prison Camp #10 regardless of 
whether or not a railroad siding was located in the prison camp. However, 
you admit that Tucson, Arizona, is only a post-office address for the prison 
camp which indicates that the prison camp is located outside the limits of 
Tucson city. 

If the prison camp were located within the limits of Tucson city, the cartage 
charge for the delivery of pipe from the nearest freight terminal to the camp 
would not have exceeded $1.50 per ton. However, due to the fact that the 
prison camp was located outside the limits of Tucson city, delivery of this 
pipe necessitated a much longer haul than we could reasonably be expected 
to calculate on. As our previous letter indicated, we were compelled to pay 
$3.00 per ton for cartage. 

We hope you will reconsider our claim from this angle, in which event we 
will be pleased to reduce our claim to $1.50 per ton which represents the dif- 
ference in cost of delivery within the limits of Tucson city and the cost of 
delivery to the actual location outside the city of Tucson. 


The invitation to bid—which became a part of your contract— 
specifically stated that delivery was to be made “f. o. b. Federal 
Prison Camp No. 10, Tucson, Arizona.” The question for considera- 
tion then is only whether these terms required you to bear the ex- 
pense of delivery to the camp or whether delivery to a railroad sid- 
ing at Tucson, Ariz., satisfied the requirements of the contract. 

It seems clear that if delivery at a freight siding in Tucson, Ariz., 
had been intended the contract clause would have read simply “f. o. b. 
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Tucson, Arizona.” The words “f. o. b. Federal Prison Camp No, 10” 
cannot be read out of the contract. There were no statements in the 
invitation to bid which might have led you to believe that the 
camp was within the city limits of Tucson or that it was served by 
a railroad siding. However, regardless of whether the prison camp 
was or was not within the city limits of Tucson the contract was 
clear and specific that delivery of the supplies was required f. o. b. 
Prison Camp No, 10. 

Since the point of delivery fixed in your contract was Federal 
Prison Camp No. 10, the fact that you may have failed to ascertain 
the exact location of the camp and the cost of trucking the supplies 
from the nearest railroad siding can impose no additional burden 
upon the United States. There is, therefore, no legal basis for 
allowing you any amount for trucking the supplies to the designated 
contract point. 

Accordingly, the settlement disallowing your claim must be, and 
is, sustained, 


(B-3160) 


CIVIL SERVICE RETIREMENT FUNDS—CHANGE OF BENEFICIARY— 
REGULATION ISSUANCE AUTHORITY AND EFFECT OF CHANGE OF 
BENEFICIARY APPLICATION NOT EXECUTED WITH SUFFICIENT 
FORMALITY 


The general statutory authority in the act of June 22, 1934, 48 Stat. 1201, for 
designation by an employee or annuitant, “under regulations prescribed by 
the Civil Service Commission,” of a beneficiary to receive amounts remain- 

‘ ing to his credit in the Civil Service Retirement Fund, properly bas been 
regarded as including the authority to change a beneficiary previously 
designated and as vesting in the said Commission authority to prescribe 
by regulation the terms and conditions under which such change of bene- 
ficiary may be made. 

Where the Civil Service Commission has found that the signature of an em- 
ployee on an instrument purporting to be a change of beneficiary to 
amounts to his credit in the Civil Service Retirement Fund was not prop- 
erly witnessed as required by regulations issued pursuant to general statu- 
tory authority given in the act of June 22, 1934, 48 Stat. 1201, and, there- 
fore, that the instrument cannot be regarded as effective in that regard, 
objection is not required by this office should the instrument be given the 
effect of canceling or revoking the previous designation and payment of 
the amount be made to the estate of the employee in accordance with the 
order of preference stated in the said act, provided the Commission finds 
that the employee—while legally competent to do so—signed the instru- 
ment in question. 5 Comp. Gen. 249, distinguished. 


Comptroller General Brown to the President, United States Civil Service Com- 
mission, June 8, 1939: 


There has been considered your letter of April 15, 1939, as follows: 


Section 12 of the Civil Service Retirement Act approved May 29, 1930 (46 
Stat. 468), as amended by the act of June 22, 1934 (48 Stat. 1201), reads in 
part as follows: 

“(f) Each employee or annuitant to whom this act applies may, under 
regulations prescribed by the Civil Service Commission, designate a beneficiary 
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or beneficiaries to whom shall be paid, upon the death of the employee or 
annuitant any sum remaining to his credit (including any accrued annunity), 
under the provisions of this act.” 

Under the authority granted in this act and in accordance with the require- 
ments thereof, the Commission originally adopted and promulgated regulations, 
the pertinent portions of which are quoted below: 

“The designation of a beneficiary, which must be in writing, signed in ink 
on the prescribed Form No. 2806-1, and acknowledged before some official of 
the Government to whom the annuitant or employee is personally known, shall 
be filed with the Civil Service Commission in duplicate prior to the death of 
said annuitant or employee to have full force and effect. The certification 
may be made by any supervising official of the department, branch, or inde- 
pendent establishment in which the annuitant or employee is or was employed, 
if personally known to him, or if impracticable to appear before such official, 
by any postmaster who is personally acquainted with the employee or annui- 
tant. Where the annuitant or employee is physically unable to appear before 
an official, a letter carrier or other postal employee who is personally acquainted 
with such person may, if authorized by the postmaster, act as certifying official, 
the postmaster’s signature also to appear on the certificate. The duplicate of 
designation shall be returned by the Civil Service Commission to the designator 
at the address typed or printed by him (or her) at the bottom thereof for 
preservation and future reference. 

“Any person, firm, corporation, or legal entity may be named as beneficiary. 

“A revocation or change of beneficiary may be made at any time, except 
that no change of beneficiary will be recognized unless made in writing on 
Form 2806-2, entitled ‘Change of beneficiary,’ and filed with the Civil Service 
Commission in duplicate prior to the death of the annuitant or employee. The 
duplicate copy of prior designation should accompany the ‘Change of bene- 
ficiary., A purported change of beneficiary in a duly probated last will and 
testament of an annuitant or employee shall not be recognized as a valid change 
of beneficiary, but shall be construed as canceling and removing any beneficiary 
recorded before the date of the execution of the said will and payment shall 
be made as though no beneficiary had been designated.” 

Mr. William C. Smith on March 14, 1935, while employed in the War Depart- 
ment in New York City in a position within the purview of the Civil Service 
Retirement Act, duly executed and filed with this Commission a designation of 
beneficiary, naming his son as the person to whom payment should be made 
of the amount remaining to his credit in the retirement fund upon his death. 
On March 11, 19387, there was filed with the Commission a change of beneficiary 
form purported to have been executed by the employee, naming his wife as 
beneficiary. This instrument bears the date of March 10, 1937, as the date of 
execution, and upon its face appears regular in all respects. Investigation, 
however, reveals the instrument to be defective, because although on its face 
a United States Government official, a major in the Quartermaster Corps, 
signed the form and stated that the employee had subscribed to it in his pres- 
ence and declared it to be his free act and deed, the employee did not sign the 
form in the signatory’s presence or make the declaration, nor was the change- 
of-beneficiary form actually signed by the Government’s official concerned but by 
one of his employees, who like his superior was not present when the employee 
signed the form. Since the attempted change of beneficiary was not properly 
executed and acknowledged as required by the regulations it does not constitute 
a valid change of beneficiary (9 Comp. Gen. 195). 

The employee died on March 17, 1937. His widow has been appointed 
administratrix of his estate. 

In your decision of October 12, 1925, to the Director, United States Veterans’ 
Bureau (5 Comp. Gen. 249) you stated: 

“There is here involved only an attempted change of beneficiary which fails 
because not in accordance with the provisions of the statute relative thereto. 
Therefore the situation is as though no change had been attempted, the original 
designation remaining in full force and effect.” 

However, in decision of March 18, 1927 (6 Comp. Gen. 599), it was held: 

‘When a veteran makes a proper designation of beneficiary under an ad- 
justed-service certificate and then later twice attempts to change the bene- 
ficiary but fails because the attempted changes were not in accordance with 
law and regulations, such action should be considered as canceling the first 
designation, and payments under the certificate should be made to the estate 
of the veteran as though no beneficiary had been designated.” 
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To the same effect are 9 Comp. Gen. 195 and 9 id. 285. 

The question which arises in this case is whether the instrument invalid as 
a change of beneficiary is sufficient as a cancellation or revocation of the original 
designation, thereby making the amount due payable to the estate of the 
employee in the same manner as though no beneficiary had originally been 
designated. Your decision in this matter is requested. 


Section 709, title 5, United States Code, provides as follows: 


For the purpose of administration, except as otherwise provided herein, the 
Civil Service Commission is hereby authorized and directed to perform, or 
cause to be performed, any and all acts and to make such rules and regulations 
as may be necessary and proper for the purpose of carrying the provisions of 
this chapter [Retirement of Civil Service Employees] into full force and effect 
(as amended July 3, 1926, c. 801, § 17, 44 Stat. 913; May 29, 1930, c. 349, § 17, 
46 Stat. 478; July 3, 1930, c. 863, § 2, 46 Stat. 1016; Apr. 7, 1934, Ex. Or. 6670). 


Paragraphs (d) and (f) of section 724, title 5, United States Code, 
provide in part as follows: 


(d) In case an employee shall die without having attained eligibility for 
retirement or without having established a valid claim for annuity, the total 
amount of his deductions with interest thereon shall be paid, upon the estab- 
lishment of a valid claim therefor, in the following order of precedence: 

First, to the beneficiary or beneficiaries designated in writing by such 
employee and recorded on his individual account. 

Second, if there be no such beneficiary, to the duly appointed executor or 
administrator of the estate of such employee. 

7 * a + * ” * 

(f) Each employee or annuitant to whom this chapter applies may, under 
regulations prescribed by the Civil Service Commission, designate a beneficiary 
or beneficiaries to whom shall be paid, upon the death of the employee or 
annuitant any sum remaining to his credit (including any accrued annuity) 
under the provisions of this chapter (as amended July 3, 1936, c. 801, § 12, 
44 Stat. 911; May 29, 1980, c. 349, § 12, 46 Stat. 476; July 3, 1930, c. 863, § 2, 
46 Stat. 1016; Apr. 7, 1934, Ex. Or. 6670; June 22, 1934, c. 709, §§ 1-4, 48 
Stat. 1201). 


In addition to the regulations of the Civil Service Commission 
quoted in your letter, paragraphs 1 and 3 of the regulations of the 
. Commission in force in March 1937, when the purported change of 
beneficiary in this case was made, appearing on the reverse side of 
“Designation of Beneficiary” (Form 2806-1), approved in July 1936, 
provide as follows: 


1. The designation of beneficiary shall be in writing on the prescribed Form 
2806-1, signed and acknowledged in the presence of two witnesses personally 
acquainted with the designator, neither of whom shall be named as beneficiary, 
and must be received in the Civil Service Commission, in duplicate, prior to the 
death of the designator. 

3. A revocation or change of beneficiary may be made at any time and with- 
out the knowledge or consent of the previous beneficiary, except that no change 
of beneficiary will be recognized unless made in writing on the form 2806-1, 
entitled “Designation of Beneficiary,” and filed with the Civil Service Com- 
mission, in duplicate, prior to the death of the annuitant or employee. ‘The 
duplicate copy of prior designation should accompany the change of beneficiary. 
A purported change of beneficiary in a duly probated last will and testament 
of an annuitant or employee shall not be recognized as a valid change of bene- 
ficiary, but shall be construed as canceling and removing any beneficiary 
recorded before the date of the execution of the said will, and payment shall be 
made as though no beneficiary had been designated. 
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Instructions to employees and annuitants, appearing on the reverse 
side of the same form, state: 


Be certain to sign the designation in the presence of two witnesses (not 

beneficiaries) and mail your form promptly to the Civil Service Commission, 
Washington, D. CG. * * * 
On the face of the form there is space for the signature of two 
witnesses to the signature of the employee or annuitant. It is under- 
stood from your letter that while Form 2806-1 entitled “Designation 
of Beneficiary” was the only form for use at the time for either an 
original designation or a change in designation of beneficiary, the 
employee in this case used obsolete Form 2806-2 in attempting to 
make his change of beneficiary. On the face of the form used there 
was no space for the signature of two witnesses to the signature of 
the employee, but in lieu thereof, it contained a “Certificate of United 
States Government Official,” as follows: 


This is to certify that the person above named as an annuitant or employee 
is known to me to be an annuitant or employee of the United States Govern- 
ment as claimed, that I am personally well acquainted with him (or her) and 
have been so acquainted for -_----.-.- years, and that he (or she) subscribed 
to the above designation in my presence and declared it to be his (or her) free 
act and deed. 


The act of June 22, 1934, 48 Stat. 1201 (5 U. S. C. 724), authorizes 
an employee or annuitant to designate, “under regulations prescribed 
by the Civil Service Commission,” a beneficiary or beneficiaries to 
receive any amount remaining to his credit in the retirement fund, 
but does not specificially authorize a change of beneficiary. However, 
this general statutory authority for designation of a beneficiary 
under regulations prescribed by the Civil Service Commission 
properly has been regarded as including the authority to change a 
beneficiary previously designated and as vesting in the Civil Service 
Commission authority to prescribe by regulation the terms and condi- 
tions under which a change of beneficiary may be accomplished. 
Such regulations issued pursuant to statute have the force and effect 
of law. See Jn re Dickerson’s Estate, 1938, 300 N. Y. S. 748, 165 
Misc. 230. 

The requirement of the regulations of the Civil Service Commis- 
sion is that the signature to a change of beneficiary must be wit- 
nessed, formerly by an official of the Government, and under the 
existing regulations by two disinterested witnesses. It is under- 
stood from your letter that the Commission has found and deter- 
mined that the signature of the employee on the instrument pur- 
porting to be a change of beneficiary in this case was not properly 
witnessed as required by the regulations, and, therefore, that it 
cannot be regarded as making the purported change effective. 

In applying the terms of the World War Adjusted Compensation 
Act which authorizes a veteran to designate a beneficiary of his ad- 
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justed-service certificate—provisions which may be said to be in 
pari materia to those involved here—this office has consistently held 
that while a change of beneficiary not complying with the terms 
and conditions of the administrative regulations issued pursuant to 
the statute may not be regarded as authorizing payment to the 
person designated in the invalid change of beneficiary, the action 
of the veteran would be regarded as canceling or revoking the pre- 
vious designation of a beneficiary, thereby leaving any authorized 
payment to be made to the estate of the veteran as though no 
beneficiary had been designated. The decisions you cite, except 5 
Comp. Gen. 249, state this rule. See particularly, the decision of 
January 14, 1930, 9 Comp. Gen. 285, wherein it was stated at 
page 289: 

It is inconceivable to this office that any statute, unless so clearly expressed 
as to leave no room for reasonable doubt, should be so construed as to entirely 
disregard the intent of a veteran to dispose, upon his death of such a 
monetary benefit as this adjusted compensation. Changes in the relationships 
of life are so frequent and so likely to create a situation whereby the person 
first designated becomes unsuited as the recipient of such benefits, that to 


entirely disregard a clearly expressed intent to relieve this situation would be 
to defeat the purpose and intent of the statute. 


The decision of October 12, 1925, 5 Comp. Gen. 249, cited by you, 
did not involve the World War Adjusted Compensation Act, but 
the War Risk Insurance Act which limited the designation of bene- 
ficiaries for term insurance to a certain class and the above-stated 
rule was not applied for the reason that the person designated in 
the invalid change of beneficiary was not within the permitted class 
and neither was the estate of the veteran regarded as within the 
permitted class. 

If in the present case the Commission finds and determines that 
the employee, William C. Smith, in March 1937, did—while legally 
competent to do so—sign the application for change of beneficiary, 
though not with sufficient formality as to meet the requirements of 
the regulations, this office is not required to object to payment of 
the amount due on account of retirement deductions in this case as 
though no beneficiary had been designated, that is, to the adminis- 
tratrix of the estate of the deceased employee in accordance with the 
order of preference stated in the act of June 22, 1934, supra. 


(B-3016) 


ARMY OFFICERS—LONGEVITY PAY—INCLUSION OF CADET SERVICE 
IN REVENUE CUTTER SERVICE 


Cadet service in the Revenue Cutter Service under an appointment subsequent 
to August 24, 1912, may not be counted, because of the prohibition of sec- 
tion 6 of the act of that date, 37 Stat. 594, by an Army officer for longevity 
pay purposes. 
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—— General Brown to Lt. Col. W. M. Dixon, United States Army, June 
There has been received through Office of Chief of Finance, your 


letter of March 27, 1939, as follows: 


Attached hereto is a voucher in favor of Lieutenant Colonel Cornelius M. 
Daly, Cavalry, covering the period September 1, 1988, to February 28, 1939, 
in the amount of $239.98, for the difference in pay for over 21 years’ service 
and over 24 years’ service, as a major for the period September 1 to October 
81, 19388, and as a lieutenant colonel for the period November 1, 1938, to 
February 28, 1939, which has been presented to the undersigned, a disbursing 
officer, for payment. 

In letter from the General Accounting Office to the Chief of Finance dated 
February 4, 1939, “Serv-0765315-HHR,” it was reported that this officer had 
been overpaid by reason of counting service as a cadet, Revenue Cutter Service, 
for the period August 7, 1914, to November 29, 1916. A total amount of these 
overpayments was reported as $1,723.51. 

Section 11 of the act of May 18, 1920, provides in part as follows: 

“Provided, That hereafter longevity pay for officers in the Army, Navy, Marine 
Corps, Coast Guard, Public Health Service, and Coast and Geodetic Survey 
shall be based on the total of all service in any or all of said services.” 

In view of the decision of the Comptroller of the Treasury (27 Comp. 315), 
the undersigned is in doubt as to whether payment of the attached voucher 
is authorized and your decision in the matter is respectfully requested. 


The record of service of Lieutenant Colonel Daly, as shown by the 
official Army Register, 1938-39, is: Cadet, Revenue Cutter Service, 
August 7, 1914, to November 29, 1916; second lieutenant of Cavalry, 
November 30, 1916; first lieutenant, November 30, 1916; captain 
(temporary), August 5, 1917; captain, September 2, 1919; major, 
February 11, 1929; and lieutenant colonel, November 1, 1938. This 
record indicates that Lieutenant Colonel Daly had 21 years’ Army 
service on September 1, 1938, and counting his service as a cadet in 
the Revenue Cutter Service, August 7, 1914, to November 29, 1916, 2 
years, 3 months, and 23 days, he had over 24 years’ service on Sep- 
tember 1, 1938. The voucher represents difference in pay and allow- 
ances between 21 and 24 years’ service for the period September 1, 
1938, to February 28, 1939. The question is whether Lieutenant Col- 
onel Daly is entitled to credit for longevity purposes for his service 
as a cadet in the Revenue Cutter Service from August 7, 1914, to 
November 29, 1916. 

Statutes bearing on the question as to the effect of the proviso in 
section 11 of the act of May 18, 1920, 41 Stat. 604, quoted in your 
letter, are as follows: 

Section 3 of the act of April 12, 1902, 32 Stat. 100: 

That the commissioned officers of the United States Revenue Cutter Service 
shall hereafter receive the same pay and allowances, except forage, as are now 
or may hereafter be provided by law for officers of corresponding rank in the 
Army, including longevity pay. 

Section 2 of the act of June 23, 1906, 34 Stat. 452 (sec. 15, title 14, 
U. S. Code) : 


That hereafter the number of cadets of the line allowed in the Revenue 
Cutter Service shall be such as to provide for filling the vacancies that may 
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occur in the grade of third lieutenant in said Service: Provided, That a person 
to be eligible for appointment as a cadet of the line shall produce satisfactory 
evidence of good moral character, shall be not less than eighteen nor more than 
twenty-four years of age at the time of appointment, and shall pass a satis- 
factory physical examination by a board of officers of the Public Health and 
Marine Hospital Service, and a satisfactory educational examination, which 
must in all cases be written and strictly competitive, by a board of commis- 
sioned officers of the Revenue Cutter Service, both examinations to be con- 
ducted under such regulations as shall be prescribed by the Secretary of the 
Treasury: Provided, That no person who has been dismissed or compelled to 
resign from the Military Academy or from the Naval Academy of the United 
States for hazing, or for any other improper conduct, shall be eligible for 
appointment as a cadet in the Revenue Cutter Service: Provided, That no 
person shall become a cadet of the line who does not obligate himself, in such 
manner as the Secretary of the Treasury may prescribe, to serve at least three 
years as an officer in said Service after graduation, if his services be so long 
required: And provided further, That the Secretary of the Treasury may 
summarily dismiss from the Service any cadet who, during his probationary 
term, is found unsatisfactory in either studies or conduct, or may be deemed 
not adapted for a career in the Service. 


Section 6 of the act of August 24, 1912, 37 Stat. 594 (sec. 684, title 
10, U. 8. Code) : 


That hereafter the service of a cadet who may hereafter be appointed to 
the United States Military Academy or to the Naval Academy shall not be 


counted in computing for any purpose the length of service of any officer 
of the Army. 


Sections 2 and 3 of the act of January 28, 1915, 38 Stat. 801 (secs. 
2 and 38, title 14, U. 8. Code) : 


Computation of length of service generally—In computing length of service 
for any purpose all creditable service in the Army, Navy, Marine Corps, Revenue 
Cutter Service, and Life Saving Service shall be included, counting part of a 
year as a whole year where stations were operated only part of a year. 

Laws relating to Life Saving Service and Revenue Cutter Service made appli- 
cable to Coast Guard.—Except as thereafter modified, all laws existing January 
28, 1915, relating either to the Life Saving Service or the Revenue Cutter Serv- 
ice shall remain of force as far as applicable to the Coast Guard, and the 
offices, positions, operations, and duties shall in all respects be held and con- 
strued to impose the same duties upon the positions and their incumbents in 
the Coast Guard as were imposed January 28, 1915, upon the corresponding 
positions and incumbents in the said two organizations existing January 28, 
1915. 


Section 8 of the act of May 18, 1920, 41 Stat. 603 (sec. 121, title 14, 
U. S. Code) : 

Pay and allowances generally.—Commissioned officers, warrant officers, petty 
officers, and other enlisted men of the Coast Guard shall receive the same pay, 
allowances, and increases as now are, or hereafter may be prescribed for corre- 


sponding grades or ratings and length of service in the Navy. And they are 
entitled to the pay and allowances as provided in title 37. 


The Court of Claims, in Noce v. The United States, 58 Ct. Cls. 688, 
held that under the proviso in section 11 of the act of May 18, 1920, 
41 Stat. 604, a captain of engineers in the Army was entitled to 
longevity credit for pay purposes for time he served as a cadet in the 
United States Military Academy, August 1, 1913, to April 20, 1917. 
The ground for that conclusion was that the proviso in section 11 of 
the act of May 18, 1920, repealed provisions in the act of August 24, 
1912, 87 Stat. 594, which prohibits counting service as a cadet at the 
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United States Military Academy or the Naval Academy for the pur- 
poses of computing longevity pay of commissioned officers of the 
Army. That decision, however, was reversed by the Supreme Court 
in 268 U. S. 613. In considering the application of the proviso in 
section 11 of the act of May 18, 1920, the Supreme Court stated: 


* * * Tt is urged that the words “longevity pay shall be based on the 
total of all service in any or all of said services” are inconsistent with the exclu- 
sion of service in the Military Academy or in the Naval Academy from the 
calculation of longevity pay. 

We are unable to put such a construction on this proviso. The whole act was 
intended to promote equality between the six services. After equalizing their 
pay, it was intended to give any officer or any man in either of the services the 
benefit of longevity increases for any service which he might have had in any 
other of the services. The Report of the Managers of the House of Representa- 
tives as to § 11 and its proviso (H. R. 948, 66th Cong., 2d sess.) said: 

“It provides that commissioned officers of the Coast and Geodetic Survey, a 
highly technical and specialized service, shall receive the same pay and allow- 
ances as are prescribed for officers of the Navy with whom they hold relative 
rank as prescribed in the act of May 22,1917. Jt also contains a proviso placing 
all services on an equality in the matter of computation of longevity or service 
pay.” 

In other words, the longevity pay of a member of any service was to be 
determined by his total service in any or all of the services. It was not dealing 
with the rules as to the longevity in any one service. It was to make the caleu- 
lation of longevity as if the six services were but one service. It was not aiming 
at any inequality within a service but at an inequality between services. No 
reference is made to cadet service and nothing to indicate that Congress had it 
in mind. 

7 . . * . ” * 


In view of this long continued controversy which before 1912 had finally been 
settled only by two decisions of this Court, it is inconceivable that the two acts 
of 1912 and 1913, nullifying the effect of those decisions, and passed after a 
heated struggle, should have been repealed without mention of the cadet service 
in the proviso now said to have worked this result. As already pointed out, the 
act of which this was a part was detailed in its reference to the commissioned 
officers, the noncommissioned officers and to the enlisted men of the various six 
services affected, and to the pay and increases which they were to receive. Had 
it been intended to increase the “fogey” pay, as the longevity pay is called, for 
only a part of the commissioned officers of the Army and only a part of the 
commissioned officers of the Navy, and only a part of the commissioned officers 
of the Marine Corps in such a specific act, the favor thus to be conferred upon 
them would certainly have been set forth in language whose meaning could not 
be mistaken. 

It is, indeed, very difficult to say that there is any real inconsistency between 
the proviso of 1920 and the acts of 1912 and 1913. It is supposed to be shown 
in the use of the words “any or all of the services” and it is said that as “any” 
may mean one or more, it may apply to the Army alone, and can only be satisfied 
by making it apply to the total service in the Army alone and must therefore 
mean service in the Army as construed by this court in the Morton case and the 
Watson case, in which it was held that, under then existing legislation, service 
in the Military Academy was service in the Army. This, it seems to us, is a 
strained method of first finding an inconsistency, by no means clear, if it exists 
at all, and then erecting it into an implied repeal. Implied repeals are not 
favored. ° '* © 


It appears that the conclusion of the Supreme Court in the Noce 
case is to the effect that the proviso in section 11 of the act of May 
18, 1920, did not modify any provisions of prior law with respect to 
authorized longevity service in any of the six services involved, its 
purpose being to equalize the rights of commissioned officers in all 
of the services concerned by giving them right to credit for any and 
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all authorized service in any of the six services named—that is, any 
particular service authorized to be counted by officers of the Coast 
Guard could also be counted by officers in the Army having the 
same character of service. The question here involved then is 
whether an officer in the Coast Guard could count cadet service in 
the Revenue Cutter Service and Coast Guard during the period 
August 7, 1914, to November 29, 1916. If so, then under the proviso 
in section 11, act of May 18, 1920, an Army officer can also count 
cadet service in the Revenue Cutter Service for the same period. 

Under the act of April 12, 1902, 32 Stat. 100, above quoted, the pay 
of commissioned officers of the Revenue Cutter Service was assim- 
ilated to Army pay—that is, to pay provided by law for correspond- 
ing rank in the Army “including longevity pay.” Under that act, 
service in the Revenue Cutter Service of the same character as 
service in the Army that could be counted by officers of the Army 
for longevity pay purposes, could be counted for longevity purposes 
by commissioned officers in the Revenue Cutter Service. Cadet 
service in the Revenue Cutter Service and cadet service in 
the United States Military Academy and Naval Academy are 
similar in character and purpose, being education and training 
of a military character to qualify for appointment as a commissioned 
officer. Prior to August 24, 1912, an Army officer was entitled to 
longevity credit for his service as a cadet in the United States Mili- 
tary Academy. Therefore, by reason of his right to assimilated 
pay, including longevity, under the act of April 12, 1902, a com- 
missioned officer in the Revenue Cutter Service was entitled to credit 
for service as a cadet in the Revenue Cutter Service prior to August 
24, 1912, in the computation of his longevity pay. Accordingly, 
under the proviso in section 11, act of May 18, 1920, 41 Stat. 604, 
basing longevity credit “on the total of all service in any or all of 
said services,” an officer in the Army who served as a cadet in the 
Revenue Cutter Service prior to August 24, 1912, could count that 
service for longevity purposes. 27 Comp. Dec. 315. 

The pay of commissioned officers of the Revenue Cutter Service 
and the Coast Guard Service continued to be assimilated to Army 
pay until the act of May 18, 1920, section 8 of which assimilated 
Coast Guard pay to pay provided for commissioned officers of the 
Navy. By reason of provision in the act of August 24, 1912, 37 Stat. 
594, prohibiting counting cadet service at the United States Military 
Academy and Naval Academy in the computation of longevity pay 
of Army officers, commissioned officers of the Revenue Cutter Service 
and the Coast Guard could not count cadet service in the Revenue 
Cutter Service or the Coast Guard under appointment after that 
date in the computation of their longevity pay. That application 
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of the law was recognized in the Coast Guard Regulations of 1916, 
paragraph 504 of which provides: 


In computing longevity pay all service in the Coast Guard, Revenue Cutter 
Service, Life Saving Service, Army, Navy, and Marine Corps shall be included 
except service as a cadet or cadet engineer subsequent to August 24, 1912. 


Accordingly, it is concluded that under the laws quoted herein 
governing the pay of commissioned officers of the former Revenue 
Cutter Service and the United States Coast Guard, and the construc- 
tion placed on the proviso in section 11 of the act of May 18, 1920, 
41 Stat. 604, by the Supreme Court in the Noce case, Lieutenant 
Colonel Daly is not entitled to longevity credit for the time he served 
as a cadet in the former Revenue Cutter Service and the Coast Guard 
from August 7, 1914, to November 29, 1916. You are not authorized 


to pay the voucher in question which is retained in the files of this 
office. 


Lieutenant Colonel Daly should promptly refund to the United 
States all pay and allowances received by him based on longevity 
service as a cadet in the Revenue Cutter Service for the period 
August 7, 1914, to November 29, 1916. 


(B-4117) 


QUARTERS AND SUBSISTENCE IN KIND—MARINE INSPECTION AND 
NAVIGATION VESSEL CREWS—REASONABLE VALUE DETERMINA- 
TION BASIS, AND NONFURNISHING OF QUARTERS AND SUBSIST- 
ENCE DURING VESSEL REPAIRS 


Members of the crew of a patrol vessel of the Bureau of Marine Inspection 
and Navigation placed in dry dock for repairs who are required to assist 
in the work done but cannot be quartered or subsisted on board during the 
repairs, and whose pay is fixed upon an annual basis under the Classifica- 
tion Act of 1923, as amended, and includes pursuant to the provisions of 
section 3, act of March 5, 1928, 45 Stat. 198, the value of quarters and 
subsistence furnished in kind on the vessels which value is deducted from 
the total salary when so furnished in kind, may not, where not in a travel 
status, be paid any additional amount because of the nonfurnishing of 
quarters and subsistence in kind except that there need be no deduction 
from the total salary rate in such circumstances. 18 Comp. Gen. 590, dis- 
tinguished. 

Ordinarily the “actual cost of provisions furnished by the Government” is not 
the proper basis for administratively determining, under section 3, act 
of March 5, 1928, 45 Stat. 193, the reasonable value thereof for deduc- 
tion from the total salary rate of the employee involved. 


Comptroller General Brown to the Secretary of Commerce, June 9, 1939: 
I have your letter of May 25, 1939, as follows: 


It is requested that an opinion be rendered on the following question which 
has arisen in the Bureau of Marine Inspection and Navigation: 

Extensive repairs are in the process of being made to the U. 8S. M. V. Navi- 
gation, a patrol vessel of that Bureau, which necessitated it being placed in 
dry dock at Jacksonville, Florida. Certain members of the crew have been 
detailed to other patrol vessels. However, it has been found necessary that 
the master remain in Jacksonville to oversee the repair job, and other members 


161412—39——-60 
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of the crew will be required to assist in the work to be done. It will, uf course, 
be impossible for these men to be quartered or subsisted on board the vessel 
while the repairs are being made. 

As you are aware, it is the practice of this Bureau to subsist the crew at 
the rate of seventy-five cents per day while on the vessel, which covers the 
actual cost of provisions furnished by the Government. The question now arises 
as to the manner in which these men may be reimbursed for subsistence ex- 
penses, i. e., lodging and meals, while at Jacksonville, Florida, since they are not 
in travel status. 

In view of the fact that the work is now in process it would be appreciated 
if this matter be given your prompt attention. 


The act of February 26, 1931, 46 Stat. 1421, provides: 


That the Secretary of Commerce is authorized, in his discretion, to continue 
the system of pay and allowances, including allowances for longevity, for offi- 
cers and men on vessels of the Department of Commerce, that was in operation 
as of July 1, 1929, until such time as legislation shall be enacted pursuant to 
section 2 of the Act approved May 28, 1928 (45 Stat. 785), or similar legislation 
affecting the classification of vessel employees in the ficld service of the 
Government. 

It is understood from informal advices from the Bureau of Marine 
Inspection and Navigation that—unlike the procedure with respect 
to the crews of vessels of the Lighthouse Service (see 18 Comp. Gen. 
590) and without regard to the provisions of the act of February 26, 
1931, supra—the salaries of the crews of the patrol vessels of the 
Bureau of Marine Inspection and Navigation are fixed upon an 
annual basis in accordance with the terms of the Classification Act 
of 1923, as amended, and that, under the provisions of section 3 
of the act of March 5, 1928, 45 Stat. 193, the value of quarters and 
subsistence furnished in kind on the vessels is regarded as a part 
of the compensation of the positions and deducted from the total 
salary of the positions when so furnished in kind—the balance, only, 
being paid in cash. Such informal advices appear corroborated by 
the pay rolls on file in this office. 

Accordingly, since—as you state—the employees here involved are 
not in a travel status while remaining at Jacksonville during the 
period their vessel is being repaired and quarters and subsistence on 
the vessel are not available to them, there may be paid in cash to 
the employees only the total salary rate of their positions, which total 
salary rate, of course, includes 75 cents per day or $22.50 per month 
which apparently has been administratively determined as the value 
of quarters and subsistence furnished in kind on the vessel. That 
is to say, if the members of the crew are not in a travel status and, 
therefore, are not entitled to per diem in lieu of subsistence during 
the period they are not quartered on the vessel, there is no authority 
to pay them any amount in addition to their regular salary rate 
because of the fact that quarters and subsistence in kind are not 
available on the vessel—there appearing no express statutory author- 
ity for the fixing of a commutation of rations allowance for these 
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men. Cf. 18 Comp. Gen. 590. See decision of August 27, 1926, 6 
Comp. Gen. 161, 164, wherein it is stated, as follows: 


* * * if the total salary rates of the field positions were fixed on the 
basis of the duties and responsibilities of the positions to correspond with 
similar positions in the District of Columbia subject to the Classification Act, 
there is now no authority to increase those rates by the amount of the 
determined value of the allowances furnished in kind, as such a procedure 
would be in direct violation of the purpose and intent of the statutes. 5 
Comp. Gen. 37, id. 156. See also 4 Comp. Gen, 582, id. 599, id. 625, 626, id. 
755, id. 1077; 5 id. 73, id. 231, id. 235. 


There is noted the statement in your letter that the rate of 75 
cents per day—the amount deducted from the total salary as 
the reasonable value of quarters and subsistence furnished in 
kind—“covers the actual cost of provisions furnished by the 
Government.” It may be stated, in that connection, that ordi- 
narily the “actual cost of provisions furnished by the Government” 
is not the proper basis for administratively determining the “rea- 
sonable value of such allowances” when furnished in kind. See 
decision of June 3, 1926, 5 Comp. Gen. 957 (quoting from the syl- 
labus) as follows: 


The reasonable value of the allowances furnished in kind to field employees 
after July 1, 1926, is not necessarily to be limited to the cost of the allowances 
to the Government, but the basis is to be the reasonable value to the employee 
during the particular period and in the particular locality where employed. 
While the position and salary of an officer or employee are for consideration 
in determining the reasonable value to him of the item—particularly quar- 
ters—furnished, there is no authority for fixing a schedule of values for all 
items—particularly subsistence—based solely on the salary of the position 
held. 


Also, there is called to your attention the fact that if the positions 
of these employees have been classified, as is understood to be the 
case, the pay rolls should show the grade in which the positions have 
been administratively allocated—it appearing from a few of the pay 
rolls of the Bureau of Marine Inspection and Navigation before me 
that such information is not being shown thereon. 


(B-3789) 


TRANSPORTATION—DEPENDENTS—NAVY PERSONNEL ACT SELEC- 
TION LIST DISCHARGES 


Officers whose names are not placed upon the promotion list and who are dis- 
charged pursuant to section 12 (c) of the Navy Personnel Act approved 
June 23, 1988, 52 Stat. 949, are not entitled to be furnished transportation 
for their dependents from the old permanent duty station to their homes 
to which ordered to proceed for discharge. 


Comptroller General Brown to the Secretary of the Navy, June 10, 1939: 
There has been received your letter of May 16, 1939, as follows: 


Section 12 (c) of the Navy Personnel Act approved June 23, 1988 (52 Stat. 
949; 34 U. S. Code, Sup. IV, sec. 404 (c)), provides: 

“(e) Lieutenant commanders, lieutenants, and lieutenants (junior grade) 
whose names are not placed upon the promotion list shall be honorably dis- 
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charged from the Navy with two years’ pay if lieutenant commanders or 
lieutenants or with one year’s pay if lieutenants (junior grade) on June 30 
of the fiscal year in which they fail of selection as best fitted the second time: 
Provided, That such lieutenant commanders, lieutenants, and lieutenants 
(junior grade) who were appointed as ensigns in the permanent line of the 
Navy, in accordance with the provisions of the act of March 3, 1901, as 
amended, shall have the option of reverting to such permanent warrant or 
permanent commissioned-warrant status in the lineal position to which their 
seniority would have entitled them had their service subsequent to such ap- 
pointment been rendered in the status to which they revert.” 

Officers coming within the provisions of the above-quoted law will be ordered 
from their permanent-duty stations, some located outside of the continental 
limits of the United States and others within the continental limits of the 
United States, to their homes for discharge. The question has arisen in the 
Navy Department, as to whether or not, under such orders, transportation of 
the dependents of an officer is authorized from his old permanent-duty station 
to his home to which ordered for discharge. 

It would appear to the Navy Department that officers ordered from over- 
seas stations to the United States to proceed to their homes for discharge 
pursuant to the provisions of section 12 (c), supra, are in the same category 
as enlisted personnel ordered from overseas stations to the United States for 
separation from the service. In this connection attention is invited to article 
2505-15, U. S. Navy Travel Instructions, and to the Comptroller General’s 
decision of August 5, 1924, A-4417, to the effect that transportation of de- 
pendents on transfer to a ship or station for discharge is authorized on trans- 
fers from a foreign station to the United States. 

Attention is further invited to the act of June 24, 1935 (49 Stat. 421; 34 U. 8. 
Code, sec. 896b), to the effect that the words “permanent change of station” 
as used in section 12 of the act of May 18, 1920 (41 Stat. 604; 34 U. 8. Code, 
sec. 896), shall be held to include the home of an officer to which he is ordered 
in connection with retirement. The effect of this amendatory legislation is to 
authorize transportation of dependents of an officer ordered to his home in con- 
nection with retirement, regardless of whether his last permanent-duty station 
was within or outside the continental limits of the United States. 

While the cited act of June 24, 1985, is not expressly applicable to the ques- 
tion at hand, it nevertheless appears indicative of a legislative policy to pro- 
vide for transportation of dependents of personnel detached from all active 
duty and directed to proceed to their homes for retirement or for discharge 
which becomes effective after arrival at their homes. 

Your decision is requested on the question whether or not officers who are 
discharged pursuant to the provisions of section 12 (ce) of the act of June 23, 
1938, supra, are entitled to be furnished transportation for their dependents 
from the old permanent-duty station to their homes to which ordered to proceed 
for discharge. 


Section 12 of the act of May 18, 1920, 41 Stat. 604, provides, in 
part, as follows: . 


That hereafter when any commissioned officer, noncommissioned officer of the 
grade of color sergeant and above, including any noncommissioned officer of 
the Marine Corps of corresponding grade, warrant officer, chief petty officer, or 
petty officer (first class), having a wife or dependent child or children, is 
ordered to make a permanent change of station, the United States shall furnish 
transportation in kind from funds appropriated for the transportation of the 
Army, the Navy, the Marine Corps, the Coast Guard, the Coast and Geodetic 
Survey, and the Public Health Service to his new station for the wife and 
dependent child or children: Provided, That for persons in the naval service 
the term “permanent station,” as used in this section, shall be interpreted to 
mean a shore station or the home yard of the vessel to which the person con- 
cerned may be ordered; and a duly authorized change in home yard or home 
port of such vessel shall be deemed a change of station: * * * 


By section 3 of the act of June 24, 1935, 49 Stat. 421, title 34, U. S. 
Code, section 896b, it was provided: 


During the fiscal year 1935 and thereafter, the words “permanent change of 
station” as used in section 12 of the act approved May 18, 1920 (41 Stat. 604), 
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as amended, shall be held to include the home of an officer or man to which he 
is ordered in connection with retirement. 

Except as the words “permanent change of station” were by the 
act of June 24, 1935, defined to include the home of an officer or man 
to which ordered in connection with retirement, the limitation of the 
original definition as contained in the act of May 18, 1920, for per- 
sons in the naval service is still the law. In view of the subsisting 
definition of the term “permanent change of station” as contained 
in the act of May 18, 1920, the broader definition contained in see- 
tion 3 of the act of June 24, 1935, would be no authority for in- 
cluding within the terms the home of an officer ordered there for 
discharge, United States v. Phisterer, 94 U. S. 219; McGowan v. 
United States, 48 Ct. Cls. 95; the specific change in the definition of 
the term contained in the 1935 act being applicable only to cases of 
retirement. The plain language of the section does not appear rea- 
sonably susceptible of including within its purpose a greater modifica- 
tion of the act of May 18, 1920, as amended, than is expressly and 
specifically therein mentioned. 

Under the provisions of section 12 (c) of the act of June 23, 
1938, 52 Stat. 949, the limited class of officers therein referred to are 
required to be honorably “discharged” (not retired) from the Navy 
with 2 years’ or 1 year’s pay as the case may be. Officers of the Navy 
directed to be discharged or to be relieved from their old permanent 
station and travel to their homes for discharge do not make a perma- 
nent change of station within the meaning of the act of May 18, 
1920, as amended by section 3 of the act of June 24, 1935, and are 
not, therefore, entitled to transportation for their dependents from 
their old permanent-duty station to their homes, A-10692, dated 
September 15, 1925; 27 Comp. Dec. 61, 391; 3 Comp. Gen. 358, Brooks 
case; 15 Comp. Gen. 1040; A-19902, dated October 24, 1927; A-60024, 
dated April 4, 1935; article 2505-17, U. S. Navy Travel Instructions. 

Your question is answered accordingly. 


(A-99726) 


TRANSPORTATION—HOUSEHOLD EFFECTS—COAST GUARD OFFICERS 
DETAILED WITH CIVILIAN CONSERVATION CORPS 


A Coast Guard officer detailed to emergency conservation work pursuant to 
Executive order issued under authority of the act of March 31, 1933, 48 
Stat. 22, is entitled to the pay and allowances prescribed by law and regula- 
tions under the same duty situation in the Coast Guard where no special 
provision was made for payment otherwise, and any limitation in Civilian 
Conservation Corps regulations as to change of station baggage allowance 
was without effect under such circumstances, the cfficer being entitled on 
return to his Coast Guard station to reimbursement for the cost of shipment 
of the authorized change of station baggage allowance prescribed by Coast 
Guard laws and regulations where shipment was made at personal expense 
after his request for shipment at Government expense was refused, but, as 
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any travel in connection with such detail, including returning him to his 
Coast Guard station, was travel in connection with the Civilian Conservation 
Corps, the expense of the said change of station baggage allowance ship- 
ment is chargeable to Civilian Conservation Corps, and not Coast Guard, 
funds, 


Decision by Acting Comptroller General Elliott, June 14, 1939: 

There is for consideration the claim stated on bureau voucher No. 
2194, in favor of Warrant Officer Robert E. Hearne, machinist, United 
States Coast Guard, in the amount of $111, covering reimbursement 
of payment made from personal funds to the Central of Georgia 
Railway for transportation of his personal property on change of 
station from Fort Oglethorpe, Ga., to Panama City, Fla., submitted 
to this office for preaudit under schedule No. 308-c, by the United 
States Coast Guard, Treasury Department. The voucher is admin- 
istratively approved by the acting chief, Audit and Pay Roll Section, 
Finance Division, for payment under the appropriation “28390.001, 
Pay and Allowances, Coast Guard, 1938.” 

It appears that Warrant Officer Hearne, while stationed at the Coast 
Guard Air Station, Miami, Fla., was assigned to duty with the War 
Department by orders dated October 19, 1933, as follows: 


Subject: Assignment to duty. 

To: Warrant Officer Robert E. Hearne, Machinist, Coast Guard Air Station, 
Miami, Florida. 

Under authority of Executive Order No. 6169, June 15, 1933, you will proceed 
at once to Mobile, Alabama, and report in person to Lieut. Colonel Robert 8. 
Thomas, C. E., District Engineer, U. S. Engineering Office, 304, Staples-Powell 
Building, Mobile, Alabama, for duty in his office, effective on or about October 21, 
1933. The travel directed is necessary in the military service and is chargeable 
to National Industrial Recovery, War, Rivers, and Harbors, 1933-35 

By order of the Secretary of War: 

(S) T. M. Spaurpine, 
Adjutant General. 


He was assigned to duty with the Civilian Conservation Corps by 
paragraph 7, Special Orders No, 123, headquarters Fourth Corps Area, 
dated August 31, 1934, as follows: 


7. Pursuant to authority contained in War Department letter (AG 220.3 
I. R.), August 28, 1934, each of the following-named warrant officers of the U. 8. 
Coast Guard is relieved from assignment to duty and station with the District 
Engineer, U. S, Engineer Office, Mobile, Alabama, effective September 16, 1934, 
is then assigned to duty with the Civilian Conservation Corps in the Fourth 
Corps Area, and will proceed to the station indicated after his name, reporting 
in person upon arrival to the commanding officer thereof for duty and station: 

Name Will proceed to— 
Machinist Robert E. Hearne Fort Oglethorpe, Georgia. 
Boatswain Roy Stockman Fort McClellan, Alabama. 
The travel directed is necessary in the military service. All expenses incident 
to these transfers are chargeable to National Industrial Recovery, War, Rivers, 
and Harbors, 1933-85. While on duty with the Civilian Conservation Corps, 
these warrant officers will be paid from C. C. C. funds. 


He was relieved from duty with the Civilian Conservation Corps 
and directed to return for assignment to duty in the Coast Guard by 
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orders from The Adjutant General of the Army, dated June 8, 1938, 
as follows: 

Subject: Warrant Officer Robert E. Hearne, Machinist, U. 8. C. G. 

Through: The Commanding General, Fourth Corps Area. 

To: Warrant Officer Robert E, Hearne, Machinist, U. 8S. Coast Guard. 

You are relieved from your present assignment and duties in connection with 
Civilian Conservation Corps activities in the Fourth Corps Area and from further 
duty with the War Department, effective not later than June 30, 1988. You 
will proceed at the proper time to Panama City, Florida, and report in person 
to the commanding officer, U. 8. Coast Guard Patrol Boat Diz, for duty. The 
travel directed is necessary in the military service. CP 1400 P8—0620 P3-0600 
A 0100-8 and CP 8140 P3—0700 A 0100-8. 

By order of the Secretary of War: 

(S) T. D. Jorner, 
Adjutant Genéral. 

It appears Warrant Officer Hearne’s personal effects, consisting of 
160 pounds of professional books and 5,969 pounds of household 
goods, were packed and crated in December 1933 for shipment from 
Miami, Fla., to Biloxi, Miss., at a cost of $159.35. Payment for this 
service was made under the appropriation “National Industrial Re- 
covery, War, Rivers, and Harbors, 1933-35” on voucher 439, March 
1934 accounts of First Lieutenant Vere A. Beers. Such effects were 
shipped for the officer on Government bill of lading No. WE-85395, 
dated November 27, 1933, at a cost of $141.58, and payment for such 
service was made under the same appropriation as the packing and 
crating on voucher 734, May 1934 accounts of Lieutenant Beers. 
Incident to the change of station from Biloxi to Fort Oglethorpe there 
was shipped on Government bill of lading No, WE-103779, dated 
September 15, 1934, 365 pounds of household goods for which service 
payment was made in the amount of $5.73 under appropriation 
“National Industrial Recovery, War, Rivers, and Harbors, 1933-35” 
on voucher 104, January 1935 accounts of First Lt. F. Z. Pirkey. Pay- 
ment was also made in the amount of $133.75 on voucher No. 337, Au- 
gust 1935 accounts of Capt. Theron D. Weaver, for packing and 
crating 4,950 pounds of household goods and such effects were shipped 
on Government bill of lading No. WE-128133, dated June 28, 1935, 
for which service payment was made in the amount of $80.69 under 
appropriation “Maintenance and Improvement of Existing River 
and Harbor Works” (authorized to be prorated as division overhead 
to active Public Works projects), on voucher No. 906, February 1936 
accounts of Capt. Donald C. Hill. 

It is stated that Warrant Officer Hearne requested that his house- 
hold goods be packed, crated, and shipped at public expense on relief 
from duty with the Civilian Conservation Corps, and its appears 
that by letter of June 18, 1938, the Quartermaster at Fort Oglethorpe 
requested information from the Quartermaster, Fourth Corps Area, 
whether such warrant officer was entitled to have his permanent 
change of station allowance of household goods crated, packed, and 
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shipped at War Department expense. First indorsement from the 
commanding general, Fourth Corps Area, dated June 24, 1938, to 
the commanding officer, Fort Oglethorpe, is as follows: 


1. You are advised that Warrant Officer Hearne is entitled to shipment of his 
field allowance of baggage only at Government expense. 

2. This headquarters has had several similar cases and appealed to the War 
Department, and the following reply has been received this date from The 
Adjutant General. 

‘Limitation on shipment of baggage of Coast Guard warrant officers has been 
specifically prescribed since publication of C. C. C. Regulations of December 
First Nineteen Thirty Seven and by inference prior to that date Stop It is 
regretted that your request for shipment of permanent change of station allow- 
ance cannot be favorably considered.” 

By command of Major General Moseley. 


Paragraph Tid, Civilian Conservation Corps Regulations, as 
amended by Changes No. 7, dated June 7, 1938, is as follows: 

d. The authorized baggage allowance for Reserve officers, officers of the Naval 
and Marine Reserves, and warrant oflicers of the Coast Guard ordered to active 
duty with the Civilian Conservation Corps will be limited to the temporary 
change of station allowances prescribed in paragraph 3, AR 30-960, except that 
the permanent change of station allowances prescribed in paragraph 10, AR 
%0-960, may be authorized by the Secretary of War in individual cases of Reserve 
officers on permanent change of station. No baggage in excess of the prescribed 
allowance will be shipped, and no service involving excess cost of shipping the 
authorized allowance will be furnished by the War Department for such persons 
in connection with their relief from active duty. 

Following such instructions there was shipped for Warrant Officer 
Hearne 200 pounds of personal baggage on Government bill of lading 
No. 1975411, dated June 29, 1938, for which service payment is stated 
to have been made in the amount of $3.38 under appropriation “Civil- 
ian Conservation Corps (transfer to War) 1938.” The voucher on 
which payment was made is not shown. The officer effected shipment 
of 54 packages of household goods, weighing 6,188 pounds, and three 
boxes of books, weighing 380 pounds, via the Central of Georgia 
Railway, on commercial bill of lading, dated June 30, 1938, for which 
service he paid from personal funds the amount of $111. On July 1, 
1938, after the shipment had been made, the following official dispatch 
was sent to Warrant Officer Hearne from the War Department, 
Washington, D. C.: 

Govt WD Warrant Officer Robert E. Hearne machinist USCG care of Com- 
manding Officer US Coast Guard Patrol Boat Dig Panama City Fla: 

Orders detaching you from War Department and directing return to Coast 
Guard constitute permanent change station cost transportation household effects 
will be borne by Coast Guard provided you request authority from Coast Guard 


Headquarters by dispatch indicating estimated weight shipping point destination 
and date shipment: 


(Signed) ApAms, 
Payment was thereafter made September 23, 1938, to Van Horn 
Transfer & Storage Co. in the amount of $10.15, for carting Warrant 
Officer Hearne’s household goods at Panama City, Fla., and De- 
cember 14, 1938, to the Quartermaster, War Department, Fort Ogle- 
thorpe, Ga., in the amount of $54, for packing and crating June 16, 
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1938, such officer’s personal effects by vouchers Nos. 442536 and 889856, 
respectively, accounts of G. F. Allen, under the appropriation “Pay 
and Allowances, Coast Guard, 1938.” 

The cited Executive Order No. 6169, is, in part, as follows: 


Now, therefore, by virtue of the authority vested in me by said acts of 
Congress or otherwise, it is hereby ordered that such warrant officers of the 
Coast Guard, not exceeding 170, as the Secretary of the Treasury may deter- 
mine, are hereby attached to the War Department for duty in connection with 
new public works projects or the Civilian Conservation Corps, and are ordered 
to report to the Secretary of War for duty upon receipt of written orders from 
the Secretary of War. 

These officers shall be called by the Secretary of War as the needs of public 
works projects or the Civilian Conservation Corps may determine * * 
When these officers are ordered to such duty, they shall be placed upon the pay 
rolls of the public works projects or the Civilian Conservation Corps and shall 
then be paid from the appropriate funds allocated. * * 


The act of March 31, 1933, 48 Stat. 22, under which the cited 
Executive order was promulgr sted, authorized the President to utilize 
such existing departments or agencies as he may designate, but no 
special provision was made for payment of other than the statutory 
pay and allowances to the Coast Guard officers detailed to Emergency 
Conservation Work, and the well-established rule is that in the ab- 
sence of special provision therefor these officers are entitled to the 
pay and allowances prescribed by law and regulations for them under 
the same duty situation in the Coast Guard. See 1 Comp. Gen. 98. 
The right of the officer to transportation of his authorized baggage 
allowance as prescribed by Coast Guard laws and regulations appears 
from the facts herein stated to have been recognized in connection 
with the permanent changes of station made under his prior orders 
detailing him for duty with the War Department and in trans- 
ferring him in that service to the Civilian Conservation Corps. 
However, upon relief from assignment with the Civilian Conserva- 
tion Corps the effect given the cited paragraph 71, Civilian Con- 
servation Corps Regulations, is to limit the change of station baggage 
allowance to 200 pounds at the expense of the Civilian Conservation 
Corps appropriation, and it is proposed on the voucher submitted to 
reimburse the officer for the balance of his authorized change of 
station allowance under the Coast Guard appropriation. Obviously 
the officer was not, under the orders issued to him, traveling on duty 
in connection with the Civilian Conservation Corps so as to authorize 
a part of the cost of the transportation of his household goods under 
the appropriation for that service and in connection with the Coast 
Guard, so as to authorize the remainder of the cost from funds ap- 
propriated for that service. Warrant Officer Hearne was taken from 
the Coast Guard for the performance of duty with the Civilian 
Conservation Corps and all travel in connection with such detail, 
including travel in returning him to his Coast Guard station, was 
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travel on duty in connection with the Civilian Conservation 
Corps. See 8 Comp. Gen. 157; A-42153, June 6, 1932. Ac- 
cordingly, no expenses incident to travel pursuant to the orders of 
June 8, 1938, are payable from Coast Guard funds. Furthermore, 
there being no specific provision of law authorizing pay and allow- 
ances other than those prescribed for him by law in the Coast Guard, 
paragraph 7id of the Civilian Conservation Corps Regulations was 
without effect to limit his change of station allowance to 200 pounds. 
He was entitled on the change of station directed by the orders of 
June 8, 1938, from Fort Oglethorpe, Ga., to Panama City, Fla., to 
have his authorized change of station baggage allowance, as pre- 
scribed by Coast Guard laws and regulations, shipped at Government 
expense, and the payment thereof by reason of his detail is payable 
from Civilian Conservation Corps funds. Request having been made 
for such transportation and it having been refused, there was no 
other alternative than to ship at personal expense, and under the cir- 
cumstances reimbursement is authorized of the amount properly 
chargeable against the United States. As the Coast Guard appro- 
priation is not available for the payment of this claim, it will be 
withdrawn from preaudit and will be settled as a direct claim in this 
office. The payments made in the accounts of Chief Disbursing Offi- 
cer G. F, Allen in the amounts of $10.15 and $54 for expenses incurred 
in connection with the transportation of Warrant Officer Hearne’s 
household goods incident to change of station directed by orders of 
June 8, 1938, having been erroneously made under the appropriation 
“Pay and Allowances, Coast Guard, 1938,” transfer settlement will 
issue charging Civilian Conservation Corps funds. 


(B-3961) 


SALES—MISTAKES—BIDS—VERIFICATION OF BID PRIOR TO 
ALLEGATION OF MISTAKE 


Where bidder, after having verified its bid upon request made therefor by the 
contracting officer who had noticed the considerable difference between its 
bid and the only other bid received, alleged mistake in that it mistook the 
bid form to be a request for bid to sell to the Government rather than an 
offer by the Government to sell, and the specifications and the letter request- 
ing verification clearly showed there was a sale rather than a Government 
purchase involved, there is no legal basis to relieve the bidder from its 
obligation under its bid accepted after the said verification, and, if delivery 
and payment for the property sold are refused by the bidder, same should 
be disposed of as the interests of the Government may require, after giving 


due notice to the bidder, and any loss incurred thereby charged to its 
account. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
June 15, 1939: 


I have your letter of May 25, 1939, as follows: 


There is submitted for your consideration the question of whether the Singer 
Sewing Machine Company, 16 South Oakland Avenue, Pasadena, California, 
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may be permitted to withdraw its bid on Invitation No. 39-872 for the pur- 
chase of two Singer sewing machines, items 1 and 2, from the Veterans’ Ad- 
ministration Facility, Los Angeles, California. This company claims that the 
price of $95.25 bid on each item is for the sale to the Government of the 
machines indicated in the invitation, and that it mistook the Veterans’ Ad- 
ministration invitation to be a request for a bid to supply the sewing machines 
instead of an offer for the sale of the old machines. 

There are forwarded herewith bid of the Singer Sewing Machine Company, 
correspondence between that concern and the Veterans’ Administration Facility, 
Los Angeles, California, and letter of May 4, 1939, from the Los Angeles Facility 
addressed to this office. 

The following is an abstract of the bids received for the purchase of the 
sewing machines: 


{ Unit price 


Singer Sewing Machine Co 
Cheap John 


Please return the enclosures with your reply. 


It appears that due to the considerable difference between the bid 
of the Singer Sewing Machine Co. and the only other bid received, 
the following letter dated March 23, 1939, was addressed to the 
company : 

Reference is made to your quotation on our Invitation #39-872, offering for 
sale Singer sewing machine, Serial No. AC779416, Motor #189920 and Singer 


sewing machine Serial No. H-194776, Motor #Cent Fkk-3, on which you offered 
a price of $95.25 each. 


It will be appreciated if you will verify your quotation on this invitation by 
return mail. 

In reply thereto the company advised by letter dated March 28, 
1939, as follows: 

This is to verify our quotation on your Invitation #39-872, offering for sale 


Singer sewing machine, Serial No. AC779416, Motor #189920 and Singer sewing 
machine Serial No. H—-194776, Motor #Cent FKK-3, at a price of $95.25 each. 


After such verification there was no other course for the contracting 
officer to follow except to make award to said bidder. It was not 
until after the bid had been verified and award made that there was 
any allegation of mistake. The mistake alleged is that the bidder 
mistook the bid form to be a request for bid to supply the Government 
with two machines rather than an offer by the Government to sell said 
machines. There would appear to be no basis whatever for such an 
assumption. The circular proposal or advertisement in this case 
apparently consisted of only one sheet and it is evident from the 
copy furnished this office that had the bidder made any examination 
thereof it would have been obvious that the Government was offering 
to sell and not to buy two sewing machines. The advertisement even 
gave the serial and motor numbers of the machines offered for sale. 
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Also, said numbers were mentioned in the request for verification and 
in the bidder’s letter of verification. 

The fact that the contracting officer in this case before making 
award requested the Singer Sewing Machine Co. to verify its bid and 
did not make the award until he received a letter from that company 
reiterating its bid under the invitation precludes any presumption 
that he exercised bad faith or attempted to take advantage of the 
bidder. The contracting officer was under no obligation after receipt 
of the contractor’s letter of verification to make further inquiry as 
to the correctness of the bid. The acceptance of the bid under such 
circumstances consummated a contract and fixed the rights and liabili- 
ties of the parties thereto. See United States v. New York and Porto 
Rico Steamship Co., 239 U. S. 88; Purcell Envelope Co. v. United 
States, 249 U. S. 318; and American Smelting and Refining Co. v. 
United States, 259 U.S. 75. 

Accordingly, you are advised that upon the facts of record it must 
be held that there is no legal basis to relieve the Singer Sewing 
Machine Co, from its accepted bid, If the said bidder refuses to 
accept delivery of and pay for the machines, same, after giving due 
notice to the bidder, should be disposed of as the interests of the 
United States may require, and any loss incurred by the Government 


by reason thereof should be charged to the Singer Sewing Machine 


Co. 


(B-4264) 


RAILROAD UNEMPLOYMENT INSURANCE ACT—TRANSFERS OF STATE 
UNEMPLOYMENT TRUST FUNDS 


While the “preliminary amount” for each State for transfer under section 13 (c) 
of the Railroad Unemployment Insurance Act, approved June 25, 1938, 52 
Stat, 1111, from the State “unemployment trust fund to the railroad un- 
employment insurance account in the unemployment trust fund,” is for 
determination, under the statute, as of June 30, 1939, there is no requirement 
that the transfers be made on or as of June 30, 1939, when, in fact, the 
“preliminary amount” cannot be ascertained until a later date, and such 
transfers may be made currently as of the dates that the Social Security 
Board notifies the Secretary of the Treasury as to the amounts so deter- 
mined. 


Acting Comptroller General Elliott to the Secretary of the Treasury, June 15, 
1939: 


I have your letter of June 9, 1939, as follows: 


Under the provisions of section 13 (c) of the Railroad Unemployment In- 
surance Act, approved June 25, 1938, 52 Stat., 1111 (U. S. C., sup. IV, title 45, 
sec. 363 (b)), the Social Security Board is directed to determine for each 
State, after agreement with the Railroad Retirement Board and after con- 
sultation with such State, an amount referred to in the statute as the “pre- 
liminary amount.” ‘This amount is determined pursuant to a formula set out 
in the statute and represents an amount to be determined as of June 30, 1939. 
It is contemplated that that amount will be transferred from the State unem- 
ployment trust account to the railroad unemployment insurance account in the 
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Unemployment Trust Fund. Section 13 (d) sets out the manner in which the 
transfers shall be authorized and directed by the States. Section 13 (f) directs 
the Secretary of the Treasury to make the transfers pursuant to the States’ 
authorizations and directions. 

It is understood that a number of States have enacted enabling legislation 
permitting their compliance with the first proviso of section 13 (d) of the 
Railroad Unemployment Insurance Act, and that it is contemplated such 
States will execute through the appropriate State agencies prior to July 1, 
1989, the authorizations and directions referred to in the said section 13 (d). 
Of course, there are other States where the first legislature session following 
the enactment of the Railroad Unemployment Insurance Act has not ad- 
journed and which may not, in some cases, adjourn until 1940. With respect 
to those States no authorization is required by the act before July 1, 1939, 
in order to take advantage of the proviso in section 13 (d) of the act. Such 
other States raise no problem at this time. 

Obviously, it is impossible for the Social Security Board to determine prior 
to July 1, 1989, the dollars and cents amounts representing the “preliminary 
amounts.” It may be possible for such dollars and cents amounts to be deter- 
mined for some States during the latter part of July 1939, but for other States 
the determinations may not be made for several months. It is understood 
that the Social Security Board, before making the determinations required of 
it, is having its field representatives verify the amounts shown in the books 
and records of the State agencies. This procedure will necessarily consume a 
considerable time because of the number of States involved. 

It is proposed that while the Treasury will receive an authorization from 
various State agencies dated prior to July 1, 1939, in the form attached hereto, 
the Treasury will not be notified by the Social Security Board of the dollars 
and cents amounts determined by the Board to be transferred from the State 
accounts to the railroad unemployment insurance account until later dates. 
It is our understanding that there are approximately thirty States whose legis- 
latures met and adjourned prior to thirty days before June 30, 1939, and 
which are involved in this procedure. The question which arises in the Treas- 
ury is whether in making the transfers, when notified by the Social Security 
Board of the respective dollars and cents amounts, such transfers may be 
made currently as of the dates of such notifications, or whether the Treasury is 
required to make such transfers retroactive to July 1, 1939, the date of the 
respective authorizations from the States. It is concerning this question that 
your views are requested. In this connection your attention is called to the 
decision in (1982) 11 Comp. Gen. 413 where a problem somewhat analogous to 
the instant inquiry was involved. 

In view of the importance of this question so far as it affects the adminis- 
tration of the unemployment trust fund by the Secretary of the Treasury and 
in view of the short time available before July 1, 1939, it will be appreciated 
if the Treasury may have the benefit of an early reply. 


Subsection (c) and the first paragraph of subsection (d) of sec- 
tion 13 of the Railroad Unemployment Insurance Act, approved June 
25, 1938, 52 Stat. 1111, provide as follows: 


(c) The Social Security. Board is hereby directed to determine for each 
State, after agreement with the Railroad Retirement Board, and after con- 
sultation with such State; the total (hereinafter referred to as the “pre- 
liminary amount”) of (i) the amount remaining as the balances of reserve 
accounts of employers as of June 30, 1939, if the unemployment compensation 
law of such State provides for a type of fund known as “reserve accounts,” 
plus (ii) if the unemployment compensation law of such State provides for a 
type of fund known as “pooled fund” or “pooled account,” that proportion of 
the balance of such fund or account of such State as of June 30, 1939, as 
the amount of taxes or contributions collected from employers and their em- 
ployees prior to July 1, 1939, pursuant to its unemployment compensation law 
and credited to such fund or account bears to all such taxes or contributions 
theretofore collected from all persons subject to its unemployment compen- 
sation law and credited to such fund or account; and the additional amounts 
(hereinafter referred to as the “liquidating amount”) of taxes or contributions 
collected from employers and their employees from July 1, 1939, to December 
31, 1939, pursuant to its unemployment compensation law. 
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‘ 


(ad) The Social Security Board shall withhold from certification to the Sec- 
retary of the Treasury for payment the amounts determined by it pursuant 
to section 302 (a) of the Social Security Act to be necessary for the proper 
administration of each State’s unemployment compensation law until an amount 
equal to its “preliminary amount” plus interest from July 1, 1939, at 24% per 
centum per annum on such portion thereof as has not been used as the measure 
for withholding certification for payment, has been so withheld from certifi- 
cation pursuant to this paragraph: Provided, however, That if a State shall, 
prior to whichever is the later of (i) thirty days after the close of the first 
regular session of its legislature which begins after the approval of this act, 
and (ii) July 1, 1939, authorize and direct the Secretary of the Treasury to 
trausfer from its account in the unemployment trust fund to the railroad 
unemployment-compensation account in the unemployment trust fund an amount 
equal to its “preliminary amount,” no amout shall be withheld from certifica- 
tion for payment to such State pursuant to this paragraph. 

Subsection (c) directs determination as of June 30, 1939, of the 
“preliminary amount” for each State to be transferred to the railroad 
unemployment compensation account, and the proviso in subsection 
(d) is to the effect that the State concerned may authorize and direct 
the Secretary of the Treasury to transfer the amount so determined 
from its account in the unemployment trust fund to the “railroad 
unemployment compensation account” in the unemployment trust 
fund. It is further provided in subsection (f) of the same section 
that— 

The Secretary shall transfer from the account of a State in the unemployment 
trust fund to the railroad unemployment insurance account in the unemploy- 
ment trust fund such amounts as the State authorizes and directs him so to 
transfer pursuant to subsection (d) of this section. 

It will be noted from the foregoing that while the date as of which 
the determination or ascertainment of the “preliminary amount” 
shall be made is specified in terms under subsection (c) the other 
sections relating to transfers do not specify the date or dates upon 
_ which or as of which the actual transfer or transfers shall be made. 
It is to be presumed the law contemplated a reasonable time after 
June 30, 1939, would be required for the determination of the “pre- 
liminary amount” and that even in those cases where the State 
has acted under subsection (d) prior to July 1, 1939, it was not 
intended that the transfers should be made on or as of June 30, 1939, 
when, in fact, the “preliminary amount” could not be ascertained 
until a later date. 

Accordingly, in specific answer to the question submitted I have 
to advise that the transfers referred to in your submission may be 
made currently as of the dates of notification, there being no re- 
quirement under the law that they be made as of June 30, 1939, or 
retroactive to July 1, 1939. 
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CONTRACTS—DELIVERIES—“NET” WEIGHTS—TRADE CUSTOMS 


Where contract stated that the weight specified was to be “net,” the custom 
of the trade in respect to sales of the article involved as to including in 
the net weight the weight of the necessary string which holds the bundles 
together is without effect to permit delivery of the articles in less than 
the exact weight specified, the term “net,” unless specified otherwise, having 
a definite and unequivocal meaning as being free from all tare or extrane- 
ous material. 


Acting Comptroller General Elliott to H. Rosenhirsch Co., Inc., June 16, 1939: 

Your letter of February 24, 1939, requests review of settlement 
dated February 23, 1939, which disallowed your claim under contract 
No. N171s-44112, dated September 22, 1938, for $7.80, as an addi- 
tional amount alleged to be due for hog bristles furnished the supply 
officer, Navy Yard, Washington, D. C. 

Under the terms of the above-mentioned contract you agreed to 
furnish 70 pounds of Russian or Siberian hog bristles, 4 inches long, 
at $3.90 per pound, less specified discounts for prompt payment. It 
was definitely stated in the agreement that the weight specified was 
to be “net.” While 70 pounds of bristles were purported to be fur- 
nished pursuant to this contract it was found upon examination that 
this weight included 2 pounds of binding cord. Accordingly, in 
making payment the disbursing officer deducted $7.80—payment be- 
ing made to you on the basis of a net weight of 68 pounds, 

You contend that this deduction was improper in that “the cus- 
tom of the trade in respect to sales of bristle * * * includes in 
the net weight, the weight of the necessary string which holds the 
bundles together” and that “the only tare allowed in shipments of 
bristle is the outer cases, the paper wrappings, and the camphor 
preservative.” 

As stated in the settlement to you of February 23, 1939, a trade 
custom or usage may be resorted to for the purpose of clarifying a 
doubt or of making definite that which is uncertain, but it may not 
be invoked to vary the clear terms of a contract. 

The term “net” is defined in Bouvier’s Law Dictionary as “the 
exact weight of an article, without the bag, box, keg, or other thing 
in which it may be enveloped.” In words and phrases at page 4776, 
citing Scott v. Hartley, 25 N. E. 826, 828, it is stated that the term 
“net” means “clear of all tare, tret, and other deductions.” And 
again, at the same page: “ ‘Net’ is a term used among merchants to 
designate the quantity, amount, or value of an article or commodity 
after all tare and charges are deducted,” citing Andrews v. Boyd, 
5 Maine 199, 201. In the case of State ex rel Washington Mill Com- 
pany v. Great Northern Railway Company, 86 Pac. 1056, 6 L. R. A. 
(N. S.) 908, 911, there was considered the question of whether stand- 
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ards, etc., might be included as part of the net weight of lumber, and 
with respect to this point the Supreme Court of the State of Wash- 
ington said : “But the words ‘net weight, as commonly used, mean the 
weight of the lumber only, exclusive of anything else.” 

It thus appears that the term “net weight” has a definite and un- 
equivocal meaning, and is free of such elements of ambiguity and 
uncertainty as would justify any resort to alleged trade customs or 
understandings. Had the parties to this agreement intended the 
term to have a restricted or special meaning a reservation to that 
effect should have been made. In the absence of any such reserva- 
tion it must be held that the term “net” is to be understood in its 
usual sense as meaning free from all tare or extraneous material— 
including binding cord. 

Accordingly, the disallowance of your claim was proper and is 
sustained. 


(B-2844) 


TRAVELING EXPENSES—COMMUTATION—ARMY OFFICERS ASSIGNED 
TO JUNIOR RESERVE OFFICERS’ TRAINING CORPS UNITS—TRAVEL 
BETWEEN SCHOOLS WITHIN DUTY STATION LIMITS 


Army officers assigned to duty with Junior Reserve Officers’ Training Corps 
units involving travel between such units at reasonably adjacent schools 
for which mileage may not be authorized because the travel lies wholly 
within the limits of the officers’ duty stations, and for which reimburse- 
ment must be on an actual expense basis if, in fact, reimbursement of the 
insubstantial amounts may be authorized at all, may not be reimbursed on 
an administratively proposed estimated expense basis supported by data 
tending to indicate the reasonableness of the reimbursement, the proposed 
plan being no other than the setting up of mileage rates or a commutation 
of a expenses expressly prohibited by the act of March 8, 1875, 
18 Stat. 452. 


Acting Comptroller General Elliott to the Secretary of War, June 19, 1939: 
There has been considered your letter of March 27, 1939, as follows: 


There has been brought to my attention a problem involving proper reim- 
bursement for travel, by privately owned automobiles, by a number of officers 
of the Army assigned to duty with Junior R. O. T. C. units. A study has been 
made thereof which discloses that there are 36 such units with two or more 
schools. In some instances it is necessary for such officers to travel 90 miles 
or more between schools per school week. In a few cases transportation is 
being provided in kind or otherwise by local school authorities. In the remain- 
ing cases, involving 90 miles or more travel per week, steps are being taken to 
provide Government motor transportation. However there are a considerable 
number of other cases where travel of less than 90 miles between schools is 
necessary each school week and for which, in the opinion of the War Depart- 
ment, the initial expense of Government-owned motor transportation, together 
with the maintenance cost thereof, is not justified, especially if some way may 
be found whereby some measure of reimbursement may be made to such officers 
for the required travel by means of their personally-owned automobiles. 

Such travel being within the limits of the officers’ duty stations, existing 
regulations as construed by you do not authorize reimbursement on the basis 
of a fixed mileage rate prescribed in advance of such travel. However, in 
certain decisions, one of which is dated March 18, 1936, A-69693, you have 
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stated that reimbursement may be made on the basis of the cost of gasoline 
and oil actually consumed in travel of a similar nature, upon a showing of a 
predetermined average consumption per mile and the filing of current receipts 
showing prices paid for same. While these decisions indicate in a general way 
that such allowances are authorized, they do not specifically state just what 
information and evidence must be filed with such reimbursement vouchers in 
order that they may reasonably be accepted by the General Accounting Office in 
the audit without suspensions or disallowances arising out of differences of 
opinion as to whether this or that item does or does not represent an expense 
for personal travel, as distinguished from official travel. Obviously, it is im- 
practicable for such personnel to put into their cars in advance of official trips 
the exact amout of oil and gasoline for each trip. It is equally obvious that it 
would be impracticable for each and every such voucher to be submitted by 
disbursing officers to you for advance decision under the act of July 31, 1894 
(28 Stat. 208), in order that there may be no question raised by the General 
Accounting Office. 

As the initial step in bringing about a method of reimbursement on a cost of 
oil and gasoline basis for the necessary travel of officers assigned to the duty in 
question, the Department contemplates promulgating definite instructions as to 
the preparation of vouchers for such reimbursement and as to the supporting 
papers which should accompany such vouchers. Such claims, of course, should 
be submitted on Standard Form No. 1012, supported by Standard Form No, 1012e, 
showing the speedometer reading at the beginning and conclusion of all such 
official trips within the limits of the officers’ duty stations. In addition, it is 
contemplated that on the reverse side of Sandard Form No. 1012e there will be 
shown a statement describing the car used as to make, model, year, and average 
previous consumption of gasoline and oil per mile for a distance of not less 
than 1,000 miles. This statement should also show the prices currently paid for 
gasoline and oil and should be supported by one or more receipts as evidence of 
the expense at the rate paid. It is also proposed that all such vouchers will be 
supported by administrative orders to the effect that the duties of the officers 
at their stations require official travel not exceeding a certain number of miles 
within a certain period of time and it is contemplated that each voucher submit- 
ted by each such officer will be supported by a certificate by him that the travel 
for which reimbursement is claimed is not in excess of the travel authorized, 
taking into consideration all prior vouchers submitted for travel within the 
same period. 

Your decision is therefore requested whether the General Accounting Office 
in the andit of such accounts wiil approve reimbursement on the basis pro- 
posed, if otherwise correct. 


Section 40 (b) of the National Defense Act, 41 Stat. 777, author- 
izes the President to detail such members of the Regular Army as 
may be necessary for duty as professors and assistant professors of 
military science and tactics and military instructors at educational 
institutions where one or more units of the Reserve Officers’ Train- 
ing Corps are maintained, and section 44 of the National Defense 
Act, 39 Stat. 192, limits eligibility to membership to students of insti- 
tutions, in which units of such corps may be established, who are citi- 
zens of the United States and who are not less than 14 years of age, 
physically fit to perform military duties or will be so upon arrival 
at military age. 

The act of June 11, 1938, making appropriations for the military 
establishment for the fiscal year ending June 30, 1939, 52 Stat. 642, 
under Citizens Military Training, Reserve Officers’ Training Corps, 
52 Stat. 664, provides: 

* * * for mileage, traveling expenses, or transportation, for transporta- 


tion of dependents, and for packing and transportation of baggage, as author- 
ized by law, for officers, warrant officers, and enlisted men of the Regular Army 
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traveling on duty pertaining to or on detail to or relief from duty with the 
Reserve Officers’ Training Corps; for the purchase, maintenance, repair, and 
operation of motor vehicles, including station wagons, * * *. 


It is not clear that an officer detailed to two or more institutions 
or schools, reasonably adjacent to each other, should not be expected 
to reach such places at his own expense, especially if in so reporting, 
the journey to and from the officer’s home or place of residence to the 
school or institution, is performed under a schedule which permits 
the individual’s visit to be effected on different school days, if the 
units are within the limits of one city. There appears also for noting 
the question of how much less than 90 miles travel per week is re- 
quired, inasmuch as it is conceivable, even where official necessary 
visits between schools are required on the same day that the short dis- 
tance traveled would not justify reimbursement, the officer under such 
circumstances being put to no substantial expense or at least to such 
little cost that he would not feel justified in wasting the time neces- 
sary to prepare and perfect his claim. 

Assuming that such travel between schools is necessary on the same 
day and is sufficient to warrant submission of a claim for traveling 
expenses, there is no authority to compute such traveling expenses on 
a mileage rate except as authorized by law, and in this connection, 
attention is invited to the act of March 3, 1875, 18 Stat. 452, title 5, 
U. S. C., section 73, which provides: 

* * * That hereafter only actual traveling expenses shall be allowed to 
any person holding employment or appointment under the United States, except 
marshals, district attorneys, and clerks of the courts of the United States and 
their deputies; and all allowances for mileages and transportation in excess of 
the amount actually paid, except as above excepted, are hereby declared illegal ; 
and no credit shall be allowed to any of the disbursing officers of the United 
states for payment or allowances in violation of this provision. 

In commenting upon the effect of the act of March 3, 1875, it was 
stated in 5 Comp. Gen. 358, 363, as follows: 

This enactment prohibits reimbursement for constructive travel as well as 
prohibits payment of mileage or other forms of commutation of traveling ex- 
penses. Subsequently mileage was provided by law for officers of the Army, 
Navy, and Marine Corps, and more recently for officers of the Coast Guard, 
Public Health Service, and Coast and Geodetic Survey, and in the act of June 
10, 1922, 42 Stat. 631, section 12, provision was made for reimbursement for 
actual expenses for such officers when traveling outside the continental limits 
of the United States. The 1875 statute has also been modified by provision for 
the payment of per diem in lieu of subsistence when traveling, not only in the 
service mentioned but generally. To the extent that particular classes have 
been taken out of the statute by subsequent legislation it has been modified, but 
otherwise the act is subsisting law. It prohibits “reimbursement” of expenses 
not actually incurred, in the nature of commutation, and reimbursement for 
the cost of transportation not actually paid. 

The proposal outlined in your letter is to require that speedometer 
readings shall be shown for all official trips within the officer’s duty 
station; that there be placed on the voucher a statement describing 


the automobile, the year of its manufacture, the model of the car, 
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average previous consumption of gasoline and oil for a distance of 
not less than 1,000 miles; the current price of gasoline and oil, to be 
supported by one or more receipts as evidence of the incurring of ex- 
penses at the rate claimed, etc. While in form such a showing might 
represent a reasonable estimate of expenses incurred for official travel 
the procedure in substance cannot be regarded as any other than set- 
ting up mileage rates or commutation of traveling expenses, and this 
is expressly prohibited by law, act of March 3, 1875. Under the 
specific language of the cited statute this office would not be war- 
ranted in passing such payments to credit in the accounts of disburs- 
ing officers concerned. 


(B-3996) 


APPROPRIATIONS—FISCAL YEAR—AVAILABILITY FOR PRIOR YEAR 
METERED SERVICES—STATUTORY APPLICABILITY TO LEASED WIRE 
TELEPHONE AND TELETYPE SERVICE 


The statutory authority in the act of April 27, 1937, as amended by the act 
of April 26, 1939, 58 Stat. 624, for the charging of the entire amount of 
the payments for metered commodities or services—‘such as gas, electricity, 
water, steam, and the like, and for telephone services’”—where the period 
covered by the charge begins in one fiscal year and ends in another, to the 
appropriation or allotment current at the end of such period, may be con- 
sidered as applicable to leased wire services insofar as transmission of 
vocal messages are involved, but, teletype services not generally being con- 
sidered telephone service, payments for such services may not be made 
in the manner provided in the said acts. 


Acting Comptroller General Elliott to the Postmaster General, June 19, 1939: 
I have your letter of May 26, 1929, as follows: 


This is an inquiry concerning Public, No. 59, amending the act of April 
27, 1937, entitled, “An act to simplify accounting.” 

The effect of the new act is to eliminate a great deal of clerical work in 
connection with fiscal year accounting for telephone services. The inquiry is— 
can that act be viewed so as to include leased wires and the teletype service, 
the latter being partly leased and partly on a message basis. 


The act of April 27, 1937, 50 Stat. 119, as amended by the act of 
April 26, 1939, Public, No. 59, 53 Stat. 624, provides: 


Hereafter, in making payments for commodities or services the quantity of 
which is determined by metered readings, such as gas, electricity, water, steam, 
and the like, and for telephone services, where the period covered by the 
charge begins in one fiscal year or allotment period and ends in another, the 
entire amount of the payment may be regarded as a charge against the appro- 
priation or allotment current at the end of such period. 


The only change made by the amendment was the insertion of the 
words “and for telephone services.” If leased wires are used for the 
transmission of vocal messages payment therefor would be considered 
as payment for telephone services and may be made in accordance 
with the above act. Teletype service, however, is not generally con- 
sidered telephone service notwithstanding that telephone company 
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wires may be used for the transmission. It must be held, therefore, 
that the above act of April 26, 1939, is not applicable to teletype 
service. 


(B-4005) 


CONTRACTS—DELIVERY COST LIABILITY—PLACE OF DELIVERY 
“F, O. B. ROANOKE FARMS, TILLERY, N. C.” 


Contract provision for delivery “f. 0. b—Roanoke Farms, Tillery, N. C.” requires 
delivery, all transportation expenses paid, to Roanoke Farms near Tillery, 
N. C., and not merely delivery to railroad station at Tillery 


Acting Comptroller General Elliott to McLeod & Sinclair, June 19, 1939: 

Your letter of November 16, 1938, in effect requests review of 
settlement dated November 14, 1938, which disallowed your claim for 
$206.73, as reimbursement of expenses alleged to have been incurred 
in connection with the delivery of certain quantities of lumber to the 
Department of Agriculture, Farm Security Administration, under 
contract No, ER-Tps-82-2276, dated November 16, 1937, 

Under the terms of the contract and purchase erder No. 27930, dated 
November 16, 1937, as amended, you agreed to deliver “f. o. b. Roanoke 
Farms, Tillery, N. C.,” approximately 179,779 board feet of various 
items of lumber, for the consideration of $3,505.69. The record shows 
that you delivered such lumber to the Roanoke Farms project, Farm 
Security Administration, Tillery, N. C., and that you have been paid 
the contract price of $3,505.69, less 2-percent discount ($70.12), or 
net of $3,435.57. 

You now claim the additional sum of $206.73 as reimbursement 
of-expenses alleged to have been incurred as a result of having been 
required to make delivery of the lumber to the Roanoke Farms project 
site rather than f. o. b. cars Tillery, N. C. It is contended, in sub- 
stance, that the contract did not provide for delivery to the project 
site but merely to Roanoke Farms, Tillery, N. C. 

The invitation for bids—which became a part of your contract— 
specifically stated that delivery was to be made “f. 0. b. Roanoke 
Farms, Tillery, N. C.” Purchase order No, 27930, issued November 
16, 1937, for the items of lumber in question stipulated “f. o. b. 
Roanoke Farms, Tillery, N. C.” The question is whether these terms 
required you to bear all expenses of delivery to the Roanoke Farms 
project site near Tillery, N. C., or whether delivery to the railroad 
station at Tillery satisfied the requirements of the contract. 

In Brooks-Scanlon Co. v. Illinois Central Railroad Co., 257 Fed. 
235, 237, the court said: 

The expressions “f. 0. b.,” “f. 0. b. cars,” “f. o. b. tracks,” ete., are as free 


from ambiguity as most other words and symbols. But, however well defined 
words used in a contract may be, it is frequently the case that there can be no 
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proper determination of the meaning of a contract without an understanding of 
the circumstances and conditions with reference to which it is made. The 
meaning of a word is sometimes indicated by the context, and sometimes de- 
pendent upon the conditions under which it is used. While the letters “f. 0. b.” 
earry the idea that the delivery is to be made without a charge for prior trans- 
portation service, the use of the expression would not preclude inquiry as to 
what would be regarded as within such charges, if the conditions were dif- 
ferent from those under which it had acquired the ordinary business signifi- 
cance. * * * 


Relative to the present matter it would seem that if delivery only 
to the freight station at Tillery, N. C., was required, the contract term 
would have been “f. o. b. Tillery, North Carolina.” However, the 
term actually employed was “f. 0. b. Roanoke Farms, Tillery, N. C.” 
The words “Roanoke Farms” were of some import and cannot be 
read out of the contract. The ordinary business significance of the 
term “f. o. b.” is that the seller will deliver the goods at the desig- 
nated point “without a charge for prior transportation service.” 
Brooks-Scanlon case, supra, They imply that the buyer shall be free 
from all expenses and risks attending the delivery of the property 
at the point named in the contract for such purpose. The designated 
point in this case was not Tillery, N. C., or the tracks or freight 
station at Tillery, but was specifically “Roanoke Farms, Tillery, 
North Carolina.” The intent of the contract was clearly to have the 
lumber delivered to the Roanoke Farms project, and having so con- 
tracted there is no legal basis for allowing you any amount in addi- 


tion to your contract price for such delivery. 
Accordingly, the settlement disallowing your claim must be, and 
is, sustained. 


(B-4021) 


QUARTERS ALLOWANCE—FOREIGN SERVICE OFFICER RETIRED EF- 
FECTIVE AFTER PERMISSION TO VISIT THE UNITED STATES— 
RENTED QUARTERS MAINTAINED FOR FAMILY AT FOREIGN POST 
AFTER OFFICER’S DEPARTURE 


Where a foreign service officer's request for permission to retire on the basis 
of 30 years of service under the act of February 23, 1931, 46 Stat. 1211, is 
administratively approved effective at a subsequent date, and he is granted 
cumulative annual leave of absence with pay to the effective date of retire- 
ment with permission to visit the United States, transportation expenses 
and per diem of himself and family and cost of shipping household effects 
to be at Government expense, and quarters at the foreign post under lease 
were maintained and paid for by the officer, after his departure, for his 
family who departed prior to the effective date of his retirement, no objec- 
tion will be raised to the payment made as allowance for living quarters 
for the period of such maintenance in view of the broad discretion con- 
ferred by statute and regulations upon the administrative office with regard 
to the granting of allowances during leave or other absence from post of 
duty. 


Acting Comptroller General Elliott to the Secretary of State, June 19, 1939: 
Your letter of April 26, 1939, is as follows: 


Reference is made to a Notice of Exception issued under date of January 7, 
1939, suspending the sum of $34.25 against the charge for allowance for living 
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quarters on an annumbered voucher in the June 1938 accounts of Alexander P. 
Cruger, American Foreign Service officer at Funchal, Madeira. 

Mr. Cruger departed from his post at Funchal on June 15, 1938, to take leave 
in the United States prior to his retirement from the Foreign Service on October 
31, 1938, and his family remained at Funchal until July 28, 19388. 

Since Mr. Cruger proceeded to the United States on leave of absence on 
June 15, 1988, left his family at his post until July 28, 1988, and maintained 
and paid for living quarters under a lease thereat until July 31, 1938, as shown 
by his accounts for the period July 1 to September 30, 1938, it does not appear 
that the provisions of paragraph 9 (d) of the Standardized Regulations to 
Govern Allowances for Living Quarters are applicable to his case as indicated 
on the Notice of Exception under reference. Paragraph 9 (d) applies to the 
case of an officer resigning, dismissed, or retiring. Mr. Cruger was in none of 
these categories when he left his post at Funchal on June 15, 19388. He was an 
active officer in the Foreign Service and remained such until his retirement on 
October 31, 1938. It is submitted that paragraph 9 (d) would have had appli- 
cation to his case only had be remained at Funchal and occupied living quarters 
there, up to and beyond October 31, 1938. 

When Mr. Cruger left Funchal on June 15, 1988, his status was that of an 
active officer entering on a period of leave of absence with pay granted him by 
the Secretary of State in the exercise of the discretion allowed him in such 
matters. It would therefore appear that paragraph 9 (g) of the Standardized 
Regulations has application to his case rather than paragraph 9 (d) ; and as the 
amount here in question was charged in accordance with the provisions of 
paragraph 9 (g) it is believed that the suspension should be removed. 

Mr. Cruger’s application for retirement, at the conclusion of his period of 
leave of absence, had been granted prior to his departure from his post, and 
he was authorized to return to the United States and ship his household effects, 
at Government expense, during his period of leave or at the conclusion thereof. 
It is the Department’s interpretation that his departure from Funchal prior to 
the expiration of his leave, and to the effective date of his retirement, did not 
alter his status as that of an active officer on authorized leave of absence with 
pay. This has, in fact, been the Department’s interpretation in other similar 
cases and was believed to have the concurrence of your office. 

Therefore, for the proper adjustment of the suspension in question, as well 
as for the future guidance of the administrative officers of the Department, it 
is requested that you re-examine the matter in the light of the further informa- 
tion furnished in this letter. 


By State Department letter of November 3, 1937, the officer was 
advised, in part pertinent, as follows: 


With reference to your despatch dated October 11, 1937, requesting permission 
to retire on the basis of thirty years of service under the act of February 23, 
1931, you are informed that your retirement has been approved effective at the 
close of business on October 31, 1938. 

* ~ * * * * . 

You are hereby granted cumulative annual leave of absence for one hundred 
and eighty days with permission to visit the United States in 1938 with salary. 
This leave should not extend beyond Oct. 31, 1938, the effective date of your 
retirement. You are requested to inform the Department of the exact date of 
your departure from your post for the United States on or after May 1, 1938, 
and the exact date of your arrival at your home or destination. 

The transportation expenses and per diem of yourself and family and the 
cost of shipping your effects are authorized subject to the provisions of the 
Travel Regulations from Funchal to Brooklyn, New York, your place of resi- 
dence in the United States at the time of your appointment, or to any other 
point to which the cost would be no greater. * * 


The record discloses that Mr. Cruger, in pursuance of the above, 
departed from his post at Funchal, Madeira, on June 15, 1938, pro- 
ceeding at Government expense to Brooklyn, N. Y.; that quarters 
under lease were maintained and paid for by the officer at the former 
post of duty until July 31, 1938, and occupied by his dependents 
until the actual date of their departure for the United States on 
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July 28, 1938; that, by reason of the maintenance at the officer’s 
expense of quarters at his regular post of assignment abroad, allow- 
ances were claimed and paid to July 31, 1938, under the Standardized 
Regulations to Govern Allowances for living Quarters, Heat, Fuel, 
and Light for Civilian Officers and Employees of the Government 
Stationed in Foreign Countries promulgated by authority of the act 
of June 26, 1930, 46 Stat. 818; and that credit was withheld for the 
payment of such allowances for the period subsequent to the date 
of the officer’s departure on June 15, 1938, under paragraph 9 (d) 
of said regulations providing : 


Allowances to an officer or employee resigning, dismissed, or retiring will 
terminate the day such officer or employee leaves his post or the day the 
resignation, dismissal, or retirement becomes effective, whichever date is the 
earlier. 


It is now alleged that when Mr. Cruger left Funchal on June 15, 
1938, his status was that of an active officer entering on a period of 
leave of absence with pay granted him by the Secretary of State in 
the exercise of the discretion allowed him in such matters; that he 
remained in such status to the effective date of his retirement, and 
according to the Department’s interpretation, was entitled to pay- 
ment of such allowances under paragraph 9 (g) of the cited regula- 
tions providing: 


The right to allowances will continue (1) not to exceed 90 days during 
authorized leave of absence with pay, plus transit time when leave is taken 
in the United States or, (2) while temporarily absent under orders from post 
of assignment, subject to the condition, however, in either case, that the officer 
or employee maintains and pays for his quarters at his regular post of assign- 
ment during such period, a certificate by the officer or employee to this effect 
to appear on the voucher in the space provided therefor. Under the same 
conditions allowances may be continued during the period when an officer or 
employee is absent from regular post of assignment without pay on account 
of illness or beyond the period specified above of leave with pay, provided the 
head of the department or establishment concerned is satisfied and so de- 
termines that said continuance would be in the public interest. 


Section 22 of the act of February 23, 1931, 46 Stat. 1210, provides, 
in part: 


The Secretary of State is authorized, whenever he deems it to be in the 
public interest, to order to the United States on his statutory leave of absence 
any Foreign Service officer or vice consul of career who has performed three 
years or more of continuous service abroad: Provided, That the expenses of 
transportation and subsistence of such officers and their immediate families, in 
traveling from their post to their homes in the United States and return, shall 
be paid under the same rules and regulations applicable in the case of officers 
going to and returning from their post under orders of the Secretary of State 
when not on leave: And provided further, That while in the United States the 
services of such officers shall be available for trade conference work or for 
such duties in the Department of State as the Secretary of State may pre- 
scribe * * &, 


That the instructions of November 3, 1937, supra, constitute an 
order for travel to the United States for the purpose of granting 
statutory leave, rather than an order for travel to the United States 
for purposes of retirement with the granting of leave as a mere 
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incident thereto, is not entirely clear from the language used in said 
instructions. However, in view of the broad discretion conferred by. 
the statute and the regulations upon the administrative office with 
respect to the granting of allowances during leave or other absence 
from post of duty the voucher, if otherwise correct, will be passed 
to the credit of the involved disbursing officer. 


(B-4118) 


CONTRACTS—MISTAKES—BIDS—ALLEGATION AFTER VERIFICATION 
AND AWARD 


Where, after Government representatives had conferred with the low bidder to 
ascertain its ability to perform the work contemplated by the invitation 
for bids, and acceptance of the bid after assurance of the bidder that it 
fully understood the requirements of the invitation, the bidder alleges 
mistake in that it was unaware that the articles could not be manufactured 
in the manner it had contemplated and that certain type tests would be 
required, there is no legal basis for releasing the bidder from the obliga- 
tions imposed under its accepted bid and bid bond, the specifications and 
drawings having been clear and unambiguous; the reliance on representa- 
tions of its supplier not affording any basis for relief; the contract result- 
ing from the bid acceptance not being unconscionable; the mistake in bid 
not having been mutual, nor the difference in bid prices between the accepted 
bid and the only other bid such as to indicate error or so apparent as to 
presume the contracting officer knew of the mistake and sought to take ad- 
vantage thereof; the bid price and bid acceptance having been as intended 
by the respective parties; and the Government or its representatives not 
being under any duty to inform the bidder that the means it proposed to 
follow in the manufacture of the articles might not be successful, it being 
the duty of the bidder to anticipate any obstacle which might be encountered 
in the performance of the work. 11 Comp. Gen. 65, involving mistake alleged 
or discovered prior to award, distinguished. 


Acting Comptroller General Elliott to the Secretary of War, June 19, 1939: 


There has been received your letter of June 1, 1939, as follows: 


Enclosed herewith is letter dated May 18, 1989, from the H. K. Porter Com- 
pany, Inc., Pittsburgh, Pa., requesting release from bid submitted by it in 
response to circular No. 953-389-179, issued by the Watervliet Arsenal for the 
procurement of forgings and plungers for 5’’ Navy guns under manufacture at 
the Watervliet Arsenal. 

This matériel has been procured in the past and the only bidder in each 
case was the International Nickel Company, Inc. The circular advertisement 
here referred to was forwarded to each of the following firms: 


The International Nickel Co., Inc. 
American Brass Company. 
Whitehead Metal Products Co. 
American Manganese Bronze Co. 
Pittsburgh Forge Co. 

Heppenstall Co. 

Bolton & Lucas. 

The Steel Improvement & Forge Co. 
Koppers Co. 

Timken Detroit Axle Co. 

The Burgess Co., Inc. 


It will be noted that no copy was furnished the H. K. Porter Company, Inc. 
However, in view of the fact that Mr. Lyon McCandless is vice president of 
the Burgess Company and also the H. K. Porter Company, it is possible that the 
invitation to bid forwarded to the Burgess Company may have been turned over 
by that firm to the Porter Company. 
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On April 12th, bids were opened at the Watervliet Arsenal and only two 
firms bid on this material, namely, the H. K. Porter Company and the Inter- 
national Nickel Company. A signed copy of each of the bids submitted is 
enclosed herewith for your information. It will be noted that the bid sub- 
mitted by the H. K. Porter Company is approximately 24 of the bid of the 
International Nickel Company, the total difference between the two bids being 
approximately $9,000. 

Inasmuch as the bid of the H. K. Porter Company was so much lower than 
any price heretofore quoted on this material the Watervliet Arsenal requested 
the ordnance officer stationed at the Pittsburgh district ordnance office to con- 
tact the Porter Company with a view toward ascertaining its ability to satis- 
factorily perform under this contract. Correspondence between the Watervliet 
Arsenal and Pittsburgh Ordnance District is enclosed herewith, which indicates 
that after due inspection and conference with officials of the H. K. Porter 
Company the War Department was assured that if award be made to the 
H. K. Porter Company performance could reasonably be expected within the 
time set for delivery. 

After submitting contract to the Porter Company for execution, this firm 
realized its inability to perform only after certain matters pertaining to the 
contract were brought to its attention by representatives of the International 
Nickel Company. The bid appears to have been submitted in good faith with 
the definite understanding of what was ultimately required but due to inexperi- 
ence on the part of the successful bidder, manufacturing processes were not 
known. 

The items to be procured are required in the manufacture of 5’’ guns for 
the Navy Department and it is vitally important that these items be procured 
without delay in order that the Navy order may be completed within a specified 
time, as these guns must be installed on ships now under construction. How- 
ever, this Department is of the opinion that the H. K. Porter Company cannot 
legally be relieved from the terms of its bid. 

It is requested that the enclosed papers be returned to this office with your 
decision. 


The needs of the Government were described in the invitation as 
follows: 


| 
im Articles or services Quantity 


| 


Forgings, copper-nickel alloy, air cylinders for 5-inch Navy | 
guns per Navy Department Specification 46 M 7f, ma- | 43 to 50 
Shine and tested in accordance with drawing 159364 dated | 
6/3/32. 

Drawing quoted above shows the dimensions the forgings must 
be machined to prior to the hydrostatic tests indicated. 
Air-pressure tests will be made by this arsenal after final ma- 
chining of the remainder of the forgings at this plant. 
Should any forging fail to meet the air tests prescribed the | 
contractor will be required to make replacement. 





Plungers, per drawing 159398 revised 2/26/35 43 to 50 


Item 2 to be made of copper-nickel alloy, the chemical and 
physical requirements of which are shown on the drawing 
quoted above. To be semifinish machined by contractor | 
in accordance with the drawing requirements. Final ma- 
chining will be done by this arsenal. An eccentricity of .02 | 
in the bore of the plunger in relation to the exterior will be 
permitted. 

Inspection of both the above items will be made at plant of the 
contractor with final inspection and acceptance at this arse- 
nal. All hydrostatic tests which must be made by the con- | 
tractor will be made in the presence of the inspector. 
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Examination of the bids submitted with your letter shows that the 
bid of the H. K. Porter Co., Inc., for furnishing 50 forgings under 
item 1 and 50 plungers under item 2 was in the respective amounts 
of $17,933 and $3,925, as against the prices of $24,733.50 and $5,205 
quoted by the International Nickel Co., Inc., the only other bidder. 

It appears that the contracting officer, before making the award, 
requested the Pittsburgh ordnance district to furnish a report as to 
whether the low bidder was in a position to manufacture the re- 
quired parts in accordance with the drawings and specifications and 
within the period of 60 days designated in its bid. The Pittsburgh 
district reported under date of April 15, 1939, in part, as follows: 


2.* * * The bid submitted by this facility was forwarded without the 
knowledge of or suggestion by this office. Since receiving your letter, I have 
been informed that the plant manager visited Washington, D. C., and studied 
production of this item at the navy yard. The management has informed me 
that they have a specific quotation from the International Nickel Company for 
the metal to be used. 

8. Promptly upon receipt of the basic letter, a conference was arranged 
between the inspection staff of this office and the management of the H. K. 
Porter Company in order to determine the capability of this facility to perform 
the work in question. The inspection staff of this office is fully aware of the 
manufacturing and test problems involved, as they have been engaged for 
some time in conducting such inspection for Watertown and Rock Island 
Arsenals at the plant of the International Nickel Company. As a result of the 


conference, the questions raised by Watervliet Arsenal are answered specifi- 
cally as follows: 


1. Q. Bid submitted on patented chemical analysis of monel metal. 

A. The H. K. Porter Company will obtain the K monel meta] from the 
International Nickel Company, Huntington, W. Va., if they are the suc- 
cessful bidders on the subject order. All chemical and possibly physical 
tests will have to be conducted at the International Nickel Company. The 
Porter Company has no chemical or physical laboratory facilities. Tenta- 
tive arrangements have been made with our inspection staff to make tests 
locally or at the International Nickel Company. 

' 2. Q. Can they manufacture in accordance with drawings, specifications, 
and prescribed tests? 

A. While the H. K. Porter Company’s equipment is quite old, it is be- 
lieved that they can machine to the tolerance required on the drawings. 
They are not equipped for fine precision work. 

3. Q. Can they deliver in sixty days? 

A. It is believed that delivery schedules can be met provided the Inter- 
national Nickel Company makes delivery of monel metal on schedule. 

4. Q. Have they previously manufactured parts of this type? 

A. No. They are doing rough machine work on shafts, forgings, and 
valves for the U. S. Army Engineers. 

5. Q. Statement of source of foreign materials. 

A. The International Nickel Company will supply the monel metal. 

6. Q. Statement of exceptions. 

A. The Porter Company states they fully understand requirements and 
do not desire to submit a statement of exceptions. 


4. In view of the fact that the monel metal will be supplied by the Inter- 
national Nickel Conypany, and since precision machine work is not involved, it 
is the opinion of this office that the H. K. Porter Company is in a position 
to manufacture the required parts and in the time specified. 

The record shows that after receipt of the above-quoted report 
award was made and purchase order issued to the low bidder, the 


H. K. Porter Co., Inc., on April 19, 1939, and that it was not until 
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some time thereafter that any mistake or inability to perform was 
alleged by the contractor. 

The basis or theory of the contractor’s claim for relief from the 
consequences of the alleged mistake is set forth in its letter of May 
18, 1939, as follows: 


The H. K. Porter Company, Inc., was founded in 1866 and has been manu- 
facturing industrial locomotives and machinery for more than seventy years. 
This work involves extensive forging and machining of steel. As the result 
of the depression the company was forced through a period of reorgunization. 
It was finally refinanced and began business anew on March 1, of this year. 
Business was slow and we turned to Government work in an effort to supple- 
ment and keep our organization intact and forge ahead. We have received 
and completed several contracts for the U. S. engineers for machine work in 
line with our long years of experience. The above circular No. 953-389-179, 
came into our factory. This was our first invitation to bid on Ordnance work, 
but on looking it over we saw no reason why we should not be able to do it. 

We accordingly read the specification and the drawings and it seemed quite 
apparent to us that these copper nickel forgings could be made by taking a 
small block and hammering it out by the forging process to approximately the 
size desired. Then we proposed to machine the forging to the exact dimen- 
sions shown on Navy Department drawing 159364, referred to in the invitation. 
In this connection, it may be mentioned that our shop superintendent, an en- 
gineer with thirty years of experience in machine work, following education 
at Carnegie Institute of Technology, had confirmed this opinion. He had re- 
cently visited the Naval Gun Factory in Washington, D. C., looking for work 
in our line, and saw this same type of forgings being made of steel. He had 
made a note of these so we decided to go-ahead without hesitation and sub- 
mit a bid, without realizing that monel metal cannot be reforged to make air 
cylinders of this design. 

Preparatory to bidding we invited quotations on monel metal from Williams 
& Company, Inc., of Pittsburgh, Pa., the local representatives for monel metal. 
We received a quotation covering monel billets, and stating that they were to 
“meet Navy specifications 46m7f insofar as chemical properties only are con- 
cerned, which will be of identical material which International Nickel Com- 
pany reforge to meet the physical properties of this specification.” This there- 
by was to us a confirmation of our conclusion that this monel metal could be 
reforged to make these air cylinders. We accordingly figured on a block of 
metal which we believed could be reforged to give the size required on Navy 
drawing No. 159364, and on that basis the unit price of 35¢ per pound which 
they auoted to us appeared to be about in line. We accordingly figured our 
expense for furging and other costs involved and submitted our bid in the total 
sum of $19,669.50. We understand we are low by approximately $7,000 and 
that the International Nickel Company was the only other bidder. 

A few days after the bids were opened, one Mr. W. A. Mortensen, chief in- 
spector, Pittsburgh ordnance district, called at our factory, which is located 
at 49th and Harrison Streets in Pittsburgh, advising that Watervliet Arsenal 
had requested him to investigate whether or not we could do this job. We 
showed him our equipment and facilities and explained to him how we had 
figured on doing this work, including this reforging process. At the conclu- 
sion of the conference he stated he saw no reason why we could not do the job. 

A few days later, about April 21st, we received notification of contract, with 
multiple copies, with request that we execute the same and provide a bond. 
We accordingly got in touch with a bonding company to write the bond and 
were just about ready to have the papers signed up and the contract returned 
to the Arsenal when a representative from New York of the International 
Nickel Company, together with a representative of Williams & Company, the 
local representatives, called on us. As soon as the conference was begun they 
told us in the first place that the block which we had figured on was entirely 
too small; that monel metal cannot be reforged to make these cylinders; that 
it is necessary to buy a full size block and have it machined down to the re- 
quired size of the air cylinders. They explained that instead of having a block 
weighing approximately 600 pounds, it should be about 1,700 pounds. We con- 
fronted them with the Williams & Company’s above letter of April 11 and they 
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then said maybe it could be forged and they cooperated with us to the extent 
of sending us a block of the size we had ordered and the head of their forged 
division of Huntington, West Virginia, to superintend the work, and an effort 
was made to forge the block, but without success. This man advised that we 
would be unable to meet the physical tests which were required by the arsenal. 
We had figured on a hydrostatic test as shown on drawing No. 159364. There is 
no mention of a physical test on this drawing, even though the invitation states: 
“Machined and tested in accordance with drawing 159364.” The only test 
shown on this drawing, from our observation, is the hydrostatic test. This was 
solved eventually by some one pointing to the following wording in a block in 
the righthand corner: 

“Air cylinder forgings Copper nickel 

Alloy (46—m-7),” 

and from this we were referred to specification for “Nickel-Copper-Alloy,” 
46-m-7-f, which was a Navy Department specification, which eventually dis- 
closed a physical test. We have to admit that we missed this extenuating 
reference. Paragraph 1 of invitation schedule for bids said that forgings were 
“machined and tested in accordance with drawing 159364.” We referred to that 
drawing and found not one word about physical tests, and unfortunately stopped 
there. 

We may add further that to the best of our information and belief no one 
except the International Nickel Company, the other bidder on this circular, has 
ever been successful in producing these copper nickel air cylinders, 

As above stated, in cases where there has been an honest mistake in bidding 
it has been the uniform policy of the Government to relieve the contractor from 
the injustice of forcing him to accept the contract only to suffer a heavy loss. 
This principle, which is referred to as reformation of bidding, is recognized in 
11 Comp. Gen. 65. This usually occurs where a bidder through mistake leaves 
cut or fails to estimate on a part of the work. It seems to us, however, that 
this case is the same in principle. It is a mistake in both cases. We feel that 
the situation we are in now cannot justly be said to be due to any fault or 
negligence on our part. We diligently endeavored to read and understand the 
drawings and specifications but found nothing in there to tell us of the tricky 
character of monel metal, making it necessary that it be machined from a large 
block and that it could not be reforged to make this product. We also over- 
looked or failed to find the specification requirements for physical test. 


Since the contract had been awarded to the H. K. Porter Co., Inc., 
before there was any allegation of error, the question here involved 
is rot whether the contractor made a bona fide mistake in the prepara- 
tion of its bid—which point is not conceded—but whether, neverthe- 
less, a legal and binding contract was formed by the acceptance of 
the bid. In this respect this case is to be distinguished from the case 
reported in 11 Comp. Gen. 65, and the other cases referred to in the 
contractor’s letter, involving mistakes alleged or discovered prior to 
the award. The case of the White Motor Co., also referred to by the 
company, appears to have been disposed of by a claims settlement on 
the apparent basis that the specifications were misleading. The ac- 
tion in that case would not, in any event, constitute a precedent for 
disposition of this case. 

The established rule is that where a bidder has made a mistake in 
the submission of a bid and the bid has been accepted, he must bear 
the consequences thereof unless the mistake was mutual or the error 
was so apparent that it must be presumed the contracting officer knew 
of the mistake at the time he accepted the bid and sought to take 
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advantage thereof. 26 Comp. Dec. 286; 6 Comp. Gen. 526; 8 id. 362. 
The Standard Government Instructions to Bidders, which bidders 
are cautioned in the invitation to read, provide in paragraphs 14 and 
19 as follows: 


Withdrawal of bids—Bids may be withdrawn on written or telegraphic re- 
quest received from bidders prior to the time fixed for opening. Negligence 
on the part of the bidder in preparing the bid confers no right for the with- 
drawal of the bid after it has been opened. 

Errors in bid.—Bidders or their authorized agents are expected to examine the 
maps, drawings, specifications, circulars, schedule, and all other instructions 
pertaining to the work, which will be open to their inspection. Failure to do 
So will be at the bidder’s own risk, and he cannot secure relief on the plea of 
error in the bid. In case of error in the extension of prices the unit price will 
govern. 


There is nothing on the face of the bid of the H. K. Porter Co., 
Inc., to indicate that the amount thereof is other than that intended 
by the bidder. While its bid on item 1 is approximately $6,800 less 
than that of the International Nickel Co., Inc., and its bid on item 2 
is approximately $1,300 less than that of the other bidder, such differ- 
ences, alone, would not necessarily indicate error. In fact it appears 
that there was no mistake or misunderstanding on the part of either 
party to the contract as to the articles that were required to be fur- 
nished or the prices that were to be paid therefor. In other words it 
appears that the bid was as intended by the bidder and the acceptance 
was as intended by the contracting officer. In any event, the contract- 
ing officer, as stated above, requested a report as to the bidder’s ability 
to perform, and was advised that the bidder fully understood the 
requirements. When the bidder in effect confirmed its bid the con- 
tracting officer was under no further obligation to protect the bidder’s 
interest in the matter. After such verification there was no other 
course for him to follow than to accept the bid as submitted and 
verified. 10 Comp. Gen. 388; 14 éd. 453; 18 éd. 39. 

With respect to the contractor’s statements to the effect that it 
had not contemplated that physical tests would be required, in 
addition to the hydrostatic tests shown on drawing No. 159364, it 
is to be noted that the invitation itself specifically states that the 
air cylinders under item 1 are to be “per Navy Department Specifica- 
tion 46 M 7f.” Examination of that specification shows that it deals 
extensively with the required physical properties of the material and 
the methods of testing such properties. That such physical proper- 
ties would be required was expressly recognized in the quotation 
of the supplier’s representative, referred to in the contractor’s letter. 

There have not been overlooked the contractor’s statements to the 
effect that the Government’s inspector was shown its equipment and 
facilities and informed how it proposed to do the work, including 
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the reforging process—such statements apparently being adduced 
to show that the Government either joined in a mutual mistake or 
through its superior knowledge attempted to take advantage of 
the contractor. It is impossible to draw either of these conclusions 
from the above-quoted report of the Pittsburgh ordnance district. 
On the contrary, in view of the facts reported, it does not appear 
that the officers of the Government in any way caused or contributed 
to any error which may have been made. They did not request the 
contractor to bid, and, upon receipt of its bid, took every reasonable 
precaution to insure that the contractor understood the requirements 
of the invitation. 

However, even if it could be conclusively established that the rep- 
resentatives of the Government were aware that the contractor pro- 
posed to use a “reforging” process and if it could be established, 
also, that the contracting officer did not believe that such process 
was practicable or possible, it would not follow that the Government 
would be responsible for the contractor’s inability to perform the 
contract, The Government did not make and was under no obliga- 
tion to make any warranty to the contractor that any particular 
means could be used in finishing a product complying with the 
requirements of the invitation, specifications, and drawings. It ap- 
pears that such requirements are clear, and that the articles can 
be manufactured in strict accordance therewith. 

It was the contractor’s responsibility in preparing its bid to antici- 
pate any obstacles which might be encountered in performances of 
the work. As stated by the Supreme Court of the United States 
in the case of Carnegie Steel Co. v. United States, 240 U. S. 156, 164, 
in holding that delays due to scientific experimentation in an 
endeavor to meet the requirements of the Government’s specifications 
were not unavoidable or otherwise excusable under the liquidated- 
damage clause of the claimant’s contract : 

* * * It would seem that the very essence of the promise of a contract 
to deliver articles is ability to procure or make them. But claimant says its 
ignorance was not peculiar, that it was shared by the world and no one knew 
that the process adequate to produce 14-inch armor plate would not produce 
18-inch armor plate. Yet claimant shows that its own experiments demon- 
strated the inadequacy of the accepted formula. A successful process was 
therefore foreseeable and discoverable. And it would seem to have been an 
obvious prudence to have preceded manufacture, if not engagement, by experi- 


ment rather than risk failure and delay and their consequent penalties by 
extending an old formula to a new condition. 


See, also, Day v. United States, 245 U. S. 159, 161, where the court 
said: 


One who makes a contract never can be absolutely certain that he will be 
able to perform it when the time comes, and the very essence of it is that 
he takes the risk within the limits of his undertaking. The modern cases 
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may have abated somewhat the absoluteness of the older ones in determining 
the scope of the undertaking by the literal meaning of the words alone. The 
Kronprinzessin Cecilie, 244 U. 8. 12, 22. But when the scope of the undertak- 
ing is fixed, that is merely another way of saying that the contractor takes the 
risk of the obstacles to that extent. * 

The bid submitted by the H. K. Porter Co., Inc., was as intended, 
and the fact that the contractor may have relied in preparation 
thereof on information furnished by its supplier’s representative, 
which information is now alleged to have proved erroneous, affords 
no basis for relief from the obligation of its contract. See 6 Comp. 
Gen. 504; 18 éd. 28, 

Furthermore, the bid of the H. K. Porter Co., Inc., is accompanied 
by a bid bond in the amount of $6,000, conditioned as follows: 

Now, Therefore, if the principal shall not withdraw said bid within the 
period specified therein after the opening of the same, or, if no period be 
specified, within sixty (60) days after said opening, and shall within the period 
specified therefor, or, if no period be specified, within ten (10) days after the 
prescribed forms are presented to him for signature, enter into a written con- 
tract with the Government, in accordance with the bid as accepted, and give 
bond with good and sufficient surety or sureties, as may be required, for the 
faithful performance and proper fulfillment of such contract, or in the event 
of the withdrawal of said bid within the period specified, or the failure to 
enter into such contract and give such bond within the time specified, if the 
principal shall pay the Government the difference between the amount specified 
in said bid and the amount for which the Government may procure the 
required work and/or supplies, if the latter amount be in excess of the former, 
then the above obligation shall be void and of no effect, otherwise to remain 
in full force and virtue. 

In the case of Crilly v. Board of Education, 54 Ill. App. 371, the 
plaintiff, who had submitted a bid for the erection of a building, 
alleged that by a clerical error his bid was $3,000 less than intended 
and requested relief in equity in the form of correction of his bid and 
return of the deposit made in connection therewith. The court re- 
fused to grant relief, on the ground that if a mistake had been made 
it might easily have been avoided by the exercise of ordinary care. 
In Brown v. Levy, 29 Tex. Civ. App. 389, 69 S. W. 255, return of a 
bid deposit on a plea of error in the amount of $10,000 in adding the 
items involved was likewise refused, the court holding that validity 
of the contract which arose on acceptance of the bidder’s offer was 
not affected by the fact that the bidder had made a miscalculation 
in his preliminary estimates. 

The case of Daddario v. Town of Milford, 

5 N. E. (2d) 23, 107 A. L. R. 1447, was a suit in equity to compel 
the return of a curtified check for $5,000 deposited with the defendant 
to accompany a proposal for constructing a public improvement 
financed in part by the Federal Emergency Administration of Public 
Works. The plaintiff had attempted to withdraw his proposal on 


the day following the opening of the bids, on the ground of serious 
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errors in two items, contrary to the requirements of the invitation 
which provided that no bidder might withdraw his bid for 30 days 
after the day set for the opening thereof, and had later failed to 
execute contract and bond within 10 days after notice of award, in 
accordance with the terms of the proposal. The court held that in 
so violating the terms of the proposal he had forfeited the deposit, 
and refused to grant the relief requested, despite the fact that the 
board of sewer commissioners of the town had made an unauthorized 
award to the next higher bidder before making the award to the 
plaintiff. See, also, Scott v. United States, 44 Ct. Cls. 525; Baltimore 
v. J. L. Robinson Construction Co., 123 Md. 660, 91 Atl. 682, L. R. A. 
1915A, 225, and other cases cited in 15 Comp. Gen. 1049; 16 Comp. 
Gen. 98; 17 id. 659. 

On the facts disclosed in this case I am unable to conclude that the 
contracting officer must be presumed to have accepted the bid of the 
H. K. Porter Co., Inc., in bad faith, or that the contract resulting 
from the acceptance is unconscionable. Hence, there would appear 
no basis on which this office may hold that the acceptance of the bid 
did not give rise to a contract legally binding on the bidder. United 
States v. New York and Porto Rico Steamship Co., 239 U. 8. 88; 
United States v. Purcell Envelope Co., 249 U. S. 313; American 
Smelting and Refining Co. v. United States, 259 U.S. 75. 

In the absence of a statute specifically so providing, no officer of 
the Government has authority to give away or surrender any right 
vested in or acquired by the Government under a contract. See 
Brawley vy. United States, 96 U. 8. 168; Simpson vy. United States, 
172 U. S. 372; United States vy. American Sales Co., 27 Fed. (2d) 389, 
affirmed in 32 Fed. (2d) 141, and certiorari denied, 280 U. S. 574. 
As stated by the Court of Claims in Pacific Hardware Co. v. United 
States, 49 Ct. Cls. 327, 335; “It is unquestionably true that an official 
of the Government is not authorized to give away or remit a claim 
due the Government. This rule is grounded in a sound public policy 
and is not to be weakened.” The rule is applicable to the accounting 
as well as the administrative officers of the Government and considera- 
tions of sympathy for the possible misfortune of a contractor do not 
authorize the waiving of the rule. 

Accordingly, the opinion of your Department that the H. K. 
Porter Co., Inc., cannot legally be relieved from the terms of its bid 
appears correct, and this office cannot authorize releasing the com- 
pany from the obligation imposed upon it under its accepted bid and 
the bid bond. 

The papers are returned herewith. 
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(B-4180) 


APPOINTMENTS—EFFECTIVE DATE—QUALIFYING ENTRANCE ON 
DUTY CONDITION—FORTY-HOUR WEEK EMPLOYEES 


Where an employee employed on a per hour 5-day week basis—Monday to 
Friday—is promoted to a per annum 5-day week position—Monday to 
Friday—*“effective when you enter upon duty,” he is not entitled to salary 
for the intervening Saturday and Sunday notwithstanding acceptance of 
the appointment on the intervening Saturday, the appointment having been 
qualified as to its effective date and entrance on duty not having been possi- 
ble or in fact made until the following Monday, the beginning of the next 
5-day week period. 


Acting Comptroller General Elliott to the Secretary of the Navy, June 19, 1939: 
I have your communication of May 26, 1939, as follows: 


Claim of Joseph A. Giovannoni, a civil employee of the Navy Yard, Wash- 
ington, D. C., for the sum of $17.14 deducted from his salary for two days, April 
1 and April 2, 1939, the Saturday and Sunday intervening between the last work- 
day on a per diem basis as toolmaker (planner and estimator), group III at 
$1.308 per hour, and on a per annum basis as associate mechanical engineer, 
P-3, group TV (b) at $3,200 per annum, under a promotion issued by the Navy 
Department under date of Mar. 24, 1939. 

Respectfully forwarded to the Comptroller General for his decision as to 
whether Joseph A. Giovannoni is entitled to pay for April 1 and April 2, 1939. 

The reasons for making the deduction from the salary of Joseph A. Giovannoni 
are set forth in the second endorsement of the Accounting Officer of the Wash- 
ington Navy Yard on subject claim. 


The statement of the accounting officer of the Washington Navy 


Yard, to which you refer, is as follows: 


Subject: Promotion from toolmaker (planner and estimator), group III at 
$1.308 per hour, to associate mechanical engineer, P-3, group IV (b) at $3,200 
per annum—Joseph A. Giovannoni. 

1. Forwarded.—As evidenced by the attached papers, Mr. Giovannoni was pro- 
moted from toolmaker (planner and estimator) group III at $1.508 per hour 
and appointed associate mechanical engineer, P-3, group IV (b) with pay at 
the rate of $3,200 per annum, to take effect on entrance upon duty. This ap- 
pointment was received in the navy yard prior to Thursday, March 30, 1939, 
but, although he signed a formal acceptance on April 1, 1939, Mr. Giovannoni 
did not actually enter upon duty in his new position until Monday, April 3, 1939. 

2. Compensation of the position formerly held was on a per hour basis, and 
employment was for 40 hours per week on five days from Monday to Friday, 
inclusive. Since Mr. Giovannoni completed his workweek on a per hour basis 
on Friday, March 31, 19389, and was paid on that basis for his full 40 hours 
work for that workweek, doubt exists as to whether or not he is entiled to any 
further compensation until the beginning of another work period. The schedule 
of employment under the new position requires 40 hours’ work on five days, 
Monday to Friday, inclusive. 

3. Therefore, under the promotion in question, pay bas been credited only 
from April 3, 1939, irrespective of the fact that appointment to the new position 
was accepted as of April 1, 1989. A parallel case involving the promotion of 
Mr. Ralph F. Bergman from machinist, group ITI, at $1.056 per hour to inspector 
of engineering materials, CAF-—5, $2,200, was similarly treated by crediting pay 
only from April 3, 1939. 

4, Pursuant to instructions contained in Article 2302-1 (b), Bureau of Sup- 
plies and Accounts Manual, an advance decision of the Comptroller General is 
requested as to crediting these employees with 349 month’s pay on account of 
two non-work days, April 1 and 2, 1939, at $3,200 and $2,200 per annum 
respectively. 

161412—39——62 
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The administrative order of March 24, 1939, promoting this em- 
ployee reads, so far as here material, as follows: 

Subject-: Promotion. 

1. You are hereby promoted from toolmaker (planner and estimator), group 
III at $1.308 per hour, and appointed associate mechanical engineer, P-3, group 
IV (b) (authority U. 8. Civil Service Commission’s certificate No. Z-5420, dated 
March 22, 1939), with pay at the rate of $3,200 per annum (40-hour week), 
chargeable to the appropriation “Replacement of Naval Vessels, Armor, Arma- 
ment, and Ammunition,” (limitation for pay of group IV (b) employees, etc.), 
effective when you enter upon duty, on which date you will execute the required 
oath of office. [Italics supplied. ] 

The employee bases his claim to compensation for April 1 and 2, 
1939, upon the decision of the former Comptroller General of the 
United States, dated April 11, 1925, 4 Comp. Gen. 845, which held as 
follows (quoting from the syllabus) : 

To entitle an officer or employee to compensation under an appointment, the 
appointment must be accepted either formally, or by entry upon duty, or by 
taking the oath of office. No payment may be made prior to taking the oath 
but the oath when taken may relate back to the date of the acceptance of the 
appointment in the absence of any restriction in the appointment itself. 

That decision merely stated the general rule for determining the 
beginning date from which salary accrues under an appointment 
which contains no qualifying conditions in respect of its effective date. 
Unlike the appointment considered in that case, the appointment here 
was specifically made “effective when you enter upon duty.” 

The employee relies, also, upon 24 Comp. Dec. 547, the first para- 
graph of the syllabus reading as follows: 


The oath of office is not necessarily a condition precedent to the taking effect 
of a promotion in the civil service; but where the promotion is accompanied by 
a change of position, such oath must be taken, and when taken payment at the 
increased rate is authorized from and including the date the promotion was 
. ordered to take effect, provided the incumbent then accepted the same and 
entered upon duty. (Italics supplied.] 


Obviously, that decision does not support the employee’s contention 
but, on the contrary, it supports the position that the increase is effec- 
tive “on the date the promotion was ordered to take effect”—the other 
conditions being met. 

In decision of August 6, 1927, 7 Comp. Gen. 96, it was stated at 
page 97: 


Appointments or commissions do not necessarily take effect immediately upon 
their issue. The appointing power may make them effective at some future 
date or on the happening of some contingency such as taking the oath of office 
or entering upon duty. * * * 


In decision of August 9, 1916, 23 Comp. Dec. 88, by the former 


Comptroller of the Treasury to the Secretary of the Navy, there was 
considered an appointment in substantially the same terms as the 
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appointment in the instant case. While there was not involved the 
same question as here, the following is quoted for comparison : 

If Mr. Mansfield’s appointment had contained a provision rendering the taking 
of an oath a condition precedent to its taking effect, it would have been a 
qualification of his appointment and payment of salary would not be authorized 
until that time (6 Comp. Dec., 41); * 

In the present case, entrance upon duty was a qualification of the 
appointment and a condition precedent to its taking effect. Due to the 
fact that the employee’s tour of duty was a 5-day week beginning 
with Monday and ending with Friday in both positions, he could 
not have entered and did not enter on duty under the appointment in 
question until Monday, April 3, 1939. Acceptance of the appointment 
on April 1, 1939, did not have the effect of placing the employee in a 
pay status under the terms of the appointment. 

You are advised, therefore, that the administrative action in refus- 
ing payment of salary to Mr. Giovannoni for April 1 and 2, 1939, was 
correct. 


(B-4196) 


CONTRACTS—FREIGHT CHARGES—SHIPMENT FROM OTHER THAN 


SPECIFIED POINT—PAYMENT TO CONTRACTOR OF GOVERNMENT 
SAVINGS 


Where the Government, for the convenience of the contractor, permitted ship- 
ment from a place other than f. o. b. point designated in the contract, the 
fact that the freight charges paid by the Government to the contract destina- 
tion point are less than the charges which would have been paid had ship- 
ment been made from the contract shipping point cannot operate to authorize 
payment to the contractor of the difference in freight charges saved to the 
Government. 


at Comptroller General Elliott to the Standard Oil Co. (Indiana), June 19, 

Your letter of May 2, 1939, requests review of settlement dated No- 
vember 5, 1938, which disallowed the amount of $1,459.76 claimed by 
you as difference in freight rates by reason of shipment from other 
than contract shipping point of fuel oil delivered to the United States 
Engineers, foot of Arsenal Street, St. Louis, Mo., under contract No. 
Tps-21035, dated December 17, 1937. 

Under the terms of the contract you agreed to deliver, f. o. b. 
Neodesha, Kans., within 6 days after receipt of order, an estimated 
quantity of 3,000 barrels of fuel oil during the 6-month period Jan- 
uary 1 to June 30, 1938, at your bid price of $1.47 per barrel. The fuel 
oil in question was to be delivered as ordered to the United States 
Engineers, foot of Arsenal Street, St. Louis, Mo. 
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The record shows that on January 17, 1938, purchase order No. 
38-2684 was issued, calling for the delivery of 12 cars of fuel oil and 
you were advised to ship from Neodesha, Kans., on Government bills 
of lading Nos. 166949 and 166951, furnished you with a previous order 
but which had not been used. In filling the order, you elected to make 
shipment of the 12 cars of fuel oil from Wood River, IIl., instead of 
Neodesha, Kans., the contract shipping point, this apparently for 
the reason that you could not fill the order from your Neodesha, Kans., 
refinery, which you infer was occasioned by sudden demands of the 
Government for large shipments at one time. You have been paid 
for the fuel oil at the price stipulated in the contract and the Govern- 
ment has paid the freight charges thereon from point of shipment to 
destination. Your claim is for the saving in freight which accrued 
to the Government by reason of shipment from Wood River, IIL, 
instead of Neodesha, Kans. 

It has been held in numerous cases before the accounting effices 
of the Government that the naming of an f. o. b. point in a contract 
for supplies fixes the maximum liability of the Government for 
freight, and that liability under such a contract provision cannot be 
greater than the freight actually incurred, and cannot be construed as 
authorizing payment to a contractor of the difference in freight 
charges if shipment is made from other than the designated f. o. b. 
point. See 25 Comp. Dec. 413; 3 Comp. Gen. 56. 

Your election to ship from Wood River, IIl., instead of Neodesha, 
Kans., did not entitle you to payment of a greater sum for the fuel 
oil than would have been payable therefor had you made delivery at 
Neodesha. It may be true that delivery at Wood River facilitated 
delivery to the Government but delivery as made was primarily for 
your own convenience for had you failed to deliver within the con- 
tract time, you might have been declared in default, in which case 
purchase would have been made against your account and you charged 
with the excess cost, if any, resulting therefrom. The quantity of fuel 
oil needed to supply the Government’s requirements was apparently 
produced at your Wood River refinery, and there is no allegation that 
you sustained any freight costs in effecting delivery to the Govern- 
ment at Wood River. 

The fact that you notified the contracting officer of your intention 
to ship from Wood River after receiving the purchase order cannot 
operate to obligate the Government for any amount in addition to that 
stipulated in the contract. 

Accordingly, upon the facts of record and under the terms of the 
contract, the settlement of November 5, 1938, must be and is sustained. 
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(B-4290) 


GENERAL ACCOUNTING OFFICE— JURISDICTION — MATTERS PRI- 
MARILY ADMINISTRATIVE ARISING OUT OF PRESIDENT’S REOR- 
GANIZATION PLANS 


Questions arising because of the transfer under the President’s Reorganization 
Plan No. II, effective July 1, 1939, of the Bureau of Lighthouses from the 
Department of Commerce and its consolidation with the Coast Guard in the 
Treasury Department, as to whether the employees so transferred remain 
entitled to retirement under the provisions of section 6 of the Lighthouse 
Service Retirement Act of June 20, 1918, as amended and supplemented, 
40 Stat. 608, or under any particular act, are primarily for administrative 
determination guided by legal opinions of the Attorney General sought on 
the particular questions of law concerned, and not matters requiring the 
consideration of the General Accounting Office under its statutory duties 
with reference to the determination of the proper uses of public funds. 


Acting Comptroller General Elliott to the Secretary of Commerce, June 19, 
1939: 


I have your letter of June 13, 1939, as follows: 


The President’s Reorganization Plan No. II, promulgated May 9, 1939, and by 
act of Congress made effective July 1, 1939, contains the following provision: 

“The Bureau of Lighthouses in the Department of Commerce and its func- 
tions are hereby transferred to and shall be consolidated with and administered 
as a part of the Coast Guard in the Department of the Treasury.” 

Section 8 (c) of the act approved April 3, 1939 (Public, No. 19, 76th Congress), 
“To provide for reorganizing agencies of the Government, and for other 
purposes,” provides as follows: 

“(c) All laws relating to any agency or function transferred to, or consoli- 
dated with, any other agency or function under the provisions of this title, 
shall, insofar as such laws are not inapplicable, remain in full force and 
effect.” 

In effecting consolidation of the Bureau of Lighthouses with the Coast Guard, 
there is for consideration, among other questions, the continued applicability 
after June 30, 1939, of section 6 of the act approved June 20, 1918, as amended 
and supplemented (40 Stat., 608; 33 U. 8S. C. 763, 763a), which provided for 
retirement of certain officers and employees of the Lighthouse Service. 

Your decision in four specific cases is particularly desired, as follows: 

(1) A lighthouse keeper, having had in excess of 30 years’ active service, 
has passed his 65th birthday and is now eligible to voluntary retirement under 
the provisions of the above-cited law. He would not be compulsorily retired 
thereunder until reaching the age of 70. In case he should not be retired at 
the close of June 30, 1939, prior to consolidation of the Bureau of Lighthouses 
with the Coast Guard, and assuming that he is continued in service thereafter, 
will he be eligible to be subsequently retired and to draw retired pay under 
the provisions of section 6 of the act of June 20, 1918? 

(2) A lighthouse keeper who has at present in excess of 30 years’ active 
service will reach the age of 65 on October 26, 1939, subsequent to which date 
he would otherwise be eligible to voluntary retirement under the provisions 
of law above cited if such law is then still applicable. May this lighthouse 
keeper if continued in service until he reaches the age of 65 be then or subse- 
quently retired and draw retired pay under the provisions of section 6 of the 
act of June 20, 1918? 

(3) A mate on a lightship is 66 years of age and on October 30, 1939, will 
have completed 30 years of active service, subsequent to which date he would 
otherwise be eligible to voluntary retirement under the provisions of the above- 
cited law if such law is then still applicable. May this mate, if continued in 
Service until he shall have completed 30 years’ active service, be then or subse- 
quently retired and draw retired pay under the provisions of section 6 of the 
act of June 20, 1918? 
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(4) A lighthouse keeper, now 69 years old, will reach his 70th birthday after 
June 30, 1939, subsequent to which date he would normally be compulsorily 
retired on account of age regardless of number of years of service. May this 
keeper on attaining the age of 70 years, if continued in service until that date, 
be retired and draw retired pay under the provisions of section 6 of the act of 
June 20, 1918? 

While the effect of the consolidation ordered by the President’s Reorganiza- 
tion Plan No. II apparently is to make all officers and employees of the present 
Bureau of Lighthouses and Lighthouse Service officers and employees of the 
Coast Guard, it is the belief of this Department that it was not the intent of 
Congress on such technical ground alone to deprive such persons of retirement 
rights or benefits attaching to them under existing law, unless or until appro- 
priate or compensating rights and benefits should be provided for them in their 
changed status. In other words, it would seem that the Lighthouse Service 
Retirement Act of June 20, 1918, would, pursuant to section 8 (c) of the Re- 
organization Act of April 3, 1939, not become inapplicable as to the persons or 
classes of persons to whom it has heretofore applied, unless or until other 
appropriate retirement status is conferred upon them pursuant to law. 

Your decision on these questions at the earliest practicable date will be 
greatly appreciated. 


I have, also, your letter of June 16, 1939, as follows: 


Reference is made to Department letter of June 13, 1989, requesting your 
decision with respect to the continued applicability after June 30, 1939, of 
section 6 of the act approved June 20, 1918 (40 Stat., 608; 38 U. S. C. 768, 768a), 
which provided for retirement of certain officers and employees of the Light- 
house Service, 

In addition to the four cases submitted in the above-mentioned letter, it is 
desired to submit the following for your decision: 

Section 7 of the act of May 22, 1926 (44 Stat., 626; 33 U. 8S. C. 768a), amend- 
ing and supplementing section 6 of the act of June 20, 1918, supra, provided 
as follows: 

“Spo. 7. Hereafter the provisions of section 6 of the act entitled ‘An Act 
to authorize aids to navigation and for other works in the Lighthouse Service, 
and for other purposes,’ approved June 20, 1918, as amended, shall apply to 
the Commissioner of Lighthouses, the Deputy Commissioner of Lighthouses, 
the Chief Constructing Engineer, and the Superintendent of Naval Construc- 
tion of the Lighthouse Service.” 

By Section 4 of the act of August 16, 19387 (50 Stat., 667; 33 U. S. C. 711) 
the positions of Chief Constructing Engineer and Superintendent of Naval Con- 
struction of the Lighthouse Service were abolished, so that the provisions of 
section 7 of the act of May 22, 1926, apply at this time only to the Commis- 
sioner of Lighthouses and the Deputy Commissioner of Lighthouses. In the 
event that upon consolidation of the Bureau of Lighthouses with the Coast 
Guard, pursuant to the President’s Reorganization Plan No. 2, which has been 
made effective July 1, 1939, the positions of Commissioner of Lighthouses and 
Deputy Commissioner of Lighthouses should cease to exist, but the present 
incumbents of these positions shall continue in service under the Coast Guard, 
the question is presented for your decision whether the provisions of section 6 
of the act of June 20, 1918, as amended and supplemented by the act of May 
22, 1926, will continue after June 30, 1989, to be applicable as at present to the 
persons who now hold the positions of Commissioner of Lighthouses and Deputy 
Commissioner of Lighthouses. 

The present incumbents of these positions each have had more than thirty 
years in the service in the Government, the greater part of which was in the 
work of the Bureau of Lighthouses in the field prior to assuming their present 
responsibilities. 


Upon transfer of the Bureau of Lighthouses and its functions to, 
and the consolidation thereof with, the Coast Guard of the Treasury 
Department, effective July 1, 1939, there doubtless will be for con- 
sideration the question of whether a transferred employee of the 
Lighthouse Service will acquire a retirement status under the Light- 
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house Retirement Act (if such act is not rendered inapplicable after 
transfer) or under other retirement acts applicable to Coast Guard 
personnel or to civil employees of the Government, generally. 
Whether an employee is entitled to retirement under any particular 
retirement act is for determination primarily by the head of the 
establishment charged with the duty of administering the applicable 
retirement act and such officer may for his guidance submit to the 
Attorney General any legal question regarding his right to retire any 
particular employee under his jurisdiction—the question being pri- 
marily one of administration rather than one requiring the consider- 
ation of the General Accounting Office under its statutory duties 
with reference to the determination of the proper uses of public 
funds. In that connection, your attention is invited to the opinion 
of the Attorney General dated November 3, 1938, to you, in the case 
of William Cody involving the question of whether Cody acquired a 
retirement status under the Lighthouse Retirement Act or the Civil 
Service Retirement Act. 

For the foregoing reasons I must decline to answer the questions 
presented. 


(B-4249) 


CONTRACTS—STATUTORY FOREIGN FOOD PURCHASE PROHIBITION— 
APPLICABILITY TO CURRENT CONTRACTS EXTENDING INTO THE 
NEXT FISCAL YEAR 


The proviso appearing in the Naval Appropriation Act for the fiscal year end- 
ing June 3), 1940, approved May 25, 1989, 53 Stat. 757, prohibiting the 
use of funds appropriated by the said act for the procurement of any 
article of food not grown or produced in the United States or its possessions, 
requires a discontinuance of purchases of articles of food of foreign growth 
or production during the fiscal year 1940, except as specified therein, even 
though the contemplated purchases be under current fiscal year contracts 
entered into prior to the said act and extending into the said fiscal year. 


Acting Comptroller General Elliott to the Secretary of the Navy, June 20, 1939: 


There has been received your letter of June 8, 1939, in pertinent 
part, as follows: 


The appropriation for ‘Subsistence for naval personnel,” as contained in the 
Naval Appropriation Act for the fiscal year ending June 30, 1940, approved 
.May 25, 1989 (Public, No. 90, 76th Congress), includes a proviso (page 12) 
which reads as follows: 

“Provided, That no part of this or any other appropriation contained in this 
act shall be available for the procurement of any article of food not grown or 
produced in the United States or its possessions, except articles of food not 
so grown or produced or which cannot be procured in sufficient quantities as 
and when needed, and except procurements by vessels or establishments in 
foreign waters or countries for the personnel attached thereto.” 

The above-quoted provision of law is more restrictive than the provisions of 
title III, section 3, of the act approved March 8, 1933 (47 Stat. 1520-1521; 41 
U. 8. Code, section 10b), in that it permits of no discretion in the procurement 
of foreign articles of food when domestic articles of food are available. The 
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above-quoted proviso also is narrower in its scope than the provisions of the 
prior act, in that it applies only to articles of “food.” 

The prohibition in the above-quoted proviso is against the use of funds ap- 
propriated by the Naval Appropriation Act for the fiscal year 1940. While the 
funds appropriated by that act are not available for expenditure until after 
June 30, 1989, there are now in effect at some outlying stations contracts for 
articles of food of foreign growth or production entered into under the excep- 
tions provided for in the act of March 3, 1933, supra, which will extend into 
the next fiscal year. 

Because of the distance from adequate markets, it is necessary for outlying 
naval stations to make contracts some time in advance of the delivery dates, 
in order to allow the contractors adequate time to assemble a sufficient stock 
of provisions to supply normal demands. These contracts are made under the 
naval supply account fund, to be charged to the annual appropriation current at 
the time of issue. 

Your decision is requested as to the effect of the above-quoted proviso from 
the Naval Appropriation Act for the fiscal year 1940 on contracts entered into 
prior to the approval of that act on May 25, 1939, but extending into the fiscal 
year 1940, which provide for the delivery of articles of food of foreign growth 
or production. Specifically, will it be necessary to cancel items in these con- 
tracts for articles of food of foreign growth or production without regard to the 
liability of the Government for damages for a breach of the contract? 


Under the new provision of law quoted in your letter the purchase 
of food supplies not grown or produced in the United States is pro- 
hibited during the fiscal year 1940 unless by the term “outlying sta- 
tions” as used in your letter it is meant that “vessels or establish- 
ments in foreign waters or countries” are involved. 

As to the statement in your letter with respect to the liability of the 
Government for damages for a breach of contract where an existing 
contract is canceled, it is assumed the contracts covering more than 1 
fiscal year contain adequate provisions to the effect that their con- 
tinuance is conditioned upon funds being made available by law for 
the purpose. To the extent that the existing contracts provide for 
the delivery of articles of food of foreign growth or production, not 
_ within the exceptions mentioned in the statute, no appropriation is 

available for performance thereunder. 


(A-98632) 


OFFICERS AND EMPLOYEES—DETAILS TO FOREIGN GOVERNMENTS— 
EXPENSE ADVANCES AND REIMBURSEMENT ACCOUNTING, ETC. 
PROCEDURE 


While there appears no legal objection to the making of arrangements for the 
payment of funds by foreign governments under the act of May 25, 1938, 
as amended by the act of May 3, 1939, 53 Stat. 652, either as advances or 
in reimbursement, in whole or in part, for expenditures incurred by the 
various United States Government departments and agencies in connection 
with details of its employees to the said foreign governments under the 
authority of said acts, directly with the department or agency concerned, 
since there may be involved in such details several such departments or 
agencies, payment to the State Department in all cases would appear the 
more advisable, that Department to credit, when necessary, the appropria- 
tions of the different departments and agencies involved. 

As the act of May 25, 1938, as amended by the act of May 3, 1939, 53 Stat. 652, 
provides in specific terms for the manner of disposition of funds received 
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from foreign governments in reimbursement for expenses incurred in con- 
nection with details of employees of the United States to the said govern- 
ments under the authority of the said acts, such reimbursements may be 
credited directly to the appropriations of the detailing department or agency 
concerned, and no receipt account need be established for such payments 
except such special deposit accounts as may be required for clearing the 
deposits, and it is for the department or agency concerned to determine 
whether credit shall be to the appropriation from which the expenditure 
was made or the corresponding appropriation which is current at the time 
reimbursement is received. 

Advances from foreign governments for use in defraying expenses of employees 
of the United States detailed to the said governments under authority of 
the act of May 25, 1938, as amended by the act of May 3, 1939, 53 Stat. 652 
may be placed in a trust fund established pursuant to authority of the 
said acts, and funds thereunder may be expended upon vouchers prepared 
by the detailing Government departments or agencies and accounted for 
in accordance with General Accounting Office General Regulations No. 80, of 
August 15, 1984, there thus being no occasion for adjustments between the 
trust fund and any appropriation, the unexpended balance of any such 
funds being for return to the foreign governments making the advances. 

As the act of May 25, 1938, as amended by the act of May 8, 1939, 58 Stat. 
652, provides specifically that the amounts received from foreign govern- 
ments in reimbursement for expenses incurred in connection with details 
of employees of the United States to the said governments shall be avail- 
able for the purposes of the appropriation to which credited, any limi- 
tation in such appropriation may be considered as applicable only to the 
extent of the gross expenditures chargeable to such limitation less the 
amounts received in reimbursement for expenses of that character, but 
when credit is to an appropriation other than originally used for the 
expenditure the credit should not be considered as increasing any limitation 
under the appropriation credited. 


Comptroller General Brown to the Secretary of State, June 22, 1939: 
I have your letter of May 25, 1939, as follows: 


Pursuant to the act approved May 3, 1939, Public, No. 68, 76th Congress, 
amending the act approved May 25, 1938, Public, No. 545, 75th Congress, 
authorizing the temporary detail of United States employees, possessing special 
qualifications, to governments of American Republics and the Philippines, and 
for other purposes, certain features of which were the subject of your de- 
cision A-98632, dated October 24, 1938, the Department is concluding arrange- 
ments for the detail of additional personnel in furtherance of the program and 
for the reimbursement by the interested governments of certain of the expendi- 
tures incurred including the receipt of an advance of funds to be used by 
this Government as authorized by the amended legislation. 

In this connection it is desired to have your decision as to the procedure 
to be followed incident to the receipt, deposit, and subsequent disbursement 
of these funds, whether as direct charges against the receipt account or by 
means of adjustments crediting approvriations from which disbursements have 
been made. 

It appears proper for this Department through diplomatic channels to 
receive such amounts as may be proffered and accepted either as an advance 
of funds or by way of reimbursement in whole or in part of the expenses 
incurred. Upon receipt following the procedure outlined in General Regula- 
tions No. 80, dated August 15, 1934, these monies would be reported as col- 
lections which at the time received cannot be definitely allocated to the appro- 
priation, fund or receipt account to which they pertain, and which are for 
subsequent transfer to the revenue and repayment group of collections. How- 
ever, such a procedure would seemingly preclude direct expenditure of funds 
received in trust for the purposes for which received and by reason of the 
circumstances surrounding such transactions it may be found desirable to es- 
tablish a specific trust fund receipt account although the procedure suggested 
would enable acceleration of adiustment of appropriations effected. It will 
be readily apparent that the appropriations of several departments or agencies 
will on oceasion be involved and the matter of effecting adjustment and the 
reimbursement permissible present procedural difficulties which it is desired 
be clarified. 
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If the collection and deposit procedure contemplated be followed inquiry 
is made whether transfer vouchers are (1) for preparation by this Department 
after presentation of a report of expenditures by the Department interested; 
(2) may be prepared by the interested Department and submitted direct for 
adjustment; or (3) will be effected by transfer and counter warrant prepared 
and issued by the General Accounting Office after audit of disbursement ac- 
counts affecting the appropriation funds to be credited. Further, inquiry is 
made where reimbursement is contemplated or funds are advanced to cover 
but part of the expense involved, whether (1) the designation by the Gov- 
ernment of the expenses it desires to defray will control, and (2) in the absence 
of such designation funds received must necessarily be prorated not only be- 
tween the Departments interested upon the basis of total commitments, but 
also as respects credits to appropriation accounts involved within the several 
Departments concerned. 

To enable the measure of flexibility of administration essential to further- 
ance of the program and to assure active and unrestricted cooperation by in- 
terested departments, it would appear most logical and reasonable for each 
department to determine which of its affected funds is for administrative and 
fiscal reasons best able to meet expenditures incident to the detail of its per- 
sonnel and in the event of but partial reimbursement to designate the appro- 
priation or appropriations, not to exceed the expenditures therefrom, which 
are to be credited by transfer of the monies received for this purpose, and 
it is hoped you may be in a position to accede to the Department's view. 

The Department is of the opinion that appropriation limitation accounts debited 
with expenditures incurred and subsequently credited with monies received in 
reimbursement of the expenses chargeable to such accounts, will be considered 
as restricted only as respects the net expenditures incurred, and the restricted 
activity of a department or agency will not be further restricted by a require- 
ment that the limitation account reflect and be restricted by gross expendi- 
tures without benefit of amounts refunded. This interpretation would not 
impose additional restriction on the functions of the department concerned 
nor hinder cooperation in furtherance of the program the legislation under 
consideration is designed to promote, while adherence to the opposite view could 
not but deter or prevent one or the other of the activities. 

It will be appreciated if I may have your early decision as to (1) the 
appropriateness of the procedure of receipt and deposit of funds and should 
such procedure be deemed inadequate, an outline of an alternate method ac- 
ceptable to your office: (2) the manner of effecting credits to appropriations 
under either the suggested or an alternate procedure; (3) the recommended 
discretionary determination of appropriation reimbursements by interested de- 
partments; and (4) confirmation of the department’s interpretation relating 
to appropriation limitation accounting, which inquiries are for consideration 
incident to promulgation of contemplated regulations now in preparation to 
govern details of personnel pursuant to the enabling legislation. 


The act of May 3, 1939, Public 63, 53 Stat. 652, amends the act of 
May 25, 1938, 52 Stat. 443, to provide, with respect to the financial 
arrangements, as follows: 

* * * The additional compensation, travel expenses, and other allowances 
authorized by this act to be paid to any such officer or employee shall be 
paid from any appropriations available for the payment of compensation and 
travel expenses of the officers and employees of the department or agency 
from which he is detailed; Provided, however, That if any government to 
which a detail is authorized by this act shall express the desire to reimburse 
this Government in whole or in part for the expenses of such detail, the Presi- 
dent is authorized, when he deems it in the public interest, to accept such 
reimbursement and the amount so received may be credited to (a) appro- 
priations current at the time the expenses of such detail are to be or have 
heen paid, (b) appropriations current at the time such amounts are received, 
or (e) in part as provided under (a) and in part as provided under (b) 
hereof; and such amount shall be available for the purposes of the appropria- 
tions to which credited: And provided further, That if any such government 
shall express the desire to provide advances of funds to be used by this Gov- 
ernment, in whole or in part for the expenses of such detail, the President is 
authorized, when he deems it in the public interest, to accept such advances of 
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funds, and the amounts so received may be established as a trust fund, to be 
available for the purpose and under the provisions of this act until the termi- 
nation of the detail; any unexpended balance of the trust fund to be returned 
to the foreign government making the advance. 

It is understood that preliminary and general arrangements with 
respect to the detail of officials and employees of any agency or 
department of the Government under the act are made through 
diplomatic channels and, therefore, through your Department. While 
there would appear to be no legal objection, under the act quoted 
above to the making of arrangements relating to the payment of 
funds—either as advances or in reimbursement, in whole or in part, 
for expenditures incurred—directly with the department or agency 
concerned, since there may be cases in which the payment made by 
a foreign government will relate to details from more than one 
department or agency, it would appear advisable to provide for the 
making of the payments to the Department of State in all cases for 
credit, when necessary, to the appropriations of the departments or 
agencies involved. 

In cases where the funds received from a foreign government are 
in reimbursement for expenses incurred, no difficulties should be 
encountered since the act provides in specific terms that the funds 
received for the purpose of reimbursing this Government either in 
whole or in part for the expenses of such detail as may be involved 
may be credited direct to the appropriations. Therefore, in such 
cases there is no need to establish a receipt account for the handling 
of such funds except such special deposit accounts as may be required 
for the purpose of clearing the deposits. It may be stated, also, that 
it is for the department or agency concerned to determine the credit 
shall be to appropriation from which the expenditure was made or 
to the corresponding appropriation which is current at the time the 
reimbursement is received, 

As to advances the act provides that the amounts received may be 
established as a trust fund to be available for the purposes and under 
the provisions of the act until the termination of the detail. A trust 
fund account may be established upon receipt of advances from 
foreign governments and the funds thereunder expended upon 
vouchers prepared by the Government agency or agencies concerned 
and accounted for in accordance with General Accounting Office 
General Regulations No, 80 of August 15, 1934. In such cases there 
will be no occasion to make adjustments between the trust fund and 
any appropriation since the expenditures are to be made from the 
trust fund, and any unexpended balances are to be returned to the 
foreign government or governments making the advances. 

With respect to the question in your letter relating to appropria- 
tion limitation accounting it may be stated that as the act provides 
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specifically that the reimbursed amounts shall be available for the 
purposes of the appropriation to which credited any limitation in 
such appropriation may be considered as applicable only to the net 
expenditures, that is to say, the gross expenditures chargeable to 
such limitation, less the amounts received in reimbursement for ex- 
penses of that character, except that, when the credit is to an appro- 
priation other than originally used for the expenditures the credit 
should not be considered as increasing any limitation under the 
appropriation credited. 
The questions submitted are answered accordingly. 


(B-4208) 


TRAVELING EXPENSES—OTHER THAN BY SHORTEST AND MOST ECO- 
NOMICAL USUALLY TRAVELED ROUTE—REMOTE CONTINGENCY 
JUSTIFICATION 


A remote contingency, such as that it occasionally happens ships are unable 
to take on passengers if the sea is rough at the port from which the officer 
or employee’s travel at Government expense is to begin, forms no proper 
basis for establishing a general rule for the use of a more expensive route 
than that of the shortest and most economical usually traveled route be- 
tween the points of travel involved—La Paz, Bolivia, and the United States. 


Comptroller General Brown to the Secretary of State, June 22, 1939: 


I have your letter of June 6, 1939, as follows: 


The Honorable Robert G. Caldwell, American Minister to Bolivia, has resigned 
from the Foreign Service and appropriate instructions have been drafted 
authorizing his transportation expenses from La Paz to the United States sub- 
ject to the provisions of the travel regulations. 

There was received a despatch dated April 12, 1989, from the Minister regard- 
ing his route of travel, in answer to which the Department’s instruction of 
April 26, 1939, advised him as follows: 

“It is noted from your despatch under acknowledgment that you plan to pro- 
ceed via Antofagasta ; and in this connection it is desired to inform you that the 
Department has ascertained that the cost of the trip to the United States via 
Moliendo is somewhat less than the route you propose to follow. The Depart- 
ment has no objection, of course, to your proceeding as you have planned but it 
is considered advisable at this time to apprise you of the fact that, under the 
travel regulations, your expenses can be reimbursed only in an amount not to 
exceed the cost of travel via Mollendo.” 

The excess cost via Antofagasta including rail and steamer fares and per 
diem charges would be approximately $24.00. 

There is enclosed a copy of Minister Caldwell’s despatch of May 27, 1939, 
relative to travel via Antofagasta and Mollendo. Since the Minister possibly 
might be forced to wait at Mollendo for a week or ten days for the next sail- 
ing due to rough seas, would you approve of his travel via Antofagasta? 

It would also be appreciated if you would advise me whether, in view of the 
foregoing, all north-bound travel from La Paz may be performed via Anto- 
fagasta instead of Mollendo. 


It is the established rule that all travel by Government employees 
must be by the shortest and most economical usually traveled route. 
It would appear from your submission that the shortest and most 
economical usually traveled route from La Paz to the United States 
is by way of Mollendo, Peru. Mr. Caldwell’s despatch states that it 
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occasionally happens that ships are unable to take on passengers at 
that port, if the sea is rough. Such a remote contingency forms no 
proper basis for establishing a general rule for the use of the more 
expensive route. Accordingly, if Mr. Caldwell for personal reasons 
wishes to travel by way of the port of Antofagasta, Chile, he will be 
required to bear the extra cost of such route. See paragraph 10 of 
the Standardized Government Travel Regulations. 


(B-4223) 


DISTRICT OF COLUMBIA—POLICEMEN AND FIREMEN’S RELIEF 
FUND—MEDICAL TREATMENT—DISEASE ARISING LONG AFTER 
INJURY IN MAKING AN ARREST 


Where the statute authorizes the use of the District of Columbia Policemen 
and Firemen’s Relief Fund to pay the cost of private medical treatment of 
members of the said departments only when the injury or disease for which 
the treatment is given was contracted in the actual discharge of duty, pay- 
ment for such treatment may not be made from the said fund where there 
has been no definite finding that, notwithstanding the probability of rela- 
tionship, the officer’s disease for which the treatment involved was given 
was caused by or resulted from an injury sustained in the performance of 
duty approximately 13 years previously, or was otherwise contracted in the 
actual discharge of duty, particularly where the board of police and fire 
surgeons has concluded that it “is faced with a medical dilemma that it 
cannot prove or disprove.” 


Comptroller General Brown to the President, Board of Commissioners, District 
of Columbia, June 23, 1939: 


I have your letter of June 5, 1939, as follows: 


There is before the Commissioners for approval claim submitted by the Gar- 
field Memorial Hospital in the amount of $288.50, for services rendered to Sgt. 
Joseph P. Comiskey (deceased), member of the Metropolitan Police, which is 
recommended for payment from the Policemen and Firemen’s Relief Fund as 
an injury contracted in the actual discharge of duty, said bill being recom- 
mended for payment by the Board of Police and Fire Surgeons. In their report 
it is stated that on September 18, 1926, at Delaware Avenue between F and G 
Streets, southwest, while maintaining arrest of a colored man, he was assaulted 
by prisoner, receiving abrasions to face and scalp. “Was still suffering from 
the result of injuries sustained which developed Sarcoma, which necessitated 
hospitalization. This injury incurred in the performance of duty.” 

In view of the fact that this injury occurred approximately ten years prior to 
the rendering of medical care, the Board of Police and Fire Surgeons was re- 
quested to submit a detailed report of the facts, which, in its opinion, justified 
the conclusion that the injury or disease was contracted in the actual discharge 
of duty, as required by the act of September 1, 1916 (39 Stat. 718). The 
Board’s report is as follows: 

“It will be noted that Sergeant Comiskey has submitted the original incidental 
reports showing that be was injured during the actual performance of duty. 
These injuries involved his nose and face and occurred in 1926. Subsequent to 
and as a result of these injuries he was treated and operated upon at the Naval 
Hospital. The Naval Hospital reports state that this officer was operated upon 
following the injury to his nose. 

“In November 1938 this officer presented himself with the permission of the 
Board of Surgeons at the X-ray department at Garfield where Dr. B. A. Mer- 
ritt took charge of his case. At that time it was found that he had a sarcoma 
(cancer) of the nasopharynx (back of the nose). Appropriate treatment was 
instituted at once and Sergeant Comiskey is still confined at the hospital. 
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“The Board of Surgeons have been asked to pass upon the payment of all 
bills incident to his present illness. This will include hospital bills and an 
X-ray bill that I am informed will not exceed $150. 

“It is at once apparent that this officer has presented ample proof with the 
original incidentals (inclosed) that he sustained an injury to his nose and face 
in 1926. It is an accepted medical fact that injury is a cause of sarcoma, or 
at least one of the causes of sarcoma (cancer). A long interval of time can 
ensue between the injury and the apparent presence of sarcoma. 

“Accepting the above conclusions as correct the Board of Surgeons cannot 
go on record as definitely stating that the sarcoma now present had its incep- 
tion in 1926 when this officer was injured in the actual performance of his duty. 
On the other hand the Board cannot state that the sarcoma was not the result 
of this accident. In other words the Board is faced with a medical dilemma 
that it cannot prove or disprove. 

“In view of the above situation the Board of Surgeons is inclined to give 
this officer the benefit of the doubt and recommend that his medical and hospital 
bills be paid.” 

Pertinent in this connection is the report of an eye-witness to the injury which 
occurred in 1926, namely, that of John W. Wise, detective sergeant, Metropolitan 
Police Department, which is dated February 7, 1989. He reported the following 
to his superior: 

“On or about the spring of the year 1926, while I was a precinct detective at 
No. 4 Precinct, a telephone call came to No. 4 station stating that a policeman 
was in trouble in the 400 block of 8th Street SW. 

“Private Spotswood Gravelly and myself responded to this call in my pri- 
vately owned automobile. Upon arriving there we found six or seven colored 
men holding and fighting Private Joseph Comiskey. After obtaining his re- 
lease from these men, one of the colored men ran across the street into a house. 
Officer Comiskey at that time told me that that was the man he was placing 
under arrest. I accompanied Officer Comiskey to the second floor of that house 
after this man. When Officer Comiskey got in the doorway of the room where 
this man was, this negro struck him down across the face with a chair. We 
overpowered this man and he was arrested and charged with assault at No. 4 
Precinct on Officer Comiskey.” 

There is also quoted below the report of Capt. Floyd A. Truscott, who made 
the following observations in connection with the injury of Private Comiskey in 
1926 while he was a private at the Fourth Precinct: 

“In the fall of 1926, while I was attached to the Fourth Precinct, I recall that 
Sergeant Joseph P. Comiskey who at that time was a private mounted on a 
bicycle, and was then named Joseph P. Konesky, was injured in attempting to 
arrest a colored man named Poe, a well-known police character, at First and F 
Streets Southwest. 

“I did not witness this incident, but saw Comiskey the following day and also 
noted the incidental on the book, and was in conversation with him about the 
affair. 

“I distinctly recall that at the time I saw him on the following day, he had 
skin abrasion or abrasions on his nose and in the vicinity of his eye, the left one 
if I recall correctly, which he stated came from contact with the sidewalk when 
a group of colored men attempted to take his gun and his prisoner away from 
him and in doing so had him down on the ground and forced his face into 
contact with the sidewalk.” 

There is also quoted below the report of James H. Lee, a citizen of Arlington, 
Virginia, who was an eye-witness and reports as follows: 

“About 12:20 A. M. Sept. 18, 1926, I was driving my car home, which was 
445 2nd Street SE., when at 1st and E Street SW., I observed a crowd of colored 
people and there seemed to be some excitement there. I saw a bicycle lying in 
the street which I later found out belonged to Private Joe Comiskey of the 4th 
Precinct. I looked around to see what had happened and I then saw Comiskey 
standing in the doorway of a Tailor Shop at 1st and F Streets holding on to a 
prisoner. He was cornered in there by a large crowd of colored people. I turned 
into Ist Street and parked my car and walked up through the crowd. I saw 
then that it was Comiskey. He had lost his hat, his collar had been pulled 
open, his nose was bleeding and his face was bloodied up, looked like he had 
been in a tough fight. He knew me and asked me to give him a hand to get 
the prisoner to a box. I took one side of the colored prisoner and Joe took the 
other and we went to the box on Delaware Ave. and E Street. We were sur- 
rounded by a crowd of colored people at the box until the wagon came. I 
opened the patrol box with Comiskey’s key and called the wagon.” 
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Finally there is the confidential report of the records of the United States 
Naval Hospital at Washington, which disclosed that Private Joseph Koneskey 
(name changed to Comiskey) was admitted to that institution on October 19, 
1926, for treatment of an injured nose. He was treated for “deviation of the 
nasal septum and a submucous resection operation was performed.” On De- 
cember 2, 1929, Private Joseph P. Comiskey was again admitted to the Naval 
Hospital suffering with an injured nose. The treatment given was the same as 
udministered to him in 1926 and an operation, submucous resection, was again 
performed. On this occasion he was released from the hospital on the 11th of 
December 1929. 

On September 18, 1926, Private Joseph P. Comiskey signed the following 
statement to his superior, Capt. W. BE. Holmes: 

“About 12:05 A. M. September 18th, 1926, while going north on Delaware 
Avenue SW., between F and G Sts., Officer J. P. Konesky of #4 Precinct ob- 
served a Ford Sedan going south on Delaware Avenue, operated by a colored 
man with one headlight out, who later proved to be Wesley Emmett Poe, colored, 
27 years, living #437 Del. Ave. SW., who stopped at my command. When I 
asked him for his D. C. Operators permit, he asked me what the hell I wanted 
to see it for and acted otherwise disorderly and I then placed him under arrest 
and started to #26 Patrol Box located at Delaware Ave. and E St. SW. and at 
F Street Poe called to his brother in his Tailor shop at #525 1st St. SW. and 
when he did a gang of unknown colored men gathered quickly around me. A 
small light-skin colored boy tripped me by grabbing my legs and when I fell 
to the ground on my stomach I put my hand on my revolver so as not to lose it. 
While on the ground Poe and a dark-skin colored man assaulted me and tried 
to get my revolver away from me. During the struggle Poe got away from me 
and ran west on F St. SE. and I started in pursuit of him; firing one shot at 
him and he stopped, I then rearrested Poe and with the assistance of a passing 
autoist I took him to #26 patrol box and sent him to the station charging him 
with disorderly conduct, assault on me, and one light out on auto running. 
During the struggle I received a slight cut over the left eye. I will report to 
the clinic at 10 a. m., September 18th, 1926.” 

In conclusion the following report was received from Drs. Groover, Christie, 
and Merritt, dated January 25, 1939: 

“I have to advise that Sergeant Comiskey was referred to me for diagnosis 
and treatment by Dr. Lynch whom he had consulted November 30, 1935, for a 
tumor in the right submaxillary region. The tumor persisted after certain 
dental operations were performed and he was referred to the undersigned. 

“The patient gave a history of loss of ten pounds weight prior to a gall bladder 
operation he had at Naval Hospital six weeks before, at which time the gall 
bladder containing gall stones was removed, together with the appendix. 

“Our examination revealed a large submandibular gland on the right side. 
and glands in the sternomastoid anteriorly and posteriorly; also an infiltrating 
tumor on the floor of the nasopharynx and posterior wall of the soft palate. 
The right cervical gland was removed for microscopic study and reported by 
Dr. Lindsey ‘lymphosarcoma’ with some question. We have proceeded to treat 
him but he has responded none too well. At the present time he is under treat- 
ment and the prognosis, of course, is not too good. 

“The Sergeant is very much worried about being retired and we are not in a 
position to state that he will recover for there is hope that he will. Looking 
back for a possibly related cause of this condition, we find that he arrested a 
colored man in September 1926 who attacked him and as a result his nose and 
face were severely traumatized. In October 1926 he was in Naval Hospital and 
some nasal operation was performed. In December 1929 he again went to Naval 
Hospital and again they performed some nasal operation. 

“As you well know, the relation between trauma and the development of 
sarcoma is not thoroughly established. Many men, including Ewing in New 
York, say there is some relation and it seems to me that there is some very 
definite connection at times. In this instance we are dealing with a very high 
type police officer who is very much concerned about being retired and I am sure 
the psychological effect on him would be very favorable if his present condition 
could be connected with previous disabilities incurred in line of duty. 

“As far as my position is concerned, I am unable to make a positive state- 
ment—lI can neither deny or affirm—but I am submitting the facts to you so 
that you may act according to your best judgment. 

“It would appear, from all of the evidence, that a decision to connect the 
present infirmity with disabilities incurred in line of duty would be just as 
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reasonable as to deny it. I would appreciate very much your giving this matter 
your consideration.” 

In view of the foregoing, the Commissioners would appreciate advice from 
you as to whether the appropriation Policemen and Firemen’s Relief Fund, D. C. 
is available for the payment of this bill, the detail of which has been certified 
as a reasonable charge and the present injury having been certified as a direct 
consequence of the injury reeeived in 1926, which undoubtedly was in the actual 
discharge of duty. 


Section 12 of the act of September 1, 1916, 39 Stat. 718, combined the 
policemen and firemen’s funds into one fund to be known as the 
“Policemen and Firemen’s Relief Fund, District of Columbia,” and 
provided for payments therefrom under the following conditions: 


* * * The moneys to the credit of the said fund shall be available for 
appropriation by Congress annually only for expenditure on requisitions of the 
said commissioners for the purposes set forth in this act, and all expenditures 
from said fund shall be made and accounted for in the same manner as other 
expenditures of the government of the District of Columbia are made and 
accounted for. 

Whenever any member of the police department or the fire department of 
the District of Columbia shall become temporarily disabled by injury received 
or disease contracted in the actual discharge of his duty, to such an extent as 
to require medical or surgical services other than such as can be rendered by 
the board of police and fire surgeons of said District, or to require hospital treat- 
ment, the expenses of such medical or surgical services, or hospital treatment, 
shall be paid from the policemen and firemen’s relief fund, District of Columbia, 
provided for in this act; but no such expenses shall be paid except upon a cer- 
tificate of the said board of police and fire surgeons, or two members thereof, 
setting forth the necessity for such services or treatment and the nature of the 
injury or disease which rendered the same necessary, and upon the approval of 
the said certificate by the superintendent of the Metropolitan police or the 
chief engineer of the fire department, as the case may be, and the approval of 
the Commissioners of the District of Columbia. 


In decision of March 3, 1926, 5 Comp. Gen. 685, 686, it was stated, 
as follows: 


Thus, it is the duty of the accounting officers of the United States to enforce 
such limitations upon the uses as the Congress has seen fit to prescribe for the 
protection and conservation of said fund. 

When a member of the police department or the fire department is “tem- 
porarily disabled by injury received or disease contracted * * * to such an 
extent as to require medical or surgical services other than such as can be 
rendered by the board of police and fire surgeons of said District, or to require 
hospital treatment * * *” the Congress has interposed as a condition to the 
use of this fund for payments that the injury was received or the disease con- 
tracted “in the actual discharge of his duty.” Clearly this phrase is not in 
meaning synonymous with “while in the service” or “in the line of duty” appear- 
ing in other parts of the enactment. 

The wisdom of such a limitation, in view of the nature of the fund, is not a 
matter that may properly be taken into consideration in determining its effect 
on the availability of the fund for payments. It is the law and must be given 
effect, and to support payments from the fund there must appear the facts 
necessary to enable this office to ascertain whether credit may be given. 


The statute clearly and definitely authorizes the use of the fund to 
pay the cost of private medical, surgical, and hospital treatments of 
members of the police department or the fire department of the Dis- 
trict of Columbia only when the injury or disease was “contracted in 
the actual discharge of his duty,” and where such services could not 
be performed by the board of police and fire surgeons. The statute 
further requires in such cases a certificate by the board of police and 
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fire surgeons, or two members thereof, “setting forth the necessity 
for such services or treatment and the nature of the injury or disease 
which rendered the same necessary,” and that the certificate be ap- 
proved by the superintendent of the Metropolitan Police, and by the 
Commissioners of the District of Columbia. However, such a cer- 
tificate, even though approved by the superintendent of police and the 
Commissioners, constitutes no proper basis for payment of the cost of 
private medical and hospital treatment from the Policemen and Fire- 
men’s Fund in a case in which there has been no finding that the 
injury or disease was contracted in the actual discharge of duty. 

While the board of police and fire surgeons apparently has certified 
that the private hospitalization was necessary and it has been deter- 
mined that the injury sustained in 1926 was incurred in the per- 
formance of duty, there has not been a definite determination that 
the officer’s disease of sarcoma was caused by, or resulted from, the 
injury, or was otherwise contracted in the actual discharge of duty. 
Both the board of police and fire surgeons and the private physician, 
who is understood to be a specialist in X-ray diagnosis, have refused 
to find as a fact that the said disease was caused by, or resulted 
from, the injury sustained more than 10 years prior to the render- 
ing of the medical care. The conclusion of the board of surgeons 
that it “is faced with a medical dilemma that it cannot prove or 
disprove” and the similar conclusion of the private physician that 
“I can neither deny nor affirm” that the disease was caused by the 
injury, does not meet the conditions of the statute and it does not 
appear that the Commissioners of the District of Columbia have 
made a definite finding of fact to the effect that the disease of sarcoma 
contracted by the police officer in this case was incurred in the actual 
discharge of duty. 

Accordingly, upon the basis of the present record, this office may 
not authorize payment of the bill for private medical and hospital 
services furnished in this case from the “Policemen and Firemen’s 
Relief Fund, District of Columbia.” 


(B-4401) 


ADVERTISING — BIDS—EVALUATION—STENOGRAPHIC REPORTING 
SERVICES—CONSIDERATION OF PRICES CHARGED FOR COPIES 
FURNISHED THE GENERAL PUBLIC 


Where bids covering stenographic reporting of hearings before a Government 
agency are identical as to the offering to furnish copies to the agency free 
of charge, and none of said bids, which are not identical ag to prices to 
be charged the general pubile for copies, require payment for such sales ata 
price in excess of the maximum permitted by the specifications, the bid 
offering a cash bonus to the Government for the award of the contract and 
privilege of selling copies to the public, being most advantageous to the 
Government, is for acceptance if otherwise acceptable to the Government, 
the prices at which copies are to be furnished the public being for con- 
sideration only to the extent of insuring a reasonable price. 

161412—39—63 
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Cm, General Brown to the Chairman, Federal Power Commission, June 


I have your letter of June 19, 1939, as follows: 


There are submitted herewith for your consideration copies of specifications 
used by the Federal Power Commission in soliciting bids for contract steno- 
graphic reporting for the fiscal year 1940 in Washington, D. C., and in selected 
cities outside of Washington, together with digests of all bids received under 
each of the two proposals. 

It will be noted from the specifications that items 1 to 4, inclusive, and 7 to 
10, inclusive, under each proposal cover the official requirements of the Fed- 
eral Power Commission, and that items 5 and 6 relate to the sale of copies 
to the public. For reporting in Washington the bids of Electreporter, Inc., 
Howard B. Smith, Norman L. Knauss, Electric Reporting Company, Thad, DB. 
Ragsdale, and Smith & Hulse all offer to furnish the copies required by the 
Commission without cost to the Government. However, Electreporter, Inc., in 
addition to offering to furnish copies to the Commission without cost, offers a 
cash bonus of $650 if awarded the contract and the privilege of selling copies 
to the public. Of those bids offering to furnish copies to the Government with- 
out cost, the prices bid for sale of copies to the public range from a low of 17% 
cents a page for the first copy ordered by any one person to a high of 30 cents a 
page. Additional copies ordered, item 6 of the specifications, are quoted at 15 
eents a page by each of these bidders. 

For field reporting in the cities specified in the invitation, Electreporter, Inc., 
and Blectric Reporting Company each offer to furnish the copies required by 
the Commission without cost, but in this case, as for reporting in Washington, 
Electreporter, Inc., offers a bonus of $350 for the contract. The prices quoted 
by the Blectric Reporting Company for sale of copies to the public are 23 cents 
and 15 cents as compared to 35 cents and 15 cents by Electreporter, Inc. 

In view of the foregoing facts, may the Commission award the contract to 
the Electric Reporting Company which offers the lowest price for the sale 
of copies to the public, assuming of course that the company would furnish 
satisfactory evidence of experience in this class of work, business reliability, 
and means for properly performing the work, as required by paragraph 2 of 
each of the specifications, or in case of reporting in Washington, would it be 
permissible for the Commission to award the contract to Thad. B. Ragsdale, 
the present reporter, who has a staff of reporters particularly qualified by the 
past year’s experience to report the technical hearings of the Commission? 
Or is the Commission, under the rule laid down in 10 Comp, Gen. 1070, re- 
quired to award both contracts to Electreporter, Inc., on the ground that the 
price for the sale of copies to the public is not exorbitant and the offer of a 
cash bonus for each of the contracts makes the bid of Electreporter, Inc., the 
most advantageous to the Government? In connection with the last question, 
it may be stated that the specifications in each instance stated that the price 
of copies to the public for the first copy should not exceed 40 cents a page, and 
that additional copies ordered at the same time should not exceed 15 cents a 


ge. 

There are forwarded herewith photostat copies of protests received from two 
of the bidders, namely, Howard B. Smith and Norman L. Knauss. 

When the papers transmitted with this submission have served their purpose 
it will be appreciated if they are returned to the Federal Power Commission. 

As there are several hearings in progress at the present time which will ex- 
tend into July 1939 it is hoped that a prompt decision can be given in this 
matter so that the contracts may be awarded on or before July 1, 1989. 

It appears that none of the bidders offering to furnish copies to 
the Commission free of charge bid more than the maximum stated 
in the specifications for the sale of copies to the general public. It 
has been repeatedly held by this office that the prices at which copies 
are to be furnished the public are for consideration only to insure a 
reasonable price. 7 Comp. Gen. 810. Accordingly, the bid most 


advantageous to the Government is that of the Electreporter, Inc., 
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which offers a cash bonus, and the contract should, therefore, be 
awarded to that bidder if its bid is otherwise acceptable. 


(B-4471) 


APPROPRIATIONS—AVAILABILITY PERIOD—INDEPENDENT CON- 
TRACTS INCIDENT TO CONSTRUCTION 


Where appropriations for “establishing and equipping” Coast Guard air stations 
are expressly limited by the Congress as to the period of their availability, 
such appropriations, even if assumed to be for “the construction of pubile 
buildings” within the meaning of section 1 of the act of June 23, 1874, 18 
Stat. 275, may not be considered available for administrative obligation 
for work under independent contracts entered into subsequent to the time 
of availability so specified even though such contracts—e. g., landscaping 
the grounds after completion of the construction—are incidental to the 
construction. 1 Comp. Dec. 517, involving payment of administrative 
expenses of superintendence and inspection, etc., after the period of avail- 
ability and under a contract for repairing a bridge entered into prior to the 
expiration of such period, distinguished. 


Comptroller General Brown to the Secretary of the Treasury, June 23, 1939: 
I have your letter of June 19, 1939, as follows: 


The Second Deficiency Appropriation Act, fiscal year 1988, approved June 25, 
1938 (52 Stat. 1114, 1151), carries the following items: 

“Air station, Elizabeth City, North Carolina: For establishing and equipping 
a Coast Guard air station at Elizabeth City, North Carolina, $540,000, to remain 
available until June 30, 1939. 

“Air station, San Francisco, California: For establishing and equipping a 
Coast Guard air station at the San Francisco Airport on the west shore of 
San Francisco Bay, twelve miles south of San Francisco, California, $600,000, 
to remain available until June 30, 1939.” 

Proposals for the construction of the Elizabeth City, North Carolina, station 
were opened in the Procurement Division May 23, 1939, and it is anticipated 
that a contract may be awarded in the near future. 

Those for the San Francisco, California, station are scheduled for opening 
June 20, 1989. It is, therefore, anticipated that the main contracts under both 
of these authorizations will be obligated before June 30, 1939, at which date, 
by the terms of the legislation, the availability of the funds will expire, but 
the period of construction operations will naturally run for at least a year 
beyond that date. 

Consequently, it will be essential that an appropriate proportion of any 
unobligated balances remaining after the award of the main contracts continue 
available for such contingencies as may arise during and incident to the con- 
struction work under such main contracts. It is assumed to be a proper inter- 
pretation of the law that this will be the case. 

However, there are certain miscellaneous items essential to the proper com- 
pletion of the stations which are of such nature as customarily would be 
handled by independent contracts awarded at later appropriate dates. Such 
work has, ordinarily, no direct connection with the work covered by the main 
construction contract, and by resort to the practice of awarding independent 
contracts the profit which would otherwise be paid to a general contractor is 
saved to the Government. 

Among these items and as a case in point is the landscape development of 
each of these projects. 

This work can naturally not be undertaken until the construction work is 
at least substantially completed and may be successfully performed only in an 
appropriate season. Consequently, it would be of advantage to postpone the 
award of such contracts until the time at which the work may be performed 
is approaching. 
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It is, therefore, requested that the Department be afforded the benefit of 
your decision at this time as to whether or not, by virtue of the award of 
the main contracts in these cases prior to the expiration of the availability of 
funds, it may be construed that the unobligated balances will remain available 
for obligation for such independent miscellaneous items after June 30, 1939. 

In the above connection attention is invited to a decision by the Comptroller 
of the Treasury under date of June 11, 1895 (1 Comp. Dec. 517) which has 
heretofore been regarded as precedent in the expenditure of funds incident to 
an obligation incurred under an expired appropriation. The following is the 
substance of the above-mentioned decision: 

“A contract having been properly entered into during the fiscal year for 
which an appropriation is available, the expenses necessarily incident to the 
inspection and superintendence of the work are properly payable from said 
appropriation although such incidental expenses are not incurred until after 
the fiscal year for which the appropriation is made.” 

As, in the event that your decision in this matter is in the negative, it will 
be necessary to execute contracts for all of this work prior to June 30, 1939, 
a@ response at your earliest convenience will be appreciated. 


Section 3690, Revised Statutes, 31 U. S. C. 712, provides: 


Except as otherwise provided by law, all balances of appropriations contained 
in the annual appropriation bills and made specifically for the service of any 
fiscal year, and remaining unexpended at the expiration of such fiscal year, shall 
only be applied to the payment of expenses properly incurred during that year, 
or to the fulfillment of contracts properly made within that year; and balances 
not needed for such purposes shall be carried to the surplus fund. * * * 
[Italics supplied.] 


In the decision of June 11, 1895, 1 Comp. Dec. 517, cited in your 
letter, the question was whether an appropriation for the fiscal year 
ending June 30, 1895, for the repair of Acqueduct Bridge was properly 


chargeable with the administrative expenses of superintendance and 
inspection, service of a watchman, purchases of small supplies such as 
illuminating oil for lanterns, etc., incurred after June 30, 1895, but 
incidental to the completion of a contract for repairing the bridge 
entered into prior to June 30, 1895. The Comptroller of the Treasury 
said: 

These services are to be rendered after the fiscal year (1895) for which the 
appropriation is made. The question, therefore, is, Does section 3690, Revised 
Statutes [supra], prevent their payment? I think these expenses can be properly 
allowed and paid from the appropriation for repair of the bridge, although the 
services will be rendered after the expiration of the fiscal year for which the 
appropriation was made, as they grow out of the contract itself, and are inci- 


dental to its execution, and furthermore are rendered necessary in order to 
determine whether or not it is properly performed. [Italics supplied.] 


This decision went no further than to hold that administrative ex- 
penses incidental to the completion of a contract entered into during 
a prior fiscal year were expenses in the “fulfillment of contracts prop- 
erly made within that [the prior] year” within the contemplation of 
such provision in section 3690, Revised Statutes, and, hence, were 
properly chargeable to the prior year appropriation as authorized by 
that section. Such decision approved expenditures incidental to the 
completion of a particular contract duly made before the expiration of 
the fiscal year for which the appropriation was available, and is no 
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authority for entering into further contracts for other work after the 
expiration of the fiscal year. That is, the authority is to complete 
the contracts duly made during the prior year, and not to make fur- 
ther contracts for work, supplies, or services which might have been 
contracted for under the appropriation, but were not, during the 
period of its availability. See 1 Comp. Gen. 232; id. 655; 9 Comp. 
Gen. 523; 16 Comp. Gen. 37; id. 848. In decision of May 3, 1937, 
A-83862, affirming decision of March 12, 1937, 16 Comp. Gen. 843, 
it was said: 

It is fundamental that, in the absence of statutory authority to the contrary, 


an appropriation for a particular fiscal year ceases to be available for obligating 
after June 30 of that fiscal year. 


Section 1 of the act of June 23, 1874, 18 Stat. 275, 31 U.S.C. 682, 
provides that— 

* * * all moneys heretofore appropriated for the construction of public 
buildings * * * or which may hereafter be appropriated for such buildings, 
shall remain available until the completion of the work for which they are, or 
may be, appropriated; and upon the final completion of each or any of said 
buildings, and the payment of all outstanding liabilities therefor, the balance or 
balances remaining shall be immediately covered into the Treasury. 

Assuming that the air stations at Elizabeth City and San Francisco 
here involved are “public buildings” within the purview of this pro- 
vision in the act of June 23, 1874, the availability of the appropria- 
tions therefor may not be held to be extended by such act, in view of 
the express limitations put on such appropriations by the Congress in 
providing that such appropriations were “to remain available until 
June 30, 1939.” “Available” means available for administrative obli- 
gation; and having been expressly made so available “until June 30, 
1939,” they may not be treated as available for administrative obliga- 
tion after that date. See decision A-25480, addressed to the Secre- 
tary of the Treasury under date of December 18, 1928. 

It follows that your question must be answered in the negative. 


(B-284) 


TRAVELING EXPENSES—CIRCUITOUS ROUTES—TRAVEL VIA PORT OF 
NEW ORLEANS OR NEW YORK 


Although, upon change of station, a Foreign Service officer’s dependents may 
precede, accompany, or follow him to the new post, since reimbursement 
of the expense of the travel is limited to the cost of travel over the direct 
route, any additional expense incurred by the family while accompanying 
the officer on temporary detail involving circuitous travel is a matter of 
personal expense and may not be charged to appropriated funds. 

Travel via New Orleans, La., on vessels of the Delta Line officially classified as 
passenger vessels, and involving a more direct and economical route, must 
be considered as the shortest usually traveled route between Santos, Brazil, 
and Nuevo Laredo, Mexico, within the meaning of the applicable State 
‘Department travel regulations, rather than the route via New York City. 
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Comptroller General Brown to the Secretary of State, June 24, 1939: 

There was received a letter addressed to this office by the Chief, 
Division of Accounts, Department of State, under date of March 7, 
1939, as follows: 


Reference is made to two Notices of Exception dated February 8, 1939, ine 
forming Odin G. Loren, Foreign Service Officer at Nuevo Laredo, Mexico, that 
suspensions have been made in his November 1937 accounts as follows: 


Voucher No. 1 
Voucher No. 2 


Both of these suspensions relate to traveling expenses of Mr. Loren’s family in 
connection with their journey from Santos, Brazil, to Nuevo Laredo, Mexico, 
via New York, instead of via a vessel of the Delta Line to New Orleans and 
thence to Nuevo Laredo. 

It has heretofore not been the practice of the Department to require travel 
or to issue transportation between South American ports and Mexico via New 
Orleans. Also, it does not appear that this requirement has heretofore been 
applied to the settlement of travel accounts of the Foreign Service. Since it 
now appears that it is necessary to use the Delta Line via New Orleans, the De- 
partment will hereafter require that similar travel be performed by that route; 
and in view of the practice of long standing in permitting travel by way of 
New York, it will be greatly appreciated if travel via New York be allowed in 
this instance, thus giving the Department sufficient time to effect the necessary 
change in procedure to require that travel similar to that under reference be via 
New Orleans on the Delta Line. 


While requests for review of exceptions or disallowances made in 
the settlement of a disbursing officer’s account ordinarily are not for 
consideration by this office unless submitted by the disbursing offi- 


cer whose accounts are involved, since the above-quoted letter indi- 
cates a misunderstanding as to the effect of the decisions of this 
office in the matter and involves what appears to be an erroneous 
administrative practice, the source of the request for review will not 
be further questioned in this instance. 

The record shows that Foreign Service Officer Odin G. Loren was 
required to travel from Rio de Janeiro, Brazil, to Nuevo Laredo, 
Mexico, upon change of station with orders to proceed via Washing- 
ton, D. C., for the purpose of consultation in the Department of 
State and that he was accompanied by his dependents in proceeding 
via New York and Washington, thereby incurring an expense of 
$1,333.41 for the transportation of his family; whereas, it appears 
they could have traveled from the old to the new post via New Or- 
leans using the S. S. Delsud of the Delta Line for sea travel at a cost 
to the Government of $1,134.18. The letter, swpra, states that the 
requirement as to use of the most economical route has not heretofore 
been applied to the settlement of travel accounts of the Foreign Serv- 
ice and that, in view of the practice of long standing, the applica- 
tion of such requirement will necessitate a change in procedure to 
require travel via that route. 

Note 1, Revised Supplement to Standardized Government Travel 
Regulations, dated October 15, 1937, provides: 
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Foreign Service officers and employees traveling at Government expense are 
expected to use every effort to expedite journeys apd to occupy only as short a 
time in transit as conditions permit. When any vel expenses are paid by 
the Government every possible care should be taken to assure that tickets are 
purchased the most economical way, keeping in mind the provisions of section 
901, Merchant Marine Act, 1936, and that all expenditures are made in 
accordance with existing laws and regulations. 


See also paragraph 9, Standardized Government Travel Regula- 
tions. 

Upon change of station, the officer’s dependents may precede, ac- 
company, or follow him to the new post, but reimbursement of the 
expense of the travel is limited to the cost of travel over the direct 
route. Should the family of the officer accompany him while on tem- 
porary detail involving circuitous travel, the additional transporta- 
tion and subsistence expenses so incurred by the family may not be 
charged to appropriated funds. 11 Comp. Gen. 453; A-88104, 
August 7, 1937. 

Such vessels of the Delta Line as are officially classified by the 
American Bureau of Shipping as passenger vessels appear fully 
equipped and safe for the purpose and afford reasonable comfort to 
the traveler. As travel by these vessels is more direct and economi- 
cal than that via any other available route, the availability of such 
vessels must, within the meaning of the regulations, supra, be con- 
sidered as establishing the shortest usually traveled route between the 


points involved, Inasmuch as the audit action is based upon a rule 
long established, no reason appears from the present record justi- 
fying or necessitating any exception in this case to said rule. The 
disallowance is sustained. 


(B-4114) 


TRAVEL BETWEEN SOUTHERN UNITED STATES, ETC. AND SOUTH 
AMERICAN POINTS—PORT OF NEW ORLEANS VERSUS PORT OF NEW 
YORK 


Where the services of a Foreign Service clerk are urgently needed at his new 
post of duty in Brazil and vessels of the Delta Line via New Orleans— 
the most economical usually traveled route between the points involved— 
are not available for first-class minimum accommodations except at a time 
which would delay arrival for several days over that of travel via the port 
of New York, travel via the latter port is authorized notwithstanding the 
additional expense involved, but mere earlier arrival would not of itself 
aves a failure to await first-class minimum accommodations via New 

rleans. 

Whether the route via the port of New Orleans, or the route via New York, 
should be used in connection with official travel of Foreign Service per- 
sonnel between southern points in the United States, posts in Mexico and 
Central American countries to posts on the east coast of South America, 
or vice versa, may not be decided generally, the route to be used being for 
determination from the circumstances and comparative costs of each 
individual case. 
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Comptroller General Brown to the Secretary of State, June 24, 1939: 
I have your letter of May 26, 1939, as follows: 


Mr. Maynard Andrus, a clerk at the Embassy, Berlin, now on leave at 
Orlando, Florida, has been transferred to the Embassy at Lio de Janeiro, and 
his transportation expenses and per diem were authorized subject to the 
Travel Regulations from his home to Rio de Janeiro. 

Bearing in mind suspensions made on Notice of Exceptions from the Audit 
Division dated July 16, 1938, and February 8, 1939, in the case of Mr. Odin 
G. Loren, due to the fact that travel was performed on American vessels via 
New York City instead of on vessels of the Delta Line via New Orleans in 
connection with the officer’s travel from Rio de Janeiro to Nuevo Laredo, the 
United States Despatch Agent at New Orleans was requested in a letter dated 
May 10, 1939, to arrange transportation for Mr. Andrus on a vessel of the 
Delta Line, sailing from New Orleans to Rio de Janeiro on July 1, 1939, the 
first sailing after the expiration of his leave. The Despatch Agent at New 
Orleans has advised the Department, in his letter of May 22, 1939, of the 
following facts: 

“The minimum rate from New Orleans to Rio is $175.00, but it is impossible 
to obtain such accommodations until August, the booking situation here being 
as follows: 

“June 10, 1939. No first-class minimum accommodations available. Accom- 
modations at $190.00 can be secured. 

“July 1, 1939. No first-class minimum accommodations open. Can secure 
accommodations at $190.00 and $200.00. 

“July 22, 1939. Booking complete. No reservations possible. 

“August 12, 1939. Minimum and other reservations can be made.” 

Mr. Andrus’ services will be needed at Rio de Janeiro as soon as possible after 
the expiration of his leave, and since we are prohibited by law from pur- 
chasing accommodations in excess of minimum first-class fare, I would appre- 
ciate a ruling from your office permitting him to proceed to New York by rail, 
to sail on July 14 on the steamer Uruguay of the American Republic Line to 
Rio de Janeiro. 

For the future guidance of the Department, I would appreciate being advised 
if in the event Mr. Andrus’ services were not urgently needed at Rio de 
Janeiro but all other conditions were the same as outlined above, would your 
office be required to hold that he should remain in the United States on a leave 
status for the additional 42 days just in order to proceed by the Delta Line 
which takes 19 days to make the journey from New Orleans to Rio de Janeiro, 
or would your office permit him to travel via New York using American vessels 
from that port to Rio de Janeiro on the first available vessel after the expiration 
of his leave? 

I will also appreciate a ruling from you whether travel from southern points 
in the United States, posts in Mexico, and Central American countries to posts 
on the east coast of South America, or vice versa, must be performed on vessels 
of the Delta Line. In the event your ruling is in the affirmative with respect 
to travel from and to points within the United States, will you please indicate 
the states from and to which travel should be performed via New Orleans? 

It is a well-known fact that the American vessels plying between New York 
City and the east coast of South America are much faster and far more desirable 
than vessels of the Delta Line. 

Your early decision will be appreciated. 


It appears from the tariffs and schedules on file in this office that 
the cost of proceeding from Orlando, Fla., to Rio de Janeiro by way 
of New Orleans (had minimum first-class accommodations been avail- 
able July 1, 1939), including necessary rail and Pullman fares and 
per diem in lieu of subsistence while en route, would have amounted 
to $259.05, while the cost by way of New York City sailing July 14, 
1939, on the vessel of the American Republic Line would amount 
to $327.56, a difference of $68.51. However, it appears that minimum 
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first-class accommodations by way of New Orleans will not be avail- 
able until August 12, which would entail a delay of 42 days after 
the expiration of the clerk’s leave during which time he would be 
entitled to his regular compensation as waiting time and would delay 
arrival at his new post of duty 6 days beyond the date of arrival 
should he travel by way of New York City. In the circumstances 
and in view of the urgent need of Mr. Andrus’ services at Rio de 
Janeiro, travel by way of New York City on the vessel sailing from 
that port on July 14, 1939, is authorized. 

It may be stated, however, that as the officer’s early arrival at 
destination would not per se result in any actual saving in the amount 
of compensation to be paid him, if his services were not urgently 
needed the difference in cost of travel by the respective routes would 
make it incumbent to await available first-class accommodations via 
New Orleans. Compare decision A-37351 dated July 7, 1931, to you. 

As the answer to the question whether the New Orleans or the 
New York route should be used is dependent upon the circumstances 
and comparative costs in each individual case, this office may not 
undertake to state generally to and from what named places the 
traveler should make use of the New Orleans rather than the New 
York route. 

The disallowance of credit for excess transportation costs in the 


case of Mr. Odin G. Loren, referred to in your letter, is being 
sustained by decision, B-284, of this date to you. 


(B-4238) 


TEMPORARY DUTY PROLONGED BEYOND ORIGINAL ANTICIPATION— 
AMENDMENT OF TRAVEL ORDERS TO PROVIDE FOR PER DIEM IN 
LIEU OF SUBSISTENCE 


Where the temporary detail of Foreign and Domestic Commerce Bureau em- 
ployees to the Temporary National Beonomic Committee, the statutory life 
of which is limited to the expiration of the Seventy-sixth Congress, is pro- 
longed beyond the period originally contemplated, there is no objection to 
the amendment of the travel orders prospectively effective to provide for 
a per diem in lieu of subsistence to the extent consistent with existing 
administrative reglations. See 18 Comp. Gen. 423, 


Comptroller General Brown to the Secretary of Commerce, June 24, 1939: 
I have your letter of June 5, 1939, as follows: 


On October 4, 1988, Messrs. Isadore Bady, Benjamin Kramer, and Irving 
Weiss, employees of the Bureau of Foreign and Domestic Commerce in the 
Division of Custom Statistics, New York, were ordered to Washington for 
temporary duty with the Temporary National Bconomic Committee. 

At the time of their temporary detail it was thought that the work on 
which they were engaged would be completed and that they would be returned 
to their permanent duties in New York prior to this time. However, the work 
of the Committee has not yet been completed and Congress has provided addi- 
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tional funds for its continuation. It now appears that there will be a need 
to retain these men in Washington for a further period of from three to 
six months. Thus far they have not been paid a per diem on their temporary 
assignment to Washington, but it is believed that it would now be equitable 
and just that they be paid a reasonable per diem for the remainder of their 
assignment in view of the fact that they are necessarily at more expense to 
live in Washington than in their regular domiciles in New York. 

It is respectfully requested that the Department be advised if their travel 
orders may be amended to provide for the payment of a per diem of $1.50 
from June 16th. 

The statutory life of the Temporary National Economic Com- 
mittee is limited to the expiration of the Seventy-sixth Congress. 
Section 4 (c) of the joint resolution approved June 16, 1938, 52 Stat. 
706. The appropriations for traveling expenses necessary in car- 
rying on the work of the committee would be likewise limited. Acts 
of June 25, 1938, 52 Stat. 1118, and May 2, 1939, Public, No. 61, 
page 4. 

It is understood that the employees named in your letter are not 
employed by the committee but are employees of the Department of 
Commerce assigned to temporary duty with the committee under 
authority of section 3 of the joint resolution approved June 16, 
1938, and the appropriation acts, swpra. 

If the understanding of the facts as above stated be correct, and 
if the employees were not, in fact, transferred to Washington from 
New York by their original travel orders, but were temporarily as- 
signed to duty in Washington and were then, or by amended travel 
orders are, directed to return to their headquarters in New York upon 
expiration of the temporary duty, and if not inconsistent with exist- 
ing administrative regulations, their travel orders may be amended 
to provide for the payment of a per diem in lieu of subsistence of 
$1.50 prospectively effective. See paragraph 48 (a) of Standardized 
Government Travel Regulations; also, 18 Comp. Gen. 423. 


(B-4464) 


COMPENSATION—SALARY CHANGES—“LENDING AGENCIES” 
REORGANIZATION PLAN PERSONNEL 


The purpose of section 402 of the President’s Reorganization Plan No. 1, made 
effective July 1, 1939, by act of Congress, being to effect a coordination 
rather than a transfer or consolidation of the functions and activities of 
the establishments, including the Federal Housing Administration, in the 
“Lending Agencies” placed under the supervision of the Federal Loan Ad- 
ministrator, the provisions of section 10 (b) of the Reorganization Act of 
April 3, 1989, 53 Stat. 563, which relate specifically to “Any transfer of 
personnel” have no application to the personnel of the Federal Housing 
Administration, and said section will not preclude changes in salary rates 
of such personnel during the fiscal year 1940. 
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Comptroller General Brown to the Administrator, Federal Housing Administra- 
tion, June 24, 1939: 


I have your letter of June 13, 1939, as follows: 


Section 10 (b) of the Reorganization Act of 1939 (Public, No. 19, 76th Con- 
gress) provides that the transfer of personnel under the act shall be without 
change in classification or compensation for the remainder of the fiscal year 
during which the transfer is made. 

Congress has approved the President’s Reorganization Plan No. 1 submitted 
under the act and has made it effective July 1, 1939. 

We are, therefore, faced with the problem as to whether or not this section 
applies to our personnel in view of the peculiar language of section 402 of 
the President’s plan, which groups the Federal Housing Administration and a 
number of other agencies under the supervision of a new agency known as 
the Federal Loan Agency. 

I have submitted the question to Mr. Abner H. Ferguson, my general counsel, 
who has given me his opinion on the subject. I am enclosing herewith a copy 
of this opinion for such use as you desire to make of it. I understand that 
this opinion is concurred in by the general counsel for the Reconstruction Fi- 
nance Corporation and the general counsel for the Federal Home Loan Bank 
Board. 

Will you please be good enough to advise me as promptly as possible as 
to whether or not, in view of the above-mentioned order, I will be prevented 
from granting increases in salaries during the fiscal year ending June 30, 1940. 


Section 10 (b) of the Reorganization Act of April 3, 1939, Public, 
No. 19, 58 Stat. 563, is as follows: 


Any transfer of personnel under this title shall be without change in classi- 
fication or compensation, except that this requirement shall not operate after 
the end of the fiscal year during which the transfer is made to prevent the 
adjustment of classification or compensation to conform to the duties to which 
such transferred personnel may be assigned. 


In Part 4, entitled “Lending Agencies,” of Reorganization Plan 
No. 1, appears the following: 


Sec. 402. (a) Federal Loan Agency.—There shall be at the seat of the 
Government a Federal Loan Agency, with a Federal Loan Administrator at 
the head thereof. The Federal Loan Administrator shall be appointed by the 
President by and with the advice and consent of the Senate, and shall receive 
a salary at the rate of $12,000 per annum. 

(b) Assistant Federal Loan Administrator—The Federal Loan Adminis- 
trator shall appoint an Assistant Federal Loan Administrator, who shall receive 
a salary at the rate of $9,000 per annum. The Assistant Administrator shall 
act as Administrator during the absence or disability of the Administrator, 
or in the event of a vacancy in that office, and shall perform such other duties 
as the Administrator shall direct. 

(c) Powers and duties of Administrator—The Administrator shall super- 
vise the administration, and shall be responsible for the coordination of the 
functions and activities, of the following agencies: Reconstruction Finance 
Corporation, Electric Home and Farm Authority, RFC Mortgage Company, 
Disaster Loan Corporation, Federal National Mortgage Association, Federal 
Home Loan Bank Board, Home Owners’ Loan Corporation, Federal Savings 
and Loan Insurance Corporation, Federal Housing Administration, and Ex- 
port-[Import Bank of Washington. The Administrator may appoint such 
officers and employees and make such expenditures as may be necessary. 

(d) Administrative funds.—The Director of the Bureau of the Budget 
shall allocate to the Federal Loan Agency, from appropriations, allocations, or 
other funds available (including those available for the fiscal year ending 
June 30, 1940) for the administrative expenses of the agencies named in this 
section, such sums, and in such proportion, as he may find necessary for the 
administrative expenses of the Federal Loan Agency. 
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There is nothing in any of these provisions purporting to con- 
solidate the functions of the Federal Housing Administration with 
the functions of the other lending agencies referred to therein or to 
transfer the personnel of the Federal Housing Administration or 
of the other lending agencies to the new Federal Loan Agency cre- 
ated by Reorganization Plan No. 1. These provisions are different 
from those appearing in the Reorganization Plan No. 1 under part 
2, entitled, “Federal Security Agency,” and part 3, entitled, “Federal 
Works Agency,” as to which see section 201 (d) 211, 301 (d), and 310. 

The apparent purpose of section 402, supra, is to effect a coordina- 
tion rather than a transfer or consolidation of the functions and 
activities of the establishments, including the Federal Housing Ad- 
ministration, mentioned in subsection (c) of said section. To such 
end the said establishments are merely grouped and placed under 
the supervision of the Federal Loan Administrator. 

Accordingly, you are advised that section 10 (b) of the Reorgani- 
zation Act, supra, which relates specifically to “Any transfer of 
personnel” has no application to the personnel of the Federal Hous- 
ing Administration, and, therefore, that said section will not pre- 
clude changes in salary rates of employees of the Federal Housing 
Administration during the fiscal year 1940. 


(B-4507) 


APPROPRIATIONS—AVAILABILITY—RADIO BROADCASTING, ETC., OF 
ADMINISTRATIVE FUNCTIONS AND ACTIVITIES 


The appropriation for administrative expenses of the Veterans’ Administra- 
tion—act of May 23, 1938, 52 Stat. 428—is not available for payments for 
recording or broadcasting, or the purchase of records for broadcasting, in- 
formation regarding the functions and activities of the said agency, there 
having been given no specific legislative authority for such payments, nor 
any showing administratively made, or otherwise apparent, that such dis- 
semination of information is essential to the administrative duties 
and function conferred by statute upon the head of the Veterans’ 
Administration. 


—— General Brown to the Administrator of Veterans’ Affairs, June 24, 
1 * 


I have your letter of June 23, 1939, as follows: 


The National Emergency Council is undertaking a program of radio dis- 
cussions regarding the functions and activities of the several Government 
agencies having heretofore confined the program to discussions with members 
of the Cabinet. It is now proposed to extend this program to include the Vet- 
erans’ Administration and other independent agencies. 

It is understood that a representative of the National Emergency Council 
interrogates the head of the agency and a transcription is made of the questions 
and answers constituting the master record, the cost of which under the present 
contract held by the Works Progress Administration is $35.00. One hundred 
and fifty pressings are made of each record at a cost of $1.08 each. These 
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in turn are distributed throughout the country and presented through the many 
radio stations at an agreed-upon hour and are intended for the information 
of the public regarding the activities of the Government. After the initial 
broadcast the records are available to the various Government agencies for 
their use. 


The National Hmergency Council does not have the funds to pay for the 
transcription and the necessary records for the several radio stations and 
looks to the departments and independent agencies to meet the cost of the 
transcription and the pressings, the expense approximating $200.00. 

Your advice is requested as to whether or not the appropriation granted 
to the Veterans’ Administration for administrative purposes is available for 
the above described expense. As the present contract expires on June 30, 
1939, and since it is understood that if a new contract is entered into for 
this purpose the expense will be higher, a prompt decision will be appreciated. 

Section 3678, Revised Statutes, provides that all sums appro- 
priated for the various branches of the public service shall be ap- 
plied solely to the objects for which they are respectively made and 
for no others. The appropriation for administrative expenses of 
the Veterans’ Administration, act of May 23, 1938, 52 Stat. 428, 
provides: 

Administration, medical, hospital, and domiciliary services: For all salaries 
and expenses of the Veterans’ Administration, including the expenses of main- 
tenance and operation of medical, hospital, and domiciliary services of the 
Veterans’ Administration, in carrying out the duties, powers, and functions 
devolving upon it pursuant to the authority contained in the act entitled 
“An act to authorize the President to consolidate and coordinate govern- 
mental activities affecting war veterans,” approved July 3, 1930 (38 U. S. C. 
11-11f), and any and all laws for which the Veterans’ Administration is now 
or may hereafter be charged with administering, $93,000,000: * * 

The above-quoted language is followed by specific authority to 
expend portions of the appropriation for items therein named but 
I do not find any specific authority for the recording, broadcasting, or 
purchase of records for broadcasting purposes, or for the dissemi- 
nation of information by any means. In some instances expenses of 
this character have been authorized where the functions or duties 
vested by law in the department, bureau, or agency, either specifically 
or by necessary implication, require or authorize the dissemination 
to the general public of information of the character to be broad- 
cast. A-82749, January 7, 1937. However, your submission does not 
state—and it is not otherwise apparent to this office—that there is 
any function vested in the Veterans’ Administration requiring the 
broadcasting or dissemination to the public generally of informa- 
tion regarding its official duties or activities. Accordingly, unless it 
can be established that the recording and broadcasting of the informa- 
tion to be contained upon such records are essential to the adminis- 
trative duties and functions conferred upon you by statute as the 
head of the Veterans’ Administration, it must be held that the ap- 
propriation for administrative expenses of the Veterans’ Adminis- 
tration is not available therefor. 
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(A-87387) 


CLAIMS—AGAINST THE UNITED STATES—NECESSITY OF PROOF AND 
FINALITY OF ADMINISTRATIVE OFFICERS’ CONTRACT FINDINGS 
OF FACT 


It is not the duty of the General Accounting Office to refute claims presented 
to it for settlement, or the allegations on which such claims are based, 
but rather it is for the claimants to prove their claims and all matters in- 
cidental thereto requisite to establish the clear legal liability of the United 
canon and the claimant’s right to payment under the appropriations in- 
volved. 

Where contract provides that disputes concerning questions of fact as to de- 
lays involving liquidated damages, and changes in work involving increase 
or decrease in contract price, should be decided by the administrative offi- 
cers as designated therein and be final and conclusive on the parties con- 
cerned, settlement of a claim presented to the General Accounting Office, in 
amount less than that claimed, must be sustained, notwithstanding the 
claimant’s complaint that the settlement is without equity as it is based 
on the decisions of the administrative officers with whom the dispute was 
had, the settlement having been pursuant to findings and recommenda- 
tions of the proper administrative officers made in accordance with the 
terms of the contract. 


Comptroller General Brown to Stevens Bros., June 26, 1939: 

You have requested review of settlement No. 0462907, dated Sep- 
tember 21, 1937, by which there was allowed $4,939.59 on your claim 
for $19,201.92 as remission of liquidated damages and additional com- 
pensation for increased costs resulting from changed subsurface con- 


ditions encountered in the performance of contract I-1p-—2877, dated 
May 31, 1934, for the construction of a bridge over Pelican Creek 
on the East Entrance Highway, Yellowstone National Park, Wyo., 
the balance of the claim being disallowed pursuant to the findings of 
the contracting officer’s duly authorized representative concerning 
the matters involved. 

In your request for a review you stated that your claims have not 
been refuted and, respecting the settlement, that— 

The decision is made without equity as it is based and all references made 
to the decisions of the Bureau of Public Roads and its district engineer with 
whom the dispute was incurred. 

The burden is not on this office to “refute” claims presented here 
for settlement or the allegations on which such claims are based. On 
the contrary, the burden is on claimants to prove their claims and all 
matters incidental thereto requisite to establish the clear legal lia- 
bility of the United States and the claimant’s right to payment 
under the appropriations involved. Respecting the determinations 
made by the district engineer, it appears that the contract was per- 
formed under the supervision of the Bureau of Public Roads, De- 
partment of Agriculture, and that by paragraphs 4 and 5, page 1 
of the contract specifications, “Form F. R. 50, Revised 1932,” the dis- 
trict engineer for that bureau was designated the duly authorized 
representative of the contracting officer; that by article 18 of the 
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contract the term “contracting officer” was defined as including his 
duly authorized representative; that article 15 provided that, except 
as otherwise specifically provided in the contract, all disputes con- 
cerning questions of fact arising under the contract should be 
decided by the contracting officer “or his duly authorized represent- 
ative” subject to written appeal within 30 days to the head of the 
Department; that by article 9 it was provided with respect to liqui- 
dated damages that the contracting officer should ascertain the facts 
and extent of the delay, and that his findings of fact thereon should 
be final and conclusive on the parties, subject only to appeal within 
30 days to the head of the Department; that by article 3 it was 
provided that for changes in the work causing an increase or de- 
crease in the amount due under the contract or in the time required 
for performance, an equitable adjustment should be made and if 
the parties could not agree upon the adjustment the dispute should 
be determined as provided in article 15, swpra—that is, by the con- 
tracting officer or his duly authorized representative, subject to 
appeal within 30 days to the head of the Department; and that 
article 4 provided that any increase or decrease of cost or difference 
in time resulting from changes due to subsurface or latent conditions 
at the site differing materially from those shown on the drawings 
or indicated in the specifications should be adjusted as provided in 
said article 3—that is, by an equitable adjustment—and if the parties 
could not agree thereon, the matter to be determined by the con- 
tracting officer or his duly authorized representative subject only 
to appeal to the head of the Department. Under these stipulations 
there would appear to be no question but that the said district engi- 
neer, as the duly authorized representative of the contracting officer, 
had authority to determine the matters in dispute, subject only to 
appeal to the head of the Department as provided therein, and that 
you agreed to such method of determining such disputes and are 
bound thereby. Penn Bridge Co. v. United States, 59 Ct. Cls. 892, 
and cases therein cited. 

The record shows that after you commenced work under the con- 
tract, in June 1934, it was discovered that the subsurface conditions 
were such that the foundations could not be built on 25-foot piles as 
planned, and the work was suspended under direction of the district 
engineer from August 9 until October 21, 1934, to investigate the 
matter and to arrange to proceed with the work with 50- and 60-foot 
piles required in place of a large number of the 25-foot piles, which 
not only increased the cost of the work but extended it into the next 
year, the work being ordered discontinued for the winter on Novem- 
ber 13, 1934, and ordered resumed June 5, 1935, involving some in- 
creased costs for carrying the project over the winter and spring. 


QeOr'. 1 ®t 


Or 
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It appears further that when the work was suspended because of 
the unexpected subsurface conditions negotiations were conducted 
as to payment for the extra work required, but no agreement was 
reached and you were ordered to resume work apparently with the 
understanding that the matter would be subject to an equitable ad- 
justment pursuant to the terms of article 4 of the contract. The 
district engineer reported in this connection that— 

As a basis for an equitable adjustment upon completion, accurate costs of 
the work were kept in the field throughout the duration of construction. 

When the work was completed you presented claims aggregating 
$16,701.92 for your alleged increased costs, including some items of 
alleged extra work not directly connected with the changed sub- 
surface conditions. The district engineer made a comprehensive 
analysis of the various items claimed and found the sum of $3,889.59 
payable thereon as an equitable adjustment under articles 3 and 4 
of the contract covering your actual increased costs for which the 
Government was responsible, plus 15 percent, as provided in sub- 
paragraphs A and B, page 11, of the contract specifications, “Form 
F. R. 50.” Respecting liquidated damages for delay in completing 
the work, the findings of the district engineer established your re- 
sponsibility for only 29 days of the delay, and he recommended that 
liquidated damages theretofore charged for the remainder of the 
delay, in the amount of $1,050, be remitted. Such findings and rec- 
ommendations were approved by the Bureau of Public Roads and 
by the National Park Service, and the settlement of September 21, 
1937, by this office was made pursuant thereto. 

On this record, no further legal liability of the United States 
under the contract is established, and accordingly the said settlement 
of September 21, 1937, must be, and is, sustained. 


(B-8335) 


MEDICAL AND HOSPITAL TREATMENT—CIVILIAN CONSERVATION 
CORPS—REIMBURSEMENT OF ARMY AND OTHER GOVERNMENT 
HOSPITALS 


Under existing law, Army and other Government hospitals are not entitled to 
reimbursement for hospitalization and treatment of Civilian Conservation 
Corps enrollees and former enrollees—beneficiaries of the United States 
Employees’ Compensation Commission. See, in this connection, 14 Comp. 
Gen, 706. 


Comptes General Brown to the Director, Civilian Conservation Corps, June 


There has been considered your letter of April 24, 1939, as follows: 


One Edgar J, Chilton, while in the performance of his duty as an enrollee of 
Company 378, Civilian Conservation Corps, Morehead, Towa, sustained severe 
physical injuries on, to wit, April 1, 1938, and thereafter, on, to wit, May 26, 1938, 
was admitted to Walter Reed Hospital suffering with multiple fractures of both 
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bones of the right forearm. He was subsequently honorably discharged from 
the Corps, but remained as a patient at Walter Reed General Hospital where 
he is now undergoing treatment and has been receiving appropriate compensa- 
tion through the United States Employees’ Compensation Commission. 

I am advised that the question of the case of former enrollees in Army hos- 
pitals as beneficiaries of the United States Employees’ Compensation Com- 
mission has recently been discussed informally with representatives of that 
Commission, and information has been furnished that the Commission is unable 
to defray any expenses incident to such hospitalization and its attendant treat- 
ment in the belief that payment for such cases is prohibited under a decision 
rendered by your office in volume 15, page 455, Decisions of the Comptroller 
General of the United States. 

It has been my understanding that since the organization of the Civilian 
Conservation Corps that in compensable cases all expenses subsequent to dis- 
charge are borne by the United States Employees’ Compensation Commission. 
I am further advised that the cost of treatment in such cases in civil hospitals 
is approximately $8.00 per day and in Army hospitals $3.75. It is, therefore, 
obviously in the best interests of the Government to treat these cases in Army 
hospitals. 

The decision of the Comptroller General in the case above referred to had 
more specifically under consideration the question whether Army or Navy hos- 
pitals could properly be reimbursed by the United States Employees’ Com- 
pensation Commission for treatment furnished to employees of the Civil Works 
Administration. 

Permit me to state that during the years of 1934 and until March 31, 1935, 
there was allocated to the compensation account of Emergency Conservation 
Work (also commonly known as the Civilian Conservation Corps) with the 
United States Employees’ Compensation Commission the sum of $5,550,000, to be 
used by said Compensation Commission under the act creating the same, and 
under the rules and regulations made pursuant thereto in behalf of Civilian 
Conservation Corps enrollees as occasion might demand. 

Emergency Conservation Work was created by act of Congress approved 
March 31, 1933 (Public, No. 5, 73d Congress), and an Executive order (No. 6101) 
dated April 5, 1983, issued under authority of this act. 

Section three of the aforesaid act reads as follows: 

“Insofar as applicable, the benefits of the act entitled ‘an act to provide com- 
pensation for employees of the United States suffering injuries while in the per- 
formance of their duties, and for other purposes, approved September 7, 1916, 
as amended, shall extend to persons giving employment under the provisions 
of this act.” 

The present Civilian Conservation Corps was established by an act approved 
June 28, 1937, and known as Public, No. 163, 75th Congress, chapter 383, 1st 
session, H. R. 6551. I quote below the pertinent provisions of section 4 and 
section 10 in its entirety, of the latter act: 

“Secrion 4. There are hereby transferred to the Corps all enrolled personnel, 
records, papers, property, funds, and obligations of the Emergency Conservation 
Work established under the act of March 31, 1933 (48 Stat. 22), as 
amended, * * *.” 

“Section 10, Enrollees shall be provided, in addition to the monthly rates of 
pay, with such quarters, subsistence, and clothing, or commutation in lieu 
thereof, medical attention, hospitalization, and transportation as the Director 
may deem necessary: Provided, That burial, embalming, and transportation 
expenses of deceased enrolled members of the Corps, regardless of the cause and 
place of death shall be paid in accordance with regulations of the Employees’ 
Compensation Commission: Provided further, That the provisions of the act 
of February 15, 1984 (U. 8S. C., 1934, ed., title 5, sec. 796), relating to disability 
or death compensation and benefits shall apply to the enrolled personnel of the 
Corps.” 

The question with which I am immediately concerned is this: 

With respect to hospitalized enrollees and former enrollees of the Corps, can 
the United States Employees’ Compensation Commission make reimbursement 
for hospitalization and treatment in Army and other hospitals, as well as com- 
pensation out of the fund originally allocated to it for that purpose of which 
I am advised there was as of March 31, 1989, a balance of $3,466,025? 

As you can well appreciate, this question is a matter of considerable importance 
to the Corps and a decision thereon at your earliest convenience will be greatly 
appreciated. 


161412—39——64 
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Section 9 of the Employees’ Compensation Act as amended by the 
act of June 26, 1926, 44 Stat. 772, title 5, United States Code, section 
759, provides that necessary medical services, etc., shall be furnished 
all employees coming within the provisions of the act by the United 
States “by or upon the order of United States medical officers and 
hospitals” but where this is not practicable then through private 
agencies. It was held in decisions of July 27, 1926, 6 Comp. Gen. 
78, and November 30, 1926, zd. 372, that said section 9 as amended did 
not authorize the reimbursement from the Employees’ Compensation 
fund of Army and Navy hospitals for such medical services furnished 
beneficiaries of the Employees’ Compensation Act. Subsequent to 
the decisions referred to, the acts making appropriations for carry- 
ing into effect the provisions of the Employees’ Compensation Act 
included authority to make payments to Army and Navy hospitals for 
the services furnished by such hospitals to beneficiaries under the 
act, the provision for the current fiscal year being contained in the 
act of May 23, 1938, 52 Stat. 415. Not only has it been held that there 
is nothing in such appropriation acts, either in express terms or by 
necessary implication, authorizing the use of the regular funds of the 
Employees’ Compensation Commission to reimburse Army hospitals 
for services rendered to security or relief employees, but it has been 
the uniform holding that funds allotted to the Employees’ Com- 
pensation Commission under statutory authorizations conferring cer- 
tain benefits under the provisions of the Employees’ Compensation 
Act, as amended, to such employees under the several emergency re- 
lief acts, were not legally available for reimbursement to Army or 
other Government hospitals furnishing such service from such allotted 
funds under control of the Employees’ Compensation Commission. 
See in this connection 15 Comp. Gen. 65 and cases therein cited, 15 
id. 455, A~98525 dated December 7, 1938. ° 

You refer to the fact that the present Civilian Conservation Corps 
was established by the act of June 28, 1937, 50 Stat. 319, and call 
attention to the provisions of sections 3 and 10 thereof, 50 Stat. 320 
and 321, respectively, the proviso of the last section being worded 
as follows: 

* * * That the provisions of the act of February 15, 1984 (U. S. C., 1934, 


ed., title 5, sec. 796), relating to disability or death compensation and benefits 
shall apply to the enrolled personnel of the Corps. 


Section 3 of the act of March 31, 1933, also referred to in your 
letter, was repealed insofar as enrollees of the Civilian Conservation 
Corps were concerned, by the act of June 19, 1934, 48 Stat. 1056, 
which provided as follows: 

Section 3 of the act entitled “An act for the relief of unemployment through 
the performance of useful public work, and for other purposes,” approved 


March 31, 1933 (48 Stat. 22), is hereby repealed, insofar as said act applies to 
enrollees in the Civilian Conservation Corps, and in lieu thereof the provisions 
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of the act entitled “An act to provide compensation for employees of the United 
States suffering injuries while in the performance of their duties, and for 
other purposes,” approved September 7, 1916, as amended (U. 8. ©., title 5, 
ch. 15), are hereby made applicable to such enrollees under the said act of 
March 31, 1983, to the same extent and under the same conditions as is pro- 
vided for employees of the Federal Civil Works Administration in the act 
entitled “An act making an additional appropriation to carry out the purposes 
of the Federal Emergency Relief Act of 1933 for continuation of the Civil 
Works Program, and for other purposes,” approved February 15, 1934 (Public, 
Numbered 93, Seventy-third Congress): Provided, That so much of the sum 
appropriated in the first paragraph of title II of this act as the United States 
Hmployees’ Compensation Commission, with the approval of the Director of the 
Budget, estimates and certifies to the Secretary of the Treasury will be neces- 
sary for administrative expenses and for the payment of such compensation 
shall be set aside in a special fund to be administered by the Commission for 
such purposes; and after June 30, 1935, such special funds shall be available 
for these purposes annually in such amounts as may be specified therefor in 
the annual appropriation acts. 


The act of February 15, 1934, 48 Stat. 351, cited in the above quoted 
statute, provides in part as follows: 


* * * Provided further, That the provisions of the act entitled “An act 
to provide compensation for employees of the United States suffering injuries 
while in the performance of their duties, and for other purposes,” approved 
September 7, 1916 (U. 8S. C., title 5, sec. 785), as amended, are hereby extended, 
so far as they may be applicable, to employees of the Federal Civil Works 
Administration only for disability or death resulting from traumatic injury 
while in the performance of duty, subject, however, to the following conditions 
and limitations: (a) That the total aggregate compensation in any individual 
case shall not exceed the sum of $3,500, and that the monthly compensation 
shall not in any event exceed the rate of $25, both exclusive of medical costs; 
* * * (e) that the said Commission is hereby authorized in its discretion to 
provide for the initial payments of compensation and the furnishing of im- 
mediate medical attention as herein provided through the local representatives 
of the Federal Civil Works Administration; * * * And provided further, 
That so much of the sum appropriated by this act as the United States Bm- 
ployees’ Compensation Commission, with the approval of the Director of the 
Budget, estimates and certifies to the Secretary of the Treasury will be neces- 
sary for administrative expenses and for the payment of such compensation 
shall be set aside in a special fund to be administered by the Commission for 
such purposes; and after June 30, 1935, such special fund shall be available 
for these purposes annually in such amounts as may be specified therefor in 
the annual appropriation acts: * * * 


In decision A-54321 dated May 15, 1934, to the Chairman, United 
States Employees’ Compensation Commission, after quoting the act 
of February 15, 1934, and on the basis of the terms of section 9 of 


the Employees’ Compensation Act, as amended, it was held as 
follows: 


It appears that pursuant to the provisions of this law there has been made 
available to the Commission by direction of the Director, Bureau of the Budget, 
the sum of $25,000,000 which has been set up under the title “Hmployees’ 
Compensation Fund, Civil Works, 1934 and 1935.” 

Under the law quoted, supra, there appears to be no question that the em- 
ployees of the Federal Civil Works Administration are brought under the pro- 
visions of the act of 1916 extending to them the benefits provided for under 
such act except as modified by the act of February 15, 1984, supra. In this 
connection it should be noted that there is nothing in the recent law relating 
to the privilege of such employees to hospital and medical treatment in United 
States hospitals, the aparent intent of the law being that they should be con- 
sidered on the same basis as if they were fully covered by the act of 1916. 

It has been repeatedly held by this office that under the provisions of section 
9 of the Employees’ Compensation Act of 1916, as amended, Army hospitals and 
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other hospitals of the United States are not entitled to reimbursement for the 
cost of medical and hospital treatment furnished beneficiaries under the act. 
6 Comp. Gen. 78; id. 372. Since the employees of the Federal Civil Works 
Administration must be considered as beneficiaries under the act of 1916 they 
would appear to be entitled to certain treatment in United States hospitals and 
for such treatment said hospitals are not entitled to reimbursement. This hold- 
ing must apply both as to hospital and medical treatment furnished employees 
of the Federal Civil Works Administration prior to and after the enactment of 
February 15, 1934. 

As section 10 of the act of June 28, 1937, 52 Stat. 321, merely con- 
tinued the identical benefits of the Employees’ Compensation Act 
to members of the Civilian Conservation Corps, which were extended 
to them by the act of June 19, 1934, namely on the basis provided by 
the act of February 15, 1934, the conclusion of the quoted decision 
of May 15, 1934, is equally applicable to members of the Civilian 
Conservation Corps created by the act of June 28, 1937. See in this 
connection decision A-60445 dated March 21, 1935, to the Secretary of 
the Interior, 14 Comp. Gen. 706, 710. 

In addition to the appropriation contained in the act of May 28, 
1988, 52 Stat. 414, 415, under Employees’ Compensation Commission, 
“Employees’ Compensation Fund,” there appears under “Employees’ 
Compensation Fund, Emergency Conservation Work,” the following 
provision : 







































































For administrative expenses and payment of compensation in connection with 
the administration of the benefits for enrollees of the Civilian Conservation 
Corps in accordance with the provisions of the act entitled “Emergency Ap- 
propriation Act, fiscal year 1935,” approved June 1, 1934 (48 Stat., p. 1057), 
$600,000 of the special fund set up on the books of the Treasury pursuant to 
the — of said act shall be available for expenditure during the fiscal 
year 1939. 


The effect of the decisions referred to is that the recurring provi- 
sions contained in the annual appropriation acts for the Employees’ 
Compensation Fund since 1928 for payments to Army and Navy hos- 
pitals for furnishing medical and hospital services and treatment are 
exclusively limited to that appropriation, and thus afford no legal 
authority under well-known rules for the construction of appropria- 
tion acts for making similar payments from funds appropriated for 
the Employees’ Compensation Commission under the provisions of 
the acts of February 15, 1934, 48 Stat. 351, 352, and June 19, 1934, 48 
Stat. 1056, 1057. Your question is required to be answered in the 
negative. 


























































(A-97878) 


EMERGENCY RELIEF APPROPRIATION ACT OF 1938—LOANS TO RURAL 
REHABILITATION COOPERATIVE ASSOCIATIONS FOR ENGAGING IN 
INDUSTRIAL ENTERPRISES 


Payments under the loan/Agreements, considered in 18 Comp. Gen. 508, with 
cooperative associations for the establishment of hosiery mills at rural 
rehabilitation projects need not be further questioned on the ground of 

the nonavailability for that purpose of the emergency relief funds involved, 

there having been furnished information not previously of record in support 
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of the agreements as made; the administrative practice under which the 
agreements were made having been approved as to similar agreements 
involving prior appropriated funds the authority under which was no greater 
in this respect than under the appropriation here involved; and the public 
resolution of February 4, 1939, 53 Stat. 507, prohibiting the use of funds to 
establish mills or factories which would manufacture for sale articles or 
materials in competition with existing industries, being operative prospec- 
tively only. 
Comptroller General Brown to the Secretary of Agriculture, June 27, 1939: 
Your letter of May 15, 1939, requesting the removal of exceptions 
to disbursements raised by the Audit Division of this Office pursuant 
to decision of December 6, 1938, 18 Comp. Gen. 508, holding that on 
the record then presented loans to the Red House Association and 
four other cooperative associations for the establishment of hosiery 
mills at rural rehabilitation projects were not authorized under the 
provisions of the Emergency Relief Appropriation Act of 1938, 52 
Stat. 809, sets forth at length the facts and circumstances justifying 
the necessity for such loans in the administration of such projects, 
and transmits for my consideration in that connection a copy of the 
Attorney General’s opinion of March 4, 1939, to the effect, quoting 
the syllabus, that— 
Loan agreements entered into by the Department of Agriculture with cooper- 


ative associations at Rural Rehabilitation projects for the purpose of establish- 
ing hosiery mills at such projects were authorized by statutes then existing. 


and that— 

Public Resolution No. 1 of February 4, 1939, forbidding the use of public 
funds for such purposes, does not apply to contracts previously made. 

The said public resolution of February 4, 1939, 53 Stat. 507, con- 
tained the provision that— 

* * * no funds appropriated in the Emergency Relief Appropriation act 
of 1938 or herein appropriated shall be used by any Federal agency, to establish 


mills or factories which would manufacture for sale articles or materials in 
competition with existing industries. [Italics supplied.] 


I think there can be no disagreement with the conclusion of the 
Attorney General that this provision “unquestionably prohibits the 
making of similar agreements [to those here involved] in the future” 
under the cited acts. Nor does there appear any basis for disagree- 
ment with the conclusion of the Attorney General that the provision 
is not retroactive. The provision states that no funds, etc., “shall 
be used,” denoting futurity, and no intent is expressed that the pro- 
hibition should be other than prospective. The loan agreements 
were consummated and the disbursements thereunder, here in ques- 
tion, were made in September 1938, or more than 4 months before 
the enactment of the prohibitory legislation, and more than 2 months 
before the decision of December 6, 1938, holding that the record then 
presented did not establish that the loans were authorized under the 
Emergency Relief Appropriation Act of 1938. It thus appears that 
prior to any legislative interdiction or of any questioning of the 
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transactions by this office the loan agreements were made and the 
funds were advanced to the borrowers, and from your letter and the 
Attorney General’s opinion it further appears that the borrowers 
have largely expended or obligated such funds, beyond recall, for 
the purposes stipulated in the agreements, and that the Government 
may look now only to the fruition of such purposes for repayment 
of the loans to recover the funds advanced together with other 
amounts previously invested in the projects. This leaves the bare 
question of whether on the additional facts now submitted the loan 
agreements when made were so clearly beyond the authority of the 
appropriation act involved that this office is required to deny credit 
to the accountable officers for disbursements, under the appropriation 
made, to the borrowers pursuant to such loan agreements. 

The loans to the five cooperative associations for the purpose of 
establishing and operating hosiery mills at five different resettlement 
or rural rehabilitation homestead projects (among those which had 
been founded by the Resettlement Administration under prior relief 
appropriation acts and the administration of which had been trans- 
ferred to the Department of Agriculture) were made under the pro- 
vision in section 1 (3) of the Emergency Relief Appropriation Act 
of 1938, 52 Stat. 809, 810, appropriating to the Secretary of Agri- 
culture the amount of $175,000,000, together with the unobligated 
balances of allocations made to the Farm Security Administration 
under cited prior acts, and stating that “such sums shall be available 
for administration, loans, relief, and rural rehabilitation for needy 
persons.” [Italics supplied.] The first paragraph of the said section 
1 stated generally the purposes of the appropriations made thereunder 

.to various administrative agencies to be “to continue to provide work 

relief on useful public projects, and relief, in the United States 
and its Territories and possessions” [italics supplied], and the lan- 
guage used thereunder in making the said appropriation to the Sec- 
retary of Agriculture for “administration, loans, relief, and rural 
rehabilitation for needy persons” appears in substance no more re- 
strictive than the language used in the prior emergency relief appro- 
priation acts appropriating money to be used in the discretion and 
under the direction of the President, among other purposes for 
“loans, relief, and rural rehabilitation for needy persons * * * 
including such cost of administration as the President may direct” 
(Emergency Relief Appropriation Act of 1937, 50 Stat. 352, 353), 
“rural rehabilitation, loans and relief to farmers and livestock grow- 
ers” (Emergency Relief Appropriation Act of 1936, 49 Stat. 1608), 
and “rural rehabilitation and relief in stricken agricultural areas” 
(Emergency Relief Appropriation Act of 1935, 49 Stat. 115). 

Under the latter (1935) Appropriation Act the President by sec- 
tions 1 (b) and 2 of Executive Order No. 7143, August 19, 1935, 
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authorized loans to be made by the Resettlement Administration 
“either to individuals or to such bona fide agencies or cooperative 
associations as the Administration shall approve” for such purposes 
“as may be necessary in the administration of approved projects in- 
volving rural rehabilitation or relief in stricken agricultural areas.” 

By decision of May 19, 1936 (A-73755), addressed to the Adminis- 
trator, Resettlement Administration, it was decided by the former 
Comptroller General that a loan of $100,000 to a cooperative asso- 
ciation, the Forest Products Association, Inc., for the purpose of 
cooperative handling and marketing of pulpwood by the association 
members in a stricken agricultural area in New England was author- 
ized by the stated provisions of Executive Order No. 7148, under the 
Emergency Relief Appropriation Act of 1935. 

By Executive Order No. 7896, June 22, 1936, the provisions of said 
Executive Order No. 7148, were extended and made applicable to 
funds appropriated in the Emergency Relief Appropriation Act of 
1936. By Executive Order No. 7530, December 31, 1936, as amended 
by Executive Order No. 7557, February 19, 1937, the powers, func- 
tions, and duties theretofore vested in the Resettlement Administra- 
tion were transferred to the Secretary of Agriculture to be exer- 
cised and performed by him. 

By decision of May 26, 1937, 16 Comp. Gen. 1043, addressed to you 
as such successor to the functions of the Resettlement Administra- 
tion, it was held by the then acting Comptroller General on a full 
statement of the facts and circumstances establishing the necessity 
for providing supplemental employment for persons settled on the 
Westmoreland Homesteads project in Pennsylvania, that a loan was 
authorized under the Emergency Relief Appropriation Acts of 1935 
and 1936, to a cooperative association for the purpose of establishing 
and operating a pants factory at such project. It was said in the 
decision : 

In view of the circumstances stated in your letter it appears that the West- 
moreland Homesteads project is an approved project involving rural rehabilita- 
tion or relief in a stricken agricultural area, and that the proposed loan, if 
otherwise proper, may be considered within the purview of the provisions of said 
Executive Order No. 7148, expressly authorizing such loans to bona fide agencies 
or cooperative associations “for such other purposes aS may be necessary in the 
administration of approved projects involving rural rehabilitation or relief in 
stricken agricultural areas.” Accordingly, you are adviscd that this office will 
not be required to object to the making of such a loan from funds allocated by 
the President for said project under the Hmergency Relief Appropriation Act 
of 1935 or the Emergency Relief Appropriation Act of 1936, provided that suffi- 
cient evidence is submitted in support of any such expenditure to establish 
compliance with the conditions stipulated in section 2 of said Executive Order 
No. 7143 as to membership in, and supervision of, the association, and that the 
loan agreement complies with all the requirements as to interest rates, maturity, 
and repayments stipulated in sections 3, 4, and 5 of the said Executive order. 

The instant case is distinguished from that considered in decision of Sep- 
tember 11, 1935, A-64822, to the Administrator, Resettlement Administration, 


holding that the appropriation made by section 208 of the National Industrial 
Recovery Act of June 16, 1933, 48 Stat. 205, being specifically available only 
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for “making loans for and otherwise aiding in the purchase of subsistence 
homesteads,” was not available for erecting a factory building in connection 
with a subsistence homestead project at Reedsville (Arthurdale), W. Va., in 
that the present proposal is not for the Government to erect and operate a 
factory by virtue of any supposed authority in section 208 of the National 
Industrial Recovery Act, but to make a loan to a cooperative association for 
rural rehabilitation under the broad powers conferred on the President by the 
later Emergency Relief Appropriation Acts of 1935 and 1936, supra, and the 
Executive orders promulgated thereunder. 

As stated above, the language in the Emergency Relief Appropria- 
tion Act of 1938 appears no more restrictive in this respect than the 
language in the prior acts under which it was held that such loans 
to cooperative associations were authorized. Your present letter sets 
forth at length the facts and conditions establishing the necessity 
which existed for making such loans in the administration of the 
five rural rehabilitation projects here involved, the same as at West- 
moreland Homesteads, to provide essential supplemental employment 
for persons resettled there if such projects were to survive, which 
information was not before this office when the matter was questioned 
by the decision of December 6, 1938. The Congress has not directed 
the abandonment of such resettlement and rural rehabilitation proj- 
ects, but has provided funds for their continued administration. 

On the record thus now presented, I do not find the conclusion 
justified, in view of the cited prior decisions and the administrative 


practice approved thereby, that this office is required to disallow 
credit for disbursements otherwise correct and proper made pur- 
suant to the five loan agreements. Accordingly, the exceptions raised 
by the Audit Division of this Office will be removed and credit will 
be allowed in the accounts of the disbursing officers for payments 
otherwise correct and proper under the said agreements. 


(B-1816) 
TRANSPORTATION—HORSES—CAR-DISINFECTING CHARGES 


Where only the usual cleaning and disinfecting required to put the cars in a 
sanitary condition for transportation was performed by the carrier, no 
payment may be required of the Government under the applicable tariffs 
and departmental regulations for the disinfecting of the cars used in con- 
nection with the transportation of Government horses. 


Assistant Comptroller General Elliott to the Michigan Central Railroad Co. 
June 27, 1939: 

Consideration has been given to your supplemental bill No. GAR- 
67412-D claiming $14.63 in addition to $250.61 which was allowed 
in settlement No. 107123, November 24, 1936, of your bill No. GAR- 
67412-B on basis as follows: 

3 cars horses, minimum weight 23,000 pounds per car: 


69,000 pounds at 41 cents 
4,200 pounds at 82 cents 
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I. O. to Chicago, 10%-50% $163.53 $81.76 
M. C. beyond 50%-4.368% L. G 

Switching, 3 cars at $3.15 

Bedding, 3 cars at $1.00 


for the transportation of shipment of 8 carloads horses; 15 boxes 
saddles and saddle equipment, 3,980 pounds; and 1 box of cooking 
utensils, 220 pounds; from Champaign, Ill., to Camp Custer, Mich., 
via Illinois Central Railroad, Chicago, Ill., and Michigan Central 
Railroad, under bill of lading No. WQ-719010, June 16, 1934. 

As an exception to the settlement you have urged in letter July 23, 
1937 (File GAR-FA-€7412) addressed to the Finance Department, 
United States Army, that: 

* * * there is no land-grant deduction to be made east of Chicago, ILL, 
account of 14.86% land-grant miles, being included in the land-grant mileage 
from Champaign, IIL, to Chicago, Ill. Therefore, we resubmit our above num- 
bered bill, supplement D, in amount $265.24, supported by our amended AFA- 
84, dated June 24th, 1987, our Government file AX-83699. You have paid the 
amount of $250.61, to date, leaving a balance due of $14.63. 

You have recently (see your letter dated April 24, 1939, file 
5-10114) concurred in the application of land-grant deductions into 
and out of Chicago, Ill., and accordingly your claim will be con- 
sidered as having been amended insofar as it relates to such matter. 
The amount claimed includes an item of $7.50 stated to be— 


Disinfecting charge ($2.50) per car (3) cars $7.50. 


apparently for disinfecting the cars before loading, at the shipping 
point, Champaign, Ill. This item was eliminated from your bill 
GAR-67412-B prior to the submission of the bill here by the Finance 
Office, War Department. 

The Quartermaster General has reported that investigation by the 
War Department has developed that disinfecting of the cars was not 
performed at the request of the Government and has recommended 
that the claim for $7.50 should be disallowed. 

Apparently only the usual cleaning and disinfecting which was 
necessary to put the cars in a sanitary condition for transportation 
of the animals was performed by the carrier. See in this connection 
Agent Boyd’s Quarantine Circular No. 5-G, Bureau of Animal 
Industry Order No. 309, section 4, paragraph 1, which reads: 

* * * which have been used in the interstate transportation 
* animals affected with or carrying the infection of any contagious, 
infectious, or communicable disease shall be cleaned and disinfected under 


bureau supervision in accordance with these regulations, and the final carrier 
shall be responsible for such cleaning and disinfection. 


and see Agent Jones’ tariff 515-A I. C. C. No. 2679, item 350, 
providing: 
Exception: When cars in which quarantine livestock has been handled are 


furnished by carriers for the transportation of livestock from quarantine ter- 
ritory and it becomes necessary to clean or disinfect such cars in order to com- 
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ply with Federal, State, county or municipal regulations the cost of cleaning 
and disinfecting such cars will be assumed by the carrier furnishing such 
equipment. 


See, also, War Department regulations, AR 30-965, paragraph 19 (b) 
which provide: 


Cleaning and disinfection.— 

(1) By whom done.—The necessary and usual cleaning and disinfection of 
cars must be done by the carrier without expense to the Government. 

(2) Additional disinfection—Any additional disinfection that may be ordered 
will be done at Government expense. 


Upon this record, the charge claimed for disinfecting must be, and 
is, disallowed. 


(B-4356) 


DISTRICT OF COLUMBIA—SCHOOL LIBRARIANS SALARY RESTRICTION 


The restriction in the 1939 District of Columbia Appropriation Act, approved 
April 4, 1938, 52 Stat. 167, “That the average of the salaries paid librarians 
in the public schools shall not exceed the average of the salaries paid 
employees performing the same grade of work in the Free Public Library” 
has reference to statutory salary rates paid and not to the net amount of 
salaries actually paid after making allowances for leave without pay, etc. 

The General Accounting Office cannot undertake to determine the question of 
fact as to which of the positions of librarians in the public libraries of 
the District of Columbia requires “the same grade of work” as that per- 
formed by the school librarians, for purposes of the restriction in the 1939 
District of Columbia Appropriation Act, approved April 4, 1938, 52 Stat. 
167, providing “That the average of the salaries paid librarians in the 
public schools shall not exceed the average of the salaries paid employees 
performing the same grade of work in the Free Public Library.” 

If it be the finding of the Commissioners of the District of Columbia that the 
salaries of the five subbranch librarians classified in grade SP-5 should 
be excluded for purpose of the restriction in the 1939 District of Columbia 
Appropriation Act, approved April 4, 1988, 52 Stat. 167, providing “That 
the average of the salaries paid librarians in the public schools shall not 
exceed the average of the salaries paid employees performing the same 
grade of work in the Free Public Library,” the comparison may be made on 
the basis of the average for the school librarians and for the librarians 
in the public libraries without inclusion of the said subbranch librarians, 
the average for the fiscal year being based on the total salary rates rather 
than the net amount of salaries actually paid. 

Reductions from the salaries of school librarians to conform to the restriction 
in the 1939 District of Columbia Appropriation Act, approved April 4, 1938, 
52 Stat. 167, providing “That the average of the salaries paid librarians 
in the public schools shall not exceed the average of the salaries paid 
employees performing the same grade of work in the Free Public Library,” 
may not be made from the salary due each of the said librarians for the 
month of June 1939, but, as the excess fiscal year 1939 salaries were caused 
by increasing the salary rates of some of the school librarians, and, as 
the average restriction operates as a limitation on the annual increases 
which may be granted under the basic school librarians salary act of June 
4, 1924, 43 Stat. 368, the adjustment reduction is to be made by rescinding 
the administrative action which resulted in the violation of the statutory 
restriction and collection from the particular school librarians so involved. 

Compliance with the restriction in the 1939 District of Columbia Appropriation 
Act, approved April 4, 1938, 52 Stat. 167, providing “That the average of 
salaries paid librarians in the public schools shall not exceed the average 
of the salaries paid employees performing the same grade of work in the 
Free Public Library,” requires that the proper administrative action be 
taken at the beginning of the school year rather than by adjustment at 
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the end to prevent the proper average of the salaries of school librarians 
from being exceeded, and if such restriction is made applicable to the 
fiscal year 1940, action thereunder should be accordingly. 


Comptroller General Brown to the President, Board of Commissioners, District 
of Columbia, June 27, 1939: 


I have your letter of June 13, 1939, as follows: 


There is transmitted herewith for your consideration a memorandum dated 
June 10, 1939, addressed to the auditor for the District of Columbia for con- 
sideration under the following provision contained in the 1939 District of Co- 
lumbia Appropriation Act, approved April 4, 1938: 

“That the average of the salaries paid librarians in the public schools shall 
not exceed the average of the salaries paid employees performing the same 
grade of work in the Free Public Library.” 

The average salary of sixteen public school librarians is $2,084.96, and the 
average salary of twenty-six librarians in the Free Public Library which, com- 
puted on the basis of prior reports, amounts to $2,005.38. If, however, the 
five subbranch librarians classified as SP—5 are to be considered as not per- 
forming the same grade of work as the librarians in the public schools, the 
average salary would be $2,042.86, and the latter figure would require a de- 
duction in the salaries of the public school librarians of $42.10 each, as against 
$79.58 each, if computed on the basis heretofore considered. However, no 
deductions have been made in the past because the average salary of the 
librarians in the public schools have not exceeded the average salary of the 
librarians in the Free Public Library. 

In considering this matter your attention is directed to the Classification 
Act of March 4, 1923 (42 Stat. 1488) which provides in part: 

“In determining the rate of compensation which an employee shall receive 
the principal of equal compensation for equal work irrespective of sex shall 
be followed.” 

It has been urged that the foregoing language would not affect the basic 
law fixing the salary of school librarians (act of June 4, 1924, 43 Stat. 368). 

The five positions which have been classified in the Free Public Library as 
subbranch librarians, “library assistants,’ SP-5, undoubtedly was based upon 
performance of the grade of work which was not comparable to the services 
performed by the other twenty-one librarians, “junior librarians,’ who were 
given a classification of P—1. If these positions had been considered compara- 
ble with the P-—1 positions, they would have been classified accordingly. It 
is the opinion of the Commissioners that they are not performing the same grade 
of work as is being performed by librarians in the public schools, and that 
the average salary provision should not apply to these five librarians. 

There is also enclosed for your consideration on this matter, a detailed 
report of the salaries paid and to be paid to public-school librarians through 
June 30, 1989, and a like statement on the librarians in the Free Public Li- 
brary, together with a report of the committee appointed by the Superintend- 
ent of Schools to study this situation, as well as a copy of the letter of the 
Librarian, addressed to the Superintendent of Schools on the same subject. 

In view of the foregoing, the Commissioners would appreciate advice from 
you as to whether the five positions classified as SP—5 librarians may be ex- 
cluded from consideration in arriving at the average deduction to be made 
from the salary to be paid to the public-school librarians. If deductions are 
required, should they be made in equal amount from each employee or pro- 
portionately from the basic salary of each employee? 


With respect to the fixing of salaries of school librarians the act 
of June 4, 1924, 43 Stat. 367, 368, provides: 


Crass 4.—ScHoort LisRaRIANs 


Group A.—A basic salary of $1,400 per year, with an annual increase in sal- 
ary ae $100 for eight years, or until a maximum salary of $2,200 per year is 
rea > 

Group B.—A basic salary of $2,300 per year, with an annual increase in 
ooley i $100 for three years, or until a maximum salary of $2,600 per year 
8 reached. 
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For the current fiscal or school year the salaries of all 16 school 
librarians are in group A as shown by the following statement 
submitted with your letter, and which is corroborated by the pay rolls 
in this office : 


Amount 
received | Amount of 


Miner Teachers’ Ceftows 
Miner Teachers’ C 

Wilson Teachers’ a. 
Wilson Teachers’ College 
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Cardozo High 
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Third Division (Gage school) ...- H. P. Miller 
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The statement transmitted with your letter showing the salary rates 
of librarians of the Free Public Libraries, used for comparison, is as 
follows: 


CHILDREN’S LIBRARIANS 
Central Library: 
Maxine LaBounty @ $2,000, July 1-Jan. 15 
Virginia Strickland @ $2,000, Jan. 16—June 30 
Georgetown: Sarah P. Coleman @ $2,200 
Northeastern: 
Louise 8. Shepard @ $2,200, July 1—Dec. 31, $1, nee 
Evelyn Turpin @ $2,000, Jan. 1-June 30, $1,00 
Mount Pieasant: Frances Millholland @ $2,000 
Petworth: Louise 8. Shepard @ $2,200, Jan. 1-June 30. ...-------- 


REFERENCE LIBRARIANS 


Central Library: Helen Thompson @ $2,000 

rgetown: 

illen Overlock @ $2,000, July 1-Sept. 30 

Ruth Hubbell @ $2,100, Oct. 1-June 30- --..-..------------- j 
Northeastern: 

Ruth Hubbell @ $2,100, July 1-Sept. 30 

Rosalie Manning @ $2,000, Oct. 1-June 30 
Mount Pleasant: 

Virginia McLaughlin @ $2,000, July 1—Sept. 30 

Elien Overlock @ $2,000, Oct. 1-June 30 
Petworth: Frances Alexander @ $2,000 


READERS’ ADVISERS 

Central Library: 

Education, Gertrude Rowzee @ $2,000 

Art, Elizabeth Lewis @ $2,000 

Tech, Ruth Todd @ $2,300 

Music, Catherine Nimitz @ ton 

Fiction, Alethea Alderson @ $2,100 

Sociology, Caroline Hughes @ $2 ,000 

Information, Olive Chace @ $2, 000 
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READERS’ ADVISERS—continued 


Mount Pleasant: Elizabeth Duvall @ $2,000 
Georgetown: Elizabeth B. Mills @ $2,000 
Northeastern: 
Ada C. Cotton @ $2,000, July 1-June 15 } 2 000 
Virginia McLaughlin @ $2,000, June 16-30_ --.._.--.....---- ’ 
Petworth: Edward Lohse @ $2,000 


SUBBRANCH LIBRARIANS 

Chevy Chase: 

Clara Bennett @ $1,800, July 1—Dec. 31 

Beatrice Workman @ $1,800, Jan. 1-June 30 
Conduit: Sarah Wilson @ $1,800 
Tenley: 

Mary P. Goodrich @ $1,800, ror J PRM GF i 5 oeek etic 

Ruth Brown @ $1,800, Sept. 1-June 30 
Woodridge: 

Frances Alexander @ $1,800, July 1—-Jan. 15 

Mary W. Bowman @ $1,800, Jan. 16—June 30 
Eastern High: Lorena G. Mondereau @ $2,040 


Total salaries 52, 140. 00 
Average for 26 positions : 2, 005. 38 
The Superintendent of Schools has expressed the view that only 
the persons occupying the first 21 listed positions perform the same 
grade of work as that performed by the school librarians, whereas 
the Librarian of the Public Library of the District of Columbia 
contends that the duties performed in all of the 26 positions listed 
are of the same grade of work as that of school librarians. 

The average of the salaries of the 16 school librarians stated in 
your letter as $2,084.96 appears to be based on the actual amount 
paid or to be paid during the current fiscal year, viz, $33,359.33. 
While the appropriation restriction uses the words, “salaries paid,” 
it is the view of this office that the statute has reference to statutory 
salary rates paid and not to the net amount of salaries actually paid 
after making allowances for leave without pay, etc. On the basis 
of the total salaries of $33,500 for the 16 school libraries, the average 
of the salaries paid during the current fiscal year is $2,093.75. 

The salary rates of librarians in the Free Public Libraries are fixed 
in accordance with the provisions of the Classification Act of 1923, 
as amended, based on the duties and responsibilities of the positions. 
There is no provision for automatic annual increases in compensation 
within the salary range of the grades in which such positions have 
been allocated, as is the case in respect of the school librarians. As 
this office cannot undertake to determine the question of fact as to 
which of the positions of librarians in the public libraries of the 
District of Columbia requires “the same grade of work” as that per- 
formed by the school librarians, the findings of the Commissioners 
of the District of Columbia in this matter will be accepted. Accord- 
ingly, if it be the finding of the Commissioners, as would appear from 
your letter, that the salaries of the 5 positions in the public libraries 
which have been classified in grade SP-5 should be excluded, the 
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comparison may be made between the average of $2,093.75 for the 
school librarians and $2,042.86 for the librarians in the public 
libraries, during the current fiscal year, the latter being correctly 
based on the total salary rates for the 21 positions listed classified 
in grade P-1. 

However, this office cannot agree with the proposal to deduct a 
stated amount from the salaries due each of the school librarians 
for the month of June 1939 for the purpose of making the average 
of the salaries actually paid them conform with the average salary 
rates of the librarians of the public libraries for the reason that the 
restriction quoted in the first part of your letter, which first appeared 
in the appropriation act for the District of Columbia for the fiscal 
year 1938, act of June 29, 1937, 50 Stat. 368, does not repeal, amend, 
or supersede the act of June 4, 1924, supra, insofar as it relates to 
the fixing of salary rates in even hundreds of dollars from $1,400 to 
$2,600 per annum but is a limitation on the annual increases which 
may be granted under said act. It is understood from your sub- 
mission and the accompanying correspondence that during the year 
ended June 30, 1938, the average of the salaries paid school libra- 
rians did not exceed the average of the salaries paid librarians in the 
public libraries performing the same grade of work, and that the 
excess for the current fiscal year was caused by increasing the salary 
rates of some of the school librarians who had not reached the max- 
imum of $2,200 (group A) prior thereto. If these be the facts, it 
would appear to be necessary to adjust the salary rates of school 
librarians for the current fiscal year by rescinding the administrative 
action which resulted in the violation of the statutory restriction and 
to make the necessary collections from each of the involved school 
librarians. 

If the same restriction appears in the appropriation act for the 
District of Columbia for the fiscal year 1940, the proper administra- 
tive action would appear to be for taking at the beginning of the 
school year rather than at the end to prevent the proper average of 
the salaries of school librarian from being exceeded. 

The questions presented are answered accordingly. 


(A-67825) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—LOANS— 
INTEREST—ILLEGAL LOANS IMPUTABLE TO THE VETERAN 


The rule that interest is chargeable on all unlawful or excess adjusted service 
certificate loans on the basis of the note or notes on which made, until 
paid, notwithstanding failure of the security—section 2 of the Adjusted 
Compensation Payment Act, 1936, 49 Stat. 1100, being without effect to 
stop the running of interest on such loans as of September 380, 1931, 
because the statute relates only to interest on loans “made pursuant to 
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law’—is applicable to cases where the illegal loan is imputable to the 
veteran, i. e., where the illegal loan results from his negligence, acts of 
omission, ete. 


Comptroller General Brown to the Administrator of Veterans’ Affairs, June 29, 
1939: 


There has been considered your letter of May 22, 1939, as follows: 


Reference is made to decision A-67825 of the Acting Comptroller General of 
the United States dated July 8, 1937, and October 8, 1938, wherein it was ruled 
that the amount of the loans fraudulently obtained by an impostor, Alfred 
McClelland, on the security of adjusted service certificate No. 2420894 originally 
issued to Edward Sopher, A-3337124, may not be removed as a charge from 
the veteran’s account since the veteran did not exercise a proper degree of care 
in the safeguarding of his certificate. 

Adjusted service certificate No. 2420394, in the amount of $1,268.00, was 
issued to Edward Sopher, A-3337124. The veteran executed an affidavit dated 
June 17, 1927, alleging that he had lost his certificate. Upon his submission 
of a bond of indemnity on which he was named as principal and the Columbia 
Casualty Company, 756 South Spring Street, Los Angeles, California, as surety, 
duplicate certificate No. 3569523 was issued in his favor. The veteran pledged 
the duplicate certificate with the office of the Veterans’ Administration, Los 
Angeles, California, for loans totalling fifty percent of the face value. The 
original certificate which had been reported lost was pledged with the office 
of the Veterans’ Administration, St. Louis, Missouri, for loans totalling fifty 
percent of the face value. An investigation conducted by the United States 
Secret Service disclosed that the loans on the original certificate had been 
obtained by the impostor, Alfred McClelland, who admitted obtaining the loans 
but claimed the certificate had been given to him by the veteran in 1926 as 
security for a loan of $65.00. The veteran, however, claimed he had left his 
original certificate for safekeeping with the proprietor of a rooming house at 
80814 Central Avenue, Los Angeles, California, where he was living in 1926, and 
that he changed his place of residence and neglected to get his certificate and 
when he returned and asked the proprietor for it he was informed that it had 
been lost or probably destroyed by fire. 

The impostor was unable to refund the amount of his indebtedness to the 
Government, and as the efforts of the Veterans’ Administration to recover 
from the Columbia Casualty Company, surety on the bond of indemnity, were 
unsuccessful the matter of collection from that source was referred on Sep- 
tember 8, 1935, to the Comptroller General of the United States for further 
action. The matter of recovery from the endorsers of the checks covering the 
fraudulent loans had been referred on December 20, 1934, to the Division of 
Disbursement, Treasury Department, for consideration. The veteran filed an 
application for final settlement of the duplicate certificate under the Adjusted 
Compensation Payment Act, 1986, and as recovery had not been made of the 
loss sustained on the original certificate, the facts in the case were furnished 
to the General Accounting Office for consideration as to whether the amount 
of the fraudulent loans might be removed as a charge against his account and 
settlement made with him for the balance due on the duplicate certificate with- 
out awaiting the completion of the reclamation proceedings or collection from 
the bonding company. In decision A-67825 dated July 8, 1937, the Acting 
Comptroller General of the United States stated as follows: 

“In view of the conflict in the facts regarding the manner in which the 
veteran's original adjusted service certificate left his possession, I do not feel 
justified on the basis of the present record in authorizing removal of the charge 
against his certificate for the amount of the unlawful loans obtained thereunder. 
Furthermore, if it should be established beyond doubt that the veteran sold 
his certificate to the impostor or hypothecated it for a loan from him, as has 
been alleged, no payment could be authorized thereunder for any balance under 
the certificate as such action upon his part would have been unlawful, and 
would, also, constitute the proximate cause of the loss complained of by him. 

“Upon the basis of the present record, reclamation proceedings on the involved 
check will not be directed by this office.” 

On August 7, 1987, the Secret Service was requested to make a further investi- 
gation to establish, if possible, by what means the impostor came into posses- 
sion of the veteran's original certificate. On August 3, 1938, the Secret Service 
submitted additional reports indicating that several persons had been inter- 
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viewed who corroborated the veteran’s statement relative to the loss of his 
original certificate. The reports were furnished to the Acting Comptroller 
General for his consideration as to whether the additional information obtained 
was sufficient to change his prior decision. Request was also made that the 
Veterans’ Administration be informed of the present status of the case with 
regard to recovery from the Columbia Casualty Company, surety on the bond 
of indemnity. In reply, the Acting Comptroller General advised in decision 
A-67825 dated October 8, 1938, as follows: 

“The substance of the affidavit which the veteran now submits is substantially 
the same as that covered in his prior affidavit made in January 1935. While 
the veieran vehemently denies that he knew Alfred McClellan and that he 
_ ever pledged his original certificate for a $65 loan from any person at any time, 

such affidavit is self-serving and carries little, if any, probative value. The 
fact that statements were obtained from persons alleging that they knew the 
veteran had an adjusted service certificate and that same had been left with 
the proprietors of a particular Japanese rooming house for safekeeping—from 
which rooming house the veteran alleges his certificate disappeared—does not 
assist the veteran’s position, for if his certificate was so left at the rooming 
house for safekeeping such act would not constitute a proper degree of care 
on his part in the safeguarding of such a valuable paper—particularly when 
viewed in the light of the description given of the rooming house in question 
and the transient character of its patrons. If the loss complained of by the 
veteran arose from his entrusting his certificate to the proprietors of the room- 
ing house then his claim is for asserting against said parties for any negligent 
care of his certificate. I am constrained to hold, therefore, that the ‘additional 
information’ presented is insufficient to warrant removal of the charge from 
the veteran’s account for the amount of the fraudulent loans obtained by Mc- 
Clellan on the security of the veteran’s original certificate Cf. A-78849, dated 
May 11, 1987, to you. 

“Regarding the concluding paragraph of your letter, you are advised that no 
action has been taken by this office other than writing the letter of January 
16, 1986, which advised the surety company of its liability under the indemnity 
bond in the event of a loss sustained by the Government upon the original 
certificate. It would appear that if no further payment is to be made under 
the veteran’s certificate—and in that connection it should be noted that the 
veteran is the principal on the bond of indemnity—the Government will not 
have sustained any loss; hence, no cause for further proceeding against the 
surety company. If, however, in the adjustment of the veteran’s account it is 
ascertained that a loss to the Government resulted from any payment made 
upon the original certificate such fact should be reported here for further action 
in the matter.” 

In the adjustment of the veteran’s account, as stated in a letter addressed 
to the Acting Comptroller General on November 4, 1938, the loans obtained by 
the impostor on the original certificate were charged as valid liens against the 
veteran’s duplicate certificate within the meaning of section 7 of the Adjusted 
Compensation Payment Act, 1936, in accordance with decision A~78849 dated 
May 11, 1937, cited by the Acting Comptroller General. As valid liens, the loans 
are subject to interest only through September 30, 1931, and, so computed, the 
indebtedness on account of the loans obtained on the original certificate amounts 
to $652.84. This amount, added to the indebtedness of $649.84, representing 
principal and interest to September 30, 1931, on the loans obtained on the dupli- 
cate certificate, brings the total indebtedness on both certificates to $1,302.68. 
The face amount of the veteran’s certificate, $1,263.00, applied toward liquida- 
tion of this indebtedness, leaves a balance of $39.68 due the Government as 
of September 30, 1981. This amount is subject to interest at the rate of 444% 
which is added to the principal yearly. 

The matter of recovery from the Columbia Casualty Company was referred 
on November 4, 1988, to the Acting Comptroller General for appropriate atten- 
tion in accordance with the request in the last paragraph of his decision A-67825 
of October 8, 1938. In letters dated November 3, 1938, and January 19, 1939, 
the veteran, as principal on the bond, was requested to reimburse the Govern- 
ment for the amount of $39.68, plus interest, the balance due according to the 
above-mentioned computation. No remittance, however, has been received from 
the veteran to date. 

There has been received a copy of certificate of settlement No. US-5967-VA 
(General Accounting Office Form 2042), dated February 21, 1939, on which is 
shown a charge against the veteran amounting to $316.25 as of February 23, 
1939. It is noted by the computation appearing on the reverse of the certificate 
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that the loans received by the impostor on the original certificate are not being 
charged against the veteran's account as valid liens within the meaning of 
section 7 of the Adjusted Compensation Payment Act, 1936, under which interest 
would not be charged subsequent to September 30, 1931, but rather as illegal 
loans subject to interest to the date of repayment. 

In view of the apparent conflict in the decision and in the certificate of settle- 
ment with regard to the charge against the veteran for interest on the fraudulent 
loans obtained by the impostor, advice is requested as to whether in adjusting 
the veteran’s account interest should be charged on the fraudulent loans to 
September 30, 1931, or to the date the indebtedness is liquidated. 

The question which is presented by your present inquiry has be- 
come moot by reason of the fact that the Columbia Casualty Com- 
pany, the veteran’s surety, has remitted the sum of $316.25 to this office 
in settlement of the amount of his indebtedness in this matter in ex- 
cess of the face value of his adjusted service certificate. 

Regarding the concluding paragraph of your letter, it does not 
appear that there is any conflict between the certificate of settlement 
herein, dated February 21, 1939, and the decision of the Acting Comp- 
troller General in A-78849, May 11, 1937, or his decisions dated July 
8, 1937, and October 8, 1938, in the instant matter. The submissions 
which were made by you and upon which the above-mentioned de- 
cisions were based did not refer to the matter of the computation of 
interest upon an illegal loan made on an adjusted service certificate, 
and none of these decisions contains any discussion of the subject of 
interest. 

This office has held consistently that interest is chargeable on all 
unlawful or excess loans on the basis of the note or notes on which 
made, until paid, notwithstanding failure of the security, and that 
section 2 of the Adjusted Compensation Payment Act, 1936, 49 Stat. 
1100, was without effect to stop the running of interest on such loans as 
of September 30, 1931, because the statute relates only to interest on 
loans “made pursuant to law.” Compare 16 Comp. Gen. 287; 17 id. 99. 
Such rule is applicable in cases where the illegal loan is imputable to 
the veteran, i. e., where the illegal loan results from his negligence, acts 
of omission, etc. 

Therefore, it appears that the certificate of settlement herein, dated 
February 21, 1939, was proper. 


(B-4037) 


TRANSPORTATION—DEPENDENTS AND HOUSEHOLD EFFECTS OF 
FOREIGN SERVICE OFFICERS DYING IN SERVICE 


While the excess cost of returning the family and effects of a Foreign Service 
officer, who died in the service, from the officer’s post of duty to the place 
selected by the widow over that which would have been expended had she 
proceeded instead to the place of residence indicated as the officer’s permanent 
address at the time of entrance into the service, may be regarded as having 
been justified by the conditions then existing at the place of residence which 
made return impossible at the time, further transportation from the place 
so selected by the widow to the place of residence at Government expense 
is not authorized. 


161412—39—65 
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Comptroller General Brown to the Secretary of State, June 29, 1939: 
I have your letter of June 1, 1939, as follows: 


Mr. Caesar F. Agostini, formerly American Vice Consul at Marseille, died 
at his post on January 28, 1939, and the Department authorized transportation 
expenses and per diem for his family and the shipment of his household effects 
from Marseille to Burgos, Spain. 

For your information there are enclosed copies of a telegram dated February 
6, 1939, and despatch No. 688 of March 10, 1939, from Marseille, and telegram 
from the Department to Marseille dated February 7, 1939, relative to the trans- 
portation expenses of the widow and her child. 

Since it was not possible for Mrs. Agostini to return to her home in Spain 
due to the then existing conditions in that country, it will be appreciated if 
you will approve the transportation expenses and per diem of Mrs. Agostini 
and her child in proceeding from Burgos to Tarragona, Spain, which was the 
place of his residence at the time of Mr. Agostini’s appointment into the 
Service. 


The referred-to despatch from the American Consul General is as 
follows: 


I have the honor to refer to my telegram of February 6, 4 p. m., 1939, and 
to the Department’s reply of February 7, 6 p. m., authorizing travel expenses 
of Mrs. Teresa Olive Agostini, widow of Vice Consul Caesar F. Agostini, from 
Marseille, France, to Burgos, Spain. 

As the Department’s records will indicate, the permanent residence of Mr. 
and Mrs. Agostini was in Tarragona, Spain. At the time of Mr. Agostini’s 
death it was not possible for his widow and child to return to Tarragona due 
to conditions in Spain. Authorization was requested for their transportation 
to Burgos, because they had relatives there with whom they could stay, and 
it was not possible for monetary reasons for them to remain in Marseille until 
they could proceed to Tarragona. 

Mrs. Agostini now writes that she hopes shortly to be able to return to 
Tarragona. It is desired to inquire if the Department can issue amended travel 
orders which would enable Mrs. Agostini to claim her travel expenses from 
Burgos to Tarragona. It may be added that Mrs. Agostini intends to make 
the trip by sea and estimates the cost of the transportation at 100 pesetas. Per 
diem and baggage expenses would, of course, be added to this. 


Section 1749, Revised Statutes, provides: 


Whenever any diplomatic or consular officer of the United States dies in a 
foreign country in the discharge of his duty there shall be paid to his widow, 
or, if no widow survive him, then to his heirs at law, a sum of money equal 
to the allowance now made to such officer for the time necessarily occupied 
= making the transit from his post of duty to his residence in the United 

tates. 


The annual appropriation act for the Department of State (see 
act of April 27, 1938, 52 Stat. 248) contains the following items: 


Transportation, Foreign Service: To pay the traveling expenses, including 
travel by airplane when specifically authorized by the Secretary of State, of 
Diplomatic, Consular, and Foreign Service Officers, and other employees of the 
Foreign Service, including Foreign Service inspectors, and under such regula- 
tions as the Secretary of State may prescribe, of their families and expenses 
of transportation of effects, in going to and returning from their posts, * * * 
and also for ens under the provisions of section 1749 of the Revised Stat- 
utes (22 U. 8. C. 130) of allowances to the widows or heirs at law of Diplo- 
matic, Consular, “and Foreign Service Officers of the United States dying in 
foreign countries in the discharge of their duties, * * 


Note 36 of the Department of State sladitianent to the Standard- 
ized Government Travel Regulations is, in part, as follows: 


Destination to which expenses are payable in cases of resignation, retirement, 
separation, or death.—When an officer or employee retires, resigns, or is sepa- 
rated from the Service, the transportation expenses and per diem of himself 
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and family and the cost of shipping his effects will be payable from the last 
official station, and previous posts, to that point given in the Foreign Service 
form, “Application for Appointment,” as his permanent address (not legal resi- 
dence) at the time of entrance into the Service, or to any other point to 
which the cost would be no greater. If original appointment was made while 
residing abroad, the expenses will be payable to that point in the United States 
where official residence will be established. This provision does not apply to 
officers or employees who voluntarily resign before completing two years of 
service or are recalled for malfeasance in office, but this provision does apply 
to transportation of remains of a deceased officer or employee and to the trans- 
portation of his family and effects (Note 41). 

Note 35, paragraph (c), of the same regulations authorizes trans- 
portation of family and effects of the officer to his home within 1 
year of final separation from the service. 

It is the purpose and intent of these statutes and regulations that 
the family and effects of a Diplomatic, Consular, or Foreign Service 
Officer, after his death in the Service, be returned to the place of his 
residence indicated as his permanent address at the time of entrance 
into the Service, or to any other point to which the cost of trans- 
portation, etc., would not be greater. It would appear that the 
amount already expended in returning Mrs. Agostini and her house- 
hold goods from Marseille, France, to Burgos, Spain, is in excess of 
that which would have been expended had she gone immediately to 
Tarragona, Spain, the residence of her husband when appointed, and 
the conditions in Spain at that time could be regarded as justification 
therefor; but since she elected to go to Burgos rather than to remain 
at Marseille until she could return to Tarragona, under the statute 
and regulations the Government must be regarded as having fulfilled 
its obligation in this case, and any additional expenditure in connec- 
tion with the transportation of Mrs. Agostini and her household 
goods from Burgos to Tarragona is not authorized upon the basis 
of the present record. 


(B-4364) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—PART-TIME 
EMPLOYEES 


Employees whose appointments do not call for full-time service, and who are 
not paid full-time salary rates, must be considered part-time employees and 
as such not entitled to annual leave under the act of March 14, 1936, 49 
Stat. 1161, and applicable standardized annual leave regulations, notwith- 
standing they may work or be available for duty a greater amount of time 
during a year than a full-time employee when there is deducted the statutory 
leave during which full-time employees are authorized to be absent from 
duty or that they may work the full percentage of time for periods of 30 
days or more. Distinction made between such employees and indefinite 
employees paid on the basis of “when actually employed,” considered in 18 
Comp. Gen. 457. 


Comptroller General Brown to the Secretary of Agriculture, June 29, 1939: 


I have your letter of June 15, 1939, as follows: 
Reference is made to decision of November 17, 1988 (18 Comp. Gen. 457). 


In some positions the services of professional or scientific employees may be 
necessary permanently for a large percentage of full time, the demand for their 
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services being such, however, that an employment of 80 or 90% of the time 
worked by a full-time employee will suffice, resulting in less cost to the Depart- 
ment than full-time employment and permitting the employee to engage to some 
extent in private work. There may be no established workday in such positions, 
and, in fact, it may be necessary to fix the percentage on the basis of a careful 
estimate, as authorized in 17 Comp. Gen. 303. The demand on such an employee’s 
time may result in (a) employment for the normal working hours of a full-time 
position on certain days and possibly throughout an entire month or longer, (b) 
no work on some days and possibly for several days in succession, and (c) vary- 
ing periods on other dates, it being expected that throughout the year the 
employee will have rendered the specified percentage of full-time service. While 
there is not a regular tour of duty as the term is ordinarily used the incumbent 
does perform all the services required in the fractional position. Where the 
position so nearly approaches full-time employment, it is conceivable that the 
percentage-time employee if denied leave privilege may render all the service 
that he would render if employed on full-time basis. As an example, a 90% 
employee if not allowed leave privileges would receive only 90% of the annual 
salary and actually perform more service than the average full-time employee 
granted annual and sick leave. Within the States the annual leave is slightly 
less than 10% of full working time, but on the average the total of both 
annual and sick leave somewhat exceeds 10% ; in positions where 30 days’ annual 
leave is allowed, the annual leave alone exceeds 10% so that a full-time employee 
would perform service less than 90% of the work year, whereas a 90% employee 
not allowed leave would perform service 90% of the work year. 

It is recognized that if actual service is desired for 90% of the year the 
employee should have a full-time appointment but where 90% of the time actu- 
ally worked by a full-time employee is sufficient the employee could be paid 
commensurately only through allowance of leave. 

Your decision is desired on the following: 

Where the full service required in a permanent position is less than that for 
a full-time position, the employee being subject to call at any time, may the 
percentage of full time be considered as regular tour of duty and leave allowed 
(a) when the amount of actual service performed is less than would be expected 
of a full-time employee, (b) having in mind a 90% appointment, when if no 
leave were granted the service performed would be at least as much as the 
actual service expected of a full-time employee, and (c) for periods of 30 days 
or more during which the percentage employee works full time? 

It is understood that leave allowed would bear the same proportion to full- 
time leave as the fractional employment bears to full-time employment; that is, 
the 90% employee would be granted leave to the extent of 90% of 26 full days. 


In decision of May 27, 1938, 17 Comp. Gen. 1017, 1019, it was 
stated : 


The annual and sick-leave regulations in force prior to January 1, 1938, ex- 
cluded from the benefits of leave “employees who are paid only when actually 
employed,” and “part-time or intermittent employee.” See section 19 (f) (1) 
(3) of the annual-leave regulations and section 22 (g) (1) and (3) of the 
sick-leave regulations. Section 4 of the same annual-leave regulations recog- 
nized a class of “employees appointed for an indefinite period” to include 
“those in the field service employed in manufacturing and repair establish- 
ments, such as navy yards, gun factories, naval stations, arsenals, etc.” 
Application of those regulations excluded from the benefits of leave some em- 
ployees who could have been granted leave under the terms of the controlling 
statute, that is, those who are employed for the duration of a job the termina- 
tion of which is uncertain, paid on the basis of “only when actually employed,” 
or others appointed for indefinite periods, paid on the basis of “only when ac- 
tually employed,” who are subject to lay-offs or furloughs without pay due to 
lack of work, weather conditions, nonavailability of funds, or other reasons 
inherent in the work, the employees being required to keep themselves available 
for duty if needed during the lay-off periods. 

The new annual and sick-leave regulations effective January 1, 1938, do not 
exclude employees who are paid on the basis of “only when actually employed” 
but do exclude part-time or intermittent employees. See section 19 (f) (2) 
of the annual-leave regulations and section 23 (g) (2) of the sick-leave 
regulations, 
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The cited leave regulations specifically provide: 


These regulations shall 4 apply to: 
* * 7 * e * 


Employees not required a be continuously employed during regular tour of 
duty, such as: * * * part-time or intermittent employees: * 

It is understood from your submission that the employees here 
involved are required to be on duty or available for duty for only 
a percentage of full time, in some cases as much as 90 percent of the 
time worked by a full-time employee; that they may have no estab- 
lished workday; and that the salary rates fixed for the positions are 
based on a percentage of the classification act rates for similar full- 
time positions, the evaluation of the percentage salary rate being 
based on the two elements of “service” viz, actual duty and availa- 
bility for duty. 11 Comp. Gen. 260; 17 id. 303. That is to say, it is 
understood that the appointments do not call for full-time “service” 
and the employees are not paid full-time salary rates. 

If these be the facts the employees unquestionably are part-time 
employees and have been regarded as such by this office in the cited 
decisions and are expressly excluded by the cited leave regulations 
from leave privileges notwithstanding they may work or be available 
for duty a greater amount of time during a year than a full-time em- 
ployee when there is deducted the statutory leave during which full- 
time employees are authorized to be absent from duty. 

The distinction between these employees and indefinite employees 
paid on the basis of “when actually employed” considered in the deci- 
sion of November 17, 1938, 18 Comp. Gen. 457, to which you refer in 
the first paragraph of your letter, is that indefinite employees may 
be required to work continuously full time for 1 month or more and 
during such period receive full-time compensation and leave privi- 
leges, whereas these part-time employees are not required to work 
full time under their appointments and are not paid full-time com- 
pensation and are not entitled to leave privileges. 

On the basis of the facts as understoood from your submission 
questions (a), (b), and (c) are answered in the negative. 


(B-4446) 


CONTRACTS—MISTAKES—BIDS—UNIT ITEM PRICE EXTENSION 
ERRORS REFLECTED IN LOT ITEM PRICES 


Where the contracting officer, who had reason to believe that there was error 
in the bid, accepted the bid because of the urgent need of the supplies, and 
under the rule announced in 8 Comp. Gen. 397, and the error subsequently 
called to attention by the contractor involved the erroneous extension of 
prices as to which the invitation to bid provided that “In case of error 
in the extension of prices in the bid, the unit prices will govern,” there 
is no objection to the correction of the award so as to reflect the revised 
a bid after such correction is made still being the lowest bid 
received. 


SE Nic RNR ER IRR AE AL  . 
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Where the only question involved in a mistake in bid is the correction of the 
bid price on a lot item, and it appears that the price bid on such item is 
the exact total of the separate bids on the several items included in such 
lot, and that an obvious error has been made involving the misplacement 
of a decimal point or extension of total price in connection with one of the 
items included in such lot as to which the invitation to bid provides that 
“In case of error in the extension of prices in the bid, the unit prices will 
govern,” such correction as is necessary, both as to price of the separate 
item and as to the price of the lot item, may, upon receipt of confirmation 
of the error, be made without submitting the matter to the General Account- 
ing Office. 


Comptroller General Brown to the Secretary of Agriculture, June 29, 1939: 
I have your letter of June 17, 1939, as follows: 


On April 7, 1939, bids were opened at the regional office of the Soil Conserva- 
tion Service, Fort Worth, Texas, under its invitation No. 628-39, covering the 
proposed purchase of hardware and supplies for delivery at Bonham, Texas. 

When bids under the subject invitation were opened, the Regional Procure- 
ment Officer noticed that the quotations submitted by the Ryon Electric Com- 
pany of Bonham, Texas, under items 11, lla, 13, and 13a, were apparently in 
error. The Regional Procurement Officer thereupon made a copy of the bid 
submitted by the Ryon Electric Company, and returned the same to the bidder 
on April 12, 1939, for confirmation. Under date of April 15, 1939, the Ryon 
Electric Company addressed the following letter to the Regional Procurement 
Officer, returning the copy of its bid, and indicating thereon the revised quo- 
tations which are now intended to apply to items 11, lla, 13, and 13a: 

“Your letter dated April 12, 1939, received in regard to our making correc- 
tions [sic] in our bid submitted to your invitation No. 628-39 covering the 
proposed purchase of telephone equipment for your activity located near Bon- 
ham, Texas. 

“We have corrected items 11 and 1la and also items 13 and 13a. We have 
done so on the working copy you sent us. 

“Under item 3 which we believe did not ask originally for weights for brack- 
ets, we find this item carries a weight of 460 pounds. You have asked for 
shipping point of item 9. We believe [sic] you mean item 9a instead of item 
9 and we find the shipping point is Waukegan, IIL 

“We thank you very much for spirit shown in giving us the opportunity for 
making the corrections in our bid and trust same meets with your approval.” 

The original quotations of the Ryon Electric Company, as well as the revised 
quotations on the items under consideration, are as follows: 


f low it price 
Item Quan- Unit |(hundred-| Total 
7 weight) | Price 


11. Wire, paneneh 12 gage, B. & B. Gut. high cast tenets, 
h conductivity, having a maximum resistance of 8,600 
ohms, Del vered to onham, Texas (Req.-88-39) -. _ . Pounds... 
11. Revised quotation > Pounds... 
lla. Same as item 11, except F. O. B. Waukegan, Ill. qoute Pounds... 
shipping point), shipping weight, 7,154 pounds. 
lla, Revised quotation Pounds... 


The original and revised quotations of the Ryon Electric Company for items 
13 and 13a are also set forth below: 


13. Bidders may quote, as a whole, items 1 to 12, inclusive, de- 
livered to destination indicated. 


5 ween, eee 8! 3a to 7a, inclusi 
y as aw , a. ive, 
8, 9a, 10, lla, and 12a, f. 0. b. ‘exas, and as indi- 
(bidder's shipping point). 


cated 
13a. Revised 
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The supplies involved were urgently needed for use at a project then under 
construction, and since any delay in obtaining such supplies would seriously 
retard other construction activities the contracting officer made an award to 
the Ryon Electric Company on its quotation under item 13, such award to be 
ao to your consideration and final determination in the matter (8 Comp. 
Gen. 397). 

While the errors found in items 11 and lla might be corrected by the 
contracting officer under Condition No. 1 found on the reverse side of Standard 
Form No. 33, which provides that “In case of error in the extension of prices 
in the bid, the unit prices will govern,” this submission is nevertheless con- 
sidered necessary because there is no authority vested in the contracting 
officer to correct the bidder’s quotations under items 13 and 13a. Similar 
items are often inserted in invitations to afford bidders an opportunity to quote 
on the entire lot, as bidders are often inclined to quote a lower price on the 
lot in consideration of the entire award, and a saving thereby inures to the 
Government. 

There are enclosed, herewith, the contract awarded to the Ryon Electric 
Company, all rejected bids, an abstract thereof, a copy of the letter dated 
April 12, 1989 from the Regional Procurement Officer to the Ryon Electric 
Company, requesting confirmation of its quotation, the bidder’s response, and 
also a telegram dated April 27, 1939 from the bidder extending its acceptance 
period to June 1, 1939. 

It is requested that the facts presented herein be considered, and with 
the return of all papers, the Department be advised as to whether the 
award made to the Ryon Blectric Company may be corrected to correspond 
with the revised quotation. 

If your answer is in the affirmative, it is further requested that the Depart- 
ment be advised as to whether, in the future contracting officers may consider 
and make an award on bids involving an error in extension, as provided in 
Condition No. 1 on the reverse side of Standard Form No. 33, and in situa- 
tions similar to that outlined in 17 Comp. Gen. 339, without prior submission to 
the General Accounting Office, when such corrections reflect an increase or 
decrease in the lot quotations, provided, that confirmation is received from 
the bidder prior to award, and that the quotations in their original form 
and as revised are the exact sum of all items included in the items calling 
for lot prices. If this authority is granted, it will then be possible to utilize 
fully the exceptions already granted. 


In view of the facts reported, the question presented in next to 
last paragraph of your letter is answered in the affirmative, it ap- 
pearing that the obvious error on item 11 was necessarily reflected 
in the bid on item 13 and that after such correction is made the bid 
of the Ryon Electric Company will still be the lowest bid received 
on item 13. 

With reference to the concluding paragraph of your letter I have 
to advise that where the only question involved is the correction of 
the bid price on a lot item and it appears that the price bid on such 
‘item is the exact total of the separate bids under the invitation on 
the several items included in such lot and that an obvious error, in- 
volving the misplacement of a decimal point or, if a condition similar 
to paragraph 1 of the conditions, U. S. Standard Form 33 (revised) 
is a part of the bid, an error in the extension of the total price has 
been made in the bid on one of the items included in such lot, which 
would, of course, be reflected in the price of the lot item, such cor- 
rection as is necessary, both as to the price of the separate item and 
as to the price of the lot item, may, upon receipt of confirmation of 
the error, be made without submitting the matter to this office for 
consideration. 

The papers are returned herewith. 





















































1006 DECISIONS OF THE COMPTROLLER GENERAL 


(B-4516) 





GENERAL ACCOUNTING OFFICE—JURISDICTION—GOVERNMENT RE- 
ORGANIZATION MATTERS SUBMITTED BY THE HEAD OF AGENCY 
PLACED UNDER A NEWLY CREATED AGENCY 





The question whether present employees of the Social Security Board who are 
on civil-service open competitive registers, and who are certified for posi- 
tions of a higher or lower grade, are eligible for appointment at an in- 
crease or decrease in classification or salary, because of the prohibition 
against change in classification or compensation of transferred personnel 
contained in section 10 (b) of the Reorganization Act of April 3, 1989, 53 
Stat. 563, involves a situation which can arise only after July 1, 1939, when 
the Social Security Board will be administered as a part of the Federal 
Security Agency, with an Administrator at the head thereof, and which 
may not therefore, under the jurisdiction as conferred by statute on the 
General Accounting Office be decided upon the submission of the Chairman 
of the Social Security Board. 


Se General Brown to the Chairman, Social Security Board, June 29, 
1939: 


I have your letter of June 20, 1939, as follows: 


The President’s Reorganization Plan No. 1, issued in pursuance of the Re- 
organization Act of 1939, provides for the establishment of a Federal Security 
Agency, to be made up of the following-named organizations : 


United States Employment Service. 
Office of Education. 

Bureau of the Public Health Service. 
National Youth Administration. 
Social Security Board. 

Civilian Conservation Corps. 


Reorganization Plan No. 2 provides also for the transfer to the Federal 
Security Agency of the functions of the Radio Service and the United States 
Film Service of the National Emergency Council and certain functions of the 
Secretary of the Treasury with respect to the administration of the appropri- 
ations for the American Printing House for the Blind. 

Section 10 (b) of the Reorganization Act reads as follows: 

“Any transfer of personnel under this title shall be without change in 
classification or compensation, except that this requirement shall not operate 
after the end of the fiscal year during which the transfer is made to prevent 
the adjustment of classification or compensation to conform to the duties to 
which such transferred personnel may be assigned.” 

The reorganization plans become effective on July 1, 1939, by operation of 
the so-called Byrnes Resolution, which became law on June 8. 

A question has arisen in the Social Security Board in view of the above 
provision of the Reorganization Act, as to the eligibility of present employees 
who are on civil-service open competitive registers and who are certified to it 
by the Civil Service Commission from such registers for positions of a higher 
grade or lower grade, either of which would require an adjustment of classifi- 
eation and possibly of compensation. It is requested that you advise the 
Board whether such persons may, during the next fiscal year, be appointed to 
such other positions and receive the necessary adjustments of classification and 
compensation. 


Section 8 of the act of July 31, 1894, 28 Stat. 207, as amended by 
section 304 of the act of June 10, 1921, 42 Stat. 24, provides in perti- 
nent part as follows (quoting from 81 U. 8. C. 74): 

* * * the head of any executive department, or other establishment not 
under any of the executive departments, may apply for and the Comptroller 
General shall render his decision upon any question involving a payment to be 
made by them or under them, which decision, when rendered, shall govern the 


General Accounting Office in passing upon the account containing said dis- 
bursement. 
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The question here presented concerns a situation which can arise 
only after July 1, 1939, during the fiscal year 1940, when the Social 
Security Board will be administered as a part of the Federal Secur- 
ity Agency with an Administrator at the head thereof. See section 
202 of the Reorganization Plan No. I. Therefore, the question pre- 
sented is not one properly for decision by the Comptroller General 
of the United States under the authority vested in him by the above- 
quoted statute on the basis of your submission. 

Accordingly, I must decline to answer the question presented at 
this time on the basis of your submission, 

Furthermore, in view of the fact that one of the purposes of the 
reorganization is “to reduce expenditures to the fullest extent con- 
sistent with the efficient operation of the Government” (quoting sec. 
1(a) (1) of the Reorganization Act of April 3, 1939, Public, No. 19), 
and in view, also, of the provisions of section 10 (a) of the Re- 
organization Act, which reads: 

Whenever the employment of any person is terminated by a reduction of 
personnel as a result of a reorganization effected under this title, such person 
shall thereafter be given preference, when qualified, whenever an appointment 
is made in the executive branch of the Government, but such preference shall 


not be effective for a period longer than twelve months from the date the 
employment of such person is so terminated. 


as well as the provisions of section 10 (b) quoted in your letter, it 


is not apparent how there could be an immediate need for determina- 
tion of the question. 


(B-4528) 


CONTRACTS—SUPPLEMENTAL—RECONDITIONING OF MACHINERY 
DAMAGED IN SUBMARINE SINKING 


If the sinking of the U. S. S. Squalus was not due to the propelling machinery 
furnished by a private contractor for installation in the vessel built at a 
Government navy yard, or to an unavoidable cause for which the Govern- 
ment was in no way responsible, and the machinery had not been finally 
accepted, a supplemental contract may be executed with the same con- 
tractor for its reconditioning, and the appropriations “Replacement of 
naval vessels, construction and machinery,” and “Replacement of naval 
vessels, armor, armament, and ammunition,” for the fiscal year 1940, 58 
Stat. 778, may be regarded as available for the additional cost of such 
reconditioning. 


Comptroller General Brown to the Secretary of the Navy, June 29, 1939: 
I have your letter of June 23, 1939, as follows: 


The U. S. S. Squalus (SS192), while undergoing one of the diving tests, form- 
ing part of her builder’s trials, preparatory to preliminary acceptance trials 
scheduled for June 13, 1939, sank and has not as yet been raised. 

This vessel was built by the Government at the navy yard, Portsmouth, New 
Hampshire, the main propelling machinery for the vessel being furnished by the 
General Motors Corporation, Cleveland Diesel Engine Division, under the Navy 
Department contract NOd-808 of July 16, 1936. 

Builder’s trials in the case of a contract-built vessel are conducted by the 
ship contractor using civilian personnel ; similar trials in the case of Government- 
built vessels are conducted using naval personnel. Accordingly, in the latter case, 
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it is necessary prior to the builder’s and the preliminary acceptance trials to 
commission the vessel. 

The U. 8S. S. Squalus not having undergone preliminary acceptance trials, the 
main propelling machinery for that vessel has not to date been preliminarily 
accepted. 

The U. S. S. Squalus was authorized by the act of March 27, 1934 (34 U. 8. 
Code, sec. 496 [495]). Funds for her construction since December 1, 1986, when 
the order was placed with the navy yard, Portsmouth, New Hampshire, have 
been made available in the Naval Appropriation Acts for each fiscal year 
thereafter. 

The Naval Appropriation Act for the fiscal year ending June 30, 1940, 
approved May 25, 1939, under “Replacement of Naval Vessels” makes funds 
available “on account of hulls and outfits of vessels and machinery of vessels 
heretofore authorized (and appropriated for in part),” thereby including the 
Squalus, subject to the following restriction: 

“Neither the appropriation ‘Replacement of naval vessels, construction and 
machinery’ nor the appropriation ‘Replacement of naval vessels, armor, arma- 
ment, and ammunition,’ shall be available for obligation for any purpose as to 
ships commissioned prior to July 1, 1938, nor as to any ship commissioned sub- 
sequent to such date after twelve months shall have elapsed from commissioning 
date.” 

The Squalus having been only commissioned March 1, 1939, neither the limiting 
date of July 1, 1938, nor the twelve months’ period from date of commissioning 
under this restriction is applicable to obligations on account of this vessel. 

When the vessel is raised, it will be returned to the navy yard, Portsmouth, 
for complete rehabilitation. It is proposed to have the work of rehabilitating 
the machinery handled by the machinery contractor under the same general 
procedure as prescribed for changes under the contract. 

This will make possible starting without delay work on the vessel upon her 
becoming available at the navy yard, thereby arresting and minimizing further 
destructive corrosion of the vessel and her parts. 

It is intended to have the work to be undertaken by the machinery contractor 
covered by a supplemental contract. The contractor’s responsibility for the 
machinery when rehabilitated will be established in this supplemental contract 
on the same basis as under the original contract, including all guarantees and a 
six months’ guarantee period, computed from the date when the vessel is again 
commissioned following completion of her rehabilitation. 

With reference to the work to be undertaken at the navy yard, Portsmouth, 
definite steps will be taken to set up the obligation for this work with particular 
reference to the provision quoted above from the Naval Appropriation Act, 
approved May 25, 1939, and the act of June 2, 1937 (Public, No. 185, 75th 
Co 


Ingress ). 

Before proceeding with the foregoing, your views as to the availability of the 
appropriation “Replacement of naval vessels: construction and machinery” and 
“Replacement of naval vessels: armor, armament, and ammunition,” for such 
work is requested. 


While it is not so stated in your submission it is presumed that it 
has been administratively determined that the sinking of the U.S. S. 
Squalus was not due to the machinery furnished by the contractor or 
to an unavoidable cause for which the Government was in no way 
responsible. If such is the case and as the machinery had not been 
finally accepted, this office will not object to the execution of a sup- 
plemental contract with the same contractor in which suitable pro- 
vision will be made to pay for the additional cost of reconditioning 
the machinery. 

The appropriations referred to in the concluding paragraph of your 
letter, supra, may be regarded as available for otherwise proper pay- 
ments for such work. 
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(A-55586) 
SURETIES—INDEMNIFICATION FROM BONDED OFFICER’S 
RETIREMENT DEDUCTIONS 


Moneys deducted from an employee's salary and held in trust in the Civil Service 
retirement and disability fund are not available to indemnify a surety 
which has paid to the Government a loss covered by the employee’s bond. 


Comptroller General Brown to the American Surety Co. of New York, June 30, 
1939: 


Your letter of May 1, 1939, requests further consideration of 
decisions of this office of February 3, 1937, January 31, February 17, 
and March 5, 1938, which denied your claim for payment of the sum 
of $298.72, representing retirement deductions from the salary of 
Hobson E. Day, former inspector of customs, Treasury Department, 
Key West, Fla., upon whose bond as surety you were required to 
pay $5,000 in partial liquidation of Mr. Day’s indebtedness to the 
United States on account of shortages in his accounts for which he 
was responsible. 

The previous decisions explained the basis for the rule—settled 
now for many years—that moneys deducted from an employee’s 
salary and held in trust in the Civil Service retirement and disability 
fund are not available to indemnify as surety which has paid to the 
Government a loss covered by the employee’s bond. And see the 
recent decision of August 8, 1938, 18 Comp. Gen. 139. No purpose 
would be served to repeat here the reasons for said rule. It is 
pertinent, however, to refer to the rule obtaining in most jurisdictions 
that while a creditor may properly apply to a secured debt separate 
credits due the principa] debtor from the creditor, there is no legal 
requirement that he do so for the benefit of the surety. Farmers’ 
National Bank v. Jones (1930), 234 Ky. 591, 70 A. L. R. 335. This 
appears to be the law of Florida, where, presumably, your bond was 
given. Camp v. First National Bank (1902), 44 Fla. 497. In fact, 
the rule is stated that a surety, when sued alone, and saving certain 
exceptional situations not here established, may not offset as a credit 
separate claims of the principal debtor against the creditor. Clark 
Car Co. v. Clark (C. C. A. 8d, 1981), 48 F. (2d) 169; National Surety 
Co. v. Breece Lumber Co. (C. C. A. 10th, 1932), 60 F. (2d) 847. 
Certainly, such rule must apply where, as in this case, the funds 
sought to be collected are exempt from “execution, levy, or attach- 
ment, garnishment, or other legal process” (act of May 29, 1930, sec. 
18, 46 Stat. 479, 5 U. S. C. 729). In Ohio Casualty Insurance Co. v. 
Galvin (Iowa, 1936), 269 N. W. 254, 108 A. L. R. 1036, it was held 
that a surety which had paid an amount defaulted by a county officer 
could not be indemnified from the officer’s salary due and unpaid 
where the salary was exempt by statute, as in the case of the retire- 
ment deductions now claimed. 

Your letter alleges that your payment was made in reliance on the 
proof of loss filed with you by the Acting Deputy Collector of 
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Customs in Charge, Key West, Fla., which certified a net shortage 
of $5,162.98, no credit for the amount in the retirement fund being 
mentioned or allowed. Aside from the fact that such official would 
not, ordinarily, be in a position to state what amount, if any, is to 
the credit of an employee in that fund, it is clear that any such sum 
is distinct from and unrelated to the amount of shortages in the em- 
ployee’s official accounts, for which by your bond, and in considera- 
tion of the premium paid, you agreed to be responsible. 

Accordingly, I find no proper basis for modifying or changing the 
rule stated in the decisions heretofore rendered by my predecessors 
in office. See 16 Comp. Gen. 51; id. 118. Your request for a new 
check to your order must be denied. 

In this connection, there is noted your statement that you are hold- 
ing the check representing the refund of retirement deductions 
claimed, which was drawn to the order of Mr. Day on February 17, 
1937, and sent by the Treasury Department in your care, apparently 
at the request of the Civil Service Commission. You are advised 
that as the check is now more than 1 full fiscal year old, it is no 
longer payable at the Treasury (act of June 26, 1934, section 21, 48 
Stat. 1235, 31 U. S. C. 725t), and any claim thereon is for settlement 
by this office pursuant to section 308 of the Revised Statutes, 31 
U.S. C. 151. 


(B-4209) 


COMPENSATION—DOUBLE—OPERATION OF DUAL COMPENSATION 
STATUTE WHERE NO DUAL PAYMENT MADE 


No payment of compensation may be regarded as in contravention of the dual 
compensation act of May 10, 1916, 39 Stat. 120, as amended by the act of 
August 29, 1916, 39 Stat. 582—prohibiting payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds 
the sum of $2,000 per annum—unless there be involved payments of more 
than one salary during the same period of time, the combined rate of 
which was more than $2,000 per annum. 

imployee on leave without pay from a position in the Agriculture Department 
with salary rate of $2,000 per annum, from 1 p. m. February 20 to close of 
business February 23, 1935, who received 3 days’ pay, on basis of per 
diem “when actually employed,” employment as a land bank annraiser of the 
Farm Credit Administration for February 20, 21, and 22, 1935, is properly 
chargeable, because of the dual compensation prohibition in act of May 10, 
1916, 39 Stat. 120, as amended by the act of Angust 29, 1916, 39 St»t. 582, 
only with one-half day’s compensation at the rate of $2,000 per annum less 


the percentage of Economy Act deduction applicable to the involved 
payment. 


Comptroller General Brown to the President, United States Civil Service Com- 
mission, June 30, 1939: 


Reference is made to your letter of March 24, 1939, file 
(CRS-428899), as follows: 


By letter of February 1, 1939 (Claims Division, File Misc-0796180-WBC), 
instructions were given for transfer of $19.95 from the retirement credits of 
Mr. Robert A. Sayers, to the Governor, Farm Credit Administration, to cover 
his indebtedness on account of erroneous salary payments in violation of the 
dual salary statutes. The aforesaid letter was amended by Claims Division 
letter of February 8, 1939, to the extent that the reference to the act of July 
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81, 1894 (28 Stat. 205), may be disregarded, and in such case it is assumed 
by this office that the basis for the instructions is that dual salary was received 
in contravention of the act of May 10, 1916, as amended by the act of August 
29, 1916 (39 Stat. 120, 582). 

For the information and guidance of the Commission in future cases in- 
volving dual employment in cases similar to that of Mr. Sayers, your further 
consideration and decision are requested on the question of whether illegal 
salary payments were made for one-half day, February 20, 1935, or for three 
days, February 20, 21, and 22, 1935, under the conditions hereinafter stated: 

Sayers was appointed to the excepted position of land bank appraiser, Farm 
Credit Administration, at $7.00 per diem when actually employed, effective 
November 1, 1933, and assigned to and paid directly by the Federal Land Bank 
of St. Paul in accordance with section 658, title 12, U. S. Code. He was classi- 
fied under the Civil Service Act and Rules in this position effective August 16, 
1935, and separated by reduction in force August 31, 1938. Land bank ap- 
praisers engaged at a per diem rate when actually employed render service 
whenever the business of the banks they serve makes the performance of ap- 
praisal work by them necessary. They are in a sense seasonal employees, and 
during nonassignment periods their status is similar to that of an employee on 
furlough or lay-off, although they must hold themselves in readiness and re- 
main subject to call to duty at all times. It is understood the Farm Credit 
Administration considers that land bank appraisers paid on a per diem basis 
may occupy their unassigned time by working for themselves, or for private 
concerns (not coming within the prohibition imposed by the Federal Farm 
Loan Act, as amended), or for other Government agencies on a temporary basis 
under the rules set forth in your decision of March 2, 1936, 15 Comp. Gen. 751. 
Under date of February 1, 1935 Sayers was given a temporary appointment as 
junior land negotiator, Department of Agriculture, Bureau of Biological Survey, 
and paid from emergency funds at the rate of $2,000 per annum (Appropriation 
Emergency Relief, Surplus Relief NIR). He voluntarily resigned from this 
position on March 15, 1935. Sayers was on leave without pay from the Bureau 
of Biological Survey for one-half day, February 20, and from February 21 to 
23, inclusive. During this period of leave without pay he was assigned and 
performed work for the Federal Land Bank of St. Paul as a land bank appraiser 
at $7.00 per diem, and received pay for February 20, 21, and 22, 1935, amount: 
ing to $19.95 ($21.00 gross, $1.05 Economy deduction). 

While it is quite clear that illegal salary payments were made for one-half 
day, February 20, 1935, the Commission is unable to reconcile the several de- 
cisions previously rendered respecting dual employments with the finding of 
the Claims Division in this case. See 12 Comp. Gen. 403 and 501, permitting 
persons who were given administrative furlough from their permanent pesi- 
tions under the provisions of the Economy Act, to accept temporary positions 
without terminating their appointments in the permanent positions. See also, 
Comp. Gen. A-44586 and A-45157, holding that although there was an un- 
authorized dual employment, there was no dual payment. Also, A-65157, hold- 
ing that in the absence of an election by the employee, it is presumed that he 
would elect to retain the compensation under the position which would give 
him the greater sum. In this latter connection, see also 6 Comp. Gen, 359 and 11 
Comp, Gen, 426. 


Office letter to you, dated February 1, 1939, is as follows: 


Reference is made to your letter dated January 3, 1939, file RET:JG:GMP 
CSR 428899, advising that it was developed during the adjudication of the 
application for refund of retirement deductions filed by Robert A. Sayers, that 
he was paid salary by both the Department of Agriculture and the Farm Credit 
Administration for one-half day, February 20, 1985, contrary to the act of 
May 10, 1916, as amended, and requesting that these payments be verified and 
instructions issued for the transfer of funds. 

The report of the Farm Credit Administration dated December 22, 1988, 
addressed to your commission and forwarded for consideration in this case, 
discloses that Mr. Sayers received three days’ pay at $7 per diem w. a. e., less 
five percent economy deduction, or $19.95 ($21 gross less $1.05), as a land bank 
appraiser of the Farm Credit Administration for February 20, 21, and 22, 1935, 
and that he was assigned to and paid direct by the Federal Land Bank of 
St. Paul. 

The records of this office disclose that Mr. Sayers held the position of junior 
land negotiator P-1, during the period February 1, 1935, to March 15, 1935, 
inclusive, and was paid by the Bureau of Biological Survey, Department of 
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Agriculture, at the rate of $2,600 per annum for the full period with the excep- 
tion of three and one-half days from 1:00 p. m., February 20, 1935, to the close 
of business, February 23, 19385, when he was on leave without ’ 

Since Mr. Sayers held the position of junior land negotiator with a salary 
attached in excess of $2,000 per annum in the Bureau of Biological Survey while 
he was employed as land bank appraiser by the Farm Credit Administration 
and assigned to the Federal Land Bank of St. Paul, he received compensation 
for his services as land bank appraiser in contravention of the act of May 10, 
1916, as amended by the act of August 29, 1916, 39 Stat. 120, 582. 15 Comp. 
Gen. 184; 16 id. 1123. Furthermore, since he held an office in the Department 
of Agriculture, Bureau of Biological Survey, the annual compensation attached 
to which amounts to more than $2,500, his appointment to and the holding of the 
position of land bank appraiser, simultaneous therewith which was not authorized 
by law, were in contravention of the act of July 31, 1894, 28 Stat. 205. 

In view of the above, Mr. Sayers was erroneously paid $19,95. Therefore, the 
proper disbursing officer should be instructed to draw a check for $19.95 against 
moneys held to Mr, Sayers’ credit in the retirement fund in favor of the Governor, 
Farm Credit Administration, for transmission by said officer to the Federal 
Land Bank of St. Paul. 


It is requested that this office be furnished a report of the action taken by 
your commission in this case. In the event there is not a sufficient amount to 
Mr. Sayers’ credit in the retirement fund to cover his indebtedness on account 
of this erroneous payment, have the report include the debtor’s latest address 
of record. 


You were advised by office letter of February 8, 1939, that the rate 
of compensation paid the employee by the Bureau of Biological Sur- 
vey, Department of Agriculture, was $2,000 per annum instead of 
$2,600 per annum and requested to disregard that part of the letter 
of February 1, 1938, referring to the act of July 31, 1894, 28 Stat. 205. 

The question presented in this case is whether there was authorized 
to be paid to this employee during leave of absence without pay from 
the temporary emergency position in the Bureau of Biological Sur- 
vey, with salary rate of $2,000 per annum, during the period from 
1 p. m., February 20, to close of business, February 23, 1935, com- 
pensation under another employment as land-bank appraiser, Farm 
Credit Administration, at a rate of $7 per diem when actually 
employed. 

The act of May 10, 1916, 39 Stat. 120, as amended by the act of 
August 29, 1916, 39 Stat. 582, provides as follows: 


Sec. 6. That unless otherwise specially authorized by law, no money appro- 
priated by this or any other act shall be available for payment to any person 
receiving more than one salary when the combined amount of said salaries 
exceeds the sum of $2,000 per annum, * * 


No payment of compensation may be segueded as in contravention 
of this statute unless there be involved payments of more than one 
salary during the same period of time, the combined rate of which 
was more than $2,000 per annum. Decision of September 22, 1932, 
A-44586 and October 29, 1932, A~45157. Those cases involved dual 
employment in two full-time positions, the salary rate of both of 
of which was less than $2,500 per annum, but the payments of com- 
pensation in the two positions were not for the same period of time. 
In each of the decisions it was stated as follows: 


It thus appears that although there was an unauthorized dual employment, 
there was no dual payment, and that the dual employment has been terminated. 
Accordingly, no action is required at this time. 
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In decision of July 27, 1938, A-94972, it was stated : 


The act of May 10, 1916, 39 Stat. 120, as amended by the act of August 29, 
1916, 89 Stat. 582, prohibits payment to a person receiving more than one 
salary when the combined amounts of such salaries exceed the sum of $2,000 
per annum unless specifically authorized by law. This rule is applicable even 
when only one of the positions is for full time, as in this instance. 8 Comp. 
Gen. 262. However, as the statutory inhibition is against payment of more 
than one salary, there can be no charge raised against these employees for the 
reason that in neither case was more than one salary paid during the period 
of dual employment, the submission stating that the employees received no 
pay as substitute railway postal clerks during the period they were employed 
by the Social Security Board. 

Accordingly, action in office letter of February 1, 1939, directing 
that the employee be charged for compensation received as a land- 
bank appraiser for the period from 1 p. m., February 20, 1935, to close 
of business February 23, 1935, while the employee was on leave of 
absence without pay from the temporary emergency position in the 
Bureau of Biological Survey, Department of Agriculture was errone- 
ous. The proper charge to be raised against the employee is $2.64, 
representing one-half day’s compensation at the rate of $2,000 per 
annum as an employee of the Bureau of Biological Survey, less 5 
percent Economy Act deductions, it appearing that he was paid 
$3.37, also, for said period as a land-bank appraiser at the rate of $7 
per diem, less 5 percent Economy Act deductions. 

Therefore, the proper disbursing authority should be instructed 
to draw a check of $2.64 in favor of the Treasurer of the United 
States against moneys held to the credit of Mr. Sayers in the retire- 
ment fund for deposit in the Treasury of the United States to the 
credit of the appropriation 12-41-44-3/5 0718 (14) [Formerly 
3-OW 671.1] Working Fund, Agriculture Biological Survey F.E.R., 
Surplus Relief N.I.R.) 1933-1935. 


(B-4469) 


APPROPRIATIONS—SPECIFIC VERSUS GENERAL—PRINTING COST 
GREATER THAN THAT ORIGINALLY CONTEMPLATED AND APPRO- 
PRIATED FOR 


Where an appropriation provides that a specified amount thereof “shall be 
available only for the printing of a report of a survey of the Health 
Department of the District of Columbia,” no greater amount may be ex- 
pended for such purpose from the appropriation involved by reason of the 
printing cost being greater than that originally contemplated, nor may 
the difference between the amount so appropriated and the total cost of 
printing be paid from the regular appropriation for printing and binding 
of the District of Columbia, the rule being that where there is a specific 
appropriation for a purpose a general appropriation which otherwise might 
be charged is not available therefor in whole or in part. 
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Comptroller General Brown to the President, Board of Commissioners, District 
of Columbia, June 30, 1939: 


There has been received your letter of June 13, 1939, as follows: 


The Second Deficiency Act, fiscal year 1938, approved June 25, 1938, provides 
in pertinent part: 

“For 1939, $6,100 of which $2,500 shall be available only for the printing of 
the report of a survey of the Health Department of the District of Columbia 
made in 1937-88 by the United States Public Health Service and collaborators.” 

The original request for this printing was submitted to the Public Printer, 
July 21, 1938, and in return an estimate for printing of this work of $2,641.40 
was given. Following the submission of the original proof which was trans- 
mitted to the Public Health Service, certain alterations were made which 
resulted in an additional charge of $201.53, so that the total amount of the 
bill to date is $2,842.98. This work was performed under the Government 
Printing Office Jacket No. 86980, bill of May 5, 1939, the charge being made to 
reimburse the appropriation 0490105 Public Printing and Binding, Government 
Printing Office, 1939. 

The Commissioners would appreciate advice from you as to whether the Jan- 
guage in the deficiency act referred to above limits the amount that may be 
expended for the survey of $2,500.00, and whether they may use $342.93 of the 
regular appropriation for printing and binding contained in the 1939 Appro- 
priation Act for the payment of this bill. 


The question stated in the first part of the last paragraph of the 
above-quoted letter is answered in the affirmative, and the question 
stated in the latter part thereof is answered in the negative—the rule 
being that where there is a specific appropriation for a purpose a 
general appropriation which otherwise might be charged is not 
available therefor in whole or in part. (See 17 Comp. Gen. 23; id. 91; 
id. 974.) 


(B-4489) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
TRANSFERS—RETROACTIVE EFFECT OF REGULATIONS 


Annual and sick leave regulations issued by the President under authority of 
the Annual and Sick Leave Acts of March 14, 1936, 49 Stat. 1161 and 1162, 
may not be made effective from any date prior to the date fixed by the 
President under authority of said acts so as to authorize a transfer of 
leave credit of an employee transferred from one emergency and/or indefi- 
nite appointment to another which was not authorized under regulations 

in force at time of the transfer. 


Comptroller General Brown to the Administrator, United States Housing 
Authority, June 30, 1939: 


Ihave your letter of June 20, 1939, as follows: 


We are submitting for a decision the case of Adolph H. Kuehl, an employee 
of the United States Housing Authority, on the question of transfer of leave. 

Mr. Kuehl entered on duty with the United States Housing Authority on 
November 26, 1937, as a maintenance superintendent, CU—10, $2,600 per annum, 
when actually employed, and performed the duties of this position each work 
day until March 15, 1938, when he received a change of assignment and promo- 
tion to the permanent position of Management Engineer, P-4, $3,800 per annum. 
Prior to his entrance on duty with this organization, he was employed by the 
Works Progress Administration and had considerable leave to his credit at the 
time of his separation from that agency on November 25, 1937. Executive 
Orders 7409 and 7410, which were in force at that time, excluded employees 
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on a “when actually employed” basis from the benefits of leave. Executive 
Orders 7845 and 7846, effective January 1, 1938, extended the benefits of leave 
to these employees. 

Since, under the terms of the controlling regulations as recognized in Execu- 
tive Orders 7845 and 7846, it would not have been improper to transfer the 
leave of this employee, advice is requested as to whether or not the Qnused 
annual and sick leave earned during his employment with the Works Progress 
Administration may be credited to him as of January 1, 1938. 

Employees paid on the basis of “when actually employed” were 
not entitled to annual and sick leave of absence on November 26, 
1937, date that Mr. Kuehl entered on duty with the United States 
Housing Authority. It was not until January 1, 1938, that the leave 
privileges were extended to such employees and that the right was 
granted to transfer leave credit from one emergency and/or indefi- 
nite appointment to another. In addition to the Executive Orders 
cited in your letter, see also Executive Orders numbered 7879 and 
7880, dated May 9, 1938, retroactively effective January 1, 1938. 
These regulations may not be made effective from any date prior to 
the date fixed by the President under authority of section 7 of the 
Annual and Sick Leave Acts of March 14, 1936, 49 Stat. 1161 and 
1162. 


Accordingly, the question presented is answered in the negative. 
aS 9 oS 
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OFFICIAL LONG-DISTANCE TELEPHONE TOLLS; SPECIAL 
ADMINISTRATIVE CERTIFICATION FOR PAYMENT 


[A-13067] 
May 24, 1939. 
To the Heads of Depariments, Independent Establishments, Agencies, and Others 
Concerned: 


The “Interior Department Appropriation Act, 1940,’ approved May 10, 1939, 
53 Stat. 738, provides as follows: 


Sec. 4. That hereafter no part of this or any other appropriation for any 
executive department, establishment, or agency shall be used for the payment 
of long-distance telephone tolls except for the transaction of public business 
which the interests of the Government require to be so transacted; and all 
such payments shall be supported by a certificate by the head of the depart- 
ment, establishment, or agency concerned, or such subordinates as he may 
specially designate, to the effect that the use of the telephone in such instances 
was necessary in the interest of the Government. 


As provided by the said act a certificate will be required to support payments 
of official long-distance telephone tolls, and for uniformity in such certifications 
the following is prescribed for each public voucher and for each travel or station- 
expense reimbursement voucher that includes toll charges for official long-distance 
telephone calls: 


Pursuant to section 4 of the act approved May 10, 1939 (53 Stat. 738), 
I certify that the use of the telephone for the official long-distance calls listed 
herein was necessary in the interest of the Government. 


In order to give full effect to the law it is required that each department, 
establishment, or agency concerned shall furnish the General Accounting Office 
with a certified copy of each order designating a Government officer to so certify 


ursuant to the above-mentioned act. Such copies of designations for the Post 
ffice Department and the Postal Service should be sent to the Post Office 
Department Division, General Accounting Office, and for all other departments, 
establishments, and agencies of the Federal Government, to the Audit Division, 
General Accounting Office. 
Frep H. Brown, 
Comptroller General of the United States. 


PROCEDURE FOR SCHEDULING CLAIMS AND DEMANDS OF COMMON 
CARRIERS TO THE GENERAL ACCOUNTING OFFICE FOR PREAUDIT 


[A-16366] 
JANUARY 13, 1939. 
To Heads of Departments and Independent Establishments and Others Concerned: 


The following instructions, rescinding those in office circular letter of Decem- 
ber 1, 1936, are issued to facilitate the handling and expedite the audit and 
return for payment of claims and demands of common carriers against the United 
States scheduled to the General Accounting Office for preaudit: 

In order that those concerned may have information as to the scheduling of 
transportation claims there is * * * a list of rail carriers handling Govern- 
ment business, showing for each such carrier for freight and passenger service 
the group symbol for scheduling. 
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Transportation claims will be scheduled on Standard Form No. 1064, Schedule 
of Disbursements, a separate schedule being prepared for each of the following 
(numbered) groups of such claims: 


FrEeIcHT CLAIMs: 


Rail Carriers: 
Official Classification Territory: 
(1) Eastern group (includes all Canadian freight lines). 
Western Classification Territory: 
(2) Mountain Pacific group. 
(3) Western Trunk group. 
(4) Southwestern group. 
Southern Classification Territory: 
(5) Southeastern group. 
Motor Carriers (same as rail carriers, above; destination of shipment 
to govern): 
(6) Eastern group. 
(7) Mountain Pacific group. 
(8) Western Trunk group. 
(9) Southwestern group. 
(10) Southeastern group. 
(11) Steamship lines (all). 
(12) Express (all). 


The above arrangement with respect to rail carriers, groups 1, 2, 3, 4, and 5, 
under “Freight Claims,” comprehends the entire freight rate structure, in its 
major parts, by arranging the claims of rail carriers operating within the three 
separate major classification territories into the respective rating groups as 
indicated in the appended list. In this situation there are many overlapping or 
border-line rail carriers; however, such carriers have been definitely assigned to a 
specific group and the distribution will be made accordingly. For the general 
information of those concerned and as an aid to the proper scheduling of claims 
of motor carriers, groups 6, 7, 8, 9, 10, the five different groups within the three 
major classification territories, may be briefly defined as follows: 


Eastern group (Official Classification Territory) is that portion of the 
United States north of the Ohio and Potomac Rivers, except the northern 
peninsula of Michigan, the States of Wisconsin and Minnesota, and that 

ortion of the State of Illinois north or west of a line from Chicago to East 
st. Louis, via Peoria, TI. 

Mountain Pacific group (Western Classification Territory) includes the 
following States or portions thereof: Arizona, California, Colorado (western), 
Idaho, Montana, New Mexico, Oregon, Utah, Washington, and Wyoming. 

Western Trunk group (Western Classification Territory) includes the 
following States or portions thereof: Colorado (eastern), Iowa, Kansas, Mich- 
igan (northern), Minnesota, Missouri (northern), Nebraska, North Dakota, 
South Dakota, and Wisconsin. 

Southwestern group (Western Classification Territory) includes the following 
States or portions thereof: Arkansas, Louisiana, Missouri (southern), Okla- 
homa, and Texas. 

Southeastern group (Southern Classification Territory) is that portion of the 
United States south of the Ohio and Potomac Rivers, and east of the Missis- 
sippi River, south of Cairo, Ill. 


PassENGER CLAIMS: 


United States rail carriers—Eastern group. 
United States rail carriers—Western group. 
Pullman (all United States). 
Canadian lines—Eastern group. 
Canadian lines— Western group. 
Bus lines—Eastern group. 
Bus lines— Western group. 
Air lines—Eastern group. 
Air lines—Western group. 
Steamship lines—(all). 
All rail-passenger and bus lines out of Chicago, St. Louis, Memphis, and New 


Orleans, moving eastward, are in the eastern territory and all such lines moving 
westward out of said points are in the western territory. Claims of the St. Louis- 
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San Francisco Railway and the Alton Railroad for passenger transportation 
should be scheduled as in western territory, and claims of the Illinois Central 
Railroad and the Wabash Railway should be scheduled as in eastern territory. 

Claims of the Canadian National and Canadian Pacific railways for passenger 
transportation moving eastward from Port Arthur, Province of Quebee, should be 
scheduled in eastern territory, and claims of the said carriers for transportation 
moving westward from Port Arthur should be scheduled in western territory. 

Air line bills covering passenger transportation originating at points located east 
of the Mississippi River should be scheduled as “eastern” air passenger; those 
covering transportation originating west of the Mississippi River should be 
scheduled as “western” air passenger. 

The following air lines render transcontinental business operating in both 
directions, and have agreed to bill separately transportation charges originating in 
territory east and west of the Mississippi River: 


American Lines, Inc. 
Transcontinental and Western Air, Inc. 
United Air Lines. 
R. N. Extiort, 
Acting Comptroller General of the United States. 


SYMBOLS FOR THE NUMBERING OF CONTRACTS, TRANSPORTATION 


REQUESTS, BILLS OF LADING, AND TAX EXEMPTION CERTIFI- 
CATES 


[A-51601] 


JUNE 21, 1939. 


To the Heads of Departments, Agencies, and Independent Establishments Con- 
cerned: 


1. In accordance with the first and second reorganization plans of the President 
of the United States and Joint Resolution No. 138 approved June 7, 1939, pro- 
viding that such plans become effective July 1, 1939, each of the activities involved 
should use the symbols herein assigned for all contracts entered into which 
obligate funds available for expenditure on and after July 1, 1939. 

2. The following new agencies created by reorganization plans Nos. 1 and 2 
are hereby assigned principal symbol letters as follows: 


Name: Symbol 
Executive Office of the President 
Federal Security Agency 
Federal Works Agency 
Federal Loan Agency 


3. The following detail symbols are hereby assigned for use by each of the de- 
partments and agencies transferred or consolidated: 


Name of activity transferred or consolidated ene sae to which | re 


Farm Credit Administration 
Federal Farm Mortgage Corporation 
Commodity Credit Corporation 
Rural! Electrification Administration 
Foreign Commerce Service of Bureau of Foreign and 
Domestic Commerce (Foreign Service). 
Foreign Agricultural Service (Foreign Service) 
Foreign Service Buildings Commission 
Bureau of Insular Affairs of the War Department... 
Bureau of Fisheries 
Bureau of Biological Survey ead 
Mount Rushmore National Memorial Commission |_- 
(National Park Service). | 
Bureau of Lighthouses (Coast Guard) Department of the Treasury 
Federal Prison Industries, Inc_._..._...............-- --| Department of Justice 
National Training School for Boys (Director of Bureau 
of Prisons). 
Inland Waterways Corporation | Department of Commerce... -.-.- 
Reconstruction Finance Corporation Federal Loan Agency... ..---- 
Electric Home and Farm Authority 
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Department or agency to which 
Name of activity transferred or consolidated transferred 


RFC Mortgage Company 

Disaster Loan Corporation 

Federal National Mortg 

Federal Home Loan Ba: 

Home Owners’ Loan Corporation 

Federal Savings and Loan Insurance Corporation 

Federal Housing Administration 

Export-Import Bank of Washington__-.--. 3 

Bureau of the Budget 

National Resources Committee (National Resources 
Planning Board). 
ederal Employment Stabilization Board (National 
Resources Planning B ). 

Central Statistical Board (Bureau of the Budget) 3 

— Emergency Council (less film and radio func- 
tions). 

Central Statistical Committee (Director of Bureau of 
the Budget). 

Social Security Board 

at ae Employment Service (Social Security 

oard). 

Office of Education 

Public Health Service 

National Youth Administration 

Civilian Conservation Corps—Contracts entered into 
and paid by the Agriculture, Interior, and War Depart- 
ments, with funds transferred from the Civilian Con- 
servation Corps, will use the same symbols, station 
numbers, etc., as heretofore. 

National Emergency Council (film and radio functions 
only) (Office of Education). 

American Printing House for the Blind (less function re- 
lating to trust funds) (Social Security Board) 

Bureau of Public Roads (Public Roads Administration) - 

Public Buildi Branch of the Procurement Division 
(Public Building Administration). 

Building Management of the National Park Service 
(Public Building Administration). 

U. 8S. Housing Authority 

Federal Emergency Administration of Public Works 
(PWA) (Public Works Administration). 

Works Progress Administration (WPA) less National 
= Administration (Work Projects Administra- 

ion). 


4. Continuing contracts such as those for utilities, rentals, etc., which will not 
be completed on or before June 30, 1939, and which obligate funds available on 
and after July 1, 1939, will be renumbered in accordance with the above list of 
symbols and the Audit Division, General Accounting Office, should be notified 
of such changes. Vouchers issued in payment of such renumbered contracts, 
and aljl correspondence pertaining thereto, should refer to the new symbol 
numbers. 

5. Contract numbers under the newly assigned symbols will start with No. 1 
in each case and continue numerically. 

6. Where the symbols now in use are preceded by the letters “ER” the newly 
assigned symbols in each applicable case will also be preceded by “ER.” 

7. It is requested that (with the exception of contracts for the Civilian Con- 
servation Corps which are now or may hereafter be made and handled by the 
Departments of Agriculture, Interior, and War) a list of station or location identi- 
fication numbers, administratively assigned by each department or agency for its 
various activities, be furnished this office as soon as possible in order that such 
numbers may be approved and the department or agency promptly notified of 
such ~ rede 

8. United States Government transportation requests, bills of lading, and 
tax-exemption certificates pertaining to the agencies affected by the reorganiza- 
tion plans, supra, will use the symbols herein assigned beginning with the serial 
No. 1 as soon as possible. 

9. The procedure prescribed in General Regulations Nos. 46, 51, 69, and 86, 
revised, pertaining to symbols will, to the extent not herein affected, be followed 
as heretofore. 

Frep H. Brown, 
Comptroller General of the United States. 
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STATUTORY LIMITATION ON EXPENSES INCURRED FOR MAINTE- 
NANCE, UPKEEP, AND REPAIR OF GOVERNMENT-OWNED MOTOR- 
PROPELLED PASSENGER-CARRYING VEHICLES—PUBLIC, NO. 453, 
SEVENTY-FIFTH CONGRESS, MARCH 28, 1938 


[A-87920] 
Aveust 18, 1938. 
To the Heads of Departments, Independent Establishments, and Others Concerned: 


Section 3 of the Treasury and Post Office Departments Appropriation Act of 
March 28, 1938, Public, No. 453, provides: 


No appropriation available for the executive departments and independent 
establishments of the Government for the fiscal year ending June 30, 1939, 
whether contained in this act or any other act, shall be expended— 

* * * * * * * 

(b) For the maintenance, operation, and repair of any Government-owned 
motor-propelled passenger-carrying vehicle not used exclusively for official 
purposes; and “‘official purposes” shall not include the transportation of 
officers and employees between their domiciles and places of employment, 
except in cases of medical officers on out-patient medical services and except in 
cases of officers and employees engaged in field work the character of whose 
duties makes such transportation necessary and then only as to such latter 
cases when the same is approved by the head of the department or estab- 
lishment concerned. The limitations of this subsection (b) shall not apply 
to any motor vehicles for official use of the President, or of the heads of the 
executive departments. 

(c) For the maintenance, upkeep, and repair (exclusive of garage rent, 
pay of operators, tires, fuel, and lubricants) on any one motor-propelled 
passenger-carrying vehicle, except busses and ambulances, in excess of one- 
third of the market price of a new vehicle of the same make and class and in 
no case in excess of $400. 


To give effect to a similar provision in section 3 of the act approved May 14, 
1937 (50 Stat. 163), this office issued circular letter of July 29, 1937, requiring all 
vouchers covering payment for repairs to such passenger-carrying vehicles to 
contain a statement with respect to each vehicle as to the make, model, and total 
cost of repairs during the then current fiscal year. In decision of September 27, 
1937 (17 Comp. Gen. 285), it was required that motor-vehicle repair vouchers 
show references to all previous vouchers and other data necessary to identify the 
prior expenditures. In decisions of March 16 and April 21, 1938 (17 Comp. Gen. 
825 and 891), respectively, it was held that the information to be furnished the 
General Accounting Office, with respect to cost of repairs to motor-propelled pas- 
senger-carrying vehicles, may be set forth in certified cost schedules submitted 
after the close of March 31 and June 30. 

Since a large part of the maintenance, upkeep, and repair work on Government- 
owned vehicles is performed in the shops of the Federal agencies, and parts may 
frequently be obtained through the Procurement Division of the Treasury De- 
partment, charges for which are adjusted by means of transfer warrants, a refer- 
ence to the vouchers on which payments were made to vendors for job repair 
work and parts purchased for a specific machine is not sufficient to enable this 
office to determine that the limitation placed upon the cost of repairs, parts, etc., 
has not been exceeded. Also, it is now apparent that considerable expense would 
be involved in the furnishing of detailed cost schedules to this office. However, 
detailed cost schedules, reports, or records should be maintained by the various 
Government departments and establishments in such manner as to assure a strict 
compliance with the above-quoted statute. 

Accordingly, the above-mentioned circular letter and decisions are hereby modi- 
fied to require that each voucher covering charges for repairs or repair parts for 
specific passenger-carrying motor vehicles shall contain a statement with respect 
to each such vehicle as to the make and model, and a certificate that the amount 
approved for payment, together with all previous expenses of the maintenance 
and repair of the said vehicle(s), since the feoeaien of the fiscal year to the close 
of the period has been, for each vehicle, not more than one-third of the market 
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price of a new vehicle of the same make and class, and in no case in excess of $400. 
The form of certificate shall be as follows: 


I certify that expenses incurred from the beginning of the current fiscal 
year to the close of the period covered by the attached voucher as submitted, 
for maintenance, upkeep, and repair of the Government-owned vehicles 
identified herein, which are used exclusively for official purposes, have been 
(for any one vehicle herein concerned) not more than one-third of the market 
price of a new vehicle and in no case in excess of $400. 


The market price to be considered is the price at which the vehicle is commonly 
sold to the public by regular dealers at or near the point of use; in other words, 
the local retail price. 

While the original cost of heaters and other equipment or accessories installed 
on motor-propelled passenger-carrying vehicles not previously equipped with 
such has been held to be proper for inclusion in the original purchase price limi- 
tation, the subsequent replacement of or repairs to such equipment, whether the 
vehicles were acquired by purchase, forfeiture, or transfer for official use, will 
constitute maintenance and repairs and as such will enter into the statutory 
limitation for maintenance and repair. 

In the event a passenger-carrying motor vehicle is transferred from one agency 
of the Government to another, it will be necessary to obtain a statement as to the 
prior costs of repairs incurred during the fiscal year. 

Where repair parts for motor-propelled passenger-carrying vehicles are issued 
from stock on hand and repairs are made in a Government shop or garage, it is 
currently an administrative responsibility, subject to such verification by the 
General Accounting Office as may be deemed necessary, to determine that the 
statutory limitation on payments for repairs is not exceeded. 

Neither the voucher references nor the certified cost schedules, heretofore 
required, need be furnished this office hereafter, provided suitable cost records are 
maintained to cover repair and maintenance of passenger-carrying vehicles, and 
ers records will be made available to the General Accounting Office when 
required. 


Should the cost limitation be exceeded, report thereof should be made to this 


office citing the circumstances under which the excess expenditures were incurred. 

While it is intended that the procedure outlined in this circular shall become 
effective immediately upon receipt of same in the various agencies, this office will 
not object to the submission of vouchers bearing the certification heretofore pre- 
scribed up to and including September 30, 1938. 


R. N. Exuiort, 
Acting Compiroller General of the United States. 


CERTIFICATION AS TO ‘‘CITIZENSHIP’”’ AND RELATED REQUIREMENTS 
OF APPROPRIATION ACTS FOR CERTAIN DEPARTMENTS, ESTAB- 
LISHMENTS, AND AGENCIES 


[A-94386, A-95291] 
May 6, 1939. 
To the Heads of Depariments, Independent Establishments, Agencies, and Others 
Concerned: 

Certain appropriation acts provide that no part of funds so appropriated shall 
be used to pay the compensation of any officer or employee of the Government of 
the United States, whose post of duty is in the continental United States, unless 
such person is a citizen of the United States, or a person who has met certain 
requirements regarding the filing of a declaration of intention to become a citizen. 

In order to give effect thereto the administrative certificate on rolls and vouchers 
covering salary payments to personnel in those agencies affected by such acis should 
contain a certificate relative to compliance therewith, as follows: 


I further certify that the employment of the persons named on the within 
pay roll is not prohibited by any provisions of law limiting the availability 
of the appropriation(s) involved. 


Pending the exhaustion of the present supply of pay-roll forms, such certifica- 
tion should be either typed, overprinted, or stamped above the space provided for 
the signature of the certifying officer; or, if the certificate required by office 
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circular letter of June 27, 1988, A-94386, A—95291 (17 Comp. Gen. 1127), is now 
imprinted on present stocks of pay-roll forms, specific reference to the applicable 
statute should be stated as heretofore provided, as either of such citizenship 
certificates will be accepted by this office. 

The Public Printer has been requested, upon the exhaustion of the present 
supply of cértain standard pay-roll forms, to augment the administrative certi- 
ficate by including the new form of certificate mentioned above. 


Frep H. Brown, 
Comptroller General of the United States. 


SYMBOLIZATION OF EMERGENCY RELIEF APPROPRIATION LIMITA- 
TIONS UNDER THE EMERGENCY RELIEF APPROPRIATION ACT OF 
1938, APPROVED JUNE 21, 1938 


[General Regulations No. 81—Supplement No. 4] 


Juty 1, 1938. 
Special appropriation symbols and titles for use in accounting for appropriations 
provided by the ‘‘Emergency Relief Appropriation Act of 1938,’’ approved June 
21, 1938, are hereby prescribed as follows: 


Works Procress ADMINISTRATION 
APPROPRIATION ACCOUNTS 


658/9999 Emergency Relief, Works Progress Administration, 1938 and 1939. 

658/9999.0 Emergency Relief, Works Progress Administration, Federal Construc- 
Hon ae Approved Under. Prior Emergency Relief Acts, 1938 
and 1939. 

658/9999.1 Emergency Relief, Works Progress Administration, Highways, 
Roads, and Streets, Federal Constructions, 1938 and 1939. 

658/9999.2 Emergency Relief, Works Progress Administration, Public Buildings, 
Parks, Utilities, Flood Control, Etc., Federal Construction Projects, 
1938 and 1939. 


EXPENDITURE LIMITATION ACCOUNTS 


665000 Emergency Relief, Works Progress Administration, Non-Federal 
Projects Oy Under Prior Emergency Relief Acts, 1938 and 1939. 

765000 Emergency lief, Works Progress Administration, Federal Noncon- 
struction Projects Approved Under Prior Emergency Relief Acts, 
1938 and 1939. 

865000 Emergency Relief, Works Progress Administration, Federal Construc- 
os Projects Approved Under Prior Emergency Relief Acts, 1938 and 
1939. 

665005 Emergency Relief, Works Progress Administration, Aid to Self-help and 
Cooperative Associations, Non-Federal Projects, 1938 and 1939. 

765005 Emergency Relief Works Progress Administration, Aid to Self-help and 
Cooperative Associations, Federal Projects, 1938 and 1939. 

665001 Emergency Relief, Works Progress Administration, Highways, Roads, 
and Streets, Non-Federal Projects, 1938 and 1939. 

765001 Emergency Relief, Works Progress Administration, Highways, Roads, 
and Streets, Federal Nonconstruction Projects, 1938 and 1939. 

865001 Emergency Relief, Works Progress Administration, Highways, Roads, 
and Streets, Federal Construction Projects, 1938 and 1939. 

665002 Emergency Relief, Works Progress Administration, Public Buildings, 
+ Utilities, Flood Control, Ete., Non-Federal Projects, 1938 and 


765002 Emergency Relief, Works Progress Administration, Public Buildings, 
Parks, Utilities, Flood Control, Ete., Federal Nonconstruction 
Projects, 1938 and 1939. 
865002 Ruempney Relief, Works Progress Administration, Public Buildings, 
It 


Parks, Utilities, Flood Control, Ete., Federal Construction Projects, 
1938 and 1939. 
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665003 Emergency Relief, Works P. Administration, Assistance for Edu- 
cational, Professional, and Clerical Persons, Etc., Non-Federal 
Projects, 1938 and 1939. 

765003 Emergency Relief, Works Pr Administration, Assistance for 
Educational, Professional, and Clerical Persons, Etc., Federal Noncon- 
struction Projects, 1938 and 1939. 

665006 Emergency Relief, Works Progress Administration, Relief for Needy 
Persons, Non-Federal Projects, 1938 and 1939. 

765006 Emergency Relief, Works Progress Administration, Relief for Needy 
Persons, Federal Projects, 1938 and 1939. 

765009 Emergency Relief, orks Progress Administration, Administrative 
Expenses, General, 1938 and 1939. 

765659 Emergency Relief, Works Progress Administration, Administrative 
Expenses, Project Supervision, 1938 and 1939. 


NATIONAL YOuTH ADMINISTRATION 
APPROPRIATION ACCOUNT 


Emergency Relief, Works Progress Administration, National Youth 
Administration, 1939. 


EXPENDITURE LIMITATION ACCOUNTS 


780004 Emergency Relief, Works Progress Administration, National Youth 
Administration, Part-Time Work, 1939. 

780008 Emergency Relief, Works Progress Administration, National Youth 
Administration, Student Aid, 1939. 


Funds made available for Federal construction projects will be transferred from 
the master account ‘‘658/9999” to account “‘658/9999.0” for Federal construction 
rojects approved under prior emergency relief acts; to account “658/9999.1”’ for 
ederal construction highways, roads, and streets projects; and to account “658/ 
9999.2” for Federal construction public buildings, parks, utilities, flood control, 
etc., projects. Requisitions for advance of funds to disbursing officers will be 
prepared and drawn against the respective appropriation accounts listed above 
and documents evidencing expenditures and reimbursements will show the proper 
symbol and title of the expenditure limitation account to which the transaction 
pertains. There will be for reporting on Standard Form No. 1092 three classes 
of expenditures, as follows: (a) Expenditures on projects approved prior to July 
1, 1938 (by poor): (b) expenditures on Federal construction projects (by 
projects); an (c) expenditures on all other projects (by expenditure limitation 
only). In the preparation of Standard Form No. 1092 expenditures under each 
of the classes stated, supra, will be segregated and listed separately. 


DEPARTMENT OF AGRICULTURE 
APPROPRIATION ACCOUNT 


Emergency Relief, Agriculture, 1939 
EXPENDITURE LIMITATION ACCOUNTS 


Emergency Relief, Agriculture, Water Conserva- 
tion for Rural Rehabilitation, 1939. 

Emergency Relief, Agriculture, 
Labor Camps, 1939. 

Emergency Relief, Agriculture, Loans, 1939. 

Emergency Relief, Agriculture, Relief, 1939. 

Emergency Relief, Agriculture, Farm Security Administration, Expenses 
for and Relief, 1939. 

a Relief, Agriculture, Rural Rehabili- 
tation Projects, 1939. 


701779 Emergency Relief, Agriculture, Farm Security Administration, Expenses 
for Rural Rehabilitation Projects, 1939. 

701—9 Emergency Relief, Agriculture, Administrative 
Expenses, 1939. 
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The fourth and fifth digits in the symbol numbers for expenditure limitation 
accounts stated above will be furnished and completed by the insertion by the 
Department of Agriculture of the symbol representing the particular bureau 
concerned, in accordance with the bureau symbol numbers outlined in General 
Regulations No. 81, dated July 17, 1935, and the name of the bureau will be 
added to the title in the blank space provided therefor. Requisitions for advance 
of funds to disbursing officers will be prepared and drawn against the appropria- 
tion account, and documents evidencing expenditures and reimbursements will 
show the full and proper symbol and title of the expenditure limitation account 
to which the transaction pertains. In the event there are Federal construction 
projects for prosecution under the Work Relief and Public Works Appropriation 
Act of 1938, with funds appropriated to the Department of Agriculture, appro- 
priation accounts and expenditure limitation accounts will be established pursuant 
to section 5 of the act. 


Puerto Rico RECONSTRUCTION ADMINISTRATION 


APPROPRIATION ACCOUNT 
059999 — Relief, Interior, Puerto Rico Reconstruction Administration, 
1939. 


EXPENDITURE LIMITATION ACCOUNTS 


605221 Emergency Relief, Interior, Puerto Rico Reconstruction Administration, 
Highways, Roads, and Streets, Non-Federal Projects, 1939. 

705221 Emergency Relief, Interior, Puerto Rico Reconstruction Administration, 
Highways, Roads, and Streets, Federal Projects, 1939. 

605222 Emergency Relief, Interior, Puerto Rico Reconstruction Administra- 
tion, Public Buildings, Parks, Utilities, Flood Control, Etc., Non- 
Federal] Projects, 1939. 

705222 Emergency Relief, Interior, Puerto Rico Reconstruction Administra- 
tion, Public Buildings, Parks, Utilities, Flood Control, Etc., Federal 
Nonconstruction Projects, 1939. 

605223 Emergency Relief, Interior, Puerto Rico Reconstruction Administra- 
tion, Assistance for Educational, Professional, and Clerical Persons, 
Etc., Non-Federal Projects, 1939. 

705223 Emergency Relief, Interior, Puerto Rico Reconstruction Administra- 
tion, Assistance for Educational, Professional, and Clerical Persons, 
Etc., Federal Nonconstruction Projects, 1939. 

705225 Emergency Reiief, Interior, Puerto Rico Reconstruction Administra- 
tion, Loans, 1939. 

705227 Emergency Relief, Interior, Puerto Rico Reconstruction Administra- 
tion, Rural Rehabilitation, Federal Nonconstruction, 1939. 

705229 Emergency Relief, Interior, Puerto Rico Reconstruction Administra- 
tion, Administrative Expenses, 1939. 


Requisitions for advance of funds to disbursing officers will be prepared and drawn 
against the appropriation account, and documents evidencing expenditures and 
reimbursements will show the full and proper symbol and title of the expenditure 
limitation account to which the transaction pertains. In the event there are 
Federal construction projects for prosecution under the Work Relief and Public 
Works Appropriation Act of 1938, with funds appropriated to the Department 
of the Interior, Puerto Rico Reconstruction Administration, appropriation accounts 
eo heen siren limitation accounts will be established pursuant to section 5 
of the act. 


ADMINISTRATIVE APPROPRIATIONS 


APPROPRIATION ACCOUNTS 
739009 aw Relief, General Accounting Office, Administrative Expenses, 
1 


712139 Emergency Relief, Treasury, Procurement Division, Branch of Supply, 
Administrative mses, 1939. 

712199 Emergency Relief, Treasury, Division of Disbursement, Administrative 
Expenses, 1939. 

712189 Emergency Relief, Treasury, Office of the Treasurer, Administrative 
Expenses, 1939. 
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712179 Emergency Relief, Treasury, Secret Service Division, Administrative 
Expenses, 1939. 

712059 Emergency Relief, Treasury, Accounts and Deposits, Administrative 
Expenses, 1939. 

702019 Emergency Relief, Commerce, Air Commerce, Administrative Expenses, 
1939. 

746019 Emergency Relief, National Emergency Council, Administrative Ex- 
penses, 1939. 

750019 Emergency Relief, National Resources Committee, Administrative Ex- 
penses, 1939. 

707029 Emergency Relief, Labor, United States Employment Service, Adminis- 
trative Expenses, 1939. 

706009 Emergency Relief, Justice, Administrative Expenses, 1939. 


Requisitions for advance of funds to disbursing officers will be prepared and 
drawn against the respective appropriation account concerned, and documents 
evidencing expenditures and reimbursements will show the proper appropriation 
symbol and title to which such transactions pertain. 


Unitep States Emp.toyeges’ CoMPENSATION COMMISSION 


APPROPRIATION ACCOUNT 


269999 Emergency Relief, United States Employees’ Compensation Commission, 
1939. 


Transfer Account 


726009 Emergency Relief, Employees’ Compensation Fund (Special Fund), 1939. 


In comngtionee with section 16 of the act, upon pyuvetel.t by the Director of the 
Bureau of the Budget, funds will be transferred from the account “‘269999” to 
account ‘'726009.”’ Requisitions for advance of funds to disbursing officers will 
be prepared and drawn against, and the documents evidencing expenditures and 
reimbursements will show, the appropriation account ‘‘726009—Emergency 
Relief, Employees’ Compensation Fund (Special Fund), 1939.” 

Accounts current for transactions under the Emergency Relief Appropriation 
Act of 1938 will be prepared so as to show the total amount of transactions under 
appropriations concerned; that is, appropriation accounts 658/9999,” ““658/9999.0,” 
**809999,”’ “019999,” etc., and such transactions will be further reported according 
to expenditure limitation accounts. Also all accounts and documents relating 
thereto shall be so coded as to be readily identified with the project to which they 
pertain. 

3 N. Euuiortt, 
Acting Seenpinatior General x the United States. 


POSTAL ACCOUNTS DIVISION 
{General Regulations No. 90] 


JunE 30, 1939. 


The name of the Post Office Department Division, General Accounting Office, 
is hereby changed to Postal Accounts Division, General Accounting Office. 

The change in name will be effective on and after July 1, 1939; however, present 
stocks of accounting and other forms, printed stationery, and supplies bearing 
the former designation, may be used until exhausted. 

Frep H. Brown, 
Comptroller General of the United States. 
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ABSENCES: Page | ADVERTISING—Continued. 
See Leaves of Absence: Bidders—Continued. 
ADJUSTED COMPENSATION: Qualifications—C ontinued. 
See Veterans’ Administration. so qualified, there will be no objection, 
ADVANCE PAYMENTS: if, where applicable, manufacturer or 
See Payments, advance. regular dealer, etc., stipulations of sec. 
ADVERTISING: 1, act, June 30, 1936, are inserted in con- 
Bidders: tract and contractor agrees thereto 
Deposits—failure to enter into contract without qualification 
where bid deposit might be posted at Bids: 
bidder’s option in lieu of and to serve Acceptance: 


same purpose as bid bond required by 
specifications, which would be dis- 
charged upon bidder’s failure to enter in- 
to written contract and the nonfurnish- 
ing of required performance bond only 
by paying Government difference be- 
tween amount of accepted bid and cost 
to Government of having the work done, 
the bid deposit in amount less than that 
cost may not be returned to bidder who 
has failed to meet required conditions, 
and defaulting contractor is liable for 
such amount in excess of bid security as 
represents difference between amount 
of his bid, plus bid security, and cost to 

Government of procuring work else- 

where just as he would be entitied to re- 

fund of unneeded portion of bid deposit 
had the default damages been less than 
amount of bid security 

Qualifications: 

Government debt under prior contract— 
award may be made to low bidder on 
construction work notwithstanding 
possible Government debt of bidder 
and proposed sureties under another 
and prior contract if financial re- 
sources, etc., of contractor and pro- 
posed sureties are found sufficient, but 
bidder cannot be required, without 
his consent, to furnish sureties other 
than as specified in his bid, nor may 
progress payments be made under new 
contract after there has been found 
Government debt arising out of prior 
contract default 

Regular dealers, manufacturers, etc.— 
question whether particular bidder is 
or is not manufacturer of, or regular 
dealer in, materials, supplies, articles 
or equipment to be manufactured or 
used in performance of contract is for 
administrative determination, and, if 
administratively determined bidder is 


Not to be construed as an order for de- 
liveries 
See, also, Contracts, awards. 


Acceptance of other than lowest: 


Contracting officer’s liability—purchase 
of motor vehicle other than offered by 
low bidder because of personal prefer- 
ence, etc., after administrative advice 
to purchase vehicle meeting specifica- 
tions under defaulted contract, is not 
only unauthorized in that Government 
agents must accept lowest responsible 
bid or reject all and readvertise and 
that purchase price exceeds statutory 
price limitation, but is objectionable be- 
cause of pernicious consequences, and 
defaulting contractor is not chargeable 
with excess cost in such case, nor may 
payment under second contract be in 
excess of low bid, contracting officer be- 
ing chargeable with amount in excess 
of said bid 

See, also, Adrertising, bids, rejection. 


Alternate — Government needs — Where 


specifications for construction of a public 
memorial required several bids, each 
based on use of different kind of stone 
so that if low bid on stone of first choice 
be excessive in light of funds available, 
less expensive stone could be considered, 
sec. 3709, R. 8., does not require accept- 
ance of other than low bid on stone se- 
lected within range of different kinds of 
specifications should it be determined 
that stone so selected is more suitable for 
purpose than any of lower priced stones- 


Evaluation: 


Discount provisions—where bids sub- 
mitted under invitations providing 
discount period shall begin to run from 
date of delivery or date duly certified 
voucher is received, whichever is later, 
are alike in every respect except as to 
discount period bids offering ‘2 % for 
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Page | ADVERTISING—Continued. 
Bids—Continued. 


ADVERTISING—Continued. 
Bids—Continued. 


Evaluation—Continued. 
payment within 30 days” are to be re- 
garded in making awards, as more 
advantageous to Government than 
bids offering “2%—10th proximo.”’... 
Freight equalization—involves bidders’ 
land-grant equalization offers in pur- 
chase of Government supplies; whether 
equalizing should be permitted on 
basis of equalizing land-grant rates 
and net rates as distinguished from 
equalizing savings; whether freight 
equalization should be allowed where 
bids are submitted on Government 
destination basis only, particularly 
where bidder’s shipping point is on 
non-land-grant-aided line; procedure 
for land-grant equalization where Gov- 
ernment reserves right to award as 
many contracts as necessary under 
one item to obtain desired quantity; 
and suggests invitation for bids forms 


Stenographic reporting—prices to pub- 
lic for transcripts—where bids for 
stenographic reporting of hearings be- 
fore Government agency are identical 
as to free furnishing of copies to the 
agency, and none of said bids requires 
payment for sales to the general public 
at a price in excess of maximum per- 
mitted by specifications, bid offering 
cash bonus to Government for award 
of contract and privilege of selling 
such copies, being most advantageous 
to the Government, is for acceptance, 
the prices at which copies are furnished 
the public being for consideration only 
to extent of insuring a reasonable 


Mistakes. See Contracts, mistakes. 

Not required—open-market purchases. 
See Contracts, open-market purchases. 
Particular make—other equipment un- 
satisfactory—conclusion or opinion of a 
contracting officer that adding machines 
of a particular manufacturer are only 
ones that will satisfactorily meet the 
needs of service is not controlling, only 
practicable way of determining that a 
particular manufacturer is only one that 
can furnish suitable machines being 
by advertising for bids on specifications 
so drawn as to set forth actual needs of 


Rejection—Labor, etc., stipulations—in- 
clusion in advertised specifications of 
request that bidder agree to submission 
of reports to Labor Dept. concerning pay 
roll and other statistica) information, 
and amendment of Army Regulations 
accordingly will not be objected to by 
G. A. O., but otherwise acceptable bids 
may not be rejected for refusal to comply 
with such requests. 18 Comp. Gen. 285, 


Required: 

American Battle Monuments Commis- 
sion—legislative provisions that not- 
withstanding requirements of existing 
law, etc., and under such terms as 
Commission may in its discretion 
deem necessary, Commission may 
contract for work in Europe, “‘Pro- 
vided, further, That the Commission 
may purchase materials and supplies 
without regard to section 3709 of the 
Revised Statutes * * * when the 
aggregate amount involved does not 
exceed $500:” relate to distinct types 
of transactions, and latter provision 
is not confined to U. S. because of the 
provisions of former, nor does former 
Justify purchases in Europe without 
compliance with section 3709 where 
purchase exceeds stipulated amount- 

Effect of “‘work” exemption on “pur- 
chases’’ of supplies, ete.—Contracts for 
furniture, and furnishing of stone in 
Europe, involving only payment of 
contract price upon delivery and 
acceptance of completed product 
with no direct concern on part of U. 8. 
as to labor for, or time and manner of 
contract performance, are contracts 
of purchase and sale and not contracts 
for work within meaning of that term 
as used in statute authorizing con- 
tracting for work in discretion of ad- 
ministrative officers without regard to 
requirements of existing laws, etc., 
and contracting for such supplies 
without advertising is unauthorized_. 

Equipment rentals—requirement that 
purchases of supplies, equipment, 
materials, etc., except in case of emer- 
gency, be made after advertising for 
competitive bids on an equal basis 
and on common ground is equally ap- 
plicable to rental of equipment 

General rule and exceptions—sec. 3709, 
R. 8., having been designed to give all 
persons equal right to compete for 
Government “purchases and con- 
tracts for supplies or services’; to 
secure to Government benefits which 
flow from competition; to prevent un- 
just favoritism; and to prevent collu- 
sion and fraud, advertising is required 
except in an emergency; when by legis- 
lation exemption is granted therefrom; 
or when advertising can accomplish no 


Motor vehicle service: 

Since motor carriers—both common 
and contract carriers—are author- 
ized to give lower rates to U. 8. than 
to public generally, such services 
are to be obtained only after advertis- 
ing in absence of emergency, statu- 
tory authority for proceeding other- 
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ADVERTISING—C ontinued. 


Bids—C ontinued. 
Required—Continued. 

Motor vehicle service—Continued. 
wise, or clear showing competition 
could not have been obtained, not- 
withstanding said carriers are re- 
quired by Motor Carrier Act, 1935, to 
file, with Interstate Commerce Com- 
mission, tariffs showing their rates, 
etc., and not to depart therefrom, 
requirement as to noncollection, etc., 
of rates, less than those filed being for 
application to private shippers only - 

Transportation of household effects of 
Consular officer by motor vehicle is 
not within advertising exemption 
provisions of State Dept. Appro. 
Act, 1930, “when the purchase or 
service relates to the packing of 
personal and household effects of 
Diplomatic, Consular, and Foreign 
Service officers and clerks for for- 


Open market purchase limitations, etc. 
See Contracts, open-market purchases. 

Section 3709, Revised Statutes is pri- 
marily for protection of United States 
and not the seller. 

Transportation services—contract for 
transportation is one for “supplies or 
services’ within meaning of sec. 
3709, R. 8., requiring advertising for 
Government needs as therein out- 
lined and unless otherwise exempted _ 

Tie—awards by, or other than by, lot. 

See Contracts, awards, tie bids. 

Purchases or services without. See Adver- 
tising, bids, required. 
Specifications. See Contracts, specifications. 


AGENTS: 


Authority—Government officers and em- 
ployees—individuals in dealing with 
Government officers must take notice of 
authority conferred upon them by law, 
and, where Government officer has no 
authority to contract in matter, no con- 
tract, implied or otherwise, can be created 
by delivery of goods or rendition of serv- 
ices at his request even though it appears 
Government may have benefited thereby, 
contracts to pay being implied only where 
authority has been established 

AGRICULTURAL ADJUSTMENT AD- 

MINISTRATION: 

See Agriculture Department. 

AGRICULTURE DEPARTMENT: 

Agricultural Conservation Program—pay- 
ments—State institutions—payment is 
authorized, under regulations adminis- 
tratively explained as not intending other- 
wise, to State agencies for soil-building 
practices undertaken pursuant to provi- 
sions of Agricultural Conservation Pro- 
gram as outlined in Soil Conservation 
Act, as amended 


Page | AGRICULTURE DEPARTMENT—Con. 


641 


Farm Security Administration. See Farm 
Security Administration. 

Forest Service—national forest privilege, 
etc., collections—refund claims—difference 
between rental voluntari)y paid, under 
agreement for use of lands, etc., as power 
development site in nationa) forest, at rate 
established by agreement and rental! as 
computed on basis of subsequent general 
change for permits by regulation issued 
pursuant to authority of statute, may not 
be refunded where amount involves an 
estimate and claim is not made until after 
more than 20 years notwithstanding 
alleged self-executing rate change provi- 
sions of agreement where rate changes are 


Sugar Act of 1937: 

Deceased creditor claims—payment pro- 
cedure—provisions of sec. 304 (d), Sugar 
Act of 1937, for distribution of payments 
due deceased producers are not for appli- 
cation to claims for unpaid wages of 
sugar laborers, which, under sec. 301 (b) 
are for payment ‘‘as the Secretary may 
determine,” but Secy. of Agriculture 
having determined amounts due de- 
ceased laborers pursuant to latter section 
should be paid to widow, heirs, etc., 
without regard to claims of individual 
creditors of estate, as is manner pro- 
vided for distribution of amounts due de- 
ceased producers, G. A. O. audit action 
will be accordingly 

Payments—eligibility of landlord where 
tenant ineligible—mere fact that a 
tenant—a State Prison—is not a producer 
within meaning of that term as used in 
sec. 101, Sugar Act of 1937, and therefore 
not entitled to payment under act, does 
not preclude payment to landlord if 
otherwise conditions of act as to filing of 
applications and general compliance 
have been met, but in connection with 
such payments, failure of compliance cf 
tenant must be imputed to landlord, 


Legislature—Sunday and holiday com- 
pensation of members—non-Federal holi- 
days—members of Alaska Legislature are 
entitled to per diem compensation for 
Sundays and holidays if in attendance im- 
mediately preceding and immediately fol- 
lowing Sunday or holiday on which there 
was no session, notwithstanding holiday 
may be one observed as legal holiday in 
Alaska but not by Federal Government. 
6 Comp. Gen. 415, amplified 


ALIENS: 


Employment: 
Statutory prohibition: 
Citizenship status determinations: 
Citizenship compensation payment 
restrictions of Treasury-Post Office 
Appropriation Act for 1939, does not 
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Citizenship status determinations— Con. 


prohibit compensation to employee 
on and after date his citizenship has 
been granted or established by com- 
petent authority under any Federal 
statute, including so-called “Mis- 
information Act’ appearing in 8 
U. 8. C. 377, which eliminates, under 
circumstances therein set forth, 
necessity for filing of declaration of 
intention prior to filing of petition for 
naturalization. A-06645, July 26, 
1938, 18 Comp. Gen. 90, amplified __- 
Foreign-born employee whose father 
was bornin this country and whoasa 
child accompanied her parents here, 
who has continued her residence and 
become a registered voter, is a citizen 
of U. 8., and salary payments will 
not be questioned because of citizen- 
ship restriction provisions of appro- 
priation from which payment is 
sc. Be aha cL. 
It is primarily, and in first instance, 
duty and responsibility of adminis- 
trative office to determine that em- 
ployees paid from appropriations 
containing citizenship restriction 
provisions are satisfactorily qualified 
in this regard, and pay-roll certifica- 
tions in prescribed form will not be 
questioned by G. A. O. in absence of 
information to contrary, but if there 
is administrative doubt as to suffi- 
ciency of citizenship, etc., proof 
submitted, matter should be for- 
ee eee ee 
Not for G. A. O. to determine whether 
employee is or is not a citizen, or 
whether declaration of intention and 
subsequent honorable discharge from 
U. 8. Army constituted on Apr. 27, 
1938—date of State Depart. Appro. 
Act for fiscal year 1939, in which one 
of several appropriation act citizen- 
ship restrictions on compensation 
appears—a valid declaration, or that 
he owed allegiance to U. 8. within 
meaning of said act, but in absence 
of decision by competent authority 
that statutory requirements were 
met prior to July 1, 1938, salary pay- 
ment unauthorized until he becomes 
ok okt no tasinddndonaseudedon 


International fund applicability—per- 


sonnel employed and paid from in- 
ternational fund provided to carry 
out agreements, treaties, etc., are not 
officers or employees of the “‘Govern- 
ment of the United States’ within 
meaning of prohibition in State Dept. 
Appro. Act for fiscal year 1939 against 
use of funds appropriated thereby to 
pay “the compensation of any officer 


or employee of the Government of the 
United States, * * * unless such 
officer or employee is a citizen of the 
United States.”’.._._. 


Military, naval, ete., services—enlist- 


ment allowance being pay by another 
name, and Army statutes prohibiting 
use of appropriations for payment of 
persons not citizens of U. 8. having 
been designed to prohibit eniistment 
of aliens, a soldier enlisted in Regular 
Army Reserve under act, Apr. 25, 
1938, who is not citizen of U. 8., is not 
entitled to pay provided for men en- 
listed for that service, nor may pay- 
ment of such pay be authorized by ad- 
vance decision on presumption of 
citizenship and thereby proper action 
in audit of accounts be forestalled 
should it be found that payments were 
made to persons for whom appropria- 
tion is specifically made not available 
because of noncitizenship 


Narcotic informers—alien informers of 


narcotics laws violations are not ‘‘em- 
ployees” of United States within 
meaning of citizenship compensation 
payment restrictions of sec. 5, Treas- 
ury-Post Office Appro. Act for 1939, 
and no objection to payment of ex- 
penses and/or reward to such informers 
solely because of said citizenship re- 
striction 


Prohibition in State Dept. Appro. Act 


for fiscal year 1939, and other appropri- 
ation acts, against use of funds to pay 
other than citizens, etc., being specifi- 
cally limited to officers and employees 
“whose post of duty is in the conti- 
nental United States,”’ the certificate 
showing compliance with the statutory 
restriction, required by office circular 
June 27, 1938, A-94386 and A~-95291, 
need not be furnished in case of per- 
sonnel whose posts of duty are outside 
continental United States, including 
personnel of Foreign Service 


Relief employees: 


Proviso in sec. 2, joint res. of Feb. 4, 
1939, Pub. Res. No. 1, “that no part 
of the money herein appropriated 
shall be available to pay any person 
thirty days after the approval of this 
joint resolution who does not make 
affidavit as to United States citizen- 
ship,” is for application only to per- 
sons employed on projects and not to 
administrative employees 

Provision in sec. 2, Pub. Res. No. 1, 
Feb. 4, 1939, that “‘no alien shall be 
givenemployment * * * onany 
project” under Emergency Relief 
Act of 1938, or pub. res. of Feb. 4, 1939, 
is applicable to project employees as 
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Statutory prohibition—Continued. 
Relief employees—Continued. 
broadly distinguished from admin- 
istrative employees, but fact duties 
of employee include supervisory and 
administrative functions does not 
necessarily constitute him adminis- 
trative employee, for, if said func- 
tions are performed exclusively with 
respect to particular project and com- 
pensation is paid from funds allotted 
for such project, employee is project 
employee within said alien employ- 
ment limitation. 18 Comp. Gen. 


Statutory prohibition—Continued. 
Where employee submitted ‘“Immigra- 
tion date” and date of “First papers’’ 
and both dates, which have been ad- 
ministratively verified, are prior to 
May 23, 1938, date of Independent Of- 
fices Appropriation Act, 1939, evidence 
submitted is sufficient to establish he 
declared intention to become citizen 
prior to date of said act and if em- 
ployee was in service on said date, 
citizenship restriction in act does not 
prohibit payment to him of salary 
during fiscal year 1939_.............. a 


766 | ALLOWANCES: 
See Clothing; Gratusties; Travel allowance. 
APPOINTMENTS: 
Applicability of civil-service laws and regu- 


Requirement of sec. 2 of joint res. of 
Feb. 4, 1939, Pub. Res. No. 1, amend- 
ing sec. 11,'Emergency Relief Ap- 


propriation Act of 1938, which is 
also a joint res. that affidavits of 
citizenship shall be filed within 
thirty days after approval of this 
joint res. has reference to resolution 
of Feb. 4, 1939, but as sentence to 
which citizenship affidavit proviso 
is appended is specifically made ap- 
plicable to appropriations made by 
both resolutions, inhibition against 
employing aliens or continuing aliens 
in employment is applicable to all 
projects prosecuted under either 
appropriation 
Retention of salary previously paid: 
Terms of alien compénsation prohibi- 
tion provisions in sec. 5, act of May 
23, 1938, require application of its 
inhibitions to any Government of- 
ficer or employee who is unable to 
qualify for citizenship requirements 
of statute, and payments made in 
contravention of its plain provisions, 
even though under an employee’s 
mistaken belief and certification as to 
his citizenship, may not be retained 
but are required to be refunded - - -- 
Where individual, probationally. ap- 
pointed, was subsequently separated 
from service upon request of Civil 
Service Comm. because of his mis- 
takenly having certified himself to be 
citizen of U. S., he may not be per- 
mitted to retain salary received sub- 
sequent to July 1, 1938, on basis of 
having been de facto employee, ap- 
propriation involved thereafter— 
sec. 5, Independent Offices Appro- 
priation Act, 1939—having specifi- 
eally prohibited payment of com- 
pensation therefrom to any person 
not meeting citizenship require- 
ments of act_. - . 
Voucher, etc., certificate requirements— 
circular letter to departments, estab- 
lishments, and agencies. 17 Comp. 
Gen. 1127, amplified 


161412—39-——67 


lations—accounting ‘Officers’ jurisdiction— 
question re legality of appointments and 
covering of personnel into competitive class- 
ified civil service, presented by an agency 
other than the paying agency involved, 
not within decision jurisdiction conferred 
upon Comptroller General by statute.._. 


Civil-service laws and Classification Act ex- 


emptions—work relief and public works 
appropriation, 1938—funds appropriated 
in Public Works Administration Appro. 
Act of 1938, dated June 21, 1938, not avail- 
able for employment of personal services, 
without regard to civil-service laws, rules, 
and regulations, by Federal agencies to 
which funds may be allotted under said 
act for Federal construction projects, ex- 
cept as to such agencies as otherwise are 
exempted by law from compliance with 
such laws, rules, and regulations. 17 
Comp. Gen. 1114, affirmed..............-- 


Effective date: 


Board approval requirement waiver— 
Federal Home Loan Bank Board regu- 
lation requiring “Board approval’’ for 
employments of type therein specified, 
and that there be no “Entrance on duty 
prior to Board appreval,’’ being statu- 
tory in origin, as distinguished from 
administrative regulation, it may not 
be waived so as to make retroactively 
effective approval of an appointment by 
individual Board member, and, as ap- 
pointments are effective from date of 
acceptance and entrance on duty after 
appointing power actually takes action, 
unless later date is stated in appoint- 
ment, pay for any period prior to date on 
which Board’s approval action was 
taken is not authorized 

Qualifying conditions—“entrance on duty” 
requirement—where employee employed 
on per hour five-day week basis—Mon- 
day to Friday—is promoted to per 
annum five-day week position—Mon- 
day to Friday—‘effective when you 
enter upon duty,” he is not entitled to 
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APPOINTMENTS— Continued. 
Effective date—Continued. 


salary for intervening Saturday and 
Sunday no‘withstanding acceptance of 
appointment on intervening Saturday, 
appointment having been qualified as to 
its effective date and entrance on duty 
not having been possible or in fact made 
until following Monday, the beginning 
of next five-day week period 

Investigation prior to—appropriation avail- 
ability—credit reports—appropriated mon- 
eys not available for credit reports on 
prospective Government employees in 
absence of specific authority oflaw. Deci- 
sions A-87355, A-88301, and A~90362, 
dated July 8, Ang. 21, and Nov. 13, 1937, 
respectively, distinguished .............-.. 
Probational—less than 6 months service— 
status a’ “permanent. appointmerit”— 
service of ess than 6 months under proba- 
tional appointment, though not constitut- 
ing “permanent” appointment for pur- 
poses of transfer or reinstatement within 
classified civil service, is nevertheless 
“permanent,”’ as distinguished from “‘tem- 
porary,” for retirement purposes. _. __ -..-- 


“Available until” definition—phrase in an 
appropriation act, “to remain available 
until” a specified time, means availab']- 
ity for administrative obligation and not 
for expenditure after administrative 


Budget estimate conclusiveness—inclu- 
sion of item for department medical 
officer—inclusion of item in departmental 
budget estimates submitted to Congress, 
for department medical officer not other- 
wise affirmatively authorized by law, 
and appropriation of funds without spe- 
cifie reference to item, would not con- 
stitute statutory authority for proposed 
employment or make appropriation 
available for payment of compensation 
involved bo tbdasdomucs 

Dam construction on foreign land—no 
objection to use of appropriated funds 
otherwise available for construction of 
dam—public building prohibitions not 
being applicable—merely because part 
of dam may be on Canadian soil, owner- 
ship of which is in the Crown and may 


Retired personnel. See Retirement. 
APPROPRIATIONS: 
Agriculture Department—expenditure limi- 


not be acquired by U.&., if consent is 
first obtained from Canadian Govern- 
ment, but, if Canadian land involved is 


tations—administrative expenses—funds 

transferred by Dept. of Agriculture to 

cover increased expenses of Div. of Dis- 

bursement, office of Treasurer of U. 8., 

and General Accounting Office in connec- 

tion with check issuance, clearance, and 
auditing services, respectively, need not be 
considered as administrative expenses for 
purposes of 1 and 2 percent administrative 

expense limitations contained in sec. 392 

(b) of Agricultural Adjustment Act of 1938. 

Availability: 

Administrative determination acceptabil- 
ity—eppropriation ordinarily not avail- 
able for particular purpose cannot be 
presumed to be available because depart- 
ment has indicated that expense shall be 
charged to that appropriation 

Armored car service—public fund trans- 
mission—no legal objection to contract- 
ing, after competitive bidding, for a 
armored-car service for transportation of’ 
rental collections from reséttlement pro}- 
ects of Farm Security Adm. to nearby 
metropolitan banks or Government de- 
positories, provided funds remain in 
custody of Government employees dur- 
ing movement, in view of authority 
conferred by sec. 3, act of June 2), 1936, 
regarding operation and maintenance of 
such projects, 6 Comp. Gen. 741, dis- 
tinguished; Government Losses in Ship- 
ment Act, nonapplicability to local 
transmission of public funds in custody 
of Government employees, and A-26707, 
Apr. 12, 1929, and A-49707, July 25, 1933, 


privately ownetl, there should first be 

obtained from owne~a right in perpetuity 

for its construction, ete., as well as con- 
sent of Canadian Government. 6 Comp. 

Dec. 877, distinguished ............... i 

Investigations: 

Death of restricted Indian—duty of 
investigating murder of Indian volun- 
tarily away from reservation in juris- 
diction subject to authority of State is 
primarily for State authorities, but as 
travel involved in particular case had 
for its purpose protection and welfare 
of living Indians under Government’s 
general care and supervision, in addi- 
tion to investigation of death of an 
Indian, expense incident thereto may 
be considered proper charge against 
appropriation for General Support and 
Administration of Indian Property, 
1938, 16 Comp. Gen. 32, distinguished _ 

Reports. See Reports. 

Long-continued practices—Dept. of Agr. 
appropriations are not available for 
compensation of department medical 
officer—an innovation in governmental 
activities—without express approval of 
Congress, notwithstanding emergency or 
first-aid rooms in departments, etc., 
may be viewed as within contemplation 
of current appropriations because 0’ their 
long-continued existence with apparent 
knowledge and sanction of Congress. ___- 

Motion-picture equipment—under author- 
ity for expenditures in sec. 9 (b), Bonne- 
ville project act of Aug. 20, 1937, either 
appropriation for construction and main- 
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tenance of power-distribution system in 
act of May 9, 1938, or allotment of Pub- 
lic Works Adm. funds for construction, 
is available for motion-picture equip- 
ment for making picture record of salient 
features of construction program, if ad- 
ministratively found necessary for ad- 
ministration of act and purchase of 
equipment is more economical than 
contracting for photographie work with 
established producers 

Personal Services. See Personal Services. 

Radio. See Radio. 

Recreational and entertainment facilities— 
use of appropriated funds for recrea- 
tional and entertainment facilities for 
Government personnel is unauthorized 
in absence of specific statutory authority 
or authority by necessary implication, 
notwithstanding it may be highly desira- 
ble to furnish same because of absence 
thereof otherwise and location of the 
work—in this case, a river and harbor 
appropriation project at Midway Island. 

Reports. See Reports. 

Telephones. See Telephones. 

Trucks. See Vehicles. 

Balances—unexpended—reappropriated 

funds returned to original appropriation— 

definite amounts reappropriated from 
existing appropriations and available for 
purposes different than those of original 
appropriation are no longer available for 
purposes of original appropriation, but, 
where amount so reappropriated is pre- 
ceded by words ‘‘not to exceed,”’ said rule 
applies only during period reappropriated 
funds are available for purpose of reappro- 
priation and when that period has expired, 
and purpose of reappropriation accom- 
plished by expenditure of less than amount 
reappropriated, balance may be returned 
to original appropriation...........- hinds 

Commerce Department— Bureau of Foreign 

and Domestic Commerce—New York 

World's Fair participation—appropriation 

“District and cooperative service” for 

Bureau of Foreign and Domestic Com- 

merece, is available for share of joint rental 

of furniture for use in space allotted at New 

York World's Fair, notwithstanding joint 

res. authorizing Federal participation in 

Fair provides for allotments to participat- 

ing Federal agencies, provided purpose to 

be served is performance of regular trade 
promotional, etc., duties of Bureau, and 
not for conducting of an exhibition or 
demonstration of Bureau’s functions; but 
rental must be paid in arrears in agreed 
installments in view of prohibition in sec. 

3648, R. S., against advance payments. ._. 

District of Columbia: 

‘“‘Militia’’—effect of interchange authority 
on limitations—act of Mar. 2, 1911, per- 
mitting amounts to be interchanged be- 


tween various appropriations “for the 
District of Columbia Militia * * * 
to supplement specific appropriations of 
allotments which may be found insuf- 
ficient for the purposes for which made,” 
does not authorize increase of limitation 
on amount to be expended where, in 
connection with miscellaneous item, 
specific amount is indicated for purpose 
with limitation added “not exceeding”’ 
or “‘not to exceed”’ 

Printing and binding—printing cost of a 
report greater than contemplated— 
where appropriation provides that speci- 
fied amount “shall be available only for 
the printing of a report of a survey of the 
Health Department of the District of 
Columbia,” no greater amount may be 
expended for such purpose from appro- 
priation involved by reason of printing 
cost being greater than originally con- 
templated, nor may difference between 
amount so appropriated and total cost of 
printing be paid from regular appropria- 
tion for printing and binding of Dist. of 
Col., rule being that where there is speci- 
fic appropriation a general appropriation 
which otherwise might be charged is not 
available therefor 

Weight and measure investigation and 
quality testing purchases distinguish- 
ed—cost of gasoline, etc., purchased 
under Dist. of Col. appropriation act of 
Apr. 4, 1938, for testing weights and 
measures by or under which sold, is 
chargeable to short weight and measure 
investigation purchase limitations of 
act, but if purchase is for quality testing 
purposes cost thereof chargeable to test- 
ing and inspection limitation of said act_ 


Emergency Relief Appropriation Act, 1938. 


See Emergency Relief Appropriation Act, 
1938. 


Fiscal year: 


Availability beyond: 

Public building funds—where appro- 
priations for ‘‘establishing and equip- 
ping” Coast Guard air stations are 
limited as to period of availability, 
such appropriations, even if assumed 
to be for “‘construction of public build- 
ings” within meaning of sec. 1, act, 
June 23, 1874, may not be considered 
available for administrative obliga- 
tion under independent contracts 
entered into subsequent to time of 
availability so specified even though 
such contracts—e.g. landscaping 
grounds after completion of construc- 

~~ tion—are incidental to the construc- 
tion. 1 Comp. Dee. 517, involving 
administrative expenses of inspection, 
ete., after period of availability under 
contract entered into prior to expira- 
tion of such period, distinguished ___. 
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Subsequent year performance condi- 

tional and uncertain in amount: 
Bilateral agreements between Secy. of 
Agriculture and cattle owners pro- 
viding for testing cattle and pay- 
ment of indemnity, not to exceed a 
certain sum, for cattle reacting to 
Bang’s disease test and marketed 
in accordance with agreements, 
obligates appropriation for fiscal year 
when agreement is executed, and 
such appropriation is chargeable 
notwithstanding cattle were not 
slaughtered until following fiscal 
year. 5 Comp. Gen. 118, distin- 


Rule that claim is chargeableto appro- 
priation for fiseal year in which liabil- 
ity was incurred, is applicable where 
there is definite determination as to 
time public funds became obligated 
for payment of a given liability 
whether amount is, or is not, certain 


Transportation of supplies purchased in 
prior year—general] rule that charges 
for transportation of Government 
supplies purchased f. o. b. shipping 
point are not chargeable to appropria- 
tion for fiscal year in which supplies 


were purchased if transportation is 
performed in subsequent fiscal year 
and contract of transportation is sepa- 
rate from contract of purchase, is 
applicable to automatically recurring 
fiscal year appropriations made by 
sec. 32, act, Aug. 24, 1935, notwith- 
standing finality of Secy. of Agri. 
determinations as to agricultural 
product purchases, such determina- 
tions not in themselves obligating 
appropriation involved. 16 Comp. 
Gen. 843, amplified 
Availability for prior year—me 
services—statutory authority in act, 
Apr. 27, 1937, as amended by act, Apr. 
26, 1939, for charging of entire amount of 
payments for metered commodities or 
services—“such as gas, electricity, water, 
steam, and the like, and for telephone 
services’’—where period covered by 
charge begins in one fiscal year and ends 
in another, to appropriation or allotment 
current at end of such period, may be 
considered applicable to leased wire 
services insofar as transmission of vocal 
messages is involved, but payment for 
teletype services may not be made in 
manner provided by said act 
Interior Department: 
National Park Service: 
Expenses of quieting title to donated 
land—appropriation for administra- 
tion of Yosemite National Park, fiscal 


National Park Service—Continued. 

year 1939, is not available for legal ex- 
penses of suit to quiet title to lands 
therein donated to Government 
whether suit be before or after accept- 
ance of such title as grantor had in land, 
the land not yet having become a part 
of park in former event and expense 
therefore not being within purpose of 
appropriation, and court costs, mar- 
shals’ fees, etc., in defense of title being 
for payment from applicable appropri- 
ations of Dept. of Justice in event of 
latter, that is, after title acquisition ___- 

Purchase of private lands in national 
parks, etc.—national park existence 
limitation—acquisitions of land in 
national parks and -national monn- 
ments, by Int. Dept. under authority 
of proviso in appropriation act, Mar. 
4, 1929, must be limited, because of 
terms of said act, to national parks and 
monuments ini existence on that date. 
17 Comp. Gen. 1052, amplified 


Interpretation. See Statutory Construction, 


appropriations. 


Limitations: 


Administrative expenses — Agricultural 
Adjustment Program—funds transferred 
by Dept. of Agriculture to cover in- 
creased expenses of Div. of Disburse- 
ment, office of Treasurer of U. 8., and 
General Accounting Office in connec- 
tion with check issuance, clearance, and 
auditing services, respectively, need not 
be considered as administrative expenses 
for purposes of 1 and 2 percent admini- 
strative expense limitations contained 
in sec. 392 (b) of Agricultural Adjust- 
ment Act of 1938 

Effect of appropriation interchange author- 
ity—act of Mar. 2, 1911, permitting 
amounts to be interchanged between 
various appropriations “for the District 
of Columbia Militia * * * to sup- 
plement specific appropriations of allot- 
ments which may be found insufficient 
for the purposes for which made,”’ does 
not authorize increase of limitation on 
amount to be expended where, in con- 
nection with miscellaneous item, specific 
amount is indicated for purpose with 
limitation added “not exceeding” or 
GURU UNUNON . co sive. coctbadacese od 

Foreign government reimbursements— 
expenses of detailing employees—as act, 
May 25, 1938, as amended by act, May 3, 
1939, provides specifically that amounts 
received from foreign governments in 
reimbursement for expenses in connec- 
tion with details of U. 8S. employees to 
said governments shall be available for 
purposes of appropriation to which 
credited, any limitation in such appro- 
priation may be considered as applicable 
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only to extent of gross expenditures 
chargeable to such limitation less 
amounts received in reimbursement for 
expenses of that character, but when 
credit is to an appropriation other than 
originally used for the expenditure the 
credit should not be considered as in- 
creasing any limitation under appro- 
priation credited 
Symbols—Emergency Relief Act, 1938— 
Gen. Reg. 81, Supp. 4, July 1, 1938 
Transfers between departments and estab- 
lishments—appropriation in Navy Ap- 
pro. Act, 1939, under ‘“‘Replacement of 
Naval Vessels,” authorizing personal 
services in Navy Dept. as well as in field, 
amounts transferred therefrom to War 
Dept. under sec. 601, act, June 30, 1932, 
for ordnance work, etc., for Navy, are 
available for personal services, in War 
Dept., Dist. of Col., and limitation 
under “Salaries, War Department, 
Office of Chief of Ordnance,”’ on expen- 
ditures for personal services, is not for 
application, but transfers from Navy 
appropriation “Bureau of Ordnance, 
Ordnance and Ordnance Stores,’’ are 
available for personal services in Dist. 
of Col. only to limited extent authorized 
in that appropriation _..-.............-- 
Navy Department—replacement of naval 
vessels, etc.—reconditioning machinery 
damaged before final acceptance—if sinking 
of U. 8. S. Squalus was not due to propel- 
ling machinery furnished by private 
contractor for installation in vessel_buiit at 
Government navy yard, or to an unavoid- 
able cause for which Govt. was in no way 
responsible, and machinery had not been 
finally accepted, supplemental contract 
may be executed with same contractor 
for its reconditioning, and 1940 appro- 
priations ‘‘Replacement of naval vessels, 
construction and machinery,” and ‘“Re- 
placement of naval vessels, armor, arma- 
ment, and ammunition,’’ are available for 
additional cost of such reconditioning 
Obligation. See Appropriations, fiscal year, 
availability beyond. 
Post Office Department—public building 
equipment for use of other agencies— 
cabinets and tables sought in connection 
with U. S. Attorney’s office in post office 
building, being type of office furniture 
usually required for work to be performed 
and being for use in building intended to 
serve a8 quarters for such an office, are 
items of furniture procurement of which is 
specifically authorized under Post Office 
Dept. appropriation, and not special 
equipment such as would require cost to 
be charged to funds of agency requesting its 


Public Buildings—availability for obligation 
in subsequent fiscal years—where appro- 


Coast Guard air stations are limited as to 
period of availability, such appropriations, 
even if assumed to be for ‘construction of 
public buildings” within meaning of sec. 

1, act June 23, 1874, may not be con- 

sidered available for administrative obliga- 

tion under independent contracts entered 
into subsequent to time of availability so 

specified even though such contracts—e. g., 

landscaping grounds after completion of 

construction—are incidental to the con- 
struction. 1 Comp. Dec. 517, involving 
administrative expenses of inspection, etc., 
after period of availability under contract 
entered into prior to expiration of such 
period, distinguished 

Reappropriation. See Appropriations, bal- 
ances. 

Specific v. general: 

New York World’s Fair participation— 
appropriation ‘District and cooperative 
service’ for Bureau of Foreign and 
Domestic Commerce, is available for 
share of joint rental of furniture for use in 
space allotted at New York World’s 
Fair, notwithstanding joint res. au- 
thorizing Federal participation in Fair 
provides for allotments to participating 
Federal agencies, provided purpose to be 
served is performance of regular trade 
promotional, etc., duties of Bureau, and 
not for conducting of an exhibition or 
demonstration of Bureau’s functions; 
but rental must be paid in arrears in 
agreed installments in view of prohibition 
im sec. 3648, R. 8., against: advance pay- 


Printing and binding, District of C 
lumbia—printing cost of a report greater 
than contemplated—where appropria- 
tion provides that specified amount 
“shall be available only for the printing 
of a report of a survey of the Health 
Department of the District of Columbia,”’ 
no greater amount may be expended for 
such purpose from appropriation in- 
volved by reason of printing cost being 
greater than originally contemplated, 
nor may difference between amount so 
appropriated and total cost of printing 
be paid from regular appropriation for 
printing and binding of Dist. of Col., rule 
being that where there is specific appro- 
priation a general appropriation which 
otherwise might be charged is not avail- 
Sic niet tints iiptiepeven= ee aie 

Transportation costs of purchases—appro- 
priation ‘Salaries and Expenses,” Office 
of Information, Agri. Dept. fiscal year 
1939, providing specifically for freight 
and express charges, is chargeable with 
transportation costs of supplies to ex- 
clusion of more general appropriation, 
whether cost of objects transported 
charged to printing and binding appro- 
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priation made by said act, or otherwise, Between departments, etc.—C ontinued. 
but where transportation costs are pay- necessary to ordinary use and do not 
able as part of purchase price, f. v. b. des- involve structural changes, building 
tination, they may be charged to same maintenance, etc., but work necessary 
appropriation as is available for purchase to accommodate space for activities 
with which Agri. Dept. is charged, 
Transfers: required work is for performance by 
Between departments and establishments: Int. Dept. on reimbursable basis under 
Administrative expenses of performing sec. 601 (a) act, June 30, 1932, but, if 
agency—telephone, printing, etc., ex- work is such as required to be done by 
penses—expenses for telephone and Int. Dept. on a nonreimbursable basis, 
telegraph service, or printing and inadequacy of Int. Dept. appropria- 
binding, directly incident to perform- tions does not authorize use of Agricul- 
ance of work by War Dept. for Navy ture Dept. appropriations for such 
Dept.—such ss might have been in- 
curred under private contract—are Unexpended balances — reappropriated 
chargeable to funds transferred under funds returned to original appropriation 
sec. 601, act, June 30, 1932, for work, —definite amounts reappropriated from 
but such expenses as under private existing appropriations and available 
contract would have been chargeable for purposes different than those of orig- 
to Navy's administrative expense inal appropriation are no longer avail- 
appropriation must be borne by War able for purposes of original appropria- 
Department’s administrative expense tion, but, where amount so reappro- 
priated is preceded by words “not to 
Billing, etc., procedure—Prison Indus- exceed,” said rule applies only during 
tries, Inc.—procedure outlined for period reappropriated funds are avail- 
billing, paying, collecting, and deposit- able for purpose of reappropriation and 
ing of amounts due in payment for when that period has expired, and pur- 
articles furnished and services rendered pose of reappropriation accomplished by 
other Government agencies by Federal expenditure of less than amount reap 
Prison Industries, Inc. General Reg- propriated, balance may be returned to 
ulations No. 78—Revised modified original appropriation 
accordingly........................... 601] Veterans’ Administration—salaries and ex- 
Obligation limitations: penses, 1939—availability for radio broad- 
Appropriation in Navy Appro. Act, casting—appropriation for administrative 
1939, under “‘Replacement of Naval expenses of Veterans’ Administration—act 
Vessels,’ authorizing personal serv- of May 23, 1938—not avai able for pay- 
ices in Navy Dept. as well as in field, ments for recording or broadcasting, or the 
amounts transferred therefrom to purchase of records for broadcasting, infor- 
War Dept. under sec. #01, act, June mation regarding functions and act. vities 
30, 1932, for ordnance work, etc., for of said agency, there having been given no 
Navy, are available for personal serv- specific legislative authority for such pay- 
ices in War Dept., Dist. of Col., and ments, nor any showing administratively 
limitation under “Salaries, War made, or otherwise apparent, that such dis- 
Department, Office of Chief of semination of information is essential to 
Ordnance,” on expenditures for per- administrative duties and functions con- 
sonal services, is not for application, ferred by statute upon Veterans’ Admin- 
but transfers from Navy appropria- 
tion “ Bureau of Ordnance, Ordnance Work relief and public works, 1938: 
and Ordnance Stores,”’ are available Administrative expense allotments—funds 
for personal services in Dist. of Col. appropriated in Public Works Admin- 
only to limited extent authorized in istration Appro. Act of 1938, dated June 
that appropriation 21, 1938, may not be allotted to Federal 
Funds transferred from one depart- agencies to cover administrative ex- 
ment to another for performance of penses in connection with allotments to 
work or services under sec, 601, act, such agencies for Federal] public works 
June 30, 1932, are subject to general projects under title II of said act 
statutory prohibitions—secs. 45 and Civil-service laws and Olassification Act 
46, title 5, U. 8. Code—against em- applicability—funds appropriated in 
ployment of persona] services in Public Works Administration Appro. 
Dist, of Col. in absence of specific Act of 1938, dated June 21, 1938, not avail- 
provision therefor in appropriation able for employment of personal services, 
from which funds are transferred... without regard to civil-service laws, 
Public building maintenance, etc,— rules, and regulations, by Federal agen- 
where build'ng changes are not those cles to which funds may be allotted un- 
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otherwise are exempted by law from com- 
pliance with such laws, rules, and reg- 
ulations. 17 Comp. Gen. 1114, affirmed. 
Transfers—applicability of naval service 
open-market purchase authorization— 
act, Mar. 2, 1907, authorizing purchase 
of supplies, etc., for naval service in open 
market without formal contract or bond, 
when amount does not exceed $500, hav- 
ing been superseded as to funds trans- 
ferred from Work Relief and Public 
Works Appropriation, 1938, for projects 
under Naval Establishment, by sec. 18 
of said relief act permitting open market 
purchases, etc., only where amount is 
less than $300, purchases, etc., under said 
transferred funds may be made without 
formal contract, when amount does not 
exceed $500, but, without advertising, 
only when amount is less than $300 
See, also, Emergency Relief Appropri tion 
Act, 1938. 
Work relief and relief resolution of Feb. 4, 
1939: 
Citizenship requirements: 
App‘icability to persons not on projects 
—proviso in Sec, 2, Joint Res. of Feb. 
4, 1939, Pub. Res No.1, “that no part 
of the money herein appropriated shall 
be available to pay any person thirty 
days after the approval of this joint 
resolution who does not make affidavit 
as to United States citizenship,” is for 
application only to persons employed 
on projects and not to administrative 


Applicability to project employees with 
administrative, etc., functions—pro- 
vision in See. 2, Pub. Res. No. 1, Feb. 
4, 1939, that “‘no alien shall be given 
employment * * * on any project” 
under Emergency Relief Act of 1938, 
or pub. res. o {Feb. 4, 1939, is applicable 
to project employees as broadly dis- 
tinguished from administrative em- 
ployees, but fact duties of employee 
include supervisory and administra- 
tive functions does not necessarily 
constitute him administrative em- 
ployee, “or if said functions are per- 
formed exclusively with respect to par- 
ticular project and compensation is 
paid from funds allotted for such proj- 
ect, employee is project employee 
within said alien employment limi- 
tat'on. 18 Comp. Gen. 668, amplified . 

Requirement of Sec. 2 of joint res. of 
Feb. 4, 1939, Pub. Res. No. 1, amend- 
ing sec. 11, Emergency Relief Appro- 
priation Act of 1938, which is also a 
joint res. that affidavits of citizenship 
shall be filed within thirty days after 
approval of this joint res. has reference 


to resolution of Feb. 4, 1939, but as 
sentence to which citizenship affidavit 
proviso is appended is specifically 
made applicable to appropriations 
made by both resolutions, inhibition 
against employing aliens or continuing 
aliens in employment is applicable to 
all projects prosecuted under either 


Loans—rural rehabilitation clients—indus- 


trial enterprises—cooperative association 
needy person rehabilitation mill or fac- 
tory engaged in processing from agricul- 
tural products a product which does not 
compete with existing industries, and 
established prior to Pub. Res. 1. Feb. 4, 
1939, prohibiting use of funds appro- 
priated under 1938 relief act and said 
resolution to establish mills in competi- 
tion with existing industries, may be 
granted an additional loan from said 
funds—18 Comp. Gen. 508, distin- 
guished—but availability of said funds 
to establish other similar mills is for 


consideration in each case and not for 


Political activity prohibition: 


Membership in “Labor’s Non-Partisan 
League”—active membership in “La- 
bor’s Non-Partisan League’’ on part 
of administrative or supervisory em- 
ployees of Works Progress Adm. 
would contravene provisions of sec. 
4 (a) and (b) of Pub. Res. No. 1, Feb. 
4, 1939, against use by any person, 
employed in any administrative or 
supervisory capacity by an agency of 
Federal Government paid from funds 
authorized or appropriated by Emer- 
gency Relief Appropriation Act of 1938, 
or said public resolution, of his official 
authority or influence to interfere with 


Prohibition in Work Relief and Relief 
Res. of Feb. 4, 1939, against use by 
person in administrative or super- 
visory capacity in any agency whose 
compensation is paid from funds ap- 
propriated by Emergency Relief Act 
of 1938, or said resolution, of his official 
authority, ete., to interfere with an 
election, ete., and against continuance 
of employment or payment of com- 
pensation is for application to all who 
by reason of their offices are capable of 
influencing other employees whether 
or not they actually supervise such 
employees, and facts of each case are 
for administrative consideration in 
determining whether employees not 
in supervisory positions come within 
this rule for removal from office pur- 
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Work relief and relief resolution of Feb. 4, 
1939—C ontinued. 
Prohibition on paying employees placed 
under civil service—prohibition in sec. 
1, Pub. Res. 1, Feb. 4, 1939, against use 
of appropriated funds for compensation 
of incumbent of any position placed in 
competitive classified civil service after 
Jan. 10, 1939, is applicable only to com- 
pensation paid from funds appropriated 
for “work relief and relief’ by title 
1, Work Relief and Public Works Ap- 
propriation Act of 1938—or by said 
public resolution, but not to funds ap- 
propriated by title 2 of said act—the 
Public Works appropriation portion _- 
ASSESS MENTS: 
See Tazes. 
ATTORNEYS: 

Fees—war risk insurance litigation—pay- 
ment propriety determination—finality of 
decision of Administrator of Veterans’ 
Affairs is limited to “all decisions of 
questions of fact and law affecting any 
claimant to the benefits of titles II, 1II, or 
IV of” World War Veterans’ Act, 1924, as 
amended, and does not extend to titles I 
and V containing authority for litigation of 
insurance cases, and for payment of at- 
torneys’ fees, and it may not be presumed 
solely because litigated case arises under 
insurance executed pursuant to title III, 
that Administrator, after judgment, may 
render conclusive decisions or award in- 
surance or attorneys’ fees contrary to terms 
of judgment. 17 Comp. Gen. 4, distin- 
guished; id. 1119, amplified 

AUDIT: 
General Accounting Office. See General 
Accounting Office, audit. 
AUTOMOBILES: 
See Vehicles. 
BAILMENTS: 

Property damage, loss, etc., liability. See 

Property, private. 
BANKRUPTCY: 

Defaulting contractor—Government set-off 
and lien rights—retained percentages 
representing moneys earned by contractor 
prior to bankruptcy and contract default 
not for distribution as part of bankrupt’s 
estate in accordance with priorities of 
Bankruptcy Act, but for set-off against 
indebtedness to U. 8. of said contractor 
arising under other defaulted contracts 
even though unliquidated at time of 
bankruptcy, except as impressed with 
valid liens in which these funds to extent 
of such liens do not pass.to trustee of 
bankrupt’s estate and, therefore, are not for 
distribution as part of estate 

BIDDERS: 
See Advertising. 
BIDS: 

See Advertising, bids. 

BITUMINOUS COAL CONSERVATION 
ACT, 1937: 
See National Bituminous Coal Commission. 


Page 
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BONDS: 


Bid. See Advertising, bidders, deposits. 
Contract wage, labor, materialmen, etc., 
payments: 

Claims of unpaid laborers and material- 
men—no authority for payment to ag- 
grieved parties of amounts withheld 
from contractor as difference between 
rates of wages required under contract to 
be paid laborers and mechanics and rates 
actually paid, there being nothing in con- 
tract concerned, the statutory require- 
ments at time of execution of contract, or 
otherwise, justifying such distribution, 
and Davis-Bacon Act, as amended Aug. 
30, 1935—the first protection provided by 
Congress in this respect—having been 
subsequently enacted and made specif- 
ically applicable only in future agree- 
ments PED eb eeeeadedete ae 

Statutory requirement applicability—con- 
tracts for construction, repair,.etc.,- of 
aircraft in excess of $2,000, being subject 
to wage provisions of amended Davis- 
Bacon Act of Aug. 30, 1935, where to be 
performed at known place, and to Eight- 
Hour Law of June 19, 1912, as well as pay- 
ment and performance bond provisions 
of Miller Act of Aug. 24, 1935, payment is 
unauthorized under contract for over- 
haul of airplane which fails to include 
Davis-Bacon Act and Eight-Hour Law 
requirements, character of work and 
grounding of plane at a plane manu- 
facturer’s plant, indicating only practi- 
cable site for work to be performed 

Indemnity—adjusted service certificates— 
duplicate certificate liability—in absence of 
judicial determination to contrary, surety 
on bond required by Veterans’ Adm. upon 
issuance of duplicate adjusted-service cer- 
tificate under sec. 705, World War Adj. 

Comp. Act, as amended, 38 U. 8. C. 649, is 

liable for loss to U. S. from payment on 

both original and duplicate, notwithstand- 
ing duplicate was issued to, and bond fur- 
nished by, impostor; that statute provides 
only for issuance of duplicate and furnish- 
ing of bond by “lawful holder”’ of original; 
and that ‘‘whereas”’ clauses of bond are to 
effect it is being issued to satisfy said 
statute. 17 Comp. Gen. 510, modified ___- 


Performance—statutory requirement appli- 


cability—contracts for construction, repair, 
etc., of aircraft in excess of $2,000, being 
subject to wage provisions of amended 
Davis-Bacon Act of Aug. 30, 1935, where to 
be performed at known place, and to 
Eigat-Hour Lew.of June 19, 1932, as, well 
as payment and performance bond pro- 
visions of Miller Act of Aug. 24, 1935, pay- 
ment is unauthorized under contract for 
overhaul of airplane which fails to include 
Davis-Bacon Act and Eight-Hour Law 
requirements, character of work and 
grounding of plane at a plane manufac- 
turer’s plant, indicating only practicable 
site for work to be performed 
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ter application of amount paid by 


BONDS—C ontinued. 
Surety: 
Defaulted contract completion: 
Bankruptcy Act priorities in defaulting 


contractor’s estate—retained pércent- 
ages representing moneys earned by 
contractor prior to bankruptcy and 
contract default not for distribution as 
part of bankrupt’s estate in accordance 
with priorities of Bankruptcy Act, but 
for set-off against indebtedness to U. 8. 
of said contractor arising under other 
defaulted contracts even though un- 
liquidated at time of bankruptcy, 
except as impressed with valid liens in 
which these funds to extent of such 
liens do not pass to trustee of bank- 
rupt’s estate and, therefore, are not for 
distribution as part of estate 
Payments under supplemental con- 
tract—where trustee of bankrupt de- 
faulting contractor enters into supple- 
mental agreement under which it is 
agreed surety shall complete contract 
and receive payment at original con- 
tract rate for work performed by it and 
also retained percentages representing 


301 


surety of former employee under its 
bond, there being no authority for 
refund to surety of any amount so paid 
and not subsequently claimed, nor 
any right of subrogation in favor of 
surety with respect to retirement 
funds, or requirement that unpaid 
salary be paid surety in preference to 
employee 


Sufficiency—Government debt under prior 


contract—award may be made to low 
bidder on construction work notwith- 
standing possible Government debt of 
bidder and proposed sureties under 
another and prior contract if financial 
resources, etc., of contractor and pro- 
posed sureties are found sufficient, but 
bidder cannot be required, without his 
consent, to furnish sureties other than 
as specified in his bid, nor may progress 
payments be made under new contract 
after there has been found Government 
debt arising out of prior contract default. 


139 


moneys earned by contractor prior to 
default, the surety in completing con- 
tract, was merely performing its exist- 
ing bonded obligation and agreement 
to pay additional compensation there- 
for was void for want of consideration, 
as contrary to public policy, and as 
made by administrative officials with- 
out authority. 
Subrogation: 

Claims of laborers and materialmen— 
retained percentages earned by con- 
tractor prior to default may not be 
paid to completing surety on theory 
that unpaid laborers and materialmen 
had an equitable lien therein and that 
said surety having paid their claims 
was subrogated to their rights to the 
fund, equitable liens of this nature not 
being superior to priorities enjoyed by 
U. S. under R. S. 3466, and Govern- 
ment aécdtinting officers being pre- 
cluded from giving effect to equitable 
liens, or making payments in accord- 
ance therewith 

Retirement deductions—moneys de- 
ducted from employee’s salary and 
held in trust in Civil Service Retire- 
ment and Disability Fund are not 
available to indemnify surety which 
has paid to Government a loss covered 
by employee’s bond 

Retirement deductions and unpaid com- 
pensation—set-off of unpaid salary and 


BOOKS, PERIODICALS AND NEWS- 

PAPERS: 

Books: 

Coupon—taxicab use in lieu of automobile 
purchases—appropriation authority for 
purchase of automobiles not in itself 
sufficient to authorize payment for taxi- 
cab transportation and purchase of cou- 
pon books for such transportation, even 
though stated to be a less expensive mode 
of transportation, than purchase of 
automobiles in absence of showing that 
usual and cheaper modes of transporta- 
tion were either not available, or that 
Government business could not be 
satisfactorily performed by such means. 

Zoning plat books—appropriation availa- 
bility—lot, square, highway, and park 
plats, even though in form of bound 
atlases, which form merely framework 
upon which is superimposed a graphic 
description of various use, height, and 
area, districts which constitute zone plan 
of Dist. of Col., are not, in view of their 
character and use to which to be put, 
books of reference within sec. 3, act, 
Mar. 15, 1898, prohibiting purchases of 
books of reference unless such purchases 
are authorized and payment therefor 
specifically provided in law granting 
esr tutesane cae 

1009 | CERTIFICATES: 
Citizenship requirements: 
Circular letter to departments, establish- 


301 


retirement fund to credit of former 
postal employee in liquidation of 
Gov’t indebtedness arising through 
failure to account for post-office box 
rentals, etc., authorized only to extent 
indebtedness remains unliquidated af- 


ments and agencies. 17 Comp. Gen. 
1127, amplified............ 


Posts of duty outside continental v. re — 


prohibition in State Dept. Appro. Act 
for fiscal year 1939, and other appropria- 
tion acts, against use of funds to pay 












CERTIFICATES—Continued. 
Citizenship requirements—C ontinued. 
other than citizens, etc., being specifi- 
cally limited to officers and employees 
“whose post of duty is in the continental 
United States,” the certificate showing 
compliance with the statutory restric- 
tion, required by office circular, June 
27, 1938, A-94386 and A~95291, need not 
be furnished in case of personnel whose 
posts of duty are outside continental 
United States, including personnel of 


nee ee cen ece cere eecess--08 










































Motor vehicle repairs—genera) require- 
ments—involves statutory limitation on 
expenditures for maintenance, upkeep 
and repair of motor-propelled passenger- 
carrying vehicles from appros. for fiscal] 
year 1939; modification of decisions in 
17 Comp. Gen. 285; id. 825; id. 891; id. 
1127, so as to require only statement on 
voucher as to make and model of car, 
and administrative certificate that stat- 
utory limitation has not been exceeded; 
also procedure where vehicles are trans- 
ferred from one agency to another; 
where replacements are from stocks on 
hand; where equipment and accessories 
are replaced; where repairs are made by 
Government repair shops; and the 
keeping of administrative cost schedules 
for examination by G. A. O., as deemed 







































































Telephone service—long-distance calls— 
form of certificate for use in certifying on 
vouchers, as required by sec. 4, act, 
May 10, 1939, re Government business 
necessity for long-distance telephone tolls. 

CERTIFYING OFFICERS: 
Liability—erroneous check deliveries— 
where proximate cause of receipt and 
negotiation of Government check by 
wrong person was payee’s direction that 
check be mailed to other than his regular 
address, Government is not chargeable 
with negligence in its issuance and mailing, 
and charge raised against certifying officer 
under previously reported facts as to his 
responsibility for erroneous addressing of 
check will be removed, further adjustment 
of payee’s loss being for adjustment bet ween 
payee and wrongful negotiator and not by 
issuance to payee of another check....._. 
CHECKS: 
Delivery: 

Erroneous: 

Certifying officer’s liability. See Certi- 

fying officers, liability. 

Government’s, payee’s, etc., liability— 
where proximate cause of receipt and 
negotiation of Government check by 
wrong person was payee’s direction that 
check be mailed to other than his regu- 
lar address, Government is not charge- 
able with negligence in its issuance 
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Delivery—Continued. 
Erroneous—Continued. 
and mailing, and charge raised against 
certifying officer under previously 
reported facts as to his responsibility 
for erroneous addressing of check will 
be removed, further adjustment of 
payee’s loss being for adjustment be- 
tween payee and wrongful negotiator 
and not by issuance to payee of another 


Impostor obtained and negotiated 
checks—where impostor negotiates 
check obtained, either in person or by 
mai!, from Government, interests of 
U. 8. require that reclamation pro- 
ceedings be instituted irrespective of 
whether there was negligence on part 
of original holder for value in ascer- 
taining identity. of person for whom 
he cashed instrument, and that, if 
necessary to effect recovery, such cases 
be prosecuted to final judicial deter- 
mination. Prior decisions in conflict 
herewith not to be followed hereafter. 

Name similarity — postmaster who 
cashed Government check upon spu- 
rious indorsement of payee’s name is 
liable where Government in issuing 
check did not deal with impostor 
either directly or indirectly, notwith- 
standing check was issued subsequent 
to death of payee and indorsed by 
person of same name. 6 Comp. Gen. 
632, distinguished.................-... 

Procedure—hereafter in all alleged check 
forgery cases, reports of secret service 
investigations will be requested and 
prompt notice given interested in- 
dorsers, without demanding remit- 
tance, Treas. of U. 8. also to be ad- 
vised, and matter referred to him for 
recovery of amounts involved through 
usual reclamation proceedings, if, 
upon investigation, it is found reim- 
bursement should be obtained from 

Indorsements—unidentified or guided hand 
—forgery status—where under suspicious 
circumstances surrounding delivery, neg- 
otiation, request for stoppage of payment, 
and death of payee, of check iudorsement 
cannot be identified as that of payee, 
although it may be that his hand was 
guided, negotiation must be considered as 
upon forged indorsement and payment 
was properly declined by Treas. of U.S. 
who may issue his check for like amount, 
in place of original mutilated check, to 
administrator of estate of payee and 
charge disbursing officer's account with 
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CHECKS—Continued. 


Negotiation by other than intended payee— 
Government's, payee’s, etc., liability— 
where proximate cause of receipt and 
negotiation of Government check by 
wrong person was payee’s direction that 
check be mailed to other than his regular 
address, Government is not chargeable 
with negligence in its issuance and mailing, 
and charge raised against certifying officer 
under previously reported facts as to his 
responsibility for erroneous addressing of 
check will be remove , further adjustment 
of payee’s loss being for adjustment be- 
tween payee and wrongful negotiator and 
not by issuance to payee of another check. 

Outstanding liabilities—adjusted compensa- 
tion payments—jurisdiction as to proper 
payees—where checks issued under Ad- 
justed Compensation Payment Act, 1936, 
are covered into “Outstanding Liabilities,” 
claims for proceeds thereafter are for settle- 
ment by G. A. O. and not the Treasury 
Department, notwithstanding provisions 
of the act as to payment determinations. 

Payees—negotiation by others. See Checks, 
negotiation by other than intended payee. 

Reclamation: 

Forgeries. See Checks, forgeries, reclama- 
tion. 

Impostor obtained and negotiated checks— 
where impostor negotiates check ob- 
tained, either in person or by mail, from 
Government, interests of U. 8. require 
that reclamation proceedings be insti- 
tuted irrespective of whether there was 
negligence on part of original holder for 
value in ascertaining identity of person 
for whom he cashed instrument, and 
that, if necessary to effect recovery, 
such cases be prosecuted to final judicial 
determination. Prior decisions in con- 
flict herewith not to be followed here- 


Substitute— forged original—where under 
suspicious circumstances surrounding de- 
livery, negotiation, request for stoppage of 
payment, and death of payee, of check 
indorsement cannot be identified as that 
of payee, although it may be that his hand 
was guided, negotiation must be con- 
sidered as upon forged indorsement and 
payment was properly declined by Treas. 
of U. &. who may issue his check for like 
amount, in place of original mutilated 
check, to administrator of estate of payee 
and charge disbursing officer’s account 
with amount involved 

CIVILIAN CONSERVATION CORPS: 

Members—payments for treatment in Gov- 
ernment hospitals—under existing law, 
Army and other Government. hospitals 
are not entitled to reimbursement for hos- 
pitalization and treatment of Civilian 
Conservation Corps enrollees and former 
enrollees—benefiriaries of U.S. Employees’ 
Compensation Commission. See 14 Comp. 
UE, WOU ca chan -<coudeeua Sieoustebediinct 
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See, also, related subject of Classification. 
Blanketing in of employees: 
Effect on salaries of positions not under 
Classification Act: 

E. O. No. 7916, June 24, 1938, covering 
certain positions into civil service, 
does not of itself require any action to 
fix sslary rates of incumbents under 
Classification Act, and it is only when 
duties and responsibilities of field posi- 
tions are same or similar to positions 
in departmental service in Dist. of 
Col. subject to Classification Act that 
field positions, also, are required to be 
administratively classified. 

Sec. 5, Classification Act of 1923, having 
exempted employees in positions in 
departmental service in Dist. of Col. 
from its compensation schedules where 
duties “‘are to perform or assist in ap- 
prentice, helper, or journeyman work 
in a recognized trade or craft and 
skilled and semi-skilled laborers,” ex- 
cept as therein provided, such classes 
of positions in field service are likewise 
exempted from administrative classifi- 
cation even though said field positions 
are covered into civil service under E. 
O. No. 7916, June 24, 1938 

Prohibition in Pub. Res. 1, Feb. 4, 1939— 

prohibition in see. 1, Pub. Res. 1, Feb. 4, 

1939, against use of appropriated funds 

for compensation of incumbent of any 

Position placed in competitive classified 

civil service after Jan. 10, 1939, is appli- 

cable only to compensation paid from 
funds appropriated for ‘‘work relief and 
relief’ by title 1, Work Relief and Publie 

Works Appropriation Act of 1938—or by 

said public resolution, but not to funds 

appropriated by title 2 of said act—the 

Public Works appropriation portion ___. 

Classification act distinguished—civil-service 
laws and regulations, relating to appoint- 
ments, and Classification Act of 1923, re- 
lating to fixing of salary rates, are separate 
and distinct statutes with entirely different 


Act, Apr. 10, 1928: 

Customs duty refunds—where, in liquida- 
tion of customs entries, conference was 
held and tentative liquidation of some 
entries adjusted to weight basis on which 
ore was sold and excessive duties were 
refunded, adjustment basis may not be 
extended to entries formally liquidated 
prior to conference and not there con- 
sidered by customs officials even if cus- 
toms brokers thought al) entries were 
being considered, there having been no 
protest on formally liquidate i entries in 
time allowed, etc., and facts failing to 
show “such elements of legal liability or 
equity’’ as would justify G. A. O. in sub- 
mitting claim to Congress under act, 
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CLAIMS—Continued. 
Act, Apr. 10, 1928—Continued. 
Damages: 

Contract extra work and expense—where 
contract providing for liquidated dam- 
ages in delivery and imataliation of an 
elevator, and for proper care of all ma- 
terials and work performed, also pro- 
vides for extension of time in event of 
unavoidable delays, without further 
agreement, either express or implied, 
for compensating contractor for dam- 
ages resulting therefrom, payment is 
not authorized for extra work and ex- 
pense in reconditioning and replacing 
part of material occasioned by rusting 
during suspension from work caused 
by labor dispute under coincident con- 
struction contract of another, nor may 


there be reporting to the Congress for 


relief under act, Apr. 10, 1928. ......... 


Private property—no authority for pay- 
ment for horse which died under agree- 
ment of Forest Service in connection 
with OC. C. C. work notwithstanding 
contractual provision therefor, act of 
Jan. 31, 1931, authorizing Secy. of 


Agri. to reimburse for such loss not 
being applicable to Emergency Con- 
servation Work projects and neither 
appropriation for E. C. W. for period 
involved, nor any other statutes, 
authorizing such reimbursements or 
inclusion of such damage provisions in 
agreement, and, as death was without 
fault or negligence of Government, 
claim is not one for consideration by 
administrative office under act, Dec. 
28, 1922, nor for reporting by G. A. O. 
to Congress fer relief under act, Apr. 


Exercise of tiseretion by G. A. O. diseussed_ 
Act, Dec. 28, 1922—damages—private prop- 
erty—no authority for payment for horse 
which died under agreement of Forest 
Service in connection with C. C. C. work 
notwithstanding contractua) provision 
therefor, act of Jan. 31, 1931, authorizing 
Secy. of Agri. to reimburse for such loss not 
being applicable to Emergency Conserva- 
tion Work projects and neither appropria- 
tion for E. C, W. for period involved, nor 
any other statutes, authorizing such reim- 
bursements or inclusion of such damage 
provisions in agreement, and, as death was 
without fault or negligence of Government, 
claim is not one for consideration by ad- 
ministrative office under act, Dec. 28, 1922, 
nor for reporting by G. A. O. to Congress 
for relief under act, Apr. 10, 1928 


Act, Jan. 31, 1931—damages—private prop- 
erty—no authority for payment for horse 
which died under agreement of Forest 
Service in connection with C. C. C. work 
notwithstanding contractual provision 
therefor, act of Jan. 31, 1931, authorizing 
Secy. of Agri. to reimburse for such loss 
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not being applicable to Emergency Con- 
servation W ork prajects and neither appro- 
priation for E. ©. W. for period involved, 
nor any other statutes, authorizing such 
reimbursements or inclusion of such dam- 
age provisions in agreement, and, as death 
was without fault or negligence of Govern- 
ment, claim is not one for consideration by 
administrative office under act, Dec. 28, 
1922, nor for reporting by G. A. O. to Con- 
gress for relief under act, Apr. 10, 1928___. 
Additional amounts—increased contract 


costs. See Contracts, increased costs. 


By the United States—small amounts—col- 
lection abandonment—where administra- 
tively determined that cost of collection of 
unpaid Government loan principal and 


Settlement. 


Signatures. See Signatures. 


interest would greatly exceed amounts re- 
covered on claims of less than one dollar, 
no objection to abandoning collection, but, 
should same debtor become involved in 
other transactions of agency, abandoned 
indebtedness should also be taken into 
consideration for collection 


Damages. See Contracts. 
Doubtful—accounting officers’ general pro- 


cedure—Government accounting officers, 
out of protection to themselves and the 
United States, will not certify for pay- 
ment claims of doubtful validity in fact 
or eit eis: 


Estoppel: 


Bad faith—involves Government liability 
for city water service connection charges 
in construction of Government housing 
projects where city regulations, perform- 
ance of work prior to contract letting, and 
good faith and fair dealing of contractor 
OUR skis Ss eck sictecsiodsccces 

Contractor’s acceptance of final payment— 
claim for additional compensation on 
ground material found at site differed 
from that indicated by specifications, 
previously found unsubstantiated by 
contracting officer, etc. disallowed 
where not reasserted until after com- 
pletion of work and acceptance of final 
payment as correct without protest or 
reservation of right to reassert claim, 
notwithstanding finding of another ad- 
ministrative officer after reasserted 
claim, and followed by his superiors, 
that removal of material cost more than 
could have been anticipated, particu- 
larly since contracting officer has re- 
asserted that claim is unsubstantiated _- 


False. See Vouchers, fraudulent. 
Necessity for proof r. G. A. O. refutation— 


General Accounting Office need not refute 
claims presented to it, or the allegations 
on which based, it being for claimants to 
prove their claims and all matters inci- 
dental thereto requisite to establish same _- 
See General Accounting Office, 
settlements 





Page 


109 


ill 


127 


181 


INDEX DIGEST 


CLAIMS—Continued. 


S8tale—public property rental refunds— 
difference between rental voluntarily paid, 
under agreement for use of lands, etc., as 
power development site in national forest, 
at rate established by agreement and 
rental as computed on basis of subsequent 
genera] change for permits by regulation 
issued pursuant to authority of statute, 
may not be refunded where amount in- 
volves an estimate and claim is not made 
until after more than 20 years notwith- 
standing alleged  self-executing rate 
change provisions of agreement where 


What constitute—invoices signed by con- 
tractor for full contract price, and attached 
to vouchers covering payment of only a 
percentage thereof then due, may not be 
accepted as supplying deficiency as to sig- 
nature of claimant in claims adminis- 
tratively transmitted to G. A. O. for 
direct settlement without such signature, 
nor may such invoices originally sub- 
mitted for amounts more than due be 
viewed as current claims for amounts 
which subsequently may have become 
Ce asc. cise 6. ak. 3 sais, Sas. 

CLASSIFICATION: 

Civil Service laws distinguished—civil 
service laws and regulations, relating to 
appointments, and Classification Act of 
1923, relating to fixing of salary rates, are 
separate and distinct statutes with en- 


tirely different scopes and purposes.... 223, 796 


Employees brought under civil service by 
Executive order—E. O. No. 7916, June 24, 
1938, covering certain positions into civil 
service does not of itself require any action 
to fix salary rates of incumbents under 
Classification Act 

Exemptions—sec. 5, Classification Act of 
1923, having exempted employees in posi- 
tions in departmental service in Dist. of 
Col. from its compensation schedules 
where duties ‘“‘are to perform or assist in 
apprentice, helper, or journeyman work 
in a recognized trade or craft and skilled 
and semi-skilled laborers,” except as 
therein provided, such classes of positions 
in field service are likewise exempted 
from administrative classification even 
though said field positions are covered 
into civil service under E. O. No. 7916, 


Exemptions from civil service laws—rule 6, 
sec. 6, Classification Act of 1923, requires 
new appointments to be at minimum 
salary rate of grade in which position has 
been administratively allocated, and 
where there is no authority for exemption 
of position from classification, eredit for 
salary payments to person appointed 
thereto, in excess of minimum classifica- 
tion act rate for position, must be dis- 
allowed, notwithstanding position was an 
“excepted position” under Schedule A 
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referred to in rule 2, sec. 3, Civil Service 
Rules, and that appointment was made 
QUIT vnc o0nikc~ indencansepecesecose 
Field service: 
Employees brought under civil service by 
Executive Order: 

E. O. No. 7916, June 24, 1938, covering 
certain positions into civil service, 
does not of itself require any action to 
fix salary rates of incumbents under 
Classification Act, and it is only when 
duties and responsibilities of field 
positions are same or similar to posi- 
tions in departmental -serviee in Dist. 
of Col. subject to Classification Act 
that field positions, also, are required 
to be administratively classified _____. 

Sec. 5, Classification Act of 1923, having 
exempted employees in positions in 
departmental! service in Dist. of Col. 
from its compensation schedules where 
duties ‘‘are to perform or assist in ap- 
prentice, helper, or journeyman work 
in a recognized trade or craft and 
skilled and semi-skilled laborers,’” 
except as therein provided, such 
classes of positions in field service are 
likewise exempted from administra- 
tive classification even though said 
field positions are covered into civil 
service under E. O. No. 7916, June 


War Department civilian nurses—posi- 
tions of civilian nurses in field service 
of War Dept. with duties similar to 
nurses in classified positions in depart- 
mental service should be administra- 
tively classified as required by sec. 2, 
Brookhart Salary Act of July 3, 1930, 
unless there is obtained statutory ex- 
emption of such positions from said 
requirement, and payments of com- 
pensation on an unclassified basis after 
July 1, 1939, may not be passed to credit 
in accounts, but, after classification, 
value of quarters, subsistence, etc., now 
furnished such nurses without charge 
must be deducted from pay so estab- 


New positions: 
Effective date: 

Administrative allocation delays—where 
administrative action to make effec- 
tive original classification of new posi- 
tion was delayed because of reorganiza- 
tional changes and employee involved 
was performing on first day of month 
in which notice of said allocation was 
received in administrative office, and 
during and after reorganization, iden- 
tical duties on which new position allo- 
cation was based and adm ‘nistrative 
office has accepted allocation as final 
action of Civil Service Commission, 
payment may be made of difference 
between pay received at beginning of 
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Transfers—Continued. 
Reorganization of Government agencies— 
Continued. s 


was received in administrative office 
and minimum of grade in which posi- 
tion was allocated 

Rule is that original allocation of new 
position—as distinguished from ad- 
ministrative promotion to additional 
position—in which an employee is al- 
ready serving, as well as reallocation 
of an existing position, is effective from 
first of month or beginning of pay 
period current when notice ofallocation 


1, 1939, being to effect coordination 
rather than transfer or consolidation 
of the estab!ishments, including Fed- 
eral Housing Administration, in the 
“Lending Agencies’ placed under 
Federal Loan Administrator, the pro- 
visions of sec. 10 (b), Reorganization 
Act of April 3, 1939, which relate 
specifically to ‘‘Any transfer of per- 
sonnel” have no application to per- 
sonnel of Federal Housing Administra- 


was received in administrative office.. 794 
Promotions. See Compensation, promotions. 
Reallocation: 

Effective date—rule is that original alloca- 


tion, and do not preclude changes in 
salary rates of such personnel during 


Question whether present employees of 


tion of new position—as distinguished 
from administrative promotion to addi- 
tional position—in which an employee 
is already serving, as well 2s reallocation 
of an existing position, is effective from 
first of month or beginning of pay period 
current when notice of allocation was 


Soc. Sec. Board who are on civil-service 
open registers, and are certified for posi- 
tions of higher or lower grade, may be 
appointed at increase or decrease in 
salary, etc., because of salary, etc., 
change prohibition of sec. 10 (b), Re- 
organization Act of Apr. 3, 1939, in- 


received in administrative office 
Promotions: 
Limitations: 

Only actual amount expended to pay 
reallocation increases from effective 
dates during fiscal year 1939, and not 
salary increases on basis of the full 
fiscal year, need be charged to limita- 
tion amount provided for realloca- 
tion increase purposes in sec. 7 of 
Dist of Col. Appro. Act for fiscal 


volves situation which can arise only 
after July 1, 1939, when the Board will 
be administered as part of Federal 
Security Agency, and which may not 
therefore, under jurisdiction conferred 
on G. A. O. be decided upon submis- 
sion of Chairman of said Board 
CLOTHING: 
Uniforms: 
Naval Reservists: 

Active duty thru effective date of Naval 
Reserve Act, 1938—volunteer Naval 
Reserve officer who reported for active 
duty prior to July 1, 1938—eflective 
date of Naval Reserve Act of 1938, 52 
Stat. 1175—and who, onder former act 
of Feb. 28, 1925, which made no provi- 
sion for uniform gratuity to such offi- 
cers in time of peace, was not entitled 
to said allowance, may upon contin- 
uance of active duty beyond July 1, 
1938, be credited with uniform allow- 
ance provided by sec. 302 of said act, 52 
Stat. 1180, his right thereto having ac- 
crued on July 1, 1938 

Appropriation availability—uniform 
gratuity authorized to be paid Naval 
Reserve officers by sec. 302, Naval 
Reserve Act of 1938, is an allowance, 
and appropriations for various bureaus 
and offices of Navy Dept. for employ- 
ment of scientists, technicists, etc., in 
connection with work of such bureaus 
and offices, made available by sec. 8, of 
said act, for active-duty pay and al- 
lowances of such Naval Reserve mem- 
bers when ordered to temporary active 
duty for purpose of prosecuting such 


Payments for reallocation increases of 
Dist. of Col. employees denied by 
statute for fiscal year 1938, may now 
be paid within limitations of sec. 7 
of Dist. of Col. Appro. Act for fiscal 
year 1930, if said reallocation in- 
creases are approved by commis- 
sioners, but salary increases so paid 
must be charged against limitation 
amount specified in latter appropria- 


Saving clause applicability—field serv'ce 
positions—saving clause of sec. 17, act, 
June 16, 1933, which is permanent legisla- 
tion, does not extend to field service benefit 
of saving clause appearing in proviso to 
sec, 4, Classification Act, as amended by 
sec. 3, Brookhart salary act, applicable 
only in departmental service, and is not 
effective in case of employee whose field 
position, once allocated under provisions 
of acts to which clause applies, is adminis- 
tratively reallocated to lower grade, clause 
being applicable only to initial adminis- 
trative action in allocating field postion.. 35 

Transfers: 


Reorganization of Government agencies: 


Purpose of sec, 402, Presidents Reor 
ganization Plan No. 1, effective July 


work, are for charging therewith, and 
not appropriation for “Clothing, 
Naval Reserve” 
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COLLECTIONS: 


See Funds; also, related subject: Claims, by 
the United States. 


COMMERCE DEPARTMENT: 


Appropriations. See Appropriations, €om- 

merce Dept. : 
Coast and Geodetic Survey—“salary” of 
crew members for retirement deduction 
purposes—retirement deductions required 
by Sec. 10, Retirement Act of May 29, 
1930, to be made from “‘basic salary, pay, 
or compensation’’ being for computation 
on salary inclusive of longevity increases, 
should be computed, in case of crews of 
Coast and Geodetic Survey vessels, on 
their compensation including increase 
paid upon reshipment, but subsistence 
allowance or commuted ration allowance, 
not regarded as part of their compensation 
in fixing salaries of their positions under 
sec. 3, act of March 5, 1928, need not be 
included for retirement deduction pur- 
poses 
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War Dept. with duties similar to nurses in 
elassified positions in departmental serv- 
fee should be administratively classi- 
fied as required by sec. 2, Brookhart Salary 
Act of July 3, 1930, unless there is obtained 
statutory exemption of such positions 
from said requirement and payments of 
compensation on an unclassified basis 
after July 1, 1939, may not be passed to 
credit in accounts, but, after classification, 
value of quarters, subsistence, ete.,. now 
furnished such nurses without charge 
must be deducted from pay so established. 


Classification. See Classification. 
Death: 


Concurrent military pension—payments 
under Employees’ Compensation Act of 
Sept. 7, 1916, to persons alsoreceiving, or 
entitled to receive, a pension under any 
law providing pensions for veterans or 
their dependents, not to be questioned 
solely because of dual paymentsinvolved, 


Vessel fees and taxes. See Vessels. 
COMPENSATION: 


except where, as in case of members of 
female Army or Navy Nurse Corps, 
For Joint Service Pay Act, see Pay. such dual benefits may be specifically 
See, also, Appointments generally. prohibited by statute. Decisions tocon- 
Additional: trary not to be followed hereafter 


“Acting” in place of absent, etc., official— 
Philippine Islands High Commissioner’s 
office—additional compensation not pay- 
able to member of staff of U. 8. High 
Commissioner to Philippine Islands 
designated as acting high commissioner 
under authority of act, June 5, 1936, the 
act not creating separate office as acting 
high commissioner but authorizing only 
designation to act as High Commissioner. 

Double compensation cases. See Com- 
pensation, double. 

Employees detailed to American Repub- 
lies, ete.—inapplicability of Classification 
Act salary limitations—additional com- 
pensation specifically authorized to be 
paid officers and employees detailed to 
governments named in act, May 25, 
1938, may be fixed without regard to 
rates of pay prescribed by Classification 
Act of 1923, as amended 

Part-time physician as paid witness— 
physician appointed by Veterans’ Ad- 
ministration on part-time (73 hours a 
month) per annum salary rate basis, 
not required to hold himself in readi- 
ness for service at all hours of day and 
not absent from post of duty on day for 
which paid fees as expert witness under 
World War Veterans Amendatory Act 
of July 3, 1930, and who actually rendered 
required service for Administration on 
day involved, may be paid salary for 
that day in addition to fee as expert 
witness. 10 Comp. Gen. 361, and 11 id. 


Aliens. See Aliens. 
Allowances—in kind—without charge—posi- 
tions of civilian nurses in field service of 


Payment of small amount due minor— 
where no legal guardian has been ap- 
pointed and such appointment is not 
otherwise necessary or contemplated, 
and expenses incident to guardianship 
proceedings are disproportionate to 
amount involved, payment of small 
amounts due minors from U. 8. may be 
made, in proper cases and where inter- 
ests of Govt. are adequately protected, 
to person acting in loco parentis who has 
custody of minor and contributes to his 
support. Present caseinvolves monthly 
payments due minor under sec. 10, Em- 


De facto officers and employees. See Off- 


cers and Employees, de facto. 


Demotions. See Compensation, reduction. 
Disability: 


Concurrent military pension—payments 
under Employees’ Compensation Act of 
Sept. 7, 1916, to persons alsoreceiving, or 
entitled to receive, a pension under any 
law providing pensions for veterans or 
their dependents, not to be questioned 
Solely because of dual payments in- 
volved, except where, as in case of mem- 
bers of female Army or Navy Nurse 
Corps, such dual benefits may be specifi- 
eally prohibited by statute. Decisions 
to contrary not to be followed hereafter. - 

Coneurrent retainer or retired. pay—in 
view of prohibition of Sec. 7, Employees’ 
Compensation Act of Sept. 7, 1916, a per- 
son injured in performance of duty as 
civil employee who is receiving retainer 
pay or retired pay on account of service 
in Navy, may not also be paid during 
same period disability compensation for 
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injury so sustained. A-43502, Sept. 7, 
1932, Nov. 30, 1932, and Feb. 18, 1936, 
affirmed. 18 Comp. Gen. 308, distin- 


Double: 


Bailiff also Alaska District Court librar- 
ian—payment is not authorized of salary 
as Librarian paid from Alaska ‘‘C”’ fund 
and salary as bailiff of U. S. District 
Court in Alaska where rate per annum 
of combined salaries exceeds maximum 
of $2,000 per annum fixed by dual com- 
pensation act of May. 10, 1916, as 
amended by act, Aug. 29, 1916 

Civilian employees in military training— 
Officers’ Reserve Corps—civilian em- 
ployee of U. 8S. who is also member of 
Officers’ Reserve Corps, is entitled, un- 
der Act, May 12, 1917, to military leave 
of absence ‘‘without loss of pay, time, or 
efficiency rating’’ when ordered to active 
duty for training, or for instruction, etc., 
for period not to exceed 15 days in any 
one calendar year whether order be with 
or without officer’s consent. 16 Comp. 
Gen. 1103, involving period longer than 
15 days, distinguished _________. 

Conversion of per diem, etc., to per annum 

rate: 

As court bailiffs may receive per diem 
compensation for Sundays and holi- 
days, equivalent per annum rate of 
eompensation for dual compensation 
act prohibition determination pur- 
poses—act of May 10, 1916, as amend- 
ed by act, Aug. 29, 1916—is for com- 
putation on basis of 365 days_. 

Where compensation is computed on any 
other basis than the year it is neces- 
sary, in applying dual compensation 
prohibition statute of May 10, 1916, 
as amended by act, Aug. 29, 1916, to 
determine per annum equivalent of 
rate, the rate per annum of combined 
salaries, and not aggregate amount 
actually received during’ portion of 
year. being determinative of whether 
there has been violation of said 


Effect of dual compensation act where n no 
dual payment made—no payment of 
compensation may be regarded in contra- 
vention of dual compensation act of May 
10, 1916, as amended by act of Aug. 29, 
1916—prohibiting payment to any person 
receiving more than one salary when 
combined amount of said salaries exceeds 
sum of $2,000 per annum—uniless there be 
involved payments of more than one sal- 
ary during same period, combined rate of 
which was more than $2,000 per annum. 

Enlisted personnel in civilian positions— 
Army enlisted man may not be compen- 
sated for services under Weather Bureau 
as airways observer, time of one ‘tn 


768 


military service not being his own, how- 
ever limited duties of particular assign- 
ment may be, and any arrangement for 
rendition of services in another employ- 
ment being incompatible with his 
military duties actual or potential 
Federal land bank district and Agriculture 

Department—employee on leave with- 

out pay from position in Agriculture 

Dept. with salary rate of $2,000 per 

annum, from 1 p. m., Feb. 20 to close of 

business, Feb. 23, 1935, who received 3 

days’.pay as per diem ‘‘when actually 

employed” land bank appraiser of Farm 

Credit Adm. for Feb. 20, 21, and 22, 1935, 

is properly chargeable, because of dual 

compensation prohibition in act of May 

10, 1916, as amended by act, Aug. 29, 

1916, only with one-half day’s compensa- 

tion at rate of $2,000 per annum less per- 

centage of Economy Act deduction 
applicable to involved payment 

Fees and salary—distinction—per diem 
compensation of court bailiffs fixed pur- 
suant to statute, and on basis of services 
by day and not amount of services ren- 
dered, is ‘‘salary’’ and not a “fee” for 
purposes of dual compensation prohibi- 
tion act of May 10, 1916, as amended by 
act, Aug. 20, 1916. Types.of compen- 
sation held to be fees in 22 Comp. Dec. 

678: id. 693; 24 id. 532; 2 Comp. Gen. 37; 

3 id. 563; id. 1012; and 16 id. 909; dis- 

tinguished 

Leaves of absence: 

Concurrent Federal employment—re- 
serve officer on extended active duty— 
in absence of specific authorization, 
payment of compensation for employ- 
ment in civilian capacity of Army 
Reserve officer on extended active 
duty while on leave of absence from his 
Army duties is specifically prohibited 
by sec. 6, act, May 10, 1916, as amend- 
ed Aug. 29, 1916, limiting authoriza- 
tion for receipt of ‘‘more than one 
salary when the combined amount of 
said salaries exceeds the sum of $2,000 
per annum” . 

Where combined rate of compensation of 
civilian employee and active duty pay 
as Army Reserve officer with C. C. C. 
exceeds $2,000 per annum, the dual 
compensation statute of 1916, as 
amended, precludes both payments 
during same period even during any 
period employee might be granted an- 
nual leave of absence with pay from his 
civilian position ................-..- 

Rate v. aggregate amount recaived— where 
compensation is computed on any other 
basis than the year it is necessary, in 
applying dual compensation prohibition 
statute of May 10, 1916, as amended by 
act, Aug. 29, 1916, to determine per an- 
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num equivalent of rate, the rate per 
annum of combined salaries, and not 
aggregate amount actually received 
during portion of year, being determin- 
ative of whether there has been violation 
of said statutes .. 

Substitute rural carrier ‘holding another 
position—substitute rural carrier who 
holds another federal position under 
other than P. O. Dept., is subject to 
general rule that when employee is 
employed over same period in two posi- 
tions, combined salaries. of which ex- 
ceed rate of $2,000 per annum, payment 
of more than one salary is prohibited by 
Act, May 10, 1916, as amended, notwith- 
standing work is performed in substitute 
capacity but a few days a year, unless 
appointment as substitute so limits 
hours of service per day or days of serv- 
ice per year as to fix annual rate at 
amount which together with rate of 
other position would not exceed $2,000 
per annum... .- 

See, also, Compensation, ‘additional. 

Foreign travel—U. S. Housing Authority 

restriction—consultant of U. 8. Housing 

Authority, employed on per diem basis and 

contemplating travel in Europe for per- 


sonal reasons, may not be paid compensn- . 


tion while in Europe and while engaged in 
housing condition studies for Authority, 


year, in effect on June 1, 1932, and not 

necessarily what they were actually 

earning due to overtime, ete 
Work week in computing overtime: 

Holiday statute of June 29, 1938, requires 
no change in rule established by 14 
Comp. Gen. 761, under 40-hour week 
statute of Mar. 28, 1934, that holiday 
falling within regular tour of duty is to 
be regarded as part of 40-hour week, and 
in computing 40 hours for which em- 
ployee is to be paid his regular rate uf 
compensation, 8 hours should be cred- 
ited for any holiday on which relieved or 
prevented from working solely because 
of occurrence of holiday _- 

In computing compensation under 40- 
hour week act of Mar. 28, 1934, first 
40 hours of week in pay status, made 
up partly of overtime, should not be 
regarded as work week of employee for 
whom regular tour of duty has been ad- 
ministratively fixed and overtime rate 
paid for any time actually worked 
thereafter in week, but entire tour of 
duty—including work, leave with pay 
or idleness because of holiday on one of 
regular work days—should be regarded 
as work week, and overtime rate paid 
for time actually worked on any day 
during week in addition to 40 hours 
thus computed 


intention of Congress as to expenditure of Increases. See Compensation, promations. 
public funds in connection with travel Leaves of absence. See Leares of absence. 
abroad being evidenced by stetutory, limit- Limitations: 


ing of traveling expenses to travel in U. 8., 

its territories, etc., and restricting of estab- 

lishing of branch offices or agencies to U.S. 

even were there not also involved objec- 

tionable commingling of private with 

Government business... .............-..-. 

Forty-hour week: 

Panama Canal employees—wage rate ad- 
justments—Panama Canal employees 
paid on June J, 1932, under wage schedule 
fixed on hourly tasis which hed not been 
converted to monthly basis as in classes 
considered in 14 Comp. Gen. 156, and 
whose hourly wage rates were increased 
under 40-hour-week st atute—sec. 23, act, 
Mar. 28, 1934—by 20%, are not entitled 
to further increase under said act even 
though hourly rate as increased results 
in earnings less than those of classes of 
employees whose schedule of wage rates 
was fixed on monthly basis as of June 1, 
1932. dééa ain Nba lih oo 

Wage schedule adjustments—actual e earn- 
ings, including overtime, etc., decreased 
Forty-hour-week statute—sec. 23, act. 
Mar. 2, 1934—saved to employees 
amount they could have earned during 
full time in regu'ar work week paid on 
basis of established schcdule of wares 
per hour, per day, per month or per 


161412—39-—-68 


Restrictions based on different group of 
employees: 

Excess salary adjustment procedure— 
reductions from salaries of school libra- 
rians to conform to provision in 1939 
D. C. Appropriation Act, ‘That the 
average of the salaries paid librarians 
in the public schools shall not exceed 
the average of the salaries paid em- 
ployees performing the same grade of 
work .in the Free Public Library,” 
may not be made from salary due each 
of librarians for June 1939, but, adjust- 
ment should be made by rescinding 
administrative increase in salary action 
which resulted in violation of restric- 
tion and collection from particular 
school librarians involved 

Exeess salary prevention procedure— 
compliance with restriction in 1939 
D. C. Appropriation Act, providing 
“That the average of the salaries paid 
librarians in the publie schools shall 
not exceed the average of the salaries 
paid employees performing the same 
grade of work in the Free Public 
Library,”’ requires that proper ad- 
ministrative action be taken at begin- 
ning of school year rather than by 
adjustment at end to prevent proper 
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Limitations—Continued 
Restrictions, ete. —Continued. 
average of salaries of schoo! librarians 
from being exceeded, and if such re- 
striction is made applicable to fiscal 
year 1946, action thereunder should 
be accordingly... _.__. 

Rates vy. salaries paid—testriction in 1939 
D. C. Appropriation Act, “That the 
average of the salaries paid librarians 
in the public schools shall not exceed 
the average of the salaries paid employ- 
ees performing the same grade of work 
in the Free Public Library,’ bas refer- 
ence to statutory salary rates paid and 
not net amount of salaries actually 
paid after making allowances for leave 
without pay, ete 

Overtime: 
Forty-hour week employees on holidays: 

Employees of Gov’t. Printing Office on 5- 
day 40-hour week (Monday through 
Friday), who work on legal holiday 
falling on Friday, and have worked 32 
hours from Monday to Thursday in- 
clusive, are entitled, under Pub. Res. 
127, June 29, 1938, to only one day’s 
pay at their regular, and not overtime, 
rate, the holiday—whether work is per- 
formed thereon or not—merely com- 
pleting 40 hours for that week. - - . .- a 

Under Pub. Res. 127, June 29, 1938, 
regular per diem, per hour, and piece- 
work employees are entitled only to 
regular pay, and not gratuity pay, for 
holidays when not working, and then 
only if “relieved or prevented from 
working solely because of occurrence 
of” the holiday, and are not entitled 
to pay for holiday as such if not work- 
ing because holiday is on five-day week 
nonwork day, or within period of fur- 
lough or leave of absence, or to addi- 
tional holiday gratuity pay if required 
to work on holiday whether it occurs 
within or without regular tour, but for 
work on holiday outside regular tour, 
overtime pay at not less than one and 
one-half regular pay is payable under 
sec. 23, Act, Mar 28, 1934, provided 
40 hours’ work was already performed 


Where per hour employee of Panama 
Canal on five-day forty-hour week 
(Monday to Friday) was prevented 
from working on day within regular 
tour solely because it was holiday and 
received pay therefor in accordance 
with provisions of Pub. Res. 127, June 
29, 1938, and was then required to work 
on Saturday, he is entitled to overtime 
compensation for Saturday, time al- 
lowed for holiday being synonymous 
with work so far as overtime allowance 
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Overtime—Continued. 
Forty-hour week tour determinations: 

Holiday statute of June 29, 1938, requires 
no change in rule established by 14 
Comp. Gen. 761, under 40-hour-week 
Statute of Mar. 28, 1934, that holiday 
falling within regular tour of duty is to 
be regarded as part of 40-hour week, 
and in computing 40 hours for which 
employee is to be paid his regular rate 
of compensation, 8 hours should be 
credited for any holiday on which 
relieved or prevented from working 
solely because of occurrence of holiday . 

In computing compensation under 40- 
hour week act of Mar. 28, 1934, first 40 
hours of week in pay status made up 
partly of overtime, should not be re- 
garded as work week of employee for 
whom regular tour of duty has been 
administratively fixed and overtime 
rate paid for any time actually worked 
thereafter in week, but entire tour of 
duty—including work leave with pay 
or idleness because of holiday on one 
of regular work days—should be re- 
garded as work week, and overtime 
rate paid for time actually worked on 
any day during week in addition to 40 
hours thus computed 

Part-time—professional personnel as paid 
witnesses—physician appointed by Veter- 
ans’ Administration on part-time (73 hours 
&@ month) per annum salary rate basis, not 
required to hold himself in readiness for 
service at all hours of day and not absent 
from post of duty on day for which paid 
fees as expert witness under World War 
Veterans’ Amendatory Act of July 3, 1930, 
and who actually rendered required service 
for Administration on day involved, may 
be paid salary for that day in addition to 
fee as,expert witness. 10 Comp. Gen. 361, 
and 11 id. 260, distinguished 

Political activity prohibition: 

Work relief and relief resolution of Feb. 4, 
1939: 

Membership in “Labor's Non-Partisan 
League”’—active membership in “La- 
bor’s Non-Partisan League” on part 
of administrative or supervisory em- 
ployees of Works Progress Adm. 
would contravene provisions of sec. 4 
(a) and (b) of Pub. Res. No. 1, Feb. 4, 
1939, against use by any person, em- 
ployed in any administrative or 
supervisory capacity by an agency 
of Federal Govt. paid from funds 


Page 


authorized or appropriated by Emer- 


gency Relief Appropriation Act of 
1938, or said pub. resolution, of his 
official authority or influence to inter- 


Prohibition in Work Relief and Relief 
Res. of Feb. 4, 1939, against use by per- 
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Work relief, etc.—Continued. 
son in administrative or supervisory 
capacity in any agency whose compen- 
sation is paid from funds appropriated 
by Emergency Relief Act of 1938, or 
said resolution, of his official authority, 
etc., to interfere with an election, etc., 
and against continuance of employ- 
ment or payment of compensation is 
for application to all who by reason of 
their offices are capable of influencing 
other employees whether or not they 
actually supervise such employees, and 
facts of each case are for administrative 
consideration in determining whether 
employees not in supervisory positions 
come within this rule for removal from 


Prior to appointment approval—waiver of 
statutory regulation—Federal Home Loan 
Bank Board regulation requiring ‘Board 
approval” for employments of type therein 
specified, and that there be no “Entrance 
on duty prior to Board approval,” being 
statutory in origin, as distinguished from 
administrative regulation, it may not be 
waived so as to make retroactively effective 
approval of an appointment by individual 
Board member, and, as appointments are 
effective from date of acceptance and en- 
trance on duty after appointing power 
actually takes action, unless later date is 
stated in appointment, pay for any period 
prior to date on which Board’s approval 
action was taken is not authorized 

Promotions: 

Administrative: 
Limitations: 
U. 8. Housing Authority: 

Proviso in appropriation for U. 8. 
Housing Authority for fiscal year 
1940, that no funds made available 
for administrative expenses be 
used to increase salary of any posi- 
tion which on date of approval of 
Act is provided for at rate of $4,000 
or more per annum, except in conse- 
quence of reallocation of position 
under Classification Act of 1923, as 
amended, does not prohibit an in- 
crease in compensation, during fis- 
cal year 1939, to employee who on 
May 10, 1939—date of approval of 
Act—was receiving $4,000 or more 
per annum, but would require re- 
duction in increased salary rate on 
July 1, 1939, to rate received by em- 
ployee on May 10, 1939, if occupy- 
ing same position. 

Proviso in appropriation for U. 8. 
Housing Authority for fiscal year 
1940, that no funds made available 
for administrative expenses be 
used to increase salary of any posi- 
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Adminstrative—Continued. 
Limitations—Continued. 
U. S. Housing Authority—Con. 
tion which on date of approval of 
Act is provided for at rate of $4,000 
or more per annum, except in con- 
sequence of reallocation of position 
under Classification Act of 1923, as 
amended, does not prohibit an in- 
crease in salary to or above $4,000 
per annum at any time, in case of 
an employee receiving less than 
$4,000 on date of approval of Act, 
provided applicable average of 
grade salary provision is not vio- 


Proviso in appropriation for U. 8. 
Housing Authority for fiscal year 
1940, thet no funds made available 
for administrative expenses be 
used to increase salary of any posi- 
tion which on date of approval of 
act is provided for at rate of $4,000 
or more per annum, except in con- 
sequence of reallocation of position 
under Classification Act of 1923, as 
amended, is effective July 1, 1939, 
but is for executing upon status 
of salary of position as of May 10, 
1939, date of approval of act, and 
words “salary of any position,” 
used therein, mean any salary 
paid an employee within salary 
range of grade in which his position 


Effective date—five-day week employee— 
where employee employed on per hour 
five-day week basis— Monday to Friday 
—is promoted to per annum five-day 
week position—Monday to Friday— 
“effective when you enter upon duty,” 
he is not entitled to salary for intervening 
Saturday and Sunday notwithstanding 
acceptance of appointment on interven- 
ing Saturday, appointment having been 
qualified as to its effective date and en- 
trance on duty not having been possible 
or in fact made until following Monday, 
the beginning of next five-day week 


period 
Reallocations. See Classification, reallo- 
cation 


Transfers: 

Furlough and probational appointment 
termination—where employee volun- 
tarily resigned from probational posi- 
tion before 6 months’ service to take up 
active employment on first work day 
thereafter at an increased salary under 
supposed administrative furlough 
status from emergency position in 
another agency, resumption of service 
in emergency position must be con- 
sidered, for increased salary refund 
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Promotions—Continued. 
Transfers—Continued. 
purposes, as “‘transfer’’ from perma- 
nent position to position paid from 
emergency funds within meaning of 
E. O. 7070, June 12, 1935, prohibiting 
salary increases upon transfers to posi- 
tions paid from emergency funds for 
at least 6 months 
Reorganization of Government agencies: 
Purpose of sec. 402, President’s Reor- 
ganization Plan No. 1, effective 
July 1, 1939, being to effect coordi- 
pation.rather, than transfer or con- 
solidation of the establishments, in- 
cluding Federal Housing Adminis- 
tration, in the “Lending Agencies” 
placed under Federal Loan Adminis- 
trator, the provisions of sec. 10 (b), 
Reorganization Act of April 3, 1939, 
which relate specifically to “Any 
transfer of personnel’’ have no appli- 
cation to personnel of Federal Hous- 
ing Administration, and do not pre- 
clude changes in salary rates of such 
personnel during fiscal year 1940___- 
Question whether present employees 
of Soc. Sec. Board who are on civil- 
service open registers, and are certi- 
fied for positions of higher or lower 
grade, may be appointed at increase 
or decrease in salary, etc., because of 
salary, etc., change prohibition of 
sec. 10 (b) Reorganization Act of 
Apr. 3, 1939, involves situation which 
can arise only after July 1, 1939, 
when the Board will be adminis- 
tered as part of Federal Security 
Agency, and which may not there- 
fore, under jurisdiction conferred on 
G. A. O. be decided upon submis- 
sion of Chairman of said Board 
Reduction: 
Reorganization of Government agencies: 
Purpose of sec. 402, President’s Reor- 
ganization Plan No. 1, effective July 1, 
1939, being to effect coordination rather 
than transfer or consolidation of the 
establishments, . including Federal 
Housing Administration, in the 
“Lending Agencies’ placed under 
Federal Loan Administrator, the pro- 
visions of sec. 10 (b), Reorganization 
Act of April 3, 1939, which relate spec- 
ifically to “‘Any transfer of personnel” 
have no application to personnel of 
Federal Housing Administration, and 
do not preclude changes in salary rates 
of such personnel during fiscal year 


Question whether present employees of 
Soc. Sec. Board who are on civil-serv- 
ice open registers, and are certified for 
positions of higher or lower grade, may 
be appointed at increase or decrease 
in salary, etc., because of salary, etc., 
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Reduction—Continued. 
Reorganization, etc.—Continued. 
change prohibition of sec. 10 (b) Reor- 
ganization Act of Apr. 3, 1939, involves 
situation which can arise only after 
July 1, 1939, when the Board will be 
administered as part of Federal Se- 
curity Agency, and which may not 
therefore, under jurisdiction conferred 
on G. A. O. be decided upon submis- 
sion of Chairman of said Board 
Seat of Government—legislative prohibi- 
tion—field activities headquartered in 
Washington, D. C.—employment of ar- 
chitectual and mechanical] engineers and 
estimators, with headquarters in Wash- 
ington, D. C., for project, etc., services 
located outside Dist. of Col., whose duties 
are not administrative or such as ordinar- 
ily performed by departmental force, and 
payment of compensation from funds al- 
lotted to Indian Service under sec. 201 (c), 
Public Works Administration Appropria- 
tion Act of 1938, does not constitute viola- 
tion of seat of Government employment 
prohibitions of 5, U. 8. Code, 45 and 46, 
but, as to services of classes which may not 
be so engaged and paid for, see decisions 
Sundays and holidays. See Sundays and 
holidays. 
Transfers. See Compensation, promotions, 
transfers; Officers and Employees, transfers. 
Withholding—employee’s submission of 
fraudulent expense account—decisions 
holding that submission of fraudulent ex- 
pense account constitutes breach of oath 
of office and works forfeiture of all accrued 
and unpaid compensation are no longer 
applicable because of act of Feb. 24, 1931_- 


CONGRESS: 


Authority: 
Appropriations, etc.: 

Accounting officers are not concerned 
with apparent general merit of pro- 
posed expenditure but whether Con- 
gress has by law authorized expendi- 
ture involved, and omissions from 
contracts of provisions required by law 
to be included therein, as wellas inclu- 
sions not authorized by law and out- 
side appropriations, necessarily are for 
questioning on fundamental basis that 
it is for Congress to say how and on 
what conditions public moneys shall 


Although Congress in making appropri- 
ations under its exclusive jurisdiction 
as conferred by Constitution leaves 
largely to administrative discretion, 
choice of ways and means to accom- 
plish objects thereof that administra- 
tive discretion may not transcend stat- 
utes, nor be excreisedin conflict with 
law, nor for accomplishment of un- 
authorized purposes, and unauthor- 
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sidered, sec. 3709, R. 8., does not require 
acceptance of other than low bid on stone 


CONGRESS—Continued. 
Authority—Continued. 
Appropriations, etc.—Continued. 
ized objeetives may legally.ne more be 


reached indirectly by stipulations in 
contracts than by direct expenditure. 


CONSULAR AND DIPLOMATIC SER- 


VICE: 


selected within range of different kinds 
in specifications should it be determined 
that stone so selected is more suitable for 
purpose than any of lower-priced stones. 


See Foreign Service. 
CONTRACTORS: 
Employees—hours of work. See Contracts, 
eight-hour law. 
Relief: 


Awards: 

Acceptance of other than lowest bid. See 
Advertising, bids, acceptance of other than 
lowest. 

Tie bids—discount provision evaluation— 


Act, June 16, 1934: 
Supplier’s increase in prices—contractor 
not entitled to relief under act, June 
16, 1934, in connection with furnishing 
of mechanics’ suits, for asserted in- 
creased costs as for compliance with 
Nat. Ind. Ree. Act, June 16, 1933, 
where increased costs represent in- 
creased prices of materials obtained 
from subcontractors who had com- 


where bids submitted under invitations 
providing discount period shall begin to 
run from date of delivery or date duly 
certified voucher is received, whichever 
ever is later, are alike in every respect 
except as to discount period bids offering 
“2% for payment within 30 days”’ are to 
be regarded, in making awards, as more 
advantageous to Government than bids 
offering “2%—10th proximo’”’ 


plied with applicable codes of fair com- 
petition, not paid by contractor be- 
cause of any mandate of applicable cot- 


Breach—damages. See Contracts, damages. 
Cancellation. See Contracts, termination. 
Changes: 


ton textile code but merely as incident 
to subcontractors’ compliance______... 
Voluntary or other than code compliance 
imposed wage increases—contractor 
not entitled to relief, under act June 16, 
1934, in connection with furnishing of 
mechanics’ suits, for asserted increased 
costs as for compliance on and after 
Aug.10, 1933, with Nat. Ind. Rec.Act, 
June 16, 1933, where increased wage 
rates forming basis for claim were 
brought about by demands of garment 
workers’ union rather than compliance 
with applicable cotton textile code, 
and employees involved were for most 
part already in receipt of wage return 


Decreased work—price reduction involv- 
ing mistake in bid—where contract pro- 
vides that for changes in work “‘an equi- 
table adjustment shall be made,” and 
change order is issued reducing work and 
contract price on basis of unit price set 
forth in contract for this purpose, in con- 
nection with which price contractor has 
alleged error and of which probable error 
contracting officer was on notice prior to 
award but took no steps to clarify on 
assumption no extra work would be 
ordered, erroneous unit price may be 
disregarded in determining amount to 
be deducted under change order 

Increased costs. See Contracts, increased 


equal to or in excess ofcode minimum. 148 costs. 
CONTRACTS: Construction: 
Administrative needs: Delivery provisions: 


Conclusion or opinion of a contracting offi- 
cer that adding machines of a particular 
manufacturer are only ones that will sat- 
isfaetorily meet the needs of service is 
not controlling, only practicable way of 
determining that a particular manufac- 
turer is only one that can furnish suitable 
machines being by advertising for bids 
on specifications so drawn as to set forth 
actual needs of United States 

It is not responsibility of accounting offi- 
cers to determine administrative needs 
but to see that law with respect to such 
needs is complied with and that appro- 
priated moneys be not expended in vio- 
lation of applicable statutes 

Where specifications for construction of a 
public memorial required several bids, 
each based on use of different kind of 
stone so that if low bid on stone of first 
choice be excessive in light of funds avail- 
able, less expensive stone could be con- 


“After close of each day’s proceedings” — 
where contract provides, in connection 
with liquidated damages, for delivery 
of transcripts and copies of hearings 
within specified time “after the close 
of each day’s proceedings,”’ delivery is 
to be made within specified number of 
days after close of hearing—instead of 
after close of each day’s proceedings 
—where hearings extends more than 


“F. o. b. Federal Prison Camp No. 10, 
Tucson, Arizona” addition of words 
“Tueson, Arizona’ to contract provi- 
sion requiring delivery “‘f. 0. b. Federal 
Prison Camp No. 10” cannot relieve 
contractor of obligation to make deliv- 
ery to camp merely because city so 
specified is only post office address for 
prison camp and camp is located out- 
side city limits, nor is difference in cost 
of such delivery over cost which would 
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Contracting officer’s authority—Con. 


Delivery provisions—Continued. 
have been incurred for cartage within 
city limits properly chargeable to Govt. 
funds under such circumstances-._-. 
“F.o. b. Roanoke Farms, Tillery, N. C.”’ 
—contract provision for delivery 
“F. o. b. Roanoke Farms, Tillery, 
N. C.” requires delivery, all trans- 
portation expenses paid, to Roanoke 
Farms near Tillery, N. C., and not 
merely delivery to railroad station at 


Inspection costs on delayed deliveries— 
extent of contractor’s liability—under 
supply contract providing ‘that all in- 
spection costs involved by reason of delay 
in completion are to be charged to and as- 
sumed by the contractor,” contractor is 
not chargeable with all inspection costs 
on late deliveries but only such addi- 
tional inspection costs as were caused by 
its delay in completion 

Liquidated damage clause. See Contracts, 
damages, liquidated. 

Trade customs—‘‘net”’ weight purchases— 
where contract stated that weight speci- 
fied was to be “‘net,” trade custom in 
respect to sales of article involved as to 
including in net weight the weight of 
necessary string which holds bundles to- 
gether is without effect to permit deliv- 
ery of the articles in less than exact 
weight specified, term “net,” unless 
specified otherwise, having meaning free 
from all tare or extraneous material 

Contracting officer’s authority: 

Contract modification—contracting offi- 
cers may not legally modify Government 
contracts except in intersst of United 


Contract termination agreements—when 
public interest requires, contracting 
officer may terminate contract he was 
authorized to make, and by supple 
mental contract, agree with contractor 
upon compensation for work performed, 
etc., if amount agreed upon is proper and 
is accepted by contractor in full and 
final settlement of all rights arising out of 
original and supplemental contracts, and 
even if no amount can be agreed upon, 
contract, nevertheless may be terminated 
if administratively deemed in interest of 
U. 8., and contractor left to present his 
claim to Govt. accounting officers or 


Finality of—where contract provides 
that disputes concerning questions of 
fact involving liquidated damages, 
and changes in work involving contract 
price changes, should be decided by 
administrative officers and be fina] and 
conclusive, settlement of claim by 
G. A. O., in amount less than that 


Findings of fact—Continued. 

claimed, must be sustained, notwith- 
standing claimant’s complaint that 
settlement is without equity as it is 
based on decisions of administrative 
officers with whom the dispute was 
had, the settlement having been pursu- 
ant to findings of proper administrative 
officers made in accordance with con- 
tract terms. ___- 

Substitution for officer specified—when 
contract provides for decision as to 
extent of delays and extensions of time 
for contract completion by a designated 
official, contractor is entitled to have 
such judgment exercised by officer 
nominated, and cannot be bound by 
opinion of another officer, but any ex- 
tensions of time found justifiable under 
terms of contract should be supported 
by specific findings of fact regarding 
causes and extent of delays, etc 

Government liability under unauthorized 
contracts: 

Individuals in dealing with Government 
officers must take notice of authority 
conferred upon them by law, and, 
where Government officer has no au- 
thority to contract in matter, no con- 
tract, implied or otherwise, can be 
created by delivery of goods or rendi- 
tion of services at his request even 
though it appears Government may 
have benefited thereby, contracts to 
pay being implied only where author- 
ity has been established 

Purchase of motor vehicle other than 
offered by low bidder because of per- 
sonal preference, etc., after adminis- 
trative advice to purchase vehicle 
meeting specifications under defaulted 
contract, is not only unauthorized in 
that Gov’t agents must accept lowest 
responsible bid or reject all and read- 
vertise and that purchase price ex- 
ceeds statutory price limitation, but 
is objectionable because of pernicious 
consequences, and defaulting contrac- 
tor is not chargeable with excess cost in 
such case, nor maypayment under sec- 
ond contract be in excess of low bid, 
contracting officer being chargeable 
with amount in excess of said bid 


Damages: 


Actual: 
Anticipated profits. 
profits, anticipated. 
Delays by Government—where con- 
tract for removal of old and installa- 
tion of new equipment, provided for 
contractor’s purchase of old equip- 
ment, and all of same was not made 
available to contractor until approxi- 
mately two months later than con- 
templated, contractor’s claim, origin- 


See Contracts, 
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ally submitted as for rental of old 
equipment, in nearly twice total pur- 
chase price it agreed to pay is prima 
facie unreasonable and may not be 
allowed in face of administrative find- 
ing charge ‘‘is unreasonable,”’ particu- 
larly as it now appears claim is for 
asserted loss based on that Govern- 
ment breached its obligation to furnish 
on date specified 

Increased costs. See Contracts, increased 
costs. 

Measure of Government’s losses—neither 
ordinary commercial practices nor set- 
tled rules for determining actual dam- 
ages flowing from breach of contracts 
between private individuals provide 
sufficient basis for establishing Govern- 
ment’s loss in event of delays where 
time is of essence and so stated in mak- 
ing award because of urgent Govern- 
ment need, as actual monetary losses 
which may be suffered are not always 
accurate measure in cases involving 
public convenience and necessity 
Nonnecessity for proof of where stipu- 
lation for liquidated damages—where 
time is of essence of contract—prompt 
delivery being urgently required—and 
prime reason for award to particular 
contractor was his agreement to make 
delivery of lumber when required, pro- 
priety of contracting officer’s inclusion 
of provision to liquidate probable 
damages which might arise from de- 
livery delays is apparent, and the pro- 
vision is for enforcement according to 
its terms without inquiring into ques- 
tion of actual damages 


Liquidated: 


Ambiguous provisions: 

Stipulation for delivery “the latter 
part of November” is not so indefi- 
nite as to preclude assessment of 
liquidated damages for delay in de- 
livery, for while latter part of No- 
vember might cover delivery earlier 
than Nov. 30, there is no doubt as to 
final date by which delivery was 
contemplated, and otherwise unex- 
cusable delay in delivery beyond 
30th of month is delay for which 
liquidated damages are assessable- - - 

Where accepted bid specified that date 
of shipment from named shipping 
point would be “latter part of No- 
vember” without specifying delivery 
date at destination, date of shipment 
from named shipping point consti- 
tutes delivery date for liquidated 
damage purposes under. applicable 
liquidated damage clause notwith- 
standing bid acceptance was based 
upon bid pricef.o b. destination... 


709 


Delays by Government—liquidated 
damages deducted for delay in making 
repairs, etc., to lightship may not be 
remitted for Government’s failure to 
deliver vessel until time when less 
favorable weather conditions pre- 
vailed than if delivery had been made 
as expected by contractor because invi- 
tation indicated delivery “about four 
weeks after bids have been opened,”’ 
less favorable weather not being ‘“‘un- 
usually severe weather” within dam- 
age provision merely because of such 
delay; weather at time of performance 
not having been unusually severe for 
time of year; delivery stipulation be- 
ing but expectation and not guararitee; 
bid not having been qualified as to 
delivery time; expected delivery pe- 
riod having expired at time of execu- 
tion of contract without protest; and 
contractor having voiced no objection 
at time of delivery 


Delays by subcontractors—contractor- 
corporation owned by subcontractor— 
where liquidated damage provision 
excludes ‘‘delays caused by subcon- 
tractors” from unforeseeable delays 
which may be excused, de’ays caused 
by strikes in plant of another than 
Government-contractor corporation 
may not be excused on contention said 


other corporation was not subcontrac- 


tor, circumstances, efc., under which 
material was to be furnished negativ- 
ing any such contention, and mere fact 
Government contractor was wholly 
owned by other corporation not alone 
being conclusive as to their nonexist- 
ence as two separate and distinct cor- 
porate entities and nonapplicability of 
term “subcontractor” to alleged parent 
Ce elk — 
De'ays—executed contract—delay in 
completion of contract for which liqui- 
dated damages have been deducted, 
may not be considered excusable be- 
cause occasioned by contractor’s fail- 
ure to receive signed contract until an 
extended period after date of award, 
formal] execution not being essential to 
consummation of contract where bid 
was accepted and notice of award 


Delays—notice of—payment for alleged 
extra work, and refund of liquidated 
damages deducted for delays ‘n com- 
pletion of contract, not authorized 
where extra work was not ordered in 
writing by contracting officer as re- 
quired by contract, nor required notice 
of alleged excusable delay given by 
Gl cccocsesdetesbeiacn senha 
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Delays—unforeseeable causes: 


Contract possible of performance at 
time entered into, and containing no 
provision for excusing delays for any 
cause, must be performed in accord- 
ance with its terms unless perform- 
ance is rendered impossible by act of 
God, by law, or by other party, un- 
foreseen difficulties, however great, 
constituting no excuse for nonper- 
RE RO OP a 

Experimental nature of contract ma- 
terial—where contractor was aware 
that material required was of experi- 
mental nature and required new and 
unusual methods of construction, 
and Govt. in its specifications indi- 
cated doubtfulness of feasibility of 
performing contract in strict accord- 
ance with specifications and pro- 
vided for subsequent explanatory 
instructions of contracting officer, de- 
lay in performance, for which liqui- 
dated damages were deducted in 
accordance with terms of contract, 
may not be classified as “‘unforesee- 
able” for liquidated damage remis- 

Where contract contained no provi- 
sion for excusing compliance with 
delivery requirements for any cause, 
unforeseen difficulties, allegedly 
brought about by truck load reduc- 
tion requirements and consequent 
searcity of trucks, will not excuse 
performance as required by contract, 
and liquidated damages deducted 
account delays in delivery may not 


Effect on discount computation—where 
contract contains liquidated damage 
clause based on contract price, and also 
offer of discount for prompt payment, 
liquidated damages should be based on 
gross contract price, irrespective of 
discount which likewise is to be com- 
puted on gross contract price, irrespec- 
tive of liquidated damages 

Experimental nature of contract ma- 
terial—where contractor was aware 
that material required was of experi- 
mental nature and required new and 
unusual methods of construction, and 
Govt. in its specifications indicated 
doubtfulness of feasibility of perform- 
ing contract in strict accordance with 
specifications and provided for subse- 
quent explanatory instructions of con- 
tracting officer, delay in performance, 
for which liquidated damages were de- 
ducted in accordance with terms of 
contract, may not be classified as 
‘‘unforeseeable”’ for liquidated damage 


vides for decision as to extent of delays 
and extensions of time for contract 
completion by a designated official, 
contractor is entitled to have such 
judgment exercised by officer nomi- 
nated, and cannot be bound by opinion 
of another officer, but any extensions 
of time found justifiable under terms 
of contract should be supported by 
specific findings of fact regarding 
causes and extent of delays, ete... .__. 


Material overweight price changes, 


ete.—where contract containing liqui- 
dated damage clause based on contract 
price, contains also guarantees that 
equipment will be in accordance with 
specifications, and provisions for either 
rejection, acceptance at price reduc- 
tion, or deduction of a penalty, for 
overweight, liquidated damages should 
be computed on new contract price 
where price reduction is made because 
of overweight, but, where penalty is 
assessed for overweight, and no new 
price is effected thereby, liquidated 
damages and discount should be com- 
puted on original contract price 


Nonnecessity for proof of actual damage: 


Fact Government may not have suf- 
fered any actual damage because of 
delay in performance is immaterial 
under valid agreement for liquidated 
SS Sutil cb a lecsdceend: be 

Liquidated damage stipulation is for 
enforcement without necessity of 
inquiring into question of whether 
actual damage was incurred 

Where time is of essence of contract— 
prompt delivery being urgently re- 

_ quired—and prime reason for award 
to particular contractor was his 
agreement to make delivery of lum- 
ber when required, propriety of con- 
tracting officer’s inclusion of provi- 
sion tg liquidate probable damages 
which might arise from delivery 
delays is apparent, and the provision 
is for enforcement according to its 
terms without inquiring into ques- 
tion of actua) damages 


Provisions: 


Enforceability of ‘‘penalty’’ stipula- 
tion—where prime reason for award 
was contractor's agreement to make 
delivery when required, contract 
provision, inserted by contracting 
officer who was aware of damages 
which probably would result from 
delays, for deduction for such delays 
“in an amount equal to 2% of the 
total order per day or part thereof for 
each day or part thereof in excess of 
the time limit set forth by the bidder 
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Provisions—Continued. 
to complete his contract in full,’’ the 
“penalty assessed,’’ however, in no 
case to “be more than 10% of the 
total order,”’ is for construction as a 
liquidation of probable damages and 
not as a penalty 
Judicial construction—use of word 
“‘penalty’”’ in contract provision for 
liquidated damages in event of delay 
in delivery is not conclusive whether 
provision is one for liquidated dam- 
ages or a penalty, such provisions 
being no longer for construction as 
penalties in cases of doubt, but for 
construction without bias and in 
manner to give effect to intention of 
DOT a. sh adecvar cites Sil alain 
Propriety of inclusion—where time is 
of essence of contract—prompt de- 
livery being urgently required—and 
prime reason for award to particular 
contractor was his agreement to 
make delivery of lumber when re- 
quired, propriety of contracting offi- 
cer’s inclusion of provision to liqui- 
date probable damages which might 
arise from delivery delays is appar- 
ent, and the provision is for enforce- 
ment according to its terms without 
inquiring into question of actual 
COUN i oh cst cb bindads discs 
Substituted delivery provisions—where 
contract originally specifying a deliv- 
ered price, subsequently modified for 
acceptance f. o. b. contractor’s works 
at reduced price, contains liquidated 
damage clause based on contract price, 
and also offer of discount for prompt 
payment, liquidated damages and dis- 
count should be based on reduced con- 
tract price, and without regard to each 
other; that is, each on basis of gross 
new contract price. 6 Comp. Gen. 692; 
17 id. 580, compared, and 17 id. 1030, 
distinguished 
Sundays, holidays, nonwork days, etc.— 
general! rule with respect to computing 
delivery time and delays in delivery for 
liquidated damage purposes under 
contract is that intervening Sundays 
and holidays are to be counted unless 
specifically excluded by contract 
terms, except that if last day for per- 
formance falls on Sunday or holiday 
and performance is rendered on next 
secular day performance will be re- 


No provision for—delays by contractor— 
where because of contractor's failure to 
deliver furniture, etc., within contract 
time limit, it became necessary for Gov- 
ernment to maintain office in old quar- 
ters as well as pay partial rent in new 


quarters for which furniture was being 
procured, Government’s additional ex- 
penses are such as might reasonably be 
expected to flow from failure to make 
timely delivery and therefore chargeable 
to contractor notwithstanding absence 
of provision for damages and lack of 
damage liquidation in advance 
Unliquidated—anticipated profits—where 
contract listed approximate quantity 
and stated Government would not 
guarantee to take any definite amount, 
and agreed price has been paid for all 
deliveries, no additional amount may 
be paid as anticipated profits because of 
Government not ordering whole approxi- 
mate quantity, even were claim not one 
for unliquidated damages as for breach 
of contract as to which no payment 
from appropriated funds may be made 
in absence of specific provision therefor. 


Default—contractor’s liability. See Con- 


tracts, damages; Contracts, increased costs, 
defaulting contractor. 


Delays—damages. See Contracts, damages. 
Deliveries: 


Delays—damages. See Contracts, damages. 
F. O. B.: 

“Federal Prison Camp No. 10, Tucson, 
Arizona’’—addition of words ‘“Tucson, 
Arizona’”’ to contract provision requir- 
ing delivery ‘‘f. o. b. Federal Prison 
Camp No. 10” cannot relieve con- 
tractor of obligation to make delivery 
to camp merely because city so speci- 
filed is only post office address for 
prison camp and camp is located out- 
side city limits, nor is difference in 
cost of such delivery over cost which 
would have been incurred for cartage 
within city limits properly chargeable 
to Government funds under such cir- 


‘Roanoke Farms, Tillery, N. C.’”"—con- 
tract provision for delivery “F. O. B.— 
Roanoke Farms, Tillery, N. C."’ re- 
quires delivery, all transportation ex- 
penses paid, to Roanoke Farms near 
Tillery, N. C., and not merely de- 
livery to railroad station at Tillery. _- 

Freight charges. See Contracts, freight 
charges. 

Inferior — price reduction — contractor's 
claim for refund of contract price deduc- 
tions may not be paid where based upon 
agreement to accept deliveries far below 
contract specifications with only nominal 
reduction in price when difference in 
market price of articles delivered and 
those required under specifications was 
many times greater, particularly where 
there is, in effect, an admission by con- 
tractor of overpayments under other 
contracts as result of deliveries of like 
supplies also not meeting specifications - 
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“Net”—trade custom eflect—where con- 
tract stated that weight specified was to 
be “‘net,”’ trade custom in respect to sales 
of article involved as to including in net 
weight the weight of necessary string 
which holds bundles together is without 
effect to permit delivery of the articles 
in less than exact weight specified, term 
“net,” unless specified otherwise, having 
meaning free from all tare or extraneous 


Voluntary—Government liability—where 
contractor was to furnish items “F. 0. B. 
cars at contractor’s plant for shipment on 
Government bill of lading,’’ his obliga- 
tion, insofar as transportation was con- 
cerned, ended upon such delivery and 
voluntary procuring, by contractor, of 
drayage services for delivery from rail- 
way terminal to consignee, and con- 
tractor’s subsequent payment for such 
services, cannot form basis of valid claim 
against Govt. notwithstanding subse- 
quent issuance of so-called purchase 
order to cover drayage involved 

Discounts: 

Bid evaluation. See Advertising, bids, eval- 
uation, discount provisions. 

Delays—invoice deficiencies—where con- 
tracts involved contain usual provision 
that discount time would be computed 
from date of delivery or date correct bill 
or voucher properly certified was re- 
ceived, whichever is later, and payment 
is made within required time after cor- 
rection of invoices, adjustment of dis- 
count deduction is unauthorized not- 
withstanding claimed delay in payment, 
timely furnishing of Government inspec- 
tion reports being in themselves notice of 
errors in billing without requiring return 
of incorrect invoices, and date of issuance 
of checks, rather than date received by 
contractor, being date of payment in 
cases of this nature 

Liquidated damage deduction effect— 
where contract contains liquidated 
damage clause based on contract price, 
and also offer of discount for prompt 
payment, liquidated damages should 
be based on gross contract price, irrespec- 
tive of discount which likewise is to be 
computed on gross contract price, ir- 
respective of liquidated damages 

Material overweight price changes, ete.— 
where contract containing liquidated 
damage clause based on contract price, 
contains also guarantees that equipment 
wil! be in accordance with specifications, 
and provisions for either rejection, ac- 
ceptance at price reduction, or deduction 
of a penalty for overweight, liquidated 
damages should be computed on new 
contract price where price reduction is 
made because of overweight, but, where 
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penalty is assessed for overweight, and 
no new price is effected thereby, liqui- 
dated damages and discount should be 
computed on original contract price 
Payment date—determination of—date of 
issuance of checks rather than date re- 
ceived by contractor is date of payment 
for prompt payment discount purposes. 
Substituted delivery price changes— 
where contract original y specifying a 
delivered price, subsequently modified 
for acceptance f. 0. b. contractor’s works 
at reduced price, contains liquidated 
damage clause based on contract price, 
and also offer of discount for prompt pay- 
ment, liquidated damages and discount 
should be based on reduced contract 
price, and without regard to each other; 
that is, each on basis of gross new con- 
tract price. 6 Comp, Gen. 692; 17 id, 580, 
compared, and 17 id. 1030, distinguished. 
Trade-in value inclusion—where automo- 
biles are paid for partly in cash and 
partly by exchange of old vehicles and 
purchase contract provides for discount 
for payment within specified time, dis- 
count is for computation on entire pur- 
chase price, including trade-in allowance 
for old vehicles, notwithstanding claimed 
intention of bidder, and alleged trade 
custom, otherwise. 17 Comp. Gen. 580, 


Domestic products. See Cvntracts, foreign 


products. 


Eight-hour law: 


Applicability: 

Aircraft construction or repair—con- 
tracts for construction, repair, etc., of 
aircraft, in excess of $2,000, being sub- 
ject to wage provisions of amended 
Davis-Bacon Act of Aug. 30, 1935, 

- where to be performed at known place, 
and to Eight-Hour Law of June 19, 
1912, as well as payment and perform- 
ance bond provisions of Miller Act of 
Aug. 24, 1935, payment is unauthorized 
under contract for overhaul of airplane 
which fails to include Davis-Bacon Act 
and Eight-Hour Law requirements, 
character of work and grounding of 
plane at a plane manufacturer's plant, 
indicating only practicable site for 
work to be performed 

Farm laborers—contracts relative to 
agricultural pursuits which may re- 
quire employment of farm laborers 
should include stipulations required 
by eight-hour work limitation law of 
June 19, 1912, but if contract is one of 
purchase of harvested crop, and har- 
vesting is condition precedent and in- 
cidental to delivery, said stipulations 
need not be included. 14 Comp. Gen. 
818 (and act, Aug. 1, 1892, as amended 
by act, Mar. 3, 1913, distinguished) ._. 
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for removal of garbage being merely 

incidental to sale of garbage to con- 

tractor and for his benefit, such con- 
tracts are not within meaning of eight- 

hour law of June 19, 1912 

Generally: 

Eight-hour labor law of June 19, 1912, 
being by its plain terms applicable 
to every contract of U. 8. of whatso- 
ever nature, otherwise within its 
terms which may require or involve 
employment of laborers or me- 
chanics, its application may not be 
limited to “public works” or “con- 
struction” contracts only 

Eight-hour law of June 19, 1912, is 
applicable to every public contract 
otherwise within its terms which 
may require employment of labor by 
hand br tools for its performance, and 
where doubt exists whether there 
may be involved such employment 
requirements of law should be in- 
serted in contract 

Eight-hour work limitation law of 
June 19, 1912, 37 Stat. 137, is reme- 
dial in character and should be 
given broad application, possibility 
of excess cost to Government be- 
cause of its application not being 
for administrative concern 

Installation of supplies and equipment: 

Contracts for furnishing of equipment 
in finished state and at fixed price, 
including installation of equipment 
so furnished, should contain provi- 
sion requiring compliance with 
eight-hour law of June 19, 1912, 
where installation is not merely in- 
cidental to purchase and may re- 
quire work of laborer or mechanic 
for period greater than eight hours 
in any one calendar day. 18 Comp. 
Gen. 337, amplified__- 

Contracts for supplies or equipment 
to be installed by contractor where 
article, etc., is purchased in finished 
State at fixed price, and installation 
is merely incidental, are not subject 
to eight-hour law of June 19, 1912, 
but when installation is so part and 
parcel of contract as to increase cost 
of article materially, and involves 
employment of laborers or mechanics 
over substantial period of time, 
statute is for application 

Miscellaneous services: 

Contracts for labor and materials for 
metallizing engine parts; for repair- 
ing, recapping, etc., tire casings; for 
services of mechanics, helpers, and 
tools for machine shop work; and 
labor and material for repairing, etc., 


radiators, are not contracts either for 
“the purchase of supplies,”’ or ‘‘for 
such materials or articles as may usu- 
ally be bought in open market,” 
within meaning of exemption pro- 
visions of 8-hour law of June 19, 1912, 
but are contracts which require or 
involve employment of laborers, 
ete., and in their nature within 
classes to which said law applies.... 

Contracts for office machine repairs, 
elevator inspection service, laundry 
service, cleaning, pressing and alter- 
ing clothing, undertaking service, 
sharpening instruments, tuning pi- 
anos, slaughtering animals, milling 
service, cutting hay and threshing 
grain, drayage service and repairing 
Government equipment which in- 
volve employment of laborers or me- 
chanics, and not performance of serv- 
ices wholly by contractor in person, 
are subject to eight-hour law of June 
19, 1912 


Miscellaneous supplies—contracts for 


“optical, orthopedic, and prosthetic 
appliances, supplies, ete., for the 
Veterans’ Administration,” and re- 
pairs, etc., to such appliances, not in- 
volving such articles as are usually 
bought in open-market but such as are 
made to order to suit particular needs, 
and not being purchases for stock or of 
supplies, are not within exceptions to 
eight-hour law of June 19, 1912, and fact 
articles are purchased for, and paid for 
by veterans, does not exempt them 


Sale, demolition, and removal of struc- 


tures—contracts for demolition of 
structures, removal of portion there- 
of, and cleaning up area from which re- 
moved, are subject to eight-hour law 
of June 19, 1912, but contracts covering 
sale, demolition, and removal of Gov- 
ernment-owned structures are not 
within meaning of statute, work of re- 
moval being merely incidental to sale 
and wholly for benefit of contractor... 


Scope of exemption provisions—word 


“supplies” in exemption provision of 
8-hour Jaw of June 19, 1912, contem- 
plates purchases such as canned vege- 
tables, uniforms and similar articles 
of ordinary need and exemption of 
“materials and articles such as may 
usually be bought in open market,” 
has reference to those manufac- 
tured in standard forms, supplied to 
trade generally, usually found in 
stock, and bought from producers or 
dealers in open market, or general mar- 
ket, as distinguished from other mate- 
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Applicability—Continued. 
rials and articles which were not usu- 
ally bought in open market, but usu- 
ally ordered to be made 

Exchanges: 

Old for new: 

Delays in delivery—Government lia- 
bility—where contract for removal of 
old and installation of new equipment, 
provided for coutractor’s purchase of 
old equipment, and all of same was 
not made available to contractor until 
approximately two months later than 
contemplated, contractor’s claim, or- 
iginally submitted as for rental of old 
equipment, in nearly twice tota] pur- 
chase price it agreed to pay is prima 
facie unreasonable and may not be 
allowed in face of administrative find- 
ing charge ‘‘is unreasonable,’’ particu- 
larly*as it now appears ‘claim is for 
asserted loss based on that Govern- 
ment breached its obligation to furnish 
on date specified............ bine eesa 

Disposition of trade-in vaJue: 

Proviso to appropriation for Army 
Signal Service for 1918, “That 
* * * motor-propelled vehicles, 
aeroplanes, engines, and parts there- 
of may be exchanged in part pay- 
ment for new equipment”’ being for 
construction under rule that single 
words must be taken with context, 
ete., in ascertaining legislative in- 
tent, act refers to engines and parts 
such as used in motor vehicles, etc., 
and not marine engines on Army 
transports, and trade-in value of re- 
placed marine engine condenser 
tubes is for covering in as miscella- 
neous receipts in absence of statu- 
tory authority otherwise 

Value of old equipment, whether dis- 
posed of by exchange or sale, is—in 
absence of statutory authority 
otherwise—for deposit in miscella- 
neous receipts in accordance with 
Sec. 3618, R. 8., gross price of new 
equipment being charged to appro- 
priation, and statutory authority to 
exchange old equipment for new, 
whether in whole or part payment, 
merely changes requirement to ex- 
tent that when so exchanged only 
net cash payment is charged to ap- 
propriation—no deposit to credit of 
miscellaneous receipts being re- 


Foreign ,.products—food purchase _limita- 
tion—applicability to current contracts 
extending into next fiscal year—proviso in 
Naval Appropriation Act for fiscal year 
1940, approved May 25, 1939, prohibiting 
use of funds appropriated by said act for 
procurement of food not grown or pro- 


Formal—exemptions—Navy 


discontinuance of such foreign purchases 
during fiscal year 1940, except as specified 
therein, even though contemplated pur- 
chases be under current fiscal year con- 
tracts entered into prior to said act and 
extending into said fiscal year 
Department 
authorization—act, Mar. 2, 1907, authoriz- 
ing purchase of supplies, etc., for naval 
service in open market without formal 
contract or bond, when amount does not 
exceed $500, having been superseded as to 
funds transferred from Work Relief and 
Public Works Appropriation, 1938, for 
projects under Naval Establishment, by 
sec. 18 of said relief act permitting open 
market purchases, etc., only where amount 
is less than $300, purchases, etc., under 
said transferred funds may be made with- 
out formal contract, when amount does 
not exceed $500, but, without advertising, 
only when amount is less than $300 


Freight charges: 


Availability of purchase appropriation— 
appropriation ‘Salaries and Expenses,” 
Office of Information, Agri. Dept. fiscal 
year 1939, providing specifically for 
freight and express charges, is chargeable 
with transportation costs of supplies to 
exclusion of more general appropriation, 
whether cost of objects transported 
charged to printing and binding appro- 
priation made by said act, or otherwise, 
but where transportation costs are pay- 
able as part of purchase price, f. 0. b. 
destination, they may be charged to 
same appropriation as is available for 
purchase of supplies 

Bid evaluation. See Advertising, bids. 

Shipment from other than specified point— 
Government savings payment to con- 
tractor—where Government for con- 
venience of contractor, permitted ship- 
ment from place other than contract 
f. 0. b. point, the fact that freight charges 
paid by the Government to contract 
destination point are less than charges 
which would have been paid had ship- 
ment been from contract shipping point 
cannot operate to authorize payment to 
contractor of difference in freight charges 
saved to the Government____._.......-- 

Transportation in subsequent fiscal year— 
prior fiscal year availability—general rule 
that charges for transportation of Gov- 
ernment supplies purchased f. 0. b. ship- 
ping point are not chargeable to appro- 
priation for fiscal year in which supplies 
were purchased if transportation is per- 
formed in subsequent fiscal year and 
contract of transportation is separate 
from contract of purchase, is applicable 
to automatically recurring fiscal year 
appropriations made by sec. 32, act, 
Aug. 24, 1935, notwithstanding finality 
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of Secy. of Agri. determinations as to 
agricultural product purchases, such 
determinations not in themselves obli- 
gating appropriation involved. 16 
Comp. Gen. 843, amplified 
Implied—unauthorized acts of Government 
agents—individuals in dealing with Gov- 
ernment officers must take notice of au- 
thority conferred upon them by law, and, 
where Government officer has no authority 
to contract in matter, no contract, implied 
or otherwise, can be created by delivery of 
goods or rendition of services at his request 
even though it appears Government may 
have benefited thereby, contracts to pay 
being implied only where authority has 
been established 


Increased costs: 


Bituminous Coal Act compliance—mini- 
mum prices—no authority for allowance 
in addition to contract price representing 
difference between said price and mini- 
mum price subsequently established for 
coal by National Bituminous Coal Com- 
mission, contract containing no provi- 
sion for such increase in price; adminis- 
trative request for delivery at increased 
price not affecting legal rights, etc., 
under contract; and requirement of the 
Commission as to prices to be charged 
not being a matter as to which U. 8S. as 
contractor may be held liable 

Codes of fair competition—contractors’ 
relief. See Contractors, relief. 

Defaulting contractor: 

Extent of liability—where bid deposit 
might be posted at bidder’s option in 
lieu cfand to serve same purpose as bid 
bond required by specifications, which 
could be discharged upon bidder’s 
failure to enter into written contract 
and the nonfurnishing of required per- 
formance bond only by paying Gov- 
ernment difference between amount of 
accepted bid and cost to Government 
of having the work done, the bid de- 
posit in amount less than that cost 
may not be returned to bidder who has 
failed to meet required conditions, and 
defaulting contractor is liable for such 
amount in excess of bid security as 
represents difference between amount 
of his bid, plus bid security, and cost 
to Government of procuring work else- 
where just as he would be entitled to 
refund of unseeded” portion” of bid 
deposit had the default damages been 
less than amount of bid security 

Purchases elsewhere from other than low 
bidder—purchase of motor vehicle 
other than offered by low bidder be- 
cause of personal preference, etc., after 
administrative advice to purchase ve- 
hicle meeting specifications under de- 
faulted contract, is not only unauthor- 


Defaulting contractor—Continued. 
ized in that Gov’t agents must accept 
lowest responsible bid or reject all and 
readvertise and that purchase price 
exceeds statutory price limitation, but 
is objectionable because of pernicious 
consequences, and defaulting contrac- 
tor is not chargeable with excess cost 
in such case, nor may payment under 
second contract be in excess of low 
bid, contracting officer being charge- 
able with amount in excess of said bid_ 
Reasonably related damages—where 
because of contractor’s failure to de- 
liver furniture, etc., within contract 
time limit, it became necessary for 
Government to maintain office in old 
quarters as well.as-pay partial rent in 
new quarters for which furniture was 
being procured, Government’s addi- 
tional expenses are such as might rea- 
sonably be expected to flow from fail- 
ure to make timely delivery and there- 
fore chargeable to contractor notwith- 
standing absence of provision for dam- 
ages and lack of damage liquidation in 


Strike delays—defaulting contractor li- 
able for excess cost of purchase against 
his account notwithstanding allega- 
tion default was occasioned by mari- 
time strike which held up delivery of 
supplies ordered from supplier at dis- 

“tant point, and ‘contract ‘stipulation 
that excess costs should not be charged 
for delays due to unforeseeable causes, 
bid not having indicated delivery was 
to be made from more distant point, 
by water or otherwise; contract not 
requiring product of particular sup- 
plier; and strike not having made per- 
formance impossible within time re- 
quired, delivery being possible from 
other points and even from supplier’s 
shipping point if shipped by rail 

Delays: 

« Gontractor:delayed by:another}Govern- 
ment contractor—where contract pro- 
viding for liquidated damages in 
delivery and installation of an eleva- 
tor, and for proper care of all materials 
and work performed, also provides for 
extension of time in event of unavoid- 
able delays, without further agreement, 
either express or implied, for compen- 
sating cOntractor for damages resulting 
therefrom, payment is not authorized 
for extra work and expense in recondi- 
tioning and replacing part of material 
occasioned by rusting during suspen- 
sion from work caused by labor dis- 
pute under coincident construction 
contract of another, nor may there be 
reporting to the Congress for relief 
under act, Apr. 10, 1928 
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Government liability—where contract 
provided for delivery, etc., of tar 
“where and when, and in quantity 
designated” upon 12 hours’ notice, 
and that delivery was to start within 1 
day after receipt of order and be com- 
pleted in 30 days, contractor is not 
entitled to extra expenses, such as 
demurrage charges, heating costs, etc., 
because of Gov’t failure to accept de- 
livery in 30 days specified, 30-day pro- 
vision having reference to completion 
after receipt of order and pot that U.S. 
would order or accept delivery within 
30 days after date of contract, and 
acceptance of bid not constituting 


Extra material—contract requirement 
determinations—where specifications 
provided bidders should inform them- 
selves of conditions along route of work 
and that failure to do so would not relieve 
from furnishing all material to complete 
contract without additional cost to 
Gov't, and that where removal of tem- 
porary sheeting would permit settle- 
ment of soil, with possibility of affecting 
“existing structures,” contractor, in- 
stead of installing temporary sheeting, 
should install sheet metal piling to be 
left in ground, contractor is not entitled 
to additional payment for temporary 
sheeting left in place in tunnels in lieu of 
sheet piling, ete., as required to prevent 
damage to underground utilities, streets, 


Claim reasserted after final payment 
acceptance, etc.—claim for additional 
compensation on ground material 
found at site differed from that in- 
dicated by specifications, previously 
found unsubstantiated by contracting 
officer, etc., disallowed where not 
reasserted until after completion of 
work and acceptance of final payment 
as correct without protest or reservation 
of right to reassert claim, notwith- 
standing finding of another adminis- 
trative officer after reasserted claim, 
and followed by his superiors, that 
removal of material cost more than 
could have been anticipated, particu- 
larly since contracting officer has reas- 
serted that claim is unsubstantiated - 

Lack of written orders—payment for 
alleged extra work, and refund of 
liquidated damages deducted for 
delays in completion of contract, not 
authorized where extra work was not 
ordered in writing by contracting 
officer as required by contract, nor 
required notice of alleged excusable 
delay given by contractor 


Extra work—Continued. 

Reconditioning machinery damaged 
before final acceptance—if sinking of 
U. 8. 8. Squalus was not due to pro- 
pelling machinery furnished by pri- 
vate contractor for installation in 
vessel built at Government navy yard, 
or to an unavoidable cause for which 
Government was in no way responsi- 
ble, and machinery had not been fin- 
ally accepted, supplemental contract 
may be executed with same contractor 
for its reconditioning, and 1940 appro- 
priations “Replacement of naval 
vessels, construction and machinery,” 
and ‘‘Replacement of naval vessels, 
armor, armament, and ammunition,” 
are available for additional cost of such 
reconditioning 

Inspection and superintendence—delays— 
under supply contract providing ‘‘that 
all inspection costs involved by reason of 
delay in completion are to be charged to 
and assumed by the contractor,”’ con- 
tractor is not chargeable with all inspec- 
tion costs on late deliveries but only such 
additional inspection costs as were caused 
by its delay in completion 

National Industrial Recovery Act— 
contractors’ relief. See Contractors, 
relief. 

Wages: 

Coal contracts: 

Failure to specify predominant occu- 
pational class of employees: 
Where coal contract provided for 
percentage price adjustment for 
wage changes after bid opening, 
based on predominant occupational 
class of labor paid same wage rate, 
specified by contractor, and bid 
specified several classes of employ- 
ees paid different rates and con- 
stituting varying percentages of 
production cost, express stipula- 
tions of contract are conclusive and 
there is no authority in G. A. O. 
to reform contract as to price or to 
make an “equitable” adjustment 
thereof, it being duty of accounting 
officers in doubtful] claims to re- 
solve doubt in favor of Gov't, 
leaving claimant’s right of recourse 
to courts. 18 Comp. Gen. 320, 


Where coal purchase conditions and 
contract provided for percentage 
contract price adjustment in case 
of wage changes after opening of 
bids, based on predominant occu- 
pational class of labor receiving 
same wage rate, specified by con- 
tractor, and contractor’s bid speci- 
fied, as it were, all employees con- 
nected with the mine except super- 
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Wages—Continued. 
Coal contracts—Continued. 
Failure to specify predominant occu- 
pational class of employees—C on. 
visory and clerical employees, no 
authority for payment in addition 
to contract price, notwithstanding 
contractor may have increased 
wage rates of mine employees, the 
contract not authorizing selection 
of predominant class after a change 


Inspection and superintendence—increased 
costs. See Contracts, increased costs, in- 
spection and superintendence. 
Interpretation. See, Contracts, construction. 
Labor, etc., stipulations: 
Applicability—perishable items—contract- 
ing officers may not determine in connec- 
tion with Government purchases, and 
for purposes of Walsh-Healey Act labor 
stipulation contract inclusion determina- 
tions, commodities to be perishable 
which regulations promulgated pursuant 
to law have specifically declared to be 
not perishable, nor can it be said that 
when a purchase consists partly of per- 
ishable items that entire contract comes 
within exceptions to stipulations of the 


Bidder’s compliance—jurisdiction—ques- 
tion whether particular bidder is or is not 
manufacturer of, or regular dealer in, ma- 
terials, supplies, articles, or equipment 
to be manufactured or used in perform- 
ance of contract is for administrative 
determination, and, if administratively 
determined bidder is so qualified, there 
will be no objection, if, where applicable, 
manufacturer or regular dealer, etc., 
stipulations of sec. 1, act June 30, 1936, 
are inserted in contract and contractor 
agrees thereto without qualification -_. 

Collective bargaining and employees’ self- 
organization—no authority for inclusion 
in Farm Security Administration con- 
struction contracts under Emergency 
Relief Appropriation Act of 1938, of 
provision that contractor shal! not inter- 
fere with se!f-organization of employees 
or refuse to bargain collectively with 
representatives of majority of his em- 
ployees. 15 Comp. Gen. 201, distin- 

Eight-hour law. See Contracts, eight-hour 
law. 

Reporting pay roll, etc., statistics: 
Inclusion in advertised specifications of 

request that bidder agree to submission 
of reports to Labor Dept. concerning 
pay roll and other statistical informa- 
tion, and amendment of Army Regu- 
lations accordingly will not be ob- 
jected to by G. A. O., but otherwise 
acceptable bids may not be rejected 


Reporting pay roll, etc., statistics—Con. 
for refusal] to comply with such re- 
quests. 18 Comp. Gen. 285, amplified. 

No authority for inclusion in Farm 
Security Administration construction 
contracts under Emergency Relief Ap- 
propriation Act of 1938, of provision 
requiring contractors regularly to col- 
late and report pay roll and other 
statistical data, notwithstanding au- 
thority granted by sec. 7 of said act to 
administrative heads in prescribing 
rules and regulations, and broad pow- 
ers and wide discretion in prior emer- 
gency relief actsunder which President 
directed that such reports be made____ 

Safety for workmen—no legal] objection to 

inclusion in Farm Security Administra- 

tion construction contracts under Emer- 

gency Relief Appropriation Act of 1938, 

of provision requiring contractors at all 
times to exercise reasonable precautions 
for safety of employees and to comply 
with all applicable provisions of Federal, 

State, and municipal safety laws, and 

building and construction codes, if ad- 
ministratively determined necessary to 
purposes of appropriation. 

See, also, Contracts, wage stipulations. 


Materialmen: 


Unpaid: 

Claims of surety of defaulting con‘ractor: 
Retained percentages earned by con- 
tractor prior to default may not be 
paid to completing surety on theory 
that unpaid laborers and material- 
men had an equitable lien therein 
and that said surety having paid 
their claims was subrogated to their 
rights to the fund, equitable liens of 
this nature not being superior to 
priorities enjoyed by U. 8. under 
R. 8. 3466, and Government ac- 
counting officers being precluded 
from giving effect to equitable liens, 
or making payments in accordance 

therewith 
Retained percentages representing 
moneys earned by contractor prior 
to bankruptcy and contract default 
not for distribution as part of bank- 
rupt’s estate in accordance with 
priorities of Bankruptcy Act, but 
for set-off against indebtedness to 
U. 8. of said contractor arising under 
other defaulted contracts even 
though unliquidated at time of 
bankruptcy, except as impressed 
with valid liens in which these funds 
to extent of such liens do not pass to 
trustee of bankrupt’s estate and, 
therefore, are not for distribution ‘as 


Materials—inferior. See Contracts, deliver- 


ies. 
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Centracting officers’ error detection re- its ability to perform, that bidder was 


quirement limitation—responsibility 
for preparation and submission of a bid 
is upon bidder and there is no duty on 
contracting officer to request bidder to 
verify his bid, nor on Government to 
have said officers act as guardians for 
careless bidders, and failure of con- 
tracting officer to notice probability of 
error and ask for verification thereof 
before making award, imposes no duty 
on U. 8. after acceptance of bid and 
performance of contract, to pay any 
amount in addition to contract price _- 


Correction: 

Where contracting officer, who had 
reason to believe there’ was error in 
bid, accepted bid because of urgent 
need of supplies, and under rule in 8 
Comp. Gen. 397, and error subse- 
quently called to attention by con- 
tractor involved erroneous extension 
of prices as to which invitation pro- 
vided that “In case of error in the 
extension of prices in the bid, the 
unit prices will govern,” there is no 
objection to correction of award so 
as to reflect revised prices, bid after 
such correction still being lowest bid . 


Where failure to include subcontrac- 
tor’s item was not alleged by bid- 
der’s representative at the opening 
until all bids were opened, and, 
although known to bidder prior to 
opening, is stated not to have been 
communicated to him prior thereto 
because of inability in locating him, 
and it is evident from bidder’s work 
sheets that item was not included 
but there is reasonable probability 
that had it been included, together 
with additional amount for profit, 
bond, etc., the bid would not then 
have been lowest received, the bid 
may not be corrected, but, should 


- 


be disregarded in making award ___- 


Discounts —variation on otherwise iden- 
tical bids—where the four bids received 
were identical except as to discounts 
offered —three offering same discount, 
other a larger discount—and there was 
nothing to indicate larger offer was not 
as.iuatended, payment of more than 
accepted bid price, or withdrawal of 
bid is unauthorized, bid having been 
accepted in good faith without notice 
of error, mistake not being alleged until 
after award and difference in discount, 
though considerable being only indica- 
tion that bids, otherwise identical, 
were not collusive 


Error alleged after acceptance in good 
faith—mistake in bid, alleged after 
award and verification with bidder of 


unaware that the articles could not be 
manufactured in manner contem- 
plated by bidder and that certain type 
tests would be required, furnishes no 
basis for relief from its obligations 
under accepted bid. Involves ques- 
tion of reliance on representations of its 
suppliers; price difference constructive 
notice of mistake; acceptance in good 
faith; unconscionableness of contract as 
awarded; specification nonambiguity; 
etc. 11 Comp. Gen. 65, distinguished. 

Error alleged after award and receipt of 
supplier’s price—acceptance of bid 
without notice of mistake imposes a 
legal obligation to’ perform in accord- 
ance with contract terms or pay excess 
cost resulting from default, and, where 
bid was amount intended, contractor 
may not be relieved of its obligation on 
basis of mistake alleged because its sup- 
plier refuses to furnish equipment in- 
volved at price enabling making of a 
profit or even avoid small loss, particu- 
larly as there is not involved enforce- 
ment of an unconscionable contract, 
bidder also having been awarded con- 
tract on another item as to which no 
mistake is alleged 


One item only—acceptance of bid with- 


out notice of mistake imposes a legal 

obligation to perform ini arcordafice 

with contract terms or pay excess cost 
resulting from default, and, where bid 
was amount intended, contractor may 
not be relieved of its obligation on basis 
of mistake alleged because its supplier 
refuses to furnish equipment involved 
at price enabling making of a profit or 
even uvoid smell loss, particularly 
as there is not involved enforcement of 
an unconscionable contract, bidder 
also having been awarded contract on 
another item as to which no mistake is 
alleged __-_- 

Price extension errors: 

Where contracting officer, who had 
reason to believe there was error in 
bid, accepted bid because of urgent 
need of supplies, and under rule in 8 
Comp. Gen. 397, and error subse- 
quently called to attention by con- 
tractor involved erroneous extension 
of prices as to which invitation pro- 
vided that “‘In case of error in the 
extension of prices in the bid, the unit 
prices will govern,’’ there is no objec- 
tion to correction of award so as to 
reflect revised prices, bid after such 
correction still being lowest bid__- 

Where only question in mistake in bid 
is correction of bid price on lot item, 
and ft appears price bid thereon is 
exact total] of separate bids on several 
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items included in such lot, and that 
obvious error was made involving 
misplacement of decimal point or 
extension of total in connection with 
one of items included in such lot as 
to which i vitation provides that 
‘In case of error in the extension of 
prices in the bid, the unit prices will 
govern,”’ such correction as is neces- 
sary, both as to price of separate 
item and price of lot item, may, upon 
receipt of confirmation of error, be 
made without submitting matter to 


Erroneous bids for delivery of articles 
to be purchased by U. 8. for resale 
purposes may be disregarded, as 
administratively recommended, in 
making award, where mistake in 
bid is alleged and clearly established 
before any delivery is made by 
bidder, 17 Comp. Gen. 517; id. 1077, 


Where only question in mistake in bid 
is correction of bid price on lot item, 
and it appears price bid thereon is 
exact total of separate bids on several 
items included in such lot, and that 
obvious error was made involving 
misplacement of decimal point or 
extension of total in connection with 
one of items included in such lot as to 
which invitation provides that “In 
case of error in the extension of prices 
in the bid, the unit prices will gov- 
ern,” such correction as is necessary, 
both as to price of separate item and 
price of lot item, may, upon receipt 
of confirmation of error, be made 
without submitting matter to G. 


supplies that matter of mistake in 
bid, known to contracting officer 
before award was made, cannot be 
submitted to G. A. O. before making 
award, as required except in cases 
such as involved in 16 Comp. Gen, 
909; 17 id. 339; and id. 841, award 
should be made on origina] mistaken 
bid of low bidder except in such cases 
as considered in 17 Comp. Gen. 517. 
Resale purchases—erroneous bids for 
delivery of articles to be purchased by 
U. 8, for resale purposes may be dis- 
regarded, as administratively recom- 
mended, in making award, where 
mistake in bid is alleged and clearly 
established before any delivery is 
made by bidder, 17 Comp. Gen, 517; 
td, 1077, amplified 

Unanticipated contract performance 
obstacles—mistake in bid, alleged 


161412—-39—69 


after award and verification with bid- 
der of its ability to preform, that bid- 
der was unaware that the articles 
could not be manufactured in manner 
contemplated by bidder and that 
certain type tests would be required, 
furnishes no basis for relief from its 
obligations under accepted bid. In- 
volves question of reliance on repre- 
sentations of its suppliers; price differ- 
ence constructive notice of mistake; 
acceptance in good faith; unconscion- 
ableness of contract as awarded; speci- 
fication nonambiguity; etc. 11 Comp. 
Gen. 65, distinguished 


Verification of bid prior to allegation of 


mistake: 

Mistake in bid, alleged after award 
and verification with bidder of its 
ability to perform, that bidder was 
unaware that the articles could not 
be manufactured in manner con- 
templated by bidder and that cer- 
tain type tests would be required, 
furnishes no basis for relief from its 
obligations under accepted bid. In- 
volves question of reliance on repre- 
sentations of its suppliers; price 
difference constructive notice of 
mistake; acceptance in good faith; 
unconscionableness of contract as 
awarded; specification nonambig- 
uity; ete. 11 Comp. Gen. 65, dis- 
tinguished = 

Where bidder, in connection with 
advertisement for specified number 
of rolls of toilet paper of not less than 
1,000 sheets, offers given price per roll 
stressing fact rolls contained 2,000 
sheets, and twice affirms price prior 
to award, there is no legal basis for 
payment of any amount in addition 
to bid price notwithstanding it was 
subsequently found upon receipt 
of supplier’s invoice there had been 
overlooked fact 2,000 sheet paper is 
packed 50 rolls to carton instead of 
100 rolls as assumed in computing 
price per roll, and that Government 
may have received more sheets than 
would have been furnished by any 
CE We aictstsansscnasdneniines 


Work reduction affecting price—where 


contract provides that for changes in 
work “an equitable adjustment shall 
be made,” and change order is issued 
reducing work and contract price on 
basis of unit price set forth in contract 
for this purpose, in connection with 
which price contractor has alleged 
error and of which probable error con- 
tracting officer was on notice prior to 
award but took no steps to clarify on 
assumption no extra work would be 
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Bids—Continued. 
ordered, erroneous unit price may be 
disregarded in determining amount 
to be deducted under change order.. 
See, also, Sales, mistakes, bids. 

Price adjustment—work reduction—where 
contract provides that for changes in 
work “an equitable adjustment shall 
be made,” and change order is issued 
reducing work and contract price on 
basis of unit price set forth in contract 
for this purpose, in connection with 
which price contractor has alleged error 
and of which probable error contracting 
officer was on notice prior to award but 
took no steps to clarify on assumption 
no extra work would be ordered, erron- 
eous unit price may be disregarded in 
determining amount to be deducted 
under change order 


Modification: 


Additional compensation—payment not 
authorized for telephone tolls incurred 
in calls for information in connection 
with credit reports representing the very 
service to be performed at stated price 
under contract with identical credit re- 
porting agency to whom reimburse- 
ment of tolls is being proposed, there 
being no authority for modification of 
contract prejudicial to interests of U. 8- 

Government officers’ authority—contract- 
ing officers may not legally modify 
Government contracts except in interest 
of United States 

Open-market purchases—Navy Department 
purchases from transferred 1938 work relief 
funds—act, Mar. 2, 1907, authorizing pur- 
chase of supplies, etc., for naval service in 
open market without formal contract or 
bond, when amount does not exceed $500, 
having been superseded as to funds trans- 
ferred from Work Relief and Public Works 
Appropriation, 1938, for projects under 
Naval Establishment, by sec. 18 of said 
relief act permitting open market pur- 
chases, etc., only where amount is less 
than $300, purchases, etc., under said 
transferred funds may be made without 
formal contract, when amount does not 
exceed $500, but, without advertising, 
only when amount is less than $300 

Payments: 

Bankrupt contract completing sureties— 
subrogated equitable liens—retained per- 
centages earned by contractor prior to 
default may not be paid to completing 
surety on theory that unpaid laborers 
and materialmen had an equitable lien 
therein and that said surety having paid 
their claims was subrogated to their 
rights to the fund, equitable liens of 
this nature not being superior to prior- 
ities enjoyed by U. S. under R. 8. 3466, 


549 


677 


and Government accounting officers 

being precluded from giving effect to 

equitable liens, or making payments in 
accordance therewith. 

Partial—pending and after determination 
of Government debt—award may be 
made to low bidder on construction work 
notwithstanding possible Government 
debt of bidder and proposed sureties 
under another and prior contract if 
financial resources, etc., of contractor 
and proposed sureties are found suffi- 
cient, but bidder cannot be required, 
without his consent, to furnish sureties 
other than as specified in his bid, nor 
may progress payments be made under 
new contract after there has been found 
Government debt arising out of prior 
contract default 

Withholding: 

Claims of unpaid laborers, subcontrac- 
tors, etc.—no authority for payment to 
aggrieved parties of amounts withheld 
from contractor as difference between 
rates of wages required under contract 
to be paid laborers and mechanics and 
rates actually paid, there being noth- 
ing in contract concerned, the statu- 
tory requirements at time of execution 
of contract, or otherwise, justifying 
such distribution, and Davis-Bacon 
Act, as amended Aug. 30, 1935—the 
first protection provided by Congress 
in this respect—having been subse- 
quently enacted and made specifically 
applicable only in future agreements_--. 

Undetermined profits—requirement in 
Vinson Act, Mar. 27, 1934, re report as 
to profits on “completion of the con- 
tract’’ may not be interpreted to mean 
that completion shall be upon final 

. payment rather than upon completion 
of the contract work, and final pay- 
ment vouchers under contracts subject 
to said act should be supported by a 
showing that the required report has 


tracts, mistakes. 
Reduction—inferior deliveries. See Con- 
tracts, deliveries, inferior, price reduction. 


Prison-made goods. See Penitentiaries and 


Prisons. 


Profits: 


Anticipated—purchase of less than ap- 
proximate quantity—where contract 
listed approximate quantity and stated 
Government would not guarantee to 
take any definite amount, and agreed 
price has been paid for all deliveries, no 
additional amount may be paid as an- 
ticipated profits because of Government 
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not ordering whole approximate quan- 
tity, even were claim not one for unliqui- 
dated damages as for breach of contract 
as to which no payment from appropri- 
ated funds may be made in absence of 
specific provision therefor 

Percentage limitation—final payment pro- 
cedure—requirement in Vinson Act, 
Mar. 27, 1934, re report as to profits on 
“completion of the contract’ may not be 
interpreted to mean that completion 
shall be upon final payment rather than 
upon completion of the contract work, 
and final payment vouchers under con- 
tracts subject to said act should be sup- 
ported by a showing that the required 


Quantum meruit. See Contracts, implied. 

Rent. See Leases. 

Sources of supply—manner of ascertain- 
ment—conclusion or opinion of a contract- 
ing officer that adding machines of a par- 
ticular manufacturer are only ones that wil! 
satisfactorily meet the needs of service is 
not controlling, only practicable way of 
determining that a particular manufactur- 
er is only one that can furnish suitable ma- 
chines being by advertising for bids on 
specifications so drawn as to set forth ac- 
tual needs of United States 

Specifications: 

Administrative discretion: 

Accounting officers are not concerned 
with apparent general merit of pro- 
posed expenditure but whether Con- 
gress, has by law authorized expendi- 
ture involved, and omissions from con- 
tracts of provisions required by law to 
be included therein, as well as inclu- 
sions not authorized by law and out- 
side appropriations, necessarily are for 
questioning on fundamental basis that 
it is for Congress to say how and on 
what conditions public moneys; shal! 


Although Congress in making appropr'- 
ations under its exclusive jurisdiction 
as conferred by Constitution leaves 
largely to administrative discretion, 
choice of ways and means to accom- 
plish objects thereof that administra- 
tive discretion may not transcend 
statutes, nor be exercised in conflict 
with law, nor for accomplishment of 
unauthorized purposes, and unauthor- 
ized objectives may legally no more be 
reached indirectly by stipulations in 
contracts than by direct expenditure _ - 

Contract stipulations tending to restrict 
competition and increase cost of per- 
formance are unauthorized unless rea- 
sonably requisite to accomplishment 
of legislative purposes of contract ap- 
propriation involved, or unless such 


Page | CONTRACTS—Continued. 
Specifications—Continued, 

Administrative discretion—C ontinued. 
stipulations are expressly authorized 
by statute, and where Congress has 
legislated it is not open to administra- 
tive discretion to stipulate contract 
conditions beyond or at variance with 
those directed by statute 

Where specifications for construction of 
& public memorial required several 
bids, each based on use of different 
kind of stone so that iflow bid on stone 
of first choice be excessive in light of 
funds available, less expensive stone 
could be considered, sec. 3709, R. 8., 
does not require acceptance of other 
than low bid on stone selected within 
range of different kinds in specifica- 
tions should it be determined that 
stone so selected is more suitable for 
purpose than any o! lower priced 


Changes—reasonable notice, etc.—where, 
after use of certain grade of milk for 15 
years, specifications are so changed as to 
eliminate product of former contractor, 
admittedly satisfactory under old speci- 
fications and to be used up to start of de- 
liveries under new, payment under con- 
tract awarded on changed specifications 
to other than lowest and former success- 
ful bidder at greatly increased cost, is un- 
authorized, change in specifications, with- 
out good reason and reasonable notice, 
not being compliance with sec. 3709, 
R. 8., particularly where low bidder 
would have been able to meet new spec- 
ifications prior to new contract period _ _- 

Insurance provisions—public liability, fire, 
workmen’s compensation, etc.—no legal 
objection to inclusion in Farm Security 
Administration construction contracts 
under emergency Relief Appropriation 
Act of 1938, of provision requiring con- 
tractor to furnish public liability insur- 
ance against injuries to members of pub- 
lic from accidents, etc., and fire and tor- 
nado insurance upon all work in place 
and materials stored at building site, if 
administratively determined necessary 
to objects of appropriation 

Labor, etc., stipulations. See Contracts, 
eight-hour law; Contracts, labor, etc., stipu- 
lations; Contracts, wage stipulations. 

Liquidated damage clauses. See Con- 
tracts, damages, liquidated, provisions. 

Purchases involving disposition of used 
equipment—exchange v. cash sale—when 
used equipment is to be disposed of at 
time new equipment of that kind is pur- 
chased, disposition of used equipment 
becomes essential part of purchase, and 
hence, inclusion in advertising required 
under Sec. 3709, R. 8., of request for both 
exchange and cash bids on used «quip- 
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ment is mandatory, and specific statu- 
tory authority to exchange used equip- 
ment “in whole or in part payment” for 
new equipment does not require any 
change in application of rule 

Restrictive—undue competition limitation 
—proposed limiting of procurement of 
trucks and equipment for W. P. A. relief 
projects to owner-operators as of Nov. 1, 
1935, except where insufficient to meet 
the needs, unauthorized as unnecessarily 
restrictive of competition, notwithstand- 
ing existing procedure of inviting bids for 
furnishing, at administratively estab- 
lished rates, such equipment througi: 
registration of owners and assignments 
thereunder by process of rotation has not 
been objected to, though not in strict 
conformity with sec. 3709, in furtherance 
of purpose for which relief funds were ap- 
propriated, but no objection to limita- 
tion to bona fide owners or purchasers as 
of date of current invitation 

Sce, also, other related headings under 
Advertising; Contracts. 

Subject matter: 

Coal—Bituminous Coa) Act compliance— 
no authority for allowance in addition to 
contract price representing difference 
between said price and minimum price 
subsequently established for coal by 
National Bituminous Coal Commission, 
contract containing no provision for such 
increase in price; administrative request 
for delivery at increased price not affect- 
ing legal rights, etc., under contract; and 
requirement of the Commission as to 
prices to be charged not being a matter as 
to which U. 8. as contractor may be held 
liable__.__- oe te te 

Reporting services—prices to public for 
transcripts—where bids for stenographic 
reporting of hearings before Government 
agency are identical as to free furnishing 
of copies to the agency, and none of said 
bids requires payment for sales to the 
general public at a price in excess of 
maximum permitted by specifications, 
bid offering cash bonus to Government 
for award of contract and privilege of sell- 
ing such copies, being most advantageous 
to the Government, is for acceptance, the 
prices at which copies are furnished the 
public being for consideration only to 
extent of insuring a reasonable price 

See, also, Appropriations, arailability. 


Supplemental: 


Administrative authority and discretion— 
when public interest requires, contract- 
ing officer may terminate contract he was 
authorized to make, and by supple- 
mental contract, agree with contractor 
upon compensation for work performed, 
etc., if amount agreed upon is proper and 
is accepted by contractor in full and final 


settlement of all rights arising out of 
original and supplemental contracts, and 
even if no amount can be agreed upon, 
contract, nevertheless may be termin- 
ated if administratively deemed in 
interest of U. 8., and contractor left to 
present his claim to Government ac- 
counting officers or courts._............. 
Defaulted contract completion—payments 
to completing surety—where trustee of 
bankrupt defau!ting contractor enters 
into supplemental agreement under 
which it is agreed surety shall complete 
contract ana receive payment at original 
contract rate for work performed by it 
and also retained percentages represent- 
ing moneys earned by contractor prior to 
default, the surety in completing con- 
tract, was merely performing its existing 
bonded obiigation and agreement to pay 
additional compensation therefor was 
void for want of consideration, as con- 
trary to public policy, and as made by ad- 
ministrative officials without authority. 
Extra work—teconditioning machinery 
damaged in submarine sinking—if sink- 
ing of U. 8. 8. Squalus was not due to 
propelling machinery furnished by pri- 
vate contractor for installation in vessel 
built at Government navy yard, or to an 
unavoidable cause for which Govern- 
ment was in no way responsible, and 
machinery had not been finally accepted, 
supplemental contract may be executed 
with same contractor for its recondition- 
ing, and 1940 appropriations “Replace- 
ment of naval vessels, construction, and 
machinery,” and *‘Replacement of naval 
vessels, armor, armament, and ammuni- 
tion,” are available for additional cost of 
such reconditioning... _. 


Symbols—teorganized agencies 
Termination: 


Administrative authority and discretion: 
Determination as to whether public 
interest requires termination of a con- 
tract is matter for administrative de- 
cision and does not rest with Govern- 
ment accounting officers who are con- 
cerned primarily with availability of 
appropriation for any expenditure re- 
sulting from termination_............ 
When public interest requires, contract- 
ing officer may terminate contract he 
was authorized to make, and by sup- 
plemental contract, agree with con- 
tractor upon compensation for work 
performed, etc., if amount agreed upon 
is proper and is accepted by contrac- 
tor in full and final settlement of all 
rights arising out of original and sup- 
plemental contracts, and even if no 
amount can be agreed upon, contract, 
nevertheless may be terminated if 
administratively deemed in interest 
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of U. S., and contractor left to present 

his claim to Govt. accounting officers 


Consideration based upon estimate or 
conjecture—Government liability—con- 
tractor’s claim for contract cancellation 
price not allowed where cancellation 
agreement is of doubtful validity be- 
cause entered into by administrative 
officials different from those of original 
contract and those vested with au- 
thority generally under that contract, 
particularly where cancellation amount 
is based upon estimate or conjecture as 
to extent of benefits derived by parties 
involved, ete 

Foreign product deliveries—Government 
liability—proviso in Naval Appropria- 
tion Act for fiscal year 1940, approved 
May 25, 1939, prohibiting use of funds 
appropriated by said act for procure- 
ment of food not grown or produced in 
U. 8. or its possessions, requires dis- 
continuance of such foreign purchases 
during fiscal year 1940, except as speci- 
fled therein, even though contemplated 
purchases be under current fiscal year 
contracts entered into prior to said act 
and extending into said fiscal year 

Other than authorized officers—Govern- 
ment liability—contractor’s claim for 
contract cancellation price not allowed 
where cancellation agreement is of doubt- 
ful validity because entered into by 
administrative officials different from 
those of original contract and those vested 
with authority generally under that con- 
tract, particularly where cancellation 
amount is based upon estimate or con- 
Jecture as to extent of benefits derived 
by parties involved, ete 

Seo, also, Leases. 

Trade customs--contract interpretation ef- 

fect. See Contracts, construction, trade 

customs. 

Vinson Act—profit reports. See Contracts, 

profits. 

Wage stipulations: 

Adjustment provisions—no authority for 
inclusion in Farm Security Adminis- 
tration construction contracts under 
Emergency Relief Appropriation Act of 
1938, of provision that if economic con- 
ditions change minimum wage rates 
may be established from time to time 
different from those specified in con- 
tract, contract price to be adjusted up- 
ward or downward accordingly 

Applicability: 

Aircraft construction or repair—contracts 
for construction, repair, ete., of air- 
craft, in excess of $2,000, being subject 
to wage provisions of amended Davis 


Applicability—C ontinued. 

Bacon Act of Aug. 30, 1935, where to 

be performed at known place, and to 

Eight-Hour Law of June 19, 1912, as 

well as payment and performance 

bond provisions of Miller Act of Aug. 

24, 1935, payment is unauthorized 

under contract for overhaul of airplane 

which fails to include Davis-Bacon 

Act and Eight-Hour Law require- 

ments, character of work and ground- 

ing of plane at a plane manufacturer’s 
plant, indica:ing only practicable site 
for work to be performed............. 
Emergency relief acts—as Emergency 

Relief Act of 1938 does not authorize 

establishing “specific” wage rates, it 

is not within exception permitted to 

Bacon-Davis Act by sec. 4 thereof, and 

latter act is for application to construc- 

tion contracts in excess of $2,000 of Farm 

Sec. Adm. under cited emergency re- 

lief act, provisions of sec. 9 of said Re- 

lief Act, that rates of pay on projects 
shall be not less than prevailing rates 
for similar work in locality as deter- 
mined by W. P. A. not being incon- 
sistent with requirements of Bacon- 
Davis Act. 18 Comp. Gen. 285, ampli- 
fled. Emergency Relief Acts for prior 
years also discussed in this regard... .. 
Estimated v. actual contract amounts— 
contract applicability of wage, etc., 
provisions of Bacon-Davis Law of Mar. 
3, 1931, as amended Aug. 30, 1935, is 
dependent upon actual contract price 
and not upon estimates whether con- 
tract work is in excess of $2,000—statu- 
tory minimum—and, even though said 
provisions were included in contract 
where price is less, there is no require- 
ment for compliance therewith, public 
officers not having legal authority to 
include provisions contrary to law-... 
“Kick-back” law: 

Dist. of Columbia contracts—in ab- 
sence of judicial determination that 
Sec. 1 of so-called compensation 
“Kick-back”’ Act of June 13, 1934, does 
not apply to construction, etc., of 
buildings and works under Dist. of 
Col. appropriated funds as dis- 
tinguished from such work “financed 
in whole or in part by loans or grants 
from United States,” and in view of 
terminology of act and its avowed 
purpose, etc., contracts for construc 
tion of buildings and works under 
Dist. of Col. appropriated funds 
should include reasonable regula- 
tions issued, pursuant to authority in 
sec. 2 of said act, by Secy. of Treasury 
and Secy. of Interior for inclusion in 
such contracts in accomplishment of 
purposes of sec. 1 of Act 
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Whether contracts subject to eight- 
bour law are likewise subject to 
“criminal law” of June 13, 1934, 
known as “Kick-back” law, and to 
regulations thereunder, not for de- 
termination by G. A. O. but it will 
be noted statute requires regulations 
issued thereunder to be reasonable, 
and that it does not require any 
reference to its provisions to be in- 
corporated in contracts, nor that 
requirement as to weekly affidavits 
of amount paid employees be applied 
to contracts which do not require 
entire working time of employees of 
contractor as is case where employ- 
ees’ services are only part-time, inci- 
dental to, and commingled with, 
genera! business of contractor 

Increased costs. See Con‘racis, increased 
costs, wages. 

Violations—claims of unpaid laborers, 
subcontractors, etc.—no authority for 
payment to aggrieved parties of amounts 
withheld from contractor as difference 
between rates of wages required under 
contract to be paid laborers and me- 
chanics and rates actually paid, there 
being nothing in contract concerned, the 
statutory requirements at time of execu- 
tion of contract, or otherwise, justifying 
such distribution, and Davis-Bacon 
Act, as amended Aug. 30, 1935—the first 
protection provided by Congress in this 
respect—having been subsequently 
enacted and made specifically applica- 
ble only in future agreements . Sane 

See also, Contracts, labor, etc., stipulations. 


CORPORATIONS: 


Franchises—State and federal rights—right 
of property in franchise granted to a public 
service corporation by a State is subject to 
paramount right of State to require com- 
pliance with such reasonable rules, regu- 
Jations, or orders as its responsible officials 
might see fit to make in the reasonable 
exercise of State’s police power, and the 
U. 8., after acquisition of land, is vested 
with a power analogous to police power of 
the several States 

Identity of interest parent corporation as 
subcontractor of contractor corporation— 
where liquidated damage provision ex- 
cludes ‘delays caused by subcontractors” 
from unforeseeable delays which may be 
excused, delays caused by strikes in plant 
of another than Government-contractor 
corporation may not be excused on con- 
tention said other corporation was not 
subcontractor, circumstances, etc., under 
which material was to be furnished nega- 
tiving any such contention, and mere fact 
Government contractor was wholly owned 
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DECEDENTS, 


by other corporation not alone being con- 
clusive as to their nonexistence as two 
separate and distinct corporate entities 
and nonapplicability of term ‘‘subcontrac- 
tor” to alleged parent corporation - - -- -- 


COURTS: 


Bailifis—compensation on holidays—provi- 
sions of annual appropriation acts for sala- 
ries of bailiffs specifically negative pay- 
ment of per diem compensation for 
holidays except under conditions stated 
in said acts, and hence bailiffs are not 
“regular employees of Federal Govern- 
ment,” within act of June 29, 1938, pro- 
viding conditions for holiday compensa- 
tion for “regular employees of the Federal 
Government whose compensation is fixed 
at a rate per day,” etc., and said act has 
no application to them 


CUSTOMS SERVICE: 


Duties—refunds—applicability of relief act 
of Apr. 10, 1928—where, in liquidation of 
customs entries, conference was held and 
tentative liquidation of some entries ad- 
justed to weight basis on which ore was 
sold and excessive duties were refunded, 
adjustment basis may not be extended to 
entries formally liquidated prior to con- 
ference and not there considered by cus- 
toms officials even if customs brokers 
thought all entries were being considered, 
there having been no protest on formally 
liquidated entries in time allowed, etc., 
and facts failing to show “‘such elements 
of legal liability or equity” as would jus- 
tify G. A. O. in submitting claim to Con- 
gress under act, Apr. 10, 1928. Also dis- 
cussion as to principles underlying discre- 
tion by G. A. O. in relief under act, Apr. 
10, 1928. : : 

Vessel fees and taxes. ‘Bee Ve esse!s. 


DAMAGES: 


See Contracts, damages; Leases; Property, 
private; Property, public. 

ESTATES OF: 

Assets: 
Claims procedure: 

Indians—proceeds of Government check 
payable to Indian now deceased, may 
not be paid superintendent of Indian 
agency where Indian died until heirs 
have been determined or legal repre- 
sentative appointed and claims have 
been presented by or on behalf of heirs, 
in absence of showing decedent was 
incompetent adult Indian or minor 
recognized as ward of Government, 
act, Feb. 25, 1933, asserted as authcrity 
for payment to superintendent as ex 
officio administrator of decedent‘s 
estate, not embracing other than these 
two classes . . 

Sugar Act of 1937- amounts due ‘de 
ceased producers and laborers—provi- 
sions of sec, 304 (d), sugar Act of 1937, 
for distribution of payments due 
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Claims procedure—C ontinued. 
deceased producers are not for appli- 
cation to claims for unpaid wages of 
sugar laborers, which, under sec. 
301 (b) are for payment “as the Secre- 
tary may determine,” but Secy. of 
Agriculture having determined 
amounts due deceased laborers pur- 
suant to latter section should be paid 
to widow, heirs, etc., without regard 
to claims of individua) creditors of 
estate, as is manner provided for dis- 
tribution of amounts due deceased 
producers, G. A. O. audit action will 


Improperly executed beneficiary changes— 
where Civil Service Commission has 
found signature of employee on instru- 
ment purporting to be change of bene- 
ficiary to amounts to his credit in 
Retirement Fund was not properly wit- 
nessed as required by regulations issued 
pursuant to act, June 22, 1934, and, 
therefore, that instrument cannot be 
regarded as effective in that regard, in- 
strument may be given effect of canceling 
Previous designation and payment 
made to estate of employee, provided 
the Commission finds that employee— 
while legally competent to do so— 
signed instrument in question. 5 
Comp. Gen. 249, distinguished _ _ 

Postal Savings deposits—audit informa- 
tion requirements—public administrator 
payments—payments of postal savings 
deposits to public administrators should 
be supported by same evidence as is 
required in case of private administra- 
tors, that is, by evidence of appoint- 
ment of public administrator to ad- 
minister estate of deceased depositor 
and of payment authorization issued by 
Post Office Dept. Decisions of Mar. 1, 
1933, and Mar. 30, 1934, A-30163, de- 
claring applicable to such funds rule 
that, where claim against U. 8. is sole 
asset of an estate, there must be showing 
of heirs, creditors, etc., for considera- 
tion in connection with matter of a 
possible escheat to State, before claim 
may be allowed, modified accordingly -. 


affirmatively authorized by law, and 
appropriation of funds without specific 
reference to item, would not constitute 
statutory authority for proposed employ- 
ment or make appropriation available for 
payment of compensation involved_...__- 


Heads: 


Authority: 
Discretionary expenditures: 

Accounting officers are not concerned 
with apparent general merit of pro- 
posed expenditure but whether 
Congress has by law authorized ex- 
penditure involved; and omissions 
from contracts of provisions re- 
quired by law to be included therein, 
as well as inclusions not authorized 
by law and outside appropriations, 
necessarily are for questioning on 
fundamental basis that it is for Con- 
gress to say how and on what con- 
ditions public moneys shall be spent 

Although Congress in making appro- 
priations under its exclusive juris- 
diction as conferred by Constitution 
leaves largely to administrative 
discretion choice of ways and means 
to accomplish objects thereof that 
administrative discretion may not 
transcend statutes, nor be exercised 
in conflict with law, nor for accom- 
plishment of unauthorized purposes, 
and unauthorized objectives may 
legally no more be reached indirectly 
by stipulations in contracts than by 
direct expenditure 

Contract stipulations tending to 1 re- 
strict competition and increase cost 
of performance are unauthorized 
unless reasonably requisite to ac- 
complishment of legislative purposes 
of contract appropriation involved, 
or unless such stipulations are ex- 
pressly authorized by statute, and 
where Congress has legislated it is 
not open to administrative discre- 
tion to stipulate contract conditions 
beyond or at variance with those 
directed by statute 

Home Owners’ Loan Act of 1933, vest- 
ing in Corporation authority to 


DECISIONS: 
See General Accounting Office. 
DEFINITIONS: 


determine its expenditures and man- 
ner in which they shall be incurred, 
ete., without regard to any other law 
See Words and Phrases. governing expenditure of public 
DEPARTMENTS AND ESTABLISH- funds, does not vest such discretion 
MENTS: in its individual officers but requires 
Administrative officers—authority. See re- determination by Corporation, and, 
lated subject of Contracts, contracting in absence of a Corporation deter- 
officer's authority. mination to contrary, statutes and 
Budget estimates—effect of—inclusion of regulations generally applicable to 
item for department medical officer-— Federal contracts are for application 
inclusion of item in departmental budget to contracts of Corporation. M4 
estimates, submitted to Congress, for Comp. Gen. 698, cited, and A-49652, 
department medical officer not otherwise June 28, 1933, amplified... 
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MENTS—Continued. 

Reorganization—administrative problems— 
jurisdiction—questions because of transfer 
under President’s Reorganization Plan II, 
effective July 1, 1939, of Bureau of Light- 
houses from Commerce Dept. to Coast 
Guard, as to whether employees so trans- 
ferred are entitled to retirement under sec. 
6, Lighthouse Service retirement act of 
June 20, 1918, as amended, or under any 
particular act, are primarily for adminis- 
trative determination guided by legal 
opinions of Atty. Gen. on particular ques- 
tions of law concerned and not matters 
requiring consideration of G. A. O. under 
its statutory duties with reference to 
determination of proper uses of public 


Services between: 

Appropriations, transfer of. See Ap- 
propriations, transfers, between depart 
ments and establishments. 

Billing, ete., procedure—procedure out- 
lined for billing, paying, collecting, and 
depositing of amounts due in payment 
for articles furnished and _ services 
rendered other Government agencies by 
Federal Prison Industries, Inc. General 
Regulations No. 78—Revised modified 
aad ac aaa caine 

One agency contracting for another: 

In view of emergency need, etc., and 
legislative history, present applicable 
appropriations may be used for ad- 
ministratively proposed acquisition, 
by Maritime Commission on behalf of 
Navy Dept. and conversion of tankers 
now under construction for private 
corporation under arrangement be- 
tween Commission and private cor- 
poration for inclusion in such tankers 
of desired national defence features, 
etc., provided President, upon delivery 
of tankers to corporation, decides that 
they then be so acquired and con- 
ET itt ainda asian amemimmieien 

Sec. 601, Economy Act of June 30, 1932, 
authorizing interdepartmental furnish- 
ing of services and supplies on condi- 
tions outlined, does not vest in service- 
tendering agency any authority not 
possessed independently, and is not 
authority for one agency to act as gen- 
eral contracting agent for another Gov- 
ernment agency, nor for recognizing 
private agency to act as contracting 
agency for one Government agency 
through medium of another 


DETAILS: 


Foreign governments: 

Additional compensation—inapplicability 
of Classification Act salary limitations— 
additional compensation specifically au- 
thorized to be paid officers and employ- 
ees detailed to governments named in 
act, May 25, 10938, may be fixed 


INDEX DIGEST 


Foreign governments—Continued. 
without regard to rates of pay pre- 
scribed by Classification Act of 1923, as 


Expense advances and reimbursement 
payment, accounting, etc., procedure: 
Advances from foreign governments for 
use in defraying expenses of U. 8. em- 
ployees detailed to said governments 
under act, May 25, 1938, as amended 
by act, May 3, 1939, may be placed in 
trust fund established pursuant to 
authority of said acts, and funds there- 
under expended upon vouchers pre- 
pared by detailing Government agen- 
cies and accounted for in accordance 
with G. A. O. Gen. Regulations 80, of 
Auy. 15, 1934, there thus being no 
occasion for adjustments between 
trust fund and any appropriation, the 
unexpended balance of any such funds 
being for return to foreign governments 
making the advances 
As act, May 25, 1938, as amended by 
act, May 3, 1939, provides for manner 
of disposition of funds received from 
foreign governments in reimburse- 
ment for expenses incurred in connec- 
tion with details of U. 8. employees 
to said governments under said acts, 
such reimbursements may be credited 
directly to appropriations of detailing 
department, and no receipt account 
need be established except such special 
deposit accounts as may be required 
for clearing the deposits, and it is for 
department or agency concerned to 
determine whether credit shall be to 
appropriation from which expendi- 
ture was made or the corresponding 
appropriation current at time reim- 
bursement is received 
As act, May 25, 1938, as amended by act, 
May 3, 1939, provides specifically that 
amounts received from foreign govern- 
ments in reimbursement for expenses 
in connection with details of U. 8. em- 
ployees to said governments shall be 
available for purposes of appropriation 
to which credited, any limitation in 
such appropriation may be considered 
as applicable only to extent of gross 
expenditures chargeable to such limi- 
tation less amounts received in reim- 
bursement for expenses of that charac- 
ter, but when credit is to an appropria- 
tion other than originally used for the 
expenditure the credit should not be 
considered as increasing any limitation 
under appropriation credited 
No objection to paymert of funds by 
foreign governments under act, May 
25, 1938, as amended by act, May 3, 
1939, either as advances or in reim- 
bursement, in whole or in part, for ex- 
penditures incurred by U. 8. Govt. 
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Expense advances, ete.—Continued. 
departments in connection with de- 
tails of its employees to said foreign 
governments under said acts, directly 
with department or agency concerned, 
but since there may be involved in 
such details several departments or 
agencies, payment to State Depart- 
ment in all cases would appear more 
advisable, that Department to credit 
appropriations of the different depart- 
ments and agencies involved 

Incidental miscellaneous travel—reim- 

bursement procedure and necessity for 
travel determinations —traveling ex- 
penses of employee detailed to foreign 
government under act, May 25, 1938, 
incident to detail and in addition to 
travel between his official station and 
his foreign headquarters, are not for 
payment by foreign government to 
employee in view of prohibitions— 
Art. 1, sec. 9, U. 8. Constitution, and 
act, Mar. 3, 1917, against employees 
accepting any present, etc., from any 
foreign government, etc., except as 
provided therein, nor for charging against 
government involved, unless that gov- 
ernment wishes to reimburse U. 8., but 
are for payment from appropriations of 
employce’s department and necessity 
for such travel is matter for said depart- 
ment. 2 Comp. Gen. 634; id. 775 
Involves details of employees to foreign 
governments under act, May 25, 1938, 
and applicability of general limitations 
to their quarters and subsistence allow- 
ances; retirement deductions on their 
additional compensation; applicability 
of restriction on use of foreign vessels to 
their travel; disposition of amounts re- 
ceived from foreign governments as re- 
imbursement for their services, and ex- 
change losses on their compensation, etc. 
Military, naval, etc., personnel: 
Additional pay: 
Exposition duty: 

Army officers ‘detailed from distant 
headquarters” for duty with U. 8, 
Commissioner General, N. Y. 
World’s Fair Comm., who are in 
travel status while so detailed may 
be paid a per diem in lieu of sub- 
sistence not exceeding $5 during 
their absence from permanent sta- 
tion on such duty, their other actual 
extraordinary necessary expenses, 
including expense of procuring spe- 
cial uniforms, being reimbursable 
only on other than a commuted 
basis and when certified by the Com- 
mission as required to fulfill prop- 
erly purposes of joint resolution.... 

Per diem may not be paid, as commu- 
tation for personal expenses, to 


Additional pay—Continued. 

Exposition duty—Continued. 

Army officer detailed as aide to 
U. 8. Commissioner General of 
N. Y. World’s Fair Commission 
from his headquarters at Governor’s 
Island, who may be reimbursed, 
only on other than commuted basis, 
and for such actual extraordinary 
necessary expenses, including ex- 
pense of procuring special uniforms, 
as may be certified by Commission 
as required to fulfill properly pur- 
poses of joint resolution 
Pay and allowance basis: 

Coast Guard officer detailed to Emerg- 
ency Conservation Work pursuant to 
Executive order issued under act, Mar. 
8, 1933, is entitled to pay and allow- 
ances prescribed by law and regula- 
tions under same duty situation in 
Coast Guard where no special pro- 
vision was made for payment other- 


Limitation in Civilian Conservation 
Corps regulations as to change of sta- 
tion baggage allowance is without ef- 
fect on Coast Guard officer detailed 
under applicable executive order, the 
officer being entitled on return to his 
Coast Guard station to reimburse- 
ment for cost of shipment of author- 
ized change of station baggage allow- 
ance prescribed by Coast Guard laws 
and regulations where shipment was 
made at personal expense after his re- 
quest for shipment at Government 
expense was refused, and expense of 
said change of station baggage allow- 
ance shipment is chargeable to Civil- 
ian Conservation Corps, and not 
Coast Guard, funds 


DIPLOMATIC AND CONSULAR SERVICE: 


See Foreign Service, 


DISBURSING OFFICERS AND AGENTS: 


See Foreign Serrice, accountable officers. 
DISCHARGES AND DISMISSALS: 
See Gratuities. 
DISCOUNTS: 
See Contracts, discounts. 
DISTRICT OF COLUMBIA: 


Appropriations. See Appropriations, Dis- 


trict of Columbia, 


Contracts—applicability of ‘‘Kick-back” 


law—in absence of judicial determination 
that Sec. 1 of so-called compensation 
“Kick-back”’ Act of June 13, 1934, does not 
apply to construction, etc., of buildings 
and works under Dist. of Col. appropri- 
ated funds as distinguished from such 
work “financed in whole or in part by 
loans or grants from United States,” and 
in view of terminology of said act and its 
avowed purpose, etc., contracts for con- 
struction of buildings and works under 
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DISTRICT OF COLUMBIA—Con. 
Dist. of Col. appropriated funds should 


include reasonable regulations issued, 
pursuant to authority in sec. 2 of act, by 
Secy. of Treasury and Secy. of Interior for 
inclusion in such contracts in accomplish- 
ment of purposes of sec. 1 of act 
Employees: 
Promotions: 

Limitations: 

Only actual amount expended to pay 
reallocation increases from effective 
dates during fiscal year 1939, and not 
salary increases on basis of the full 
fiscal year, need be charged to limi- 
tation amount provided for realloca- 
tion increase purposes in sec. 7 of 
Dist. of Col. Appro. Act for fiscal 
POM WD sis cats es ins on 

Payments for reallocation increases of 
Dist. of Col. employees denied by 
statute for fiscal year 1938, may now 
be paid within limitations of sec. 7 
of Dist. of Col. Appro. Act for fiseal 
year 1939, ifsaid reallocation increases 
are approved by commissioners, but 
salary increases so paid must be 
charged against limitation amount 
specified in latter appropriation 
act vi soeaceedst ote 

Police and fire departments: 

Leaves of Absence—sick—Dist. of Col. 
policewoman, who, after reporting to 
clinic while on sick leave and being des- 
ignated for return to duty that day, was 
injured while returning home by taxi- 
eab driver who was arrested by officer 
ani found guilty on traffic charge in- 
volved, may not be granted sick leave in 
excess of 30 days, sec. 9, Police Manual 
authorizing, insofar as here pertinent, 
sick leave in excess of 30 days in one year 
only when direct result of injury “in the 
actual performance of duty,’’ and arrest- 
ing of driver by officer, immediately after 
injury, not placing officer in duty status 
retroactively to time of injury 

Relief fund—medical treatment avail- 
ability—payment for medical treatment 
may not be made from said fund where 
there has been no definite finding that, 
notwithstanding probability of relation- 
ship, officer’s disease for which treat- 
ment was given was caused by or re- 
sulted from an injury sustained in the 
performance of duty approximately 13 
years previously, or was otherwise con- 
tracted in actual discharge of duty, par- 
ticularly where board of police and fire 
surgeons has concluded that it ‘‘is faced 
with a medical dilemma that it cannot 
prove or disprove’’.....__.____.. i ve 


Purchases: 


Gasoline, ete.—appropriation limitation 
applicability—cost of gasoline, ete., pur- 
chased under Dist. of Col. appropriation 
act of Apr. 4, 1938, for testing weights 


and measures by or under which sold, is 
chargeable to short weight and measure 
investigation purchase limitations of act, 
but if purchase is for quality testing pur- 
poses cost thereof chargeable to testing 
and inspection limitation of said act ._. 

Zoning plat books—lot, square, highway, 
and park plats, even though in form of 
bound atlases, which form merely frame- 
work upon which is superimposed a 
graphic description of various us:, 
height, and area, districts which consti- 
tute zone plan of Dist. of Col., are not, 
in view of their character and use to 
which to be put, books of reference 
within sec. 3, act, Mar. 15, 1898, prohib- 
iting purchases of books of reference un- 
less such purchases are authorized and 
payment therefor specifically provided 
in law granting appropriation _- 


Schools: 


Librarians: 
Salary restrictions: 

Compliance with restriction in 1939 
D. C. Appropriation Act, providing 
“That the average of the salaries 
paid librarians in the pablic schools 
shall not exceed the average of the 
salaries paid employees performing 
the same grade of work in the Free 
Public Library,” requires that 
proper administrative acticn bc 
taken at beginning of school year 
rather than by adjustment at end to 
prevent proper average of salaries of 
school librarians from being ex- 
ceeded, and if such restriction is 
made applicable to fiscal year 1940, 
action thereunder should be accord- 
SRG aden adsedmnaiunianmbemenn 

General Accounting Office cannot 
‘undertake to determine question of 
fact as to which of positions of librar- 
ians in Public Libraries of Dist. of 
Col. requires “the same grade of 
work” as that performed by schoo) 
librarians, for purposes of restriction 
in 1939 D. C. Appropriation Act, 
providing ‘That the average of the 
salaries paid librarians in the public 
schools shal] not exceed the average 
of the salaries paid employees per- 
forming the same grade of work in 
the Free Public Library’’ 

If D. C. Commissioners find that sal- 
aries of five subbranch librarians in 
Grade SP-5 should be excluded for 
purpose of restriction in 1939 D. C. 
Appropriation Act, providing “That 
the average of the salaries paid li- 
brarians in the public schools shall 
not exceed the average of the salaries 
paid employees performing the same 
grade of work in the Free Public 
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Rental and subsistence allowances—discon- 


DISTRICT OF COLUMBIA—Con. 
Schools—Continued. 


Librarians—Continued. 

Salary restrictions—C ontinued, 
Library,” comparison may be made 
on basis of average for school librar- 
jians and for librarians in Public 
Libraries without inclusion of said 
subbranch Librarians 

Reductions from salaries of school li- 
brarians to conform to provision in 

1939 D. C. Appropriation Act, 
“That the average of the salaries 

paid librarians in the public schools 

shal] not exceed the average of the 
salaries paid employees performing 

the same grade of work in the Free 
Public Library,’ may not be made 

from salary due each of librarians 

for June 1939, but, adjustment 
should be made by rescinding ad- 
ministrative increase in salary ac- 

tion which resulted in violation 

of restriction and collection from 
particular school librarians involved 
Restriction in 1939 D. C. Appropria- 
tion Act, ‘That the average of the 
salaries paid librarians in the public 
schools shall not exceed the average 

of the salaries paid employees per- 
forming the same grade of work in 

the Free Public Library’”’ has refer- 

ence to statutory salary rates paid 

and not to net amount of salaries 
actually paid after making allow- 
ances for leave without pay, etc... - 
Social Security Act allotments—availability 
for training of personnel—title V, Social 
Security Act of Aug. 14, 1935, as amended, 
not providing for training of personnel, 
and there being no general authority in 
Dist. of Col. or specific authorization in its 
appropriations, for such training, allot- 
ments made to District under said title 
for maternal and child welfare and re- 
quired to be matched by its own funds, 
are not available for educational, etc., 
courses of employees involved. Use by 
States of allotments for such purposes, and 
15 Comp. Gen. 1077, authorizing such ex- 
penditures from Dist. of Col. allotments 
for Public Health Work made under title 
VI of the said statute, distinguished _____. 
Taxes—refunds—note treated as retroac- 
tively paid—intangible property taxes 
voluntarily paid Dist. of Columbia by 
executors of estate on amount of note of 
corporation carried on its books as owing 
to estate but subsequently treated as paid 
by court of equity on grounds decedent 
prior to his death had transferred stock 
owned by corporation but standing in his 
name, to make gifts to his daughters, may 
not be refunded in view of rule as to taxes 
voluntarily paid, particularly where stat- 
utory requirements, etc., as to refunds, 
outlined in decision, have not been com- 
pS WS Se ee aes ie 


tinuance effective date—divorce decree of 
Alabama court issued under statute re- 
quiring “that neither party shall again 
marry except to each other until sixty days 
after decree rendered, and that if an appeal 
is taken within sixty days, neither party 
shall again marry except to each other dur- 
ing the pendency of said appeal,”” which 
ordered that “the bonds of matrimony 
heretofore existing between the Complain- 
ant and Defendant be and the same are 
hereby dissolved,” is effective, for discon- 
tinuance of increased dependency (wife) 
allowance purposes, from date of its rendi- 
tion. and not sixty days thereafter. _-. 


EIGHT-HOUR LAW: 


See Contracts. 


EMBEZZLEMENT: 


Postal funds—liability for postal savings in- 
terest credits—amount chargeable to for- 
mer post office clerk who misappropriated 
postal savings funds is not limited to actual 
cash embezzled, but includes, such addi- 
tional amount as it was necessary for Govt. 
to pay by reason of issuing to depositors 
certificates bearing interest adjusted in ac- 
cordance with law and regulations from 
dates of deposits until collection of embez- 
zled amount, and where collection has been 
effected from embezzler, by postmaster in- 
volyed, in amount actually embezzled 
only, amount of said interest is properly 
for charging in postmaster’s accounts. 


92| EMERGENCY RELIEF APPROPRIA- 


24 


TION ACT, 1938: 

See, also, Appropriations, work relief and pub- 
lic works, 1988; Appropriations, work relief 
and relief resolution of Feb. 4, 1939. 

Appropriation availability—vehicle pur- 
chase and hire—there being no general 
statutory restriction on purchase of motor 
trucks, as distinguished from passenger- 
carrying vehicles, trucks may be rented or 
purchased from appropriated funds with- 
out being specified in appropriation if rea- 
sonably necessary to object of appropria- 
tion, and funds allocated under Title II, 
Work Relief Act of 1938, are available for 


Contracts—applicability of Bacon-Davis Act 
wage, etc., provisions—as Emergency Re- 
lief Act of 1938 does not authorize establish- 
ing “specific” wage rates, it is not within 
exception permitted to Bacon-Davis Act 
by sec. 4 thereof, and latter act fs for appli- 
cation to construction contracts in excess 
of $2,000 of Farm Sec. Adm. under cited 
emergency relief act, provisions of sec. 9 of 
said Relief Act, that rates of pay on proj- 
ects shal] be not less than prevailing rates 
for similar work in locality as determined 
by W. P. A. not being inconsistent 
with requirements of Bacon-Davis Act. 
18 Comp. Gen. 285, amplified. Emergency 
Relief Acts for prior years also discussed in 
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Salary—employees placed under civil serv- 
d4ce—prohibition in Sec. 1, Pub. Res. 1, 
Feb. 4, 1939, against use of appropriated 
funds for compensation of incumbent of 
any position placed in competitive classi- 
fied civil service after Jan. 10, 1939, is 
applicable only to compensation paid 
from funds appropriated for “‘work relief 
and relief” by title 1, Work Relief and 
Public Works Appropriation Act of 
1938—, or by said public resolution, but 
not to funds appropriated by title 2 of 
said act—the Public Works appropria- 


Industrial enterprises: 

Appropriation made to Sec. of Agricul- 
ture in Emergency Relief Appro. 
Act of 1938, for “administration, 
loans, relief and rural rehabilitation 
for needy persons,” is not available 
for loans for industrial enterprises, in 
competition with private industry, 
engaged in by associations of rural 
rehabilitation clients of Farm Se 
curity Administration, particularly 
when such enterprises involve manu- 
facture of silk hosiery, an enterprise 
of doubtful relation to agricultural 
pursuits and one which apparently 
tends to defeat purpose and intent of 
telief appropriation 

Cooperative association needy person 
rehabilitation mill or factory engaged 
in processing from agricultural prod- 
ucts a product which does not com- 
pete with existing industries, and 
established prior to Pub. Res. 1, 
Feb. 4, 1939, prohibiting use of funds 
appropriated under 1938 relief act 
and said resolution to establish mills 
in competition with existing indus- 
tries, may be granted an additional 
loan from said funds—18 Comp. Gen. 
608, distinguished—but availability 
of said funds to establish other simi- 
lar mills is for consideration in each 
case and not for determination gen- 


Payments under loan agreements, con- 
sidered in 18 Comp. Gen. 508, with 
cooperative associations for estab- 
lishing hosiery mills at rural rehabili- 
tation projects need not be further 
questioned on ground of nonavail- 
ability of relief funds involved, there 
having been furnished information 
not previously of record in support 
of agreements; administrative prac- 
tice under which agreements were 
made having been approved as to 


Rural rehabilitation clients—Continued. 

Industrial enterprises—Continued. 
similar agreements involving prior 
appropriated funds; and public reso- 
lution of Feb. 4, 1939, prohibiting use 
of funds to establish mills to manu- 
facture articles in competition with 
existing industries, being operative 
prospectively only 


Projects: 


Federal construction: 
Fund allocation requirements: 

Requirement of act, Aug. 2, 1937, as 
amended regarding construction of 
Federal reclamation project, that 
project may be found financially 
feasible when amount to be expended 
from reclamation fund plus amount 
available from other sources for esti- 
mated period of construction equals 
estimated cost of construction, is not 
met by arrangement for allotment 
from Works Progress Administra- 
tion under subsection (1) (d) (2) of 
E. R. A. Act of 1938, and further al- 
lotments, if and when future relief 
appropriations are made, but so 
much of Public Works Appropria- 
tion under sec. 201 (a) of said act may 
be allotted as is necessary to meet 
said requirement 

Sec. 201 (h) of the Emergency Relief 
Appropriation Act, 1938, which pro- 
hibits undertaking of any Federal 
project prior to irrevocable setting 
aside of sufficient funds for its com- 
pletion is for application to funds 
appropriated under title in which 
section appears and not where funds 
for completion are to be appropriated 
from the reclamation fund 


EMPLOYEES’ COMPENSATION COM- 


MISSION: 


Beneficiaries: 


Compensation. See Compensation, death; 
Compensation, disability. 

Payments for Army hospital medical 
treatment—Civilian Conservation Corps 
enrollees—under existing law, Army and 
other Government hospitals are not 
entitled to reimbursement for hospital- 
ization and treatment of Civilian Con- 
servation Corps enrollees and former 
enrollees—beneficiaries of U. 8. Em- 
ployees’ Compensation Commission. 
See 14 Comp. Gen. 706..............-.-. 

Payments for Freedmen’s Hospital medi- 
cal treatment—Freedmen’s Hospital be- 
ing a U. 8. hospital within meaning of 
sec. 9, Employees’ Compensation Act, 
September 7, 1916, as amended, rather 
than a private hospital, notwithstand- 
ing part of revenues are derived from 
private patients, payment by Employ- 
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MISSION—Continued. 

Beneficiaries—Continued. 

ees’ Compensation Commission for 

treatment rendered a beneficiary of said 

Commission is unauthorized 

Compensation. See Compensation, death. 

ENLISTMENT ALLOWANCE: 

Bee Gratuities: 

ENTERTAIN MENT: 

Recreation facilities, etc., for employees— 
use of appropriated funds for recreational 
and entertainment facilities for Govern- 
ment personnel is unauthorized in absence 
of specific statutory authority or authority 
by necessary implication, notwithstanding 
it may be highly desirable to furnish same 
because of absence thereof otherwise and 
location of the work—in this case, a river 
and harbor appropriation project at Mid- 
way Island 

EQUIPMENT: 

Owner-operated—relief projects—procure- 
ment procedure—proposed limiting of pro- 
curement of trucks and equipment for 
W. P. A. relief projects to owner-operators 
as of Nov. 1, 1935, except where insufficient 
to meet the needs, unauthorized as un- 
necessarily restrictive of competition, not- 
withstanding existing procedure of invit- 
ing bids for furnishing, at administratively 
established rates, such equipment through 
registration of owners and assignments 
thereunder by process of rotation has not 
been objected to, though not in strict con- 
formity with sec. 3709, in furtherance of 
purpose for which relief funds were appro- 
priated, but no objection to limitation to 
bona fide owners or purchasers as of date 
of current invitation 

Public buildings. See Public Buildings. 

Rent. See Rent. 

Used: 

Disposition: 

Accounting for value—value of old 
equipment, whether disposed of by 
exchange or sale, is—in absence of stat- 
utory authority otherwise—for de 
posit in miscellaneous receipts in 
accordance with Sec. 3618, R. 8., gross 
price of new equipment being charged 
to appropriation, and statutory au- 
thority to exchange old equipment for 
new, whether in whole or part pay- 
ment, merely changes requirement to 
extent that when so exchanged only 
net cash payment is charged to appro- 
priation—no deposit to credit of mis- 


Exchange v. cash sale—when used equip- 
ment is to be disposed of at time new 
equipment of that kind is purchased, 
disposition of used equipment becomes 
essential part of purchase, and hence, 
inclusion in advertising required un- 
der Sec. 3709, R. 8., of request for both 
exchange and cash bids on used equip- 


Used—C ontinued. 

Disposition—C ontinued. 
ment is mandatory, and specific statu- 
tory authority to exchange used equip- 
ment “in whole or in part payment” 
for new equipment does not require 
any change in application of rule 

Exchanges. See Contracts, exchanges. 


ESTATES OF DECEDENTS: 


See Decedents, Estates of. 


EVIDENCE: 


Necessary—vehicle repair vouchers—in- 
volves statutory limitation on expendi- 
tures for maintenance, upkeep, and repair 
of motor-propelled passenger-carrying 
vehicles from appros. for fiscal year 1939; 
modification of decisions in 17 Comp. Gen. 
285; id. 825; id. 891; id. 1127, so as to require 
only statement on voucher as to make and 
mode! of car, and administrative certificate 
that statutory limitation has not been 
exceeded; also procedure where vehicles 
are transferred from one agency to another; 
where replacements are from stocks on 
hand; where equipment and accessories 
are replaced; where repairs are made by 
Govt. repair shops; and the keeping of 
administrative cost schedules for exami- 
nation by G. A. O., as deemed necessary. 


EXCHANGE: 


Loss by: 
Officers and employees in foreign coun- 
tries: 

Detailed employees—foreign govern- 
ments—where additional compensa- 
tion and allowances for quarters and 
subsistence for employees detailed to 
American Republics, etc., under act, 
May 25, 1938, is fixed on basis of in- 
creased living costs due to residence in 
country to which detailed, no exchange 
losses arise within act, Mar. 26, 1934, 
nor can such losses otherwise arise in 
connection with details to Philippine 
Islands as Executive orders issued un- 
der 1934 act have made no provision 


Last foreign port a place of refueling, 
etc.—where naval vessel temporarily 
based at Villefranche, France, sailed 
therefrom to return to U. 8. and while 
en route touched at Gibraltar, B. P. 
merely to obtain fuel and to transfer 
hospitalized man to ship, departure 
from Villefranche is in fact termina- 
tion of duties for which assigned to 
European waters for exchange relief 
purposes, and exchange losses are for 
computation on exchange situation 
existing at Villefranche on date of de- 
parture therefrom rather than that 
existing at Gibraltar, B. P. on date of 


Standard v. daylight saving time com- 
putations—time of commencement of 
travel, or of status entitling Foreign 
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Loss by—Continued. 
Officers and employees in foreign coun- 
tries.—Continued. 
Service officer to exchange relief, must 
be considered and computed on basis 
of U. 8. standard time of zone within 
which act was performed and not on 
basis of daylight saving time involved 


FARM SECURITY ADMINISTRATION: 


Homestead projects—rental collections— 
transmission by armored car service—no 
legal objection to contracting, after com- 
petitive bidding, for armored car service 
for transportation of rental collections from 
resettlement projects of Farm Security 
Adm. to nearby Metropolitan banks or 
Government depositories, provided funds 
remain in custody of Government employ- 
ees during movement, in view of authority 
conferred by sec. 3, act of June 29, 1936, 
regarding operation and maintenance of 
such projects, 6 Comp. Gen. 741, distin- 
guished; Government Losses in Shipment 
Act, nonapplicability to local transmission 
of public funds in custody of Government 
employees, and A-26707, Apr. 12, 1929, and 
A-49707, July 25, 1933, discussed 


FEDERAL HOUSING ADMINISTRA- 


TION: 

Employees—compensation changes—reor- 
ganization of Government agencies— 
purpose of sec. 402, President’s Reorgani- 
zation Plan No. 1, effective July 1, 1939, 
being to effect coordination rather than 
transfer or consolidation of the establish- 
ments, including Federal Housing Ad- 
ministration, in the “Lending Agencies” 
placed under Federal Logan Administrator 
the provisions of sec. 10 (b), Reorganization 
Act of April 3, 1939, which relate specifi- 
cally to “Any transfer of personnel” have 
no application to personnel of Federal 
Housing Administration, and do not pre- 
clude changes in salary rates of such per- 
sonnel during fisca) year 1940 


FEDERAL PRISON INDUSTRIES, INC.: 


See Penitentiaries and Prisons. 


Attorneys. See Attorneys. 

Auto parking—appropriation availability— 
appropriated moneys not available for 
“service cards” for parking Government 
vehicles in metered zone in lieu of payment 
of parking fee rates, notwithstanding 
charge for such cards is nominal and fee 
is to cover cost of inspection, installation, 
operation, control, etc., of parking area and 


Foreign Service. See Foreign Service. 
Indians. See Indian Affairs. 
Witnesses. See Witnesses. 


FOREIGN SERVICE: 


Accountable officers—bank draft losses— 
Government accounting officer being re- 
sponsible under bond for safekeeping of 
public moneys coming into his possession, 
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and this liability being unaffected by lack 
of negligence when loss occurs and excus- 
able for losses due only to acts of God or 
public enemy, matter of vice consul pri- 
vately negotiating with other creditors of 
“closed” bank in effort to obtain larger 
percentage liquidation of claims is re- 
sponsibility of that officer, and not for 
authorization by G. A. O., the officer 
being directly responsible for any loss 
caused by dishonoring of draft purchased 
from “‘closed’’ bank in transmitting to 
Treasury of Government funds 
Allowances—quarters. See Quarters, quar- 
ters allowance, Foreign Service. 
Employees—citizenship requirement appli- 
cability—prohibition in State Dept. 
Appro. Act for fiscal year 1939, and other 
appropriation acts, against use of funds to 
pay other than citizens, etc., being spe- 
cifically limited to officers and employees 
“whose post of duty is in the continental 
United States,’ the certificate showing 
compliance with the statutory restriction, 
required by office circular, June 27, 1938, 
A~-94386 and A-95291, need not be fur- 
nished in case of personne] whose posts of 
duty are outside continental United 
State, including personnel of Foreign 
Service... ..... : 
Fees—document authentication—refunds— 
where there is no error on part of Gov't or 
defect in any service rendered by American 
consul in connection with certificates con- 
cerning purchase and scrapping of vessels, 
but at most misunderstanding on part of 
applicant for service as to requirements of 
U. 8. Maritime Commission, refund of 
fees collected for services rendered in good 
faith is not authorized y 
Officers—transit time pay after retirement— 
where notwithstanding uniform retire- 
ment date act, a foreign service officer is 
retired prior to first day of following month, 
no payment of annuity for period prior to 
first of following month is authorized, nor 
may payment be made of transit time pay 
for period after last day of month in which 
erroneously retired, question whether en- 
titled to such pay for period between er- 
roneous date of retirement and first of 
following month while not in receipt of 
retirement annuity not being of definite 
determination on basis of facts shown. 4 
Comp. Gen. 376, modified in part. __.___. 


FORTY-HOUR WEEK: 


Compensation. See Compensation, forty- 
hour week. 

Sundays and holidays. See Sundays and 
Holidays. 

Tours of duty—administrative authority— 
it is within administrative discretion to 
fix forty-hour weekly tour of duty on any 
of seven days of any week, and if in exer- 
cise of that discretion, in an emergency, 
days of work in any week are adjusted so 
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that holiday falls on nonwork day, forty- Public—Continued. 
hour weekly tour of duty to be on other Collections—Continued. 
days of that week, employee would be en- Foreign government payments for sery- 


titled to only his regular pay for five days 
worked with no pay for holiday which fell 
on his nonwork day. 
FRACTIONS: 
Bee Payments. 
FRAUD: 
See Vouchers, fraudulent. 
FREED MEN’S HOSPITAL: 
Status—is a U. S., rather than private, hos- 


Collections: 
Foreign government payments for serv- 
ices rendered: 

Advances from foreign governments 
for use in defraying expenses of U.S. 
employees detailed to said govern- 
ments under act, May 25, 1938, as 
amended by act, May 3, 1939, may 
be placed in trust fund established 
pursuant to authority of said acts, 
and funds thereunder expended 
upon vouchers prepared by detailing 
Government agencies and accounted 
for in accordance with G, A. O. Gen. 
Regulations 80, of Aug. 15, 1934, 
there thus being no occasion for ad- 
justments between trust fund and 
any appropriation, the expended 
balance of any such funds being for 
return to foreign governments mak- 
ing the advances.................... 

As act, May 25, 1938, as amended by 
act, May 3, 1939, provides for manner 
of disposition of funds received from 
foreign governments in reimburse- 
ment for expenses incurred in con- 
nection with details of U. 8S. em- 
ployees to said governments under 
said acts, such reimbursements may 
be credited directly to appropria- 
tions of detailing department, and 
no receipt account need be estab- 
lished except such special deposit ac- 
counts as may be required for clear- 
ing deposits, and it is for department 
or agency concerned to determine 
whether credit shall be to appropri- 
ation from which expenditure was 
made or the corresponding appropri- 
ation current at time reimbursement 


As act, May 25, 1938, as amended by 
act, May 3, 1939, provides specifi- 
cally that amounts received from 
foreign governments in reimburse- 
ment for expenses in connection with 
details of U. 8. employees to said 
governments shall be available for 
purposes of appropriation to which 
credited, any limitation in such ap- 
propriation may be considered as 


ices rendered—Continued. 
applicable only to extent of gross ex- 
penditures chargeable to such limi 
tation less amounts received in reim- 
bursement for expenses of that char- 
acter, but when credit is to an appro- 
priation other than originally used 
for the expenditure the credit should 
not be considered as increasing any 
limitation under appropriation 


No objection to payment of funds by 
foreign governments under act, May 
25, 1938, as amended by act, May 3, 
1939, either as advances or in reim- 
bursement, in whole or in part, for 
expenditures incurred by U. 8. 
Government departments in con- 
nection with details of its employees 
to said foreign governments under 
said acts, directly with department 
or agency concerned, but since there 
may be involved in such details sev- 
eral departments or agencies, pay- 
ment to State Department in all 
cases would appear more advisable, 
that Department to credit appropri- 
ations of the different departments 
and agencies involved seas 


Small amounts—where administratively 


determined that cost of collection of 
unpaid Government loan principal 
and interest would greatly exceed 
amounts recovered on claims of less 
than one dollar no objection to aban- 
doning collection, but, should same 
debtor become involved in other tran- 
actions of agency abandoned indebt- 
edness should also be taken into con- 
sideration for collection 


Transmission by armored car service— 


no legal objection to contracting, after 
competitive bidding, for armored car 
service for transportation of rental col- 
lections from resettlement projects of 
Farm Security Adm. to nearby Metro- 
politan banks or Govt. depositories, 
provided funds remain in custody of 
Govt. employees during movement, in 
view of authority conferred by sec. 3, 
act of June 29, 1936, regarding opera- 
tion and maintenance of such projects, 
6 Comp. Gen. 741, distinguished; 
Govt. Losses in Shipment Act, non- 
applicability to local transmission of 
public funds in custody of Govt. em- 
ployees, and A-26707, Apr. 12, 1929, 
and A-49707, July 25, 1933, discussed _- 


Embezzlement. See Embezzlement. 
Emergency relief: 
Availability for mixed relief and regular 


project—appropriation for emergency 
construction of public buildings out- 
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‘ 


side Dist. of Col. contained in Third 
Deficiency Appropriation Act, 1937, is 
available for relocation of residential 
building on approved public building 
project consisting uf ‘‘Replacements, 
etc.”” at Coast Guard Depot, Curtis 
Bay, Baltimore, Md., and necessary 
incidental expenses of relocation of ap- 
proaches, etc., thereto, and there ap- 
pears no legal objection to use of labor 
paid from relief fund allotments in 
connection with said relocation...... 
See, also, Emergency Relief Appropriation 
Act, 1988. 


Expenditures: 


Discretionary authority: 

Accounting officers are not concerned 
with apparent general merit of pro- 
posed expenditure but whether 
Congress, has by law authorized 
expenditure involved, and omissions 
from contracts of provisions required 
by law to be included therein, as well 
as inclusions not authorized by law 
and outside appropriations, neces- 
sarily are for questioning on funda- 
mental basis that it is for Congress 
to say how and on what conditions 
public moneys shall be spent... ... 

Although Congress in making appro- 
priations under its exclusive juris- 
diction as conferred by Constitution 
Jeaves largely to administrative dis- 
cretion, choice of ways and means to 
accomplish objects thereof that ad- 
ministrative discretion may not 
transcend statutes, nor be exercised 
in conflict with law, nor for accom- 
plishment of unauthorized purposes, 
and unauthorized objectives may 
legally no more be reached indirectly 
by stipulations in contracts than by 
direct expenditure__................ 

Contract stipulations tending to re- 
strict competition and increase cost 
of performance are unauthorized 
unjess reasonably requisite to ac- 
complishment of legislative purposes 
of contract appropriation involved, 
or unless such stipulations are ex- 
pressly authorized by statute, and 
where Congress has legislated it is 
not open to administrative discre- 
tion to stipulate contract conditions 
beyond or at variance with those 
directed by statute _.............. 

Home Owners’ Loan Act cf 1933, vest- 
ing in Corporation authority to de- 
termine its expenditures and manner 
in which they shall be incurred, etc., 
without regard to any other law gov 
erning expenditure of public funds, 
does not vest such discretion in its 

individual officers but requires de- 
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termination by Corporation, and, 
in absence of a Corporation deter- 
mination to contrary, statutes and 
regulations generally applicable to 
Federal contracts are for applica- 
tion to contracts of Corporation. 14 
Comp. Gen. 698, cited, and A-49652, 
June 28, 1933, amplified 


Loans: 
Cooperative associations: 


Industrial enterprises by rural rehabil- 
itation clients: 

Appropriation made to Sec. of Agri- 
culture in Emergency Relief Ap- 
pro. Act of 1938, for “‘administra- 
tion, loans, relief, and rural rehabil- 
itation for needy persons,” is not 
available for loans for industrial 
enterprises, in competition with 
private industry, engaged in by 
associations of rural] rehabilitation 
clients of Farm Security Adminis- 
tration, particularly when such 
enterprises involve manufacture of 
silk hosiery, an enterprise of doubt- 
ful relation to agricultural pursuits 
and one which apparently tends to 
defeat purpose and intent of relief 
coc nen apaneabeoes 

Cooperative association needy per- 
son rehabilitation mill or factory 
engaged in processing from agri- 
cultural products a product which 
does not compete with existing 
industries, and established prior 
to Pub. Res. 1, Feb. 4, 1939, pro- 
hibiting use of funds appropriated 
under 1938 relief act and said reso- 
lution to establish mills in compe- 

_ tition with existing industries, 
may be granted an additiona) loan 
from said fands—18 Comp. Gen. 
508, distinguished—but availa- 
bility of said funds to establish 
other similar mills is for considera- 
tion in each case and not for de- 
termiation generally.............. 

Payments under loan agreements, 
considered in 18 Comp. Gen. 508, 
with cooperative associations for 
establishing hosiery mills at rural 
rehabilitation projects need not be 
further questioned on ground of 
nonavallability of relief funds {n- 
volved, there having been furnish- 
ed infortiation not previously of 
record in support of agreements; 
administrative practice under 
which agreements were made 
having been approved as to similar 
agreements involving prior appro- 
priated funds; and public resolu- 

tion of Feb. 4, 1939, prohibiting use 


Page 


470 


508 


F 
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Cooperative associations—C ontinued. 

Industrial enterprises by rural rehabil- 
itation clients—Continued. 
of funds to establish mills to man- 
ufacture articles in competition 
with existing industries, being 
operative prospectively only-_.... 
Noncollection of debts less than $1— 
where administratively determined 
that cost of collection of unpaid Gov- 
ernment loan principal and interest 
would greatly exceed amounts recov- 
ered on claims of less than one dollar, 
no objection to abandoning collection, 
but, should same debtor become in- 
volved in other transactions of agency, 
abandoned indebtedness should also be 
taken into consideration for collection_. 
Losses—draft dishonored account bank 
closing—Government accounting officer 
being responsible under bond for safe- 
keeping of public moneys coming into 
his possession, and this liability being 
unaffected by lack of negligence when 
loss occurs and excusable for losses due 
only to acts of God or public enemy, 
matter of vice consul privately negotiat- 
ing with other creditors of “closed” bank 
in effort to obtain larger percentage 
liquidation of claims is responsibility 
of that officer, and not for authorization 
by G. A. O., the officer being directly 
responsible for any loss caused by dis- 
honoring of draft purchased from 
“closed”’ bank in transmitting to Treas- 
ury of Government funds 

Trust—unemployment relief—railroad un- 
employment fund transfers—while “pre- 
liminary amount” for each State for trans- 
fer under sec. 13 (c) of Railroad Unem- 
ployment Insurance Act of June 25, 1938, 
from State unemployment trust fund to 
railroad unemployment insurance account 
in unemployment trust fund, is for deter- 
mination, under statute, as of June 30, 
1939, there is no requirement that transfers 


wise affords protection to disbursing 
officers who make payments in accord- 
ance with the preaudit certification, and 
also eliminates necessity for questioning 
of improper payments with its accom- 
panying consideration as to liability of 
disbursing officer, liability of certifying 
officer, and liability of payee to refund 
payment not legally due__- 

Precedent acceptability—not a precedent 
for future administrative action 


Collections—debts less than $1—where ad- 


ministratively determined that cost of col- 
lection of unpaid Government loan princi- 
pal and interest would greatly exceed 
amounts recovered on claims of less than 
one dollar, no objection to abandoning col- 
lection, but, should same debtor become 
involved in other transactions of agency, 
abandoned indebtedness should also be 
taken into consideration for collection 


Decisions: 


Doubtful questions of law and fact—when 
a case arises with respect to which there 
is no controlling judicial precedent, and 
substantial doubt exists as to action 
which a court of competent jurisdiction 
might take, it is duty of accounting 
officers of Government to resolve doubt 
in favor of interpretation which wil) best 
serve interest of U.S 

Requests—unauthorized—question 
whether present employees of Soc. Sec. 
Board who are on civil-service open reg- 
isters, and are certified for positions of 
higher or lower grade, may be appointed 
at increase or decrease in salary, etc., be- 
cause of salary, etc., change prohibition 
of sec. 10 (b). Reorganization Act of 
Apr. 3, 1939, involves situation which can 
arise only after July 1. 1939, when the 
Board will be administered as part of 
Federal Security Agency, and which 
may not therefore, under jurisdiction 
conferred on G. A. O. be decided upon 
submission of Chairman of said Board_-. 


be madeon or as of June 30, 1939, when, in Divisions—post Office Department—name 
fact, the “‘preliminary amount” cannot be changed to Postal Accounts Division 
ascertained until a later date 930 effective July 1, 1939. 
FURLOUGHS: Jurisdiction: 
See Leaves of Absence. Adjusted compensation—where Secy. of 
GENERAL ACCOUNTING OFFICE: War has determined former soldier was 


Audit: 

Postal savings transactions—while act, 
June 25, 1910, as amended, which pro- 
vides for establishment of postal savings 
depositories, vests in board of trustees ad- 
ministrative functions thereof, including 
administrative audit, final audit is im- 
posed on General Accounting Office by 
act, June 10, 1921 

Preaudit—effect of—audit by Govern- 
ment accounting officers in advance of 
payment is in interest of U. 8. and other- 


161412—39——70 


“veteran” within World War Adj. 
Comp. Act, notwithstanding dishonor- 
able discharge and although contrary to 
2 Comp. Gen. 162, 167, and Veterans’ 
Adm. has issued adjusted service certifi- 
cate on basis of War Dept. certification, 
under which payment has been made, 
General Accounting Office precluded by 
sec. 305 and 310 of World War Adj. Comp. 
Act from disallowing credit for otherwise 
lawful payments made thereunder, duty 
of accounting officers having been per- 
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formed by bringing the unlawful pay- 
ments to administrative attention by 
notices of exception in the audit of the 
payments involved 

Administrative matters—retirement act 
applicability—questions because of trans- 
fer under President’s Reorganization 
Plan II, effective July 1, 1939, of Bureau 
of Lighthouses from Commerce Dept. to 
Coast Guard, as to whether employees 
so transferred are entitled to retirement 
under sec. 6, Lighthouse Service Retire- 
ment Act of June 20, 1918, as amended, 
or under any particular act, are primarily 
for administrative determination guided 
by legal opinions of Atty. Gen. on partic- 
ular questions of law concerned, and nct 
matters requiring consideration of 
G. A. O. under its statutory duties with 
reference to determination of proper uses 
of public funds 

Checks — adjusted compensation pay- 
ments—where checks issued under Ad- 
justed Compensation Payment Act, 
1936, are covered into “Outstanding 
Liabilities,” claims for proceeds there- 
after are for settlement by G. A. O. and 
not the Treasury Department, notwith- 
standing provisions of the act as to pay- 
ment determinations. 

Claims—transportation of destitute Amer- 
ican seamen—claim of steamship line 
in connection with transportation to 
U. 8. of shipwrecked or destitute Ameri- 
can seamen on vessels of same company 
on whose vessel they last served is for 
settlement by G. A. O. in accordance 
with established procedure 

Contracts—administrative needs—it is not 
responsibility of accounting officers to 
determine administrative needs but to 
see that law with respect to such needs is 
complied with and that appropriated 
moneys be not expended in violation . f 
applicable statutes. 

Discretionary expenditures—accounting 
officers are not concerned with apparent 
general merit of proposed expenditure 
but whether Congress, has by law au- 
thorized expenditure involved, and 
omissions from contracts of provisions 
required by law to be included therein, 
as well as inclusions not authorized by 
law and outside appropriations, neces- 
sarily are for questioning on fundamental) 
basis that it is for Congress to say how 
and on what conditions public moneys 


Employees citizenship status determina- 
tions: 

It is primarily, and in first instance, 
duty and responsibility of adminis- 
trative office to determine that em- 
ployees paid from appropriations 


Employees citizenship status determ ina- 
tions—Continued. 
containing citizenship restriction pro- 
visions are satisfactorily qualified in 
this regard, and pay roll certifications 
in prescribed form, will not be ques- 
tioned by G. A. O. in absence of infor- 
mation to contrary, but if there is ad- 
ministrative doubt as to sufficiency of 
citizenship, ete., proof submitted, 
matter should be forwarded to G. 


Not for G. A. O. to determine whether 
employee is or is not a citizen, or 
whether declaration of intention and 
subsequent honorable discharge from 
U. 8. Army constituted on Apr. 27, 
1938—date of State Depart. Appro. 
Act for fiscal year 1939, in which one of 
several appropriation act citizenship 
restrictions on compensation appears— 
a valid declaration, or that he owed 
allegiance to U. 8. within meaning of 
said act, but in absence of decision by 
competent authority that statutory 
requirements were met prior to July 
1, 1938, salary payment unauthorized 
until he becomes a citizen 

Questions of other than paying agencies— 
question re legality of appointments and 
covering of personnel into competitive 
classified civil service, presented by an 
agency other than the paying agency 
involved, not within decision jurisdic- 
tion conferred upon Comptroller General 
by statute 

Submission by offiver tu be placed under 
head of new agency—question whether 
present employees of Soc. Sec. Board 
who are on civil-service open registers, 
and are certified for positions of higher or 
lower grade, may be appointed at in- 
crease or decrease in salary, etc., because 
of salary, etc., change prohibition of sec. 

10 (b), Reorganization Act of Apr. 3, 

1939, involves situation which can arise 

only after July 1, 1939, whenthe Board 

will be administered as part of Federal 

Security Agency, and which may not, 

therefore, under jurisdiction conferred 

on G. A. O. be decided upon submission 
of Chairman of said Board 


Practice: 


Check forgeries—hereafter in all alleged 
check forgery cases, reports of secret 
service investigations will be requested 
and prompt notice given interested in- 
dorsers, without demanding remittance, 
Treas. of U. 8. also to be advised, and 
matter referred to him for recovery of 
amounts involved through usual recla- 
mation proceedings, if, upon investiga- 
tion, it is found reimbursement should 
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Continued. 
Practice—Continued. 

Doubtful claims—Government account- 
ing officers, out of protection to them- 
selves and the United States, will not 
certify for payment claims of doubtful 
validity in fact or in law 

Regulations—appropriation limitation sym- 

bols—Emergency Relief Act, 1938—No. 81, 

Supp. 4, July 1, 1938. 

Reports—act, Apr. 10, 1928. See Claims, act, 

April 10, 1928. 

Settlements: 

Effect of administrative findings of fact— 
where contract provides that disputes 
concerning questions of fact involving 
liquidated damages, and changes in work 
involving contract price changes, should 
be decided by administrative officers 
and be final and conclusive, settlement 
of claim by G. A. O., in amount less than 
that claimed, must be sustained, not- 
withstanding claimant’s complaint that 
settlement is without equity as it is 
based on decisions of administrative 
officers with whom the dispute was had, 
the settlement having been pursuant to 
findings of proper administrative officers 
made in accordance with contract terms- 

Precedent nonacceptability—Genera]l Ac- 
counting Office claims settlement of 
individual claim is not to be regarded as 
necessarily controlling disposition of 
any other claim or as precedent stating 
rule of law for general guidance of ad- 
ministrative officers of Government... 


GENERAL AVERAGE: 


Liability—property, private—Government 
». private obligation—owner of property is 
party liable for contribution in general 
average and this rule is applicable to ship- 
ments of personal effects of officers, etc., 
of the Government on permanent change 
of station, accordingly accounting officers 
may not follow Hodges case, 84 Ct. Cls. 380, 
holding Government liable in general 
average in connection with such ship- 
ments, until matter has had further judicial 
consideration, or there is legislation affir- 
matively authorizing such payments.-..- 


GOVERNMENT PRINTING OFFICE: 


Stationery purchases for other agencies. 
See Printing and Binding; Stationery. 


GRATUITIES: 


See, also, Clothing. 

Aviation cadets—lump sum payment after 
4 years—proportionate lesser service pay- 
ments—sec. 6, act, Apr. 15, 1935, authoriz- 
ing payment of lump sum to aviation 
cadets of Naval Reserve and Marine Corps 
Reserve upon release from active duty 
clearly limited such payments to releases 


Enlistment allowance—Regular Army Re- 
serve—citizenship requirements—enlist- 
ment allowance being pay by another 
name, and Army statutes prohitibing use 
of appropriations for payment of persons 
not citizens of U. 8. having been designed 
to prohibit enlistment of aliens, a soldier 
enlisted in Regular Army Reserve under 
act, Apr. 25, 1938, who is not citizen of 
U. &., is not entitled to pay provided for 
men enlisted for that service, nor may 
payment of such pay be authorized by 
advance decision on presumption of citi- 
zenship and thereby proper action in audit 
of accounts be forestalled should it be 
found that payments were made to per- 
sons for whom appropriation is specifically 
made not available because of noncitizen- 


Limitations—commission revocations—last 
proviso of sec. 14 (a), Navy Line Personnel 
Act of June 23, 1938, that ‘‘no officer dis- 
charged by reason of revocation of com- 
mission within a period of probation shall 
receive advanced pay or allowances upon 
such discharge,” is for application to those 
officers serving under revocable commis- 
sions under sec. 2, act of May 6, 1932, and 
who under terms of said act were, within 
discretion of Secretary of Navy, in some 
cases, permitted to receive advanced pay-- 

Six months’ death—married children as 
beneficiaries—words ‘‘toany married child 
or unmarried child over twenty-one years 
ofage * * * who is not actually a de- 
pendent of such deceased officer or enlisted 
man” in act, Mar. 2, 1923, amending act, 
Dec. 17, 1919, authorizing payment of six 
months’ pay to certain specified benefic- 
iaries of officers and enlisted men of Reg- 
ular Army under certain conditions, clearly 
forbid such payments to married children, 
notwithstanding allegation of dependency 
on deceased officer or enlisted man 


GUARDIAN AND WARD: 


Payments—natural guardians—where no 
legal guardian has been appointed and 
such appointment is not otherwise neces- 
sary or contemplated, and expenses inci- 
dent to guardianship proceedings are dis- 
proportionate to amount involved, pay- 
ment of small amounts due minors from 
U. 8. may be made, in proper cases 
and where interests of Govt. are ade- 
quately protected, to person acting in 
loco parentis who has custody of minor and 
contributes to his support. Present case 
involves monthly payments due minor 
under sec. 10, Employees’ Compensation 


“from a period of active duty of four years HOME OWNERS’ LOAN CORPORA- 
or more,’”’ and proportionate benefits may TION: 

not be paid to such cadets released from Funds—expenditures— discretionary author- 

period of active duty oflessthan4years.... 532 ity—Home Owners’ Loan Act of 1933, 








‘ 





HOME OWNERS’ LOAN CORPORA- 
TION—Continued. 
vesting in Corporation authority to de- 
termine its expenditures and manner in 
which they shall be incurred, ete., without 
regard to any other law governing expendi- 
ture of public funds, does not vest such 
discretion in its individual officers but 
requires determination by Corporation, 
and, in absence of a Corporation determin- 
ation to contrary, statutes and regulations 
generally applicable to Federal contracts 
are for application to contracts of Corpo- 
ration. 14 Comp. Gen. 698, cited, and 

A-49652, June 28, 1933, amplified ._....._. 

HOUSING AUTHORITY, UNITED 

STATES: 

Employees: 

Compensation and traveling expenses for 
service abroad—consultant of U. 8. 
Housing Authority, employed on per 
diem basis and contemplating iravel in 
Europe for personal reasons, may not 
be paid compensation while in Europe 
and while engaged in housing condition 
studies for Authority, intention of Con- 
gress as to expenditure of public funds 
in connection with travel abroad being 
evidenced by statutory limiting of travel 
ing expenses to travel in U. 8., its terri- 
tories, etc., and restricting of establishing 
of branch offices or agencies to U. 8. even 
were there not also involved objectionable 
commingling of private with Govern. 
nent RNNIN cS tei bs insiciieceice 

Limitation on promotions: 

Proviso in appropriation for U. 8. Hous- 
ing Authority for fiscal year 1940, that 
no funds made available for adminis- 
trative espenses be used to increase 
salary of any position which on date of 
approval of act is provided for at rate 
of $4,000 or more per annum, except 
in consequence of reallocation of posi- 
tion under Classification Act of 1923, 
as amended, does not prohibit an in- 
crease in compensation, during fiscal 
year 1939, to employee who on May 10, 
1939—date of approval of act—was re- 
ceiving $4,000 or more per annum, but 
would require reduciion in increased 
salary rate on July 1, 1939, to rate re- 
ceived by employee on May 10, 1939, 
if occupying same position............ 

Proviso in appropriation for U. 8. Hous- 

ing Authority for fiscal year 1940, that 

no funds made available for adminis- 

trative expenses be used to increase 

salary of any position which on date 
approval of act is provided for at rate 
of $4,000 or more per annum, except in 
consequence of reallocation of position 
under Classification Act of 1923, as 
amended, does not prohibit an increase 
in salary to or above $4,000 per annum 
at any time, in case of an employee 
receiving less than $4,000 on date of 
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700 


875 


STATES—Continued. 
Employees—Continued. 
Limitation on promotions—C ontinued. 


approval of act, provided applicable 
average of grade salary provision is not 


Proviso in appropriation for U. 8. Hous- 
ing Authority for fiscal year 1940, that 
no funds made available for adminis- 
trative expenses be used to increase 
salary of any position which on date of 
approval of Act is provided for at rate 
of $4,000 or more per annum, except in 
consequence of reallocation of position 
under Classification Act of 1923, as 
amended, is effective July 1, 1939, but 
is for executing upon status of salary 
of position as of May 10, 1939, date 
approval of act, and words “‘salary of 
any position,” used therein, mean 
any salary paid an employee within 
salary range of grade in which his po- 
sition has been allocated.............. 


INDIAN AFFAIRS: 
Fees: 
Medical, etc., services: 


Disposition: 

Provision in Interior Dept. Appro., 
1939, under Bureau of Indian Affairs, 
Conservation of Health, providing 
for collection of fees from Indians for 
medical, hospital, and dental serv- 
ice, and for their covering into Treas- 
ury, supersedes act, May 7, 1926, as 
to disposition of fees to extent that 
such fees, not result of expenditures 
from tribal funds, are now for cov- 
ering into miscellaneous receipts... 

Provision in Interior Dept. Appro., 
1939, under Bureau of Indian Af- 
fairs, General Support and Admin- 
istration, for collection of fees from 
individual Indians for services per- 
formed for them, and for their cov- 
ering into Treasury, authorizes 
charging of fees for such services or 
work done in behalf of Indian tribes 
and/or individual Indians hereto- 
fore without charge, and not within 
purview of act, Mar. 1, 1933, and 
such fees, when not derived from ac- 
tivity operated or maintained from 
from Indian tribal funds, are for 
covering into miscellaneous receipts. 


Indians: 
Claims settlement procedure — Indian 


agency superintendent’s claim—pro- 
ceeds of government check payable to 
Indian now deceased, may not be paid 


superintendent of Indian agency where 


Indian died until heirs have been de- 


termined or legal. representative ap- 


pointed and claims have been presented 
by or on behalf of heirs, in absence of 


showing decedent was incompetent 
adult Indian or minor recognized as 


875 


875 


416 


416 
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INDIAN AFFAIRS—Continued. 

Indians—Continued. 

ward of Government, act Feb. 25, 1933, 
asserted as authority for payment to 
superintendent as ex officio administra- 
tor of decedent’s estate, not embracing 
other than these two classes 

Murder investigation expenses—duty of 
investigating murder of Indian volun- 
tarily away from reservation in juris- 
diction subject to authority of State is 
primarily for State authorities, but as 
travel involved in particular case had 
for its purpose protection and welfare of 
living Indians under Government’s gen- 
eral care and supervision, in addition to 
investigation of death of an Indian, ex- 
pense incident thereto may be considered 
proper charge against appropriation for 
General Support and Administration of 
Indian Property, 1938. 16 Comp. Gen. 
$2, distinguished...................... == 

INSURANCE: 

Mails. See Post Office Department. 

Property, public—Government losses in 
Shipment Act—inaprlicability to local 
transmission of funds in custody of Gov- 
ernment employees 

Public liability, fire, etc., contract provi- 
sions—no legal objection to inclusion in 
Farm Security Administration construc- 
tion contracts under Emergency Relief 
Appropriation Act of 1938, of provision 
requiring contractor to furnish public li- 
ability insurance against injuries to mem- 
bers of public from accidents, ete., and 
fire and tornado insurance upon all work 
in place and materials stored at building 
site, if administratively determined nec- 
essary to objects of appropriation 

Veterans. See Veterans Administration. 

INTEREST: 

Judgments—appealed cases—Governmet lia- 
bility for double interest—act of Sept. 30, 
1890, providing that on Court of Claims 
judgments in favor of claimants which 
have been appealed by U. S. and affirmed 
by Supreme Court, interest, at rate of 4% 
per annum, shall be allowed and paid from 
date of filing transcript of judgment in 
Treasury Dept. up to and including date 
of mandate of affirmance by Supreme 
Court, requires only that interest be paid 
on that part of judgment which did not 
itself carry interest 

Loans—adjusted compensation. See Veter- 
ans’ Administration, adjusted compensation, 
loans. 

Retirement deposits—refunds of voluntary 
contributions—where State Department 
Foreign Service officer, without require- 
ment or authorization of law, has paid 
into Foreign Service officers’ retirement 
and disability fund amount based on 
service as clerk-translator for period prior 
to July 1, 1924, effective date of act, May 
24, 1924, authorizing establishment of re- 
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903 


tirement system, deposit may not be con- 
sidered for retirement benefit purposes and 
should be refunded to officer without in- 


INVESTIGATIONS: 
Appropriation availability. See Appropria- 
tions, availability, investigations. 
JOINT SERVICE PAY ACT: 
See Pay. 
JUDGMENTS: 

See Interest. 

JURISDICTION: 

See various departments, establishments, and 
agencies. 

LAND: 
See Real Estate. 
LEASES: 

Alterations. See Leases, repairs, and im- 
provements. 

Damages — Government liability — reason- 
able use for purpose for which leased— 
where lease of building for use of C. C. C. 
Co. provided for restoration of premises to 
same condition as existed at time of enter- 
ing upon same, reasonable and ordinary 
wear and tear, etc., excepted, reasonable 
and ordinary wear and tear contemplated 
is that presumed from reasonable use for 
purpose for which leased, and where alleg- 
ed damages were only such as might be 
presumed to result from reasonable use for 
purpose for which leased, there is no 
Government liability for the damages 


Publie property—delayed claim of excessive 
rental—difference between rental volun- 
tarily paid, under agreement for use of 
lands, etc., as power development site in 
national forest, at rate established by 
agreement and rental as computed on basis 
of subsequent general change for permits 
by regulation issued pursuant to authority 
of statute, may not be refunded where 
amount involves an estimate and claim 
is not made until after more than 20 years 
notwithstanding alleged  self-executing 
rate change provisions of agreement where 
rate changes are subsequently made 

Rent: 

Limitations: 
Fair market value: 

Defined as value of property in money 
as between one wishing to purchase 
and one wishing to sell; price at 
which seller is willing to sell at a 
fair price and buyer willing to buy at 
a fair price, both having reasonable 
knowledge of facts 

Estimated reproduction cost,no matter 
how accurate, or unsupported ad- 
ministrative statement of value may 
not be accepted as establishing fair 
market value for Government lease 
statutory rental limitation purposes _ 

Speculative costs of special services 
provided by lessor may not be 


Page 
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LEASES— Continued. : 
Rent—Continued. 


Page | LEASES—Continued. Page 
Repairs and improvements—Continued. 


Limitations—Continued. 

Fair market value—Continued. 
accepted as establishing expendi- 
tures to be considered as part of 
rental payments in determining 
whether net rental exceeds statutory 
limitation on such payments, nor 
may cost of alleged special service 
be so considered where service in- 
volves lease requirement for con- 
tinuing premises in good repair and 
tenantable condition during contin- 
uance of lease as part of rental con- 
sideration 

Termination oflease. See Leases, termina- 
tion. 

Repairs and improvements: 

Appropriation availability—special use 
alterations—where proposed alterations 
to leased building for adapting it to 
special uses are not repairs, etc., cost of 
which is required to be borne by lessor, 
nor such as for consideration as an altera- 
tion, improvement or repair of leased 
premises under expenditure limitations 
of sec. 322, Economy Act, as amended, 
and do not constitute an improvement 
permanently attached to the realty 
which may not be readily removed under 
lease authorization without destroying 
usefulness or damaging the property, 
appropriated funds, otherwise available 
for the purpose, are available for reim- 
bursing National Park Service for their 
cost —in this case, installation of special 
equipment for photographic laboratories, 


Liability for—lessor ». Government— 
where lease was modified to reduce space 
occupied by Government, cost of chang- 
ing lights and meters, construction of 
walls and doors, ete., may not be paid 
by Govt. if items do not involve Gov- 
ernment’s contract liability for restora- 
tion of changes made by it, and are, in- 
stead, to restore abandoned space as it 
was before changes by lessor to fit prop- 
erty for Govt. occupancy, but payment 
is authorized to extent said items involve 
cost of fitting premises retained by Gov- 
ernment for purposes leased, and cost of 
items necessary both for restoration and 
fitting for occupancy should be appor- 
tioned equally between Govt. and 


Limitations: 

Expenditures in successive years—sec. 
322, Economy Act of June 30, 1932, 
limiting amount which may be ex- 
pended for alterations, etc., to premises 
leased by Government to not more 
than “twenty-five per centum of the 
amount of the rent for the first year of 
the rental term,” does not prohibit 
making of expenditures for such 


Limitations—C ontinued. 
changes in second or third year of re- 
newable lease provided aggregate of 
expenditures for first year of lease term 
and subsequent years does not exceed 
25 percent of rental for first year____.__. 
Method of effecting changes and safe- 
guards against termination—sec. 322, 
Economy Act of June 30, 1932, limiting 
amount to be expended for alterations, 
etc., to premises leased by Govern- 
ment, does not require use of particu- 
lar method in effecting changes and 
said changes may be made by Gov- 
ernment agencies, either by force 
account or contract, instead of by 
lessor, but where lease provides lessor 
may terminate lease “upon thirty 
days’ written notice,’’ consideration 
should be given to safeguarding against 
termination so there may be no per- 
manent improvements for which Gov- 
ernment will receive little or no bene- 
OR * bios ocdiin: nAnodecuuees 


Termination—rent—lessor’s release prior to 


termination date—where, under lease pro- 
viding for rent at stipulated rate per year 
or any fraction thereof with payments at 
end of each month, or at termination of 
agreement, in event of prior termination, 
lessor, after notice by Government of in- 
tention to vacate prior to end of lease 
period, executed agreement releasing U. 8. 
from terms of lease and any liability there- 
under, payment of rent beyond date of 
actual occupancy, that is, for unexpired 
balance of lease year, is unauthorized not- 
withstanding contention it was mutually 
understood sole purpose of release was as to 
restoration of premises liability of Gov- 
ernment 


LEAVES OF ABSENCE: 
Annual: - 


Act, Mar. 14, 1936: 
Advances: 
Adjustment upon separation from 
service: 

Amount charged employees, sepa- 
rated from service, for excess leave 
should be computed in accordance 
with regulations in force when ex- 
cess leave was taken, but, in deter- 
mining whether employees are 
separated under conditions re- 
quiring charges, regulations in 
force on separation must govern, 
regardless when excess leave was 
taken, and where separations on or 
after Jan. 1, 1938, are of such type 
as to relieve employees from such 
charges under Annual Leave Reg- 
ulations effective that date, it is 
immaterial whether the leave was 
taken prior or subsequent to Jan. 





LEAVES OF ABSENCE—Continued. 
Annual—Continued. 
Act, Mar. 14, 1936—Continued. 
Advances— Continued. 
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Adjustment upon separation from 
service—Continued. 

Employee advanced annual leave 
under Annual Leave Regulations, 
effective Jan. 1, 1938, who resigns 
before return to duty, or advanced 
leave accumulates, and who is 
chargeable therefor under sec. 4 of 
said regulations, should be credited 
pay to include resignation effec- 
tive date but charged only for each 
day charged to unaccrued annual 
leave advanced for which he was 
entitled to compensation, thus 
excluding Sundays and holidays 
not charged against annual leave, 
and requiring charge of four 
hours—if not employee on five- 
day week—for Saturday half 


Employee appointed for definite 
period not to exceed 6 months, 
whose extensions were similarly so 
limited, is temporary employee 
for leave purposes even though 
paid from emergency funds and is 
not entitled to advance annual or 
sick leave prior to Jan. 1, 1938, 
even though separated from serv- 
ice after Jan. 1, 1938, and recovery 
of compensation paid during un- 
authorized leave advances may 
not be waived under secs. 4(b) 
and 11 of annual and sick leave 
regulations effective Jan. 1, 1938. 
18 Comp. Gen. 383, distinguished, 
and emergency employees’ rights 
and liabilities discussed under 
similar circumstances... ___-_--_-- 

Per diem employee on five-day work 
week, advanced annual leave under 
sec. 4, Uniform Annual Leave 
Regulations, effective Jan. 1, 1938, 
and who resigns prior to earning 
annua! leave equivalent to advance, 
is not required to refund more than 
actually paid him for period cov. 
ered by unearned or excess leave, 
and need not make refund for Sat- 
urdays or other administrative non- 
work days involved for which he 
was not paid. 16 Comp. Gen. 769, 
and leave regulations in effect 
prior to Jan. 1, 1938, distinguished, 
and 17 Comp. Gen. 906, ampli- 


Provisions of sec. 4, annual leave 
regulations, and sec. 11, sick leave 
regulations, effective Jan. 1, 1938, 
regarding refunding or noncharg- 
ing of employees with compensa- 
tion paid for periods of leave ad- 

vances, are for application only 
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Annual—Continued. 
Act, Mar. 14, 1936—Continued. 
Advances—Continued. 
Adjustment upon separation from 
service—Continued. 
upon final separation from service 
at which time there is for con- 
sideration whether all unearned 
annual and sick leave should be 
charged whether advanced in one 
or more periods................... 


Annual leave may not be granted in 
advance to indefinite per diem 
“when actually employed” em- 
ployees who have completed one or 
more months of continuous service 
with or without break in service in 
view of sec. 5, annual leave regula- 
tions effective Jan. 1, 1938_.......... 


Retirement—employee retired for age 
during calendar year not entitled, as 
matter of right, under annual leave 
act, Mar. 14, 1936, and regulations 
effective Jan. 1, 1938, to 26 days’ 
annual leave for such year, but only 
to 2% days per month from first 
month of leave year to date of retire- 
ment, plus maximum of 60 days’ ac- 
cumulated in prior years, but, in 
view of sec. 4 (b) of said regulations, 
administrative office may grant, in 
addition, all or any part of 26 days’ 
leave which would accrue for entire 
calendar year of retirement for age, 
provided no leave is granted for 
period after effective date of retire- 
ic <ctitenivokanddaidien etsitdennws . 


After furlough without pay: 

Active duty of Army Reserve officer 
with C. C. C. is not duty with 
troops or at field exercises, or for in- 
struction, within meaning of mili- 
tary leave act of May 12, 1917, but 
a civilian employee ordered with his 
consent to such active duty as Army 
Reserve officer, although not en- 
titled to military leave, may be fur- 
loughed without pay from his civil- 
ian position for period involved, the 
furloughing without pay, however, 
operating as a forfeiture of any ac- 
crued unused annual leave at the 
time of furlough..................... 

Civilian employee ordered with his 
consent to active duty as Army 
Reserve officer to receive instruction 
at officers’ training school and fur- 
loughed without pay for period 
involved, forfeits, under sec. 9, uni- 
form annual leave regulations effec- 
tive Jan. 1, 1938, all annual leave 
accrued under act of Mar. 14, 1936, 
but unused prior to reporting for 
such duty. 18 Comp. Gen. 04, ampli- 

fied, and 17 id. 806, distinguished - -. 
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LEAVES OF ABSENCE—Continued. 
Annual—Continued . 
Act, Mar. 14, 1936—Continued. 
After separation from service—no author- 


ity to substitute, after employee has 
retired for age, unearned annual leave 
to which employee was not entitled, as 
matter of right, under act of Mar. 14, 
1936, for leave without pay prior to 
retirement, notwithstanding under 
sec. 4 (b) of annual leave regulations 
effective Jan. 1, 1938, administrative 
office, in its discretion, could have 
advanced to employee prior to his 
retirement annual leave sufficient to 
cover period of leave without pay. 16 
Comp. Gen. 818, re substitution of 
annual leave accrued and unused 
prior to separation, distinguished 
Basis for granting—wording of appoint- 
ment not determinative of 
Emergency employees—employee ap- 
pointed for definite period not to 
exceed 6 months, whose extensions 
were similarly so limited, is temporary, 
and not emergency, employee for leave 
purposes, even though paid from 
emergency funds 

Indefinite employees: 

Annual leave may not be granted in 
advance to indefinite per diem 
“when actually employed” em- 
ployees who have completed one or 
more months of continuous service 
with or without break in service in 
view of sec. 5, annual leave regula- 
tions effective Jan. 1, 1938. 

Definition, ete 

Indefinite employee paid on “‘when 
actually employed” basis, contin- 
uously employed for one month 
(Feb. 6 to Mar. 5), who has worked 
and been paid for only part of day 
on one or more work days in that 
period, is not entitled to credit of 
2% days of annual leave, as for 
month’s continuous service, on basis 
that he has worked all or part of 
every regular work day during 
period, and term “break in service”’ 
as used in annual and sick leave 
regulations effective Jan. 1, 1938, 
has no application to such cases... 

indefinite per diem “‘when actually 
employed” employee continuously 
employed on all work daysfrom Feb. 
1, to Mar. 15, 1938, inclusive, who 
was in nonduty or nonpay status on 
Mar. 16, and, thereafter continuously 
employed to close of business on 
Mar. 31, 1938, may be granted 
annual Jeave, either before or after 
Mar. 16, 1938, to cover period of 
absence on that date if employee 
had remaining to his credit on Mar. 
15 earned annual leave to amount of 
one day or more 


Indefinite per diem ‘‘when actually 
employed” employee, without other 
leave to his credit, who has been 
continuously employed for 27% 
days of 30-day month, may be 
granted not to exceed 244 days an- 
nual leave at last of month—for 
example, % day on June 28 and 
full days for June 29 and 30—leave 
regulations authorizing leave ac- 
crual while in leave-with-pay status. 


Intermittent employees—those render- 


ing services under repeated appoint- 
ments for short periods, none of which 
extend for full calendar month, are 
intermittent employees within mean- 
ing of annual leave regulations effec- 
tive Jan. 1, 1938, but should services 
under such intermittent appointments 
cover continuous period of one month, 
employee would become entitled to 
leave as temporary employee 


Officers’ Reserve Corps member on 


active duty with C.C. C.—active duty 
of Army Reserve officer with C. C. C. 
is not duty with troops or at field 
exercises, or for instruction, within 
meaning of military leave act of May 
12, 1917, but a civilian employee 
ordered with his consent to such active 
duty as Army Reserve officer, although 
not entitled to military leave, may be 
furloughed without pay from his 
civilian position for period involved, 
the furloughing without pay however 
operating as a forfeiture of any accrued 
unused annual leave at the time of 
furlough 


Part-time employees: 


Employees appointed for service 
limited to definite portions of each 
day, week, or month, who perform 
service in aceordance with such 
appointments, are to be considered 
part-time employees under annual 
leave regulations effective Jan. 1, 
1938, and not entitled to leave under 
act of Mar. 14, 1936 

Employees whose appointments do 
not call for full-time service, and 
who are not paid full-time salary 
rates, are part-time employees and 
as such not entitled to annual leave 
under act, Mar. 14, 1936, and leave 
regulations, notwithstanding they 
may work or be available for duty a 
greater amount of time during 4 
year than full-time employee when 
there is deducted leave periods of 
such employee, or that they may 
work full percentage time for periods 
of 30 days or more. Distinction 
made between such employees and 
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indefinite employees paid on basis 
of “when actually employed’, 
considered in 18 Comp. Gen. 457... 
Retroactive application of regulations— 
annual and sick leave regulations 
issued by President under authority 
of Annual and Sick Leave Acts of 
Mar. 14, 1936, may not be made effec- 
tive from any date prior to date fixed 
by President under authority of said 
acts so as to authorize transfer of leave 
credit of employee transferred from 
one emergency and/or indefinite 
appointment to another which was not 
authorized under regulations in force 
at time of transfer 
Separation from service—employee re- 
tired for age during calendar year not 
entitled, as matter of right, under 
annual leave act, Mar. 14, 1936, and 
regulations effective Jan. 1, 1938, to 
26 days’ annual leave for such year, 
but only to 244 days per month from 
first month of leave year to date of 
retirement, plus maximum of 60 days 
accumulated in prior years, but, in 
view of sec. 4 (b) of said regulations, 
administrative office may grant, in 
addition, all or any part of 26 days’ 
leave which would accrue for entire 
calendar year of retirement for age, 
provided no leave is granted for period 
after effective date of retirement 
Substitution for leave without pay: 
Indefinite per diem “when actually 
employed’ employee continuously 
employed on all work days from 
Feb. 1 to Mar. 15, 1938, inclusive, 
who was in non-duty or non-pay 
status on Mar. 16, and, thereafter 
continuously employed to close of 
business on Mar. 31, 1938, may be 
granted annual leave, either before 
or after Mar. 16, 1938, to cover period 
of absence on that date if employee 
had remaining to his credit on Mar. 
15 earned annual leave to amount 
of one day or more_____..........-.- 
No authority to substitute, after em- 
ployee has retired for age, unearned 
annual leave to which employee was 
not entitled, as matter of right, under 
act of Mar. 14, 1936, for leave with- 
out pay prior to retirement, not- 
withstanding under sec. 4 (b) of 
annual leave regulations effective 
Jan. 1, 1938, administrative office, 
in its discretion, could have ad- 
vanced to employee prior to his 
retirement annual leave sufficient 
to cover period of leave without 
pay. 16 Comp. Gen. 818, re sub- 
stitution of annual leave accrued 


and unused prior to separation, 


Suspension without pay: 


A period of unjustified suspension a 
period of leave without pay for leave 
purposes under Sec. 10, annual leave 
regulations effective Jan. 1, 1938, 
and if period of unjustified suspen- 
sion is less than 30 days, annual 
leave is earned during the suspension_ 

If suspended employee is retained in 
service after an unjustified suspen- 
sion, leave with pay accrued under 
annual leave act, Mar. 14, 1936, and 
annual leave regulations effective 
Jan. 1, 1938, prior and subsequent to 
the suspension, and leave accrued 
during suspension, if less than 30 
days, as well as leave with pay 
authorized to be advanced within 
limitations of law and regulations, 
may, within discretion of adminis- 
trative office and upon election by 
employee, be substituted for the 
period of unjustified suspension 
without pay, and employee paid 
accordingly. 17 Comp. Gen. 199, 
amplified 

If suspended employee is separated 
from service at or subsequent to an 
unjustified suspension for a reason 
other than the cause of the suspen- 
sion, annual leave accrued under 
annual leave act, Mar. 14, 1936, and 
annual leave regulations effective 
Jan. 1, 1938, up to date of separation 
may be substituted for period of 
suspension without pay and em- 
ployee paid accordingly. 17 Comp. 
Gen. 199, amplified... _- i 


Temporary employees: 


Appointment extensions—temporary 
service for six months under three 
months’ initial appointment ex- 
tended without break in service for 
another three months under author- 
ity of sec. 2, Rule VIII, Civil Service 
Laws and Regulations, may be re- 
garded as one temporary appoint- 
ment for leave purposes under annual 
leave act of Mar. 14, 1936, and uni- 
form annual-leave regulations effec- 
tive Jan. 1, 1938, and unused leave 
accrued prior to extension may be 
substituted for a period of leave 
without pay after date of extension. 

We, GOR ikki cide 5d. 

Employee appointed for definite pe- 
riod not to exceed 6 months, whose 
extensions were similarly so limited, 
is temporary, and not emergency, 
employee for leave purposes, even 
though paid from emergency funds. 
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Those rendering services under re- 
peated appointments for short pe- 
riods, none of which extend for full 
calendar month, are intermittent 
employees within meaning of annual 
leave regulations effective Jan. 1, 
1938, but should services under such 
intermittent appointments cover 
continuous period of one month, 
employee would become entitled to 
leave as temporary employee... -..-. 

‘Transfers: 

Emergency to temporary position 
pending civil service qualification— 
where employees previously occu- 
pying emergency positions were 
given appointments without break 
in service, classed as temporary by 
Civil Service Commission, to be 
followed by permanent appoint- 
ments upon determination as to their 
qualifications for transfer to classi- 
fied civil service, the positions to 
which temporarily appointed are to 
be classed as ‘‘permanent” for leave 
purposes within meaning of uniform 
annual leave regulations, and unused 
leave accrued prior to “temporary” 
appointment is available for use 
thereafter unless ‘“‘temporary’’ ap- 
pointments were for definite periods 
not exceeding six months. 17 Comp. 
Gen. 830, amplified 

Retroactive application of regula- 
tions—annual and sick leave regula- 
tions issued by President under 
authority of Annusl and Sick Leave 
Acts of Mar. 14, 1936, may not be 
made effective from any date prior 
to date fixed by President under 
authority of said acts so as to author- 
ize transfer of leave credit of em- 
Ployee transferred from one emer- 
gency and/or indefinite appointment 
to another which was not authorized 
under regulations in force at time of 


Temporary to emergency positions— 
no authority under annual leave act 
of Mar. 14, 1936, or uniform annual 
leave regulations effective Jan. 1, 
1938, as amended, for transfer of 
leave credit from a temporary to 
an emergency position whether in 
same or different governmental 


“When actually employed’’ employees— 
determination as to when considered 
“indefinite” or ‘“‘temporary’’ employ- 
cas tet Seiasale esta aiesacddas~ ooo 


Foreign Service—accumulation _limita- 
tions—sec. 22, act, Feb. 23, 1931, limiting 
annual leave which may be accumulated 
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by Foreign Service employees of State 

Dept. to 120 days in 3 years or 180 days 

in 4 years, also limits period of accumula- 

tion and maximum annual leave allow- 
able in current year is unused leave for 
periods as so limited, plus current leave. 

17 Comp. Gen. 697, affirmed, and leave 

act of civilian employees of Mar. 14, 1936, 

and leave regulations for Panama Canal, 

7 Comp. Gen. 83, distinguished 

Postal employees: 

Advances—where postal employee was 
in pay status at close of leave year 
(June 30) preceding leave year of sepa- 
ration in which leave was granted 
without return to duty by reason of 
granting of sick leave previously 
earned, administrative granting, at 
beginning of following year, of full 
credit of both annual and sick leave for 
said leave year was authorized under 
act, Feb. 25, 1928, as amended by act, 
May 17, 1928, and in absence of admin- 
istrative regulation requiring refund 
for pro rata leave not earned during 
year in which separation occurs, such 
refund is not required. 15 Comp. 
Gen. 597, id. 723, distinguished 

Non-work days—Postal Service annual 
and sick leave act of Feb. 28, 1925, as 
amended, expressly authorizing exclu- 
sion of Sundays and holidays only in 
charging of days absent on leave, 
Saturday, nonwork day under five- 
day-week act of Aug. 14, 1935, as 
amended, and which is neither Sunday 
nor holiday, must be charged as leave 
when occurring within period of an- 
nual or sick leave 

Court—jury service—per diem employees— 
regular employees paid on a rate per day, 
per hour, or piece-work basis, ere entitled 
to pay for holidays within a period of mili- 
tary, or jury, leave under National Guard, 
Officer’s Reserve Corps, and Naval Re- 
serve military leave acts of June 3, 1916, 
May 12, 1917, and June 25, 1938, and jury 
leave act of Aug. 22, 1935, if they would 
have been entitled to such pay under new 
holiday sct of June 29, 1938, had they re- 
mained in duty status and been prevented 
from working on holiday, but temporary 
employees are not entitled to military 
leave of absence with pay 

Furlough: 

Civilian employee reserve officers on duty 
with C. C, C.: 

Active duty of Army Reserve officer 
with C. C, C. is not duty with troops 
or at field exercises, or for instruction, 
within meaning of military leave act 
of May 12, 1917, but a civilian em- 
ployee ordered with his consent to 
such active duty as Army Reserve 
officer, although not entitled to mili- 


Page 
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Civilian employee reserve officers on duty 

with C. C. C.—Continued. 
tary leave, may be furloughed without 
pay from his civilian position for period 
involved, the furloughing without pay 
however operating as a forfeiture of any 
accrued unused annual leave at the 
time of furlough 

Civilian employee who is also a Naval 
Reserve officer, ordered with his con- 
sent to six months’ active duty with 
Civilian Conservation Corps under 
authority of applicable Executive or- 
der, need not be required to resign his 
civilian position and may be adminis- 
tratively furloughed without pay for 
duration of such duty ‘ 

Civilian employees in military training, 
etc.—effect on accrued annual leave— 
civilian employee ordered with his con- 
sent to active duty as Army Reserve 
officer to receive instruction at officers’ 
training school and furloughed without 
pay for period involved, forfeits, under 
sec. 9, uniform annual leave regulations 
effective Jan. 1, 1938, all annual leave ac- 
crued under act, Mar. 14, 1936, but un- 
used prior to reporting for such duty. 
18 Comp. Gen. 94, amplified, and 17 id. 
806, distinguished -_._................ 

Subsequent appointments—effect on fur- 
lough status—service of less than 6 
months under probational appointment, 
though not constituting “‘permanent”’ 
appointment for purposes of transfer or 
reinstatement within classified civil serv- 
ice, is nevertheless ‘“‘permanent,”’ as dis- 
tinguished from “‘temporary,’’ for retire- 
ment purposes, and acceptance of said 
appointment must be held to have ter- 
minated employee’s prior involuntary 
administrative furlough status from a 
position paid from emergency funds in 
another Government agency 

See, also, Leares of Absence, without pay. 

Jury service. See Leaves of Absence, court. 

Military: 

Double compensation—in absence of spe- 
cific authorization, payment of compen- 
sation for employment in civilian capac- 
ity of Army Reserve officer on extended 
active duty while on leave of absence 
from his Army duties is specifically pro- 
hibited by sec. 6, act, May 10, 1916, as 
amended Aug. 29, 1916, limiting author- 
ization for receipt of ‘more than one 
salary when the combined amount of 
said salaries exceeds the sum of $2,000 


Officers’ Reserve Corps: 

Cc. C. C, duty—active duty of Army 
Reserve officer with C. C. C. is not 
duty with troops or at field exercises, 
or for instruction, within meaning of 
military leave act of May 12, 1917, but 


Officers’ Reserve Corps—Continued. 

8 civilian employee ordered with his 
consent to such active duty as Army 
Reserve officer, although not entitled 
to military leave, may be furloughed 
without pay from his civilian position 
for period involved, the furloughing 
without pay however operating as a 
forfeiture of any accrued unused an- 
nual leave at the time of furlough 

Consent of officer—civilian employee of 
of U. 8. who is also member of Officers’ 
Reserve Corps, is entitled, under act, 
May 12, 1917, to military leave of 
absence ‘‘without loss of pay, time, or 
efficiency rating’? when ordered to 
active duty for training, or for instruc- 
tion, etc., for period not to exceed 15 
days in any one calendar year whether 
order be with or without officer’s con- 
sent. 16 Comp. Gen. 1103, involving 
period longer than 15 days, distin- 


Temporary employees—not entitled to 
military ieave of absence with pay 

“When actually employed’’ employees— 
“when actually employed” employees 
are not entitled to military leave even 
though qualifying as “indefinite em- 
Ployees’”’ for leave purposes under an- 
nual and sick leave acts, Mar. 14, 1936, 
and regulations issued thereunder 


Sick: 


Act, Mar. 14, 1936: 
Advances: 
Adjustment upon separation from 
service: 

Employee appointed for definite 
period not to exceed 6 months, 
whose extensions were similarly so 
limited, is temporary employee 
for leave purposes even though 
paid from emergency funds and is 
not entitled to advance annual or 
sick leave prior to Jan. 1, 1938, 
even though separated from serv- 
ice after Jan, 1, 1938, and recovery 
of compensation paid during un- 
authorized leave advances may 
not be waived under secs. 4 (b) 
and 11 of annual and sick leave 
regulations effective Jan. 1, 1938. 
18 Comp. Gen. 383, distinguished, 
and emergency employees’ rights 
and liabilities discussed under 


Employee, not eligible for disability 
retirement, advanced sick leave 
under Sick Leave Regulations, 
effective Jan. 1, 1938, after return 
to duty from prior advance for 
treatment of complications result- 
ing from original illness, and who 
is unable to return to duty because 
of disability evidenced by accept 
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Adjustment upon separation from 
service—Continued. 
able practitioner’s certificate, is 
not required under sec. 11 of said 
regulations, to refund compensa- 
tion paid for period of advance 
except to extent advance may be 
unauthorized by regulations and 
not subject to being subsequently 
earned, and fact employee resigned 
because of disability rather than 
being dropped is immaterial 
Per diem employee on five-day work 
week who is advanced sick leave 
under Uniform Sick Leave Regu- 
lations, effective Jan. 1, 1938, and 
who resigns prior to earning sick 
leave equivalent to advance, is 
required, under sec. 11 of said regu- 
lations, to refund entire amount 
paid for period of excess sick leave, 
regardless of holidays, Sundays, 
Saturdays, or other non-work days 
occurring within such period. 17 
Comp. Gen. 906, amplified 
Provisions of sec. 4, annual leave 
regulations, and sec. 11, sick leave 
regulations, effective Jan. 1, 1938, 
regarding refunding or noncharg- 
ing of employees with compensa- 
tion paid for periods of leave ad- 
vances, are for application only 
upon final separation from service 
at which time there is for consider- 
ation whether all unearned annual 
and sick leave should be charged 
whether advanced in one or more 
As sec. 4, sick leave regulations effec- 
tive Jan. 1, 1938, prohibits advance of 
sick leave to temporary employees 
only, sick leave may be advanced 
to indefinite employees within limi- 
tations, etc., of said regulations. _._. 
Where employee of Navy Department 
was not of class to which, under ad- 
ministrative regulations, sick leave 
was authorized to be advanced, 
there is no authority to pay him for 
absence in excess of accrued leave 
with pay and “‘while sick and car- 
ried on the rolls in a nonpay status,” 
Dept. having discretion under act, 
Mar. 14, 1936, to approve or disap- 
prove applications for advance sick 
leave and being authorized by law 
and Sick Leave Regulations of July 
9, 1936, as well as those now in force 
(E. 0. 7846, Mar. 21, 1938), to “issue 
such regulations as are not incon- 
sistent with these regulations” 


Basis for granting—wording of appoint- 


ment not determinative of 


Emergency employees—employee ap- 
pointed for definite period not to 
exceed 6 mos., whose extensions were 
similarly so limited, is temporary, and 
not emergency, employee for leave pur- 
Poses, even though paid from emer- 


Indefinite employees: 

As sec. 4, sick leave regulations effec- 
tive Jan. 1, 1938, prohibits advance 
of sick leave to temporary employees 
only, sick leave may be advanced to 
indefinite employees within limita- 
tions, etc., of said regulations 

Definition, ete 

Intermittent employees—those render- 
ing services under repeated appoint- 
ments for short periods, none of which 
extend for full calendar month, are 
intermittent employees within mean- 
ing of sick leave regulations effective 

Jan. 1, 1938, but should services under 

such intermittent appointments cover 

continuous period of one month, em- 
ployee would become entitled to leave 
as temporary employee 


Part-time employees—employees ap- 


pointed for service limited to definite 
portions of each day, week or month, 
who perform service in accordance 
with such appointments, are to be 
considered part-time employees under 
sick leave regulations effective Jan. 1, 
1938, and not entitled to leave under 
act of Mar. 14, 1936 


Retroactive application of regulations— 


annual and sick leave regulations 
issued by President under authority of 
Annual and Sick Leave Acts of Mar. 
14, 1936, may not be made effective 
from any date prior to date fixed by 
President under authority of said acts 
so as to authorize transfer of leave 
credit of employee transferred from one 
emergency and/or indefinite appoint- 
ment to another which was not author- 
ized under regulations in force at time 
of transfer 


Temporary employees: 


Definition, ete__- 

Employee appointed for definite 
period not to exceed 6 mos., whose 
extensions were similarly so limited, 
is temporary, and not emergency, 
employee for leave purposes, even 
though paid from emergency funds . 

Those rendering services under repeat- 
ed appointments for short periods, 
none of which extend for full calendar 
month, are intermittent employees 
within meaning of sick leave regula- 
tions effective Jan. 1, 1938, but 
should services under such intermit- 
tent appointments cover continuous 
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period of one month, employee 
would become entitled to leave as 
temporary employee 

Transfers—tetroactive application of 
regulations—annual and sick leave 
regulations issued by President under 
authority of Annual and Sick Leave 
Acts of Mar. 14, 1936, may not be made 
effective from any date prior to date 
fixed by President under authority of 
said acts so as to authorize transfer of 
leave credit of employee transferred 
from one emergency and/or indefinite 
appointment to another which was not 
authorized under regulations in force 
at time of transfer 

“When actually employed” employees— 
determination as to when consid- 
ered “indefinite” or “temporary 
EG in ncidaenncinsitatondevee 

District of Columbia Police—Dist of Col. 
policewoman, who, after reporting to 
clinic while on sick leave and being desig- 
nated for return to duty that day, was 
injured while returning home by taxi- 
cab, driver who was arrested by officer 
and found guilty on traffic charge in- 
volved, may not be granted sick leave in 
excess of 30 days, Sec. 9, Police Manual 
authorizing, in so far as here pertinent, 
sick leave in excess of 30 days in one year 
only when direct result of injury “in the 
actual performance of duty,” and arrest- 
ing of driver by officer, immediately 
after injury, not placing officer in duty 
status retroactively to time of injury. 

Postal employees: 

Advances—where postal employee was 
in pay status at close of leave year 
(June 30) preceding leave year of separ- 
ation in which leave was granted with- 
out return to duty by reason of grant- 
ing of sick leave previously earned, 
administrative granting, at beginning 
of following year, of full credit of both 
annual and sick leave for said leave 
year was authorized under act, Feb. 25, 
1928, as amended by act, May 17, 
1928, and in absence of administrative 
regulation requiring refund for pro 
rata leave not earned during year in 
which separation occurs, such refund 
is not required. 15 Comp. Gen. 597, 
id. 723, distinguished 

Non-work days—Postal Service annual 
and sick leave act of Feb. 28, 1925, as 
amended, expressly authorizing exclu- 
sion of Sundays and holidays only in 
charging of days absent on leave, 
Saturday, nonwork day under five- 
day-week act of Aug. 14, 1935, as 
amended, and which is neither Sunday 
nor holiday, must be charged as leave 
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when occurring within period of annual 
or sick leave 

Subsistence—per diems. See Subsistence per 
diems, leaves of absence. 

Sundays and Holidays. See Sundays and 
Holidays. 

Without pay: 

Conversion to leave with pay—temporary 
appoinment extensions — temporary 
service for six months under three 
months initial appointment extended 
without break in service for another 
three months under authority of sec. 2, 
Rule VIII, Civil Service laws and regu- 
lations, may be regarded as one tempo- 
rary appointment for leave purposes 
under annual leave act of Mar. 14, 1936, 
and uniform annual leave regulations 
effective Jan. 1, 1938, and unused leave 
accrued prior to extension may be sub- 
stituted for a period of leave without 
pay after date of extension 

See, also, Leaves of Absence, furlough. 

LEGISLATION: 

Statutory construction. 

struction, 
LICENSES: 
See Fees; Leases; Rent; Taxes; Departments or 
establishments involved. 
LOANS: 
See Funds, public. 
LODGINGS: 

See Subsistence. 

MARITIME COMMISSION, 

STATES: 

Purchase of vessels for Navy—in view of 
emergency need, etc., and legislative his- 
tory, present applicable appropriations 
may be used for administratively proposed 
acquisition, by Maritime Commission on 
behalf of Navy Dept. and conversion of 
tankers now under construction for private 
corporation under arrangement between 
Commission and private corporation for 
inclusion in such tankers of desired na- 
tional defense features, etc., provided 
President, upon delivery of tankers to cor- 
poration, decides that they then be so 
acquired and converted................... 

MEALS: 
See Subsistence. 
MEDICAL TREATMENT: 

Emergency rooms—departments and estab- 
lishments—legality—Dept. of Agr. appro- 
priations are not available for compensa- 
tion of department medical officer—an 
innovation in governmental activities— 
without express approval! of Congress, not- 
withstanding emergency or first-aid rooms 
in departments, etc., may be viewed as 
within contemplation of current appropria- 
tions because of their long continued 
existence with apparent knowledge and 


See Statutory con- 
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beneficiaries: 

Payments to Army hospital—Civilian 
Conservation Corps enrollees— under 
existing law, Army and other Gov- 
ernment hospitals are not entitled to 
reimbursement for hospitalization and 
treatment of Civilian Conservation 
Corps enrollees and former enrollees— 
beneficiaries of U. 8. Employees’ Com- 
pensation Commission. See 14 Comp. 


Payments to Freedmen’s Hospital—Freed- 
men’s Hospital being a U. S. hospital 
within meaning of sec. 9, Employees’ 
Compensation Act, September 7, 1916, as 
amended, rather than a private hospital, 
notwithstanding part of revenues are 
derived from private patients, payment 
by Employees’ Compensation Commis- 
sion for treatment rendered a beneficiary 
of said Commission is unauthorized 


Private: 


District of Columbia police and firemen— 
relief fund availability—payment for 
medical treatment may not be made 
from said fund where there has been no 
definite finding that, notwithstanding 
probability of relationship, officer’s 
disease for which treatment was given 
was caused by or resulted from an in- 
jury sustained in the performance of 


duty approximately 13 years previously, 
or was otherwise contracted in actual 
discharge of duty, particularly where 
board of police and fire surgeons has con- 
cluded that it ‘‘is faced with a medical 
dilemma that it cannot prove or dis- 


Doubtful duty status: 

Army officer on duty with Organized 
Reserves, permitted by superior of- 
ficers to be absent from station to ac- 
company Reserve officer to head- 
quarters of organization of which he 
had been appointed commanding of- 
ficer to introduce him to members of 
district and assist him with unit con- 
ference, may be considered as on duty, 
and not leave of absence, status and 
entitled to medical attention for injury 
in automobile accident en route, and 
Gov’t facilities not being available, 
payment for treatment by private 


Enrollee of Civilian Conservation Corps 
injured while driving truck in per- 
formance of required official duty, 
although substituting for regular 
assigned driver without proper author- 
ity on the particular duty from which 
previously removed for cause, is en- 
titled to same medica] treatment and 
hospitelization—public and private— 
that assigned driver would be entitled 
to, the injury not having occurred dur- 


Doubtful duty status—Continued. 
ing or because of the actual poriod of 
absence without leave involved but 
while in performance of official duties. 


Public: 


Civilian employees: 

Department medical officer: 
Appropriation availability: 

Dept. of Agr. appropriations are not 
available for compensation of de- 
partment medical officer—an in- 
novation in governmental activi- 
ties—without express approval of 
Congress, notwithstanding emer- 
gency or first-aid rooms in depart- 
ments, etc., may be viewed as 
within contemplation of current 
appropriations because of their 
long continued existence with ap- 
parent knowledge and sanction of 
EE ae as 

Inclusion of item in departmental 
budget estimates, submitted to 
Congress for department medical 
officer not otherwise affirmatively 
authorized by law, and appropria- 
tion of funds without specific 
reference to item, would not con- 
stitute statutory authority for 
proposed employment or make 
appropriation available for pay- 
ment of compensation involved___ 

Doubtful duty status: 

Army officer on duty with Organized 
Reserves, permitted by superior offi- 
cers to be absent from station to ac- 
company Reserve officer to head- 
quarters of organization of which he 
had been appointed commanding 
officer to introduce him to members of 
district and assist him with unit con- 
ference, may be considered as on duty, 
and not leave of absence, status and 
entitled to medical attention for 
injury in automobile accident en route, 
and Govt. facilities not being available, 
payment for treatment by private hos- 
pital is authorized 

Enrollee of Civilian Conservation Corps 
injured while driving truck in per- 
formance of required official duty, al- 
though substituting for regular as- 
signed driver without proper authority 
on the particular duty from which pre- 
viously removed for cause, is entitled 
to same medical treatment and hos- 
pitalization—public and  private— 
that assigned driver would be entitled 
to, the injury not having occurred dur- 
ing or because of the actual period of 
absence without leave involved but 
while in performace of official duties __ 

Fleet Reserve and retired enlisted men: 

Ration allowance deductions during 

hospitalization—effect of sec. 207, 
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Public—Continued. 


Fleet Reserve and retired enlisted men— 
Continued. 
Naval Reserve Act of 1938, providing 
that “Members of the Fleet Reserve 
and retired enlisted men shall receive 
ration allowance prescribed by law for 
enlisted men of the Regular Navy 
when such men are hospitalized in a 
Federal hospital in accordance with 
law” is to amend out of act of Jan. 19, 
1929, provision for deduction of ration 
allowance as provided by sec. 4812, 
R. S., as to personnel described, when 
hospitalized in Federal hospital “in 
accordance with law’”’.._..........-- 
Subsistence charges during hospitaliza- 
tion: 
Appropriation availability: 
Appropriation available for rations 
or subsistence of retired enlisted 
men of Navy or Marine Corps 
when hospitalized in Federal hos- 
pital, except St. Elizabeths Hos- 
pital, “in accordance with law” 
within meaning of sec. 207, Naval 
Reserve Act of 1938, is also avail- 
able for rations or subsistence of 
retired enlisted men so hospitalized 
who have been accorded commis- 
sioned or warrant rank on retired 
list under act, May 7, 1932 
Retired enlisted men or transferred 
members of Fleet Naval Res. and 
Fleet Marine Corps Res. hospital- 
ized in Army hospitals on their 
own application made direct to 
Army hospital in accordance with 
Article 1204 (6), Navy Regula- 
tions, 1920, and without prior ap- 
proval of Navy Dept., are not hos- 
pitalized ‘‘in accordance with law” 
within meaning of sec. 207, Naval 
Reserve Act of 1938, and no naval 
appropriation is available for pay- 
ment of their subsistence in such 


Veterans’ Adm. having held act of 
June 11, 1930, was repealed by sec. 
17, act, Mar. 20, 1933, retired en- 
listed men and transferred mem- 
bers of Naval Res. may be hos- 
pitalized in Veterans’ Adm. hos- 
pitals “in accordance with law” 
within meaning of sec. 207, Naval 
Reserve Act of 1938, only when 
such hospitalization is provided 
for by Sec. of Navy, and if ad- 
mitted under present law and reg- 
ulations of Veterans’ Adm. with- 
out intervention of Navy Dept., 
payment for subsistence while in 
hospital is controlled by regula- 
tions of said Administration. 
eA-07203, Sept. 1, 1938, amplified 


496 


Fleet Reserve and retired enlisted men— 
Continued. 
Subsistence charges during hospitaliza- 
tion—Continued. 


Appropriation availability—Continued. 


When retired enlisted men or trans- 
ferred members of Fleet Naval 
Res. and Fleet Marine Corps Res. 
are hospitalized in Veterans’ Adm. 
Facilities, Army hospitals, P. H. 
8. hospitals, and other Federal 
hospitals, except St. Elizabeths 
Hospital, “in accordance with 
law” within meaning of sec. 207, 
Naval Reserve Act of 1938—and for 
this purpose admissions to Gov’t 
hospital without prior approval of 
Navy Dept. (with possible excep- 
tion of emeregency cases) are not 
hospitalizations “in accordance 
with law’’—subsistence charge 
during such hospitalization is pay- 
able under “Subsistence of Naval 
Personnel” 

Seamen—mixed navigation and other oc- 
cupational duties—employees of Army 
Engineer Corps and Mississippi River 
Commission, employed on board vessels 
for mixed duties, are “seamen” within 
meaning of sec. 3, act, Mar. 3, 1875, for 
Public Health Service medical treat- 
ment purposes, only where duties so per- 
formed are primarily or predominantly 
those enumerated in said act, but type of 
vessel on which employed, or use to which 
put, appears immaterial for such medical 
treatment determination purposes_____. 


MILEAGE: 
See, also, related subjects, Traveling Ex- 


penses, etc. 


Air travel: 


Army officers—effect of Act, June 23, 1938 
—Army officer traveling by commer- 
cial aircraft with transportation fur- 
nished on transportation request under 
sec. 204 (c), act, June 23, 1938, not en- 
titled to mileage, with deductions for 
transportation furnished, but to actual 
expenses, or per diem in lieu thereof, 
under and within limitations of act, 


Commercial aircraft: 

Coast Guard, etc., officers traveling 
under orders not requiring or au- 
thorizing use of commercial aircraft 
are entitled to mileage, and if per- 
formed by commercial aircraft, 3 
cents per mile for all land grant in- 
volved over shortest usually trav- 
eled route, together with actual cost 
of transportation furnished via com- 
mercial air lines on transportation 
requests, will be for deduction from 
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‘ 


Page | MILEAGE—Continued. 
formed and is entitled only to mileage, less 


Coast Guard officers—Continued. 
Commercial aircraft—Continued. 
officer’s mileage, in accordance with 
rule in A-34175, Jan. 30, 1931. As 
to travel by Govt. airplane, see 8 


Where Coast Guard officer is author- 
ized in his discretion, to travel by 
commercial carrier, commercial air- 
craft, privately owned conveyance, 
etc., and travel is performed by com- 
mercial aircraft, such transportation 
would be considered as having been 
authorized and reimbursement on 
mileage basis unauthorized whether 
transportation request is used or 
payment is from personal funds, but 
if portion of travel were by com- 
mercial aircraft and remainder by 
land, reimbursement would be as 
for air travel status for travel by air- 
craft and as in mileage status for 
travel by land 

Where Coast guard officer traveling 
under orders not designating mode 
of transportation to be used, per- 
forms travel by commercial aircraft 
procured either on transportation 
request or from personal funds, he is 
entitled to reimbursement on mile- 
age basis, but for transportation pro- 
cured by transportation request, 
there should be deducted three cents 
per mile for land grant, if any, in- 
involved, and actual cost to Govt. 
for transportation so furnished... .. 

Use of own airplane—reimbursement 
basis—only statutory authority for com- 
mutation of traveling expenses of civilian 
employees in travel status to reilmburse- 
ment on mileage basis being act, Feb. 
14, 1931, as amended, which covers only 
travel by employee’s own motorcycle or 
automobile, civilian employee author- 
ized to travel by his privately owned 
airplane may be reimbursed only on 
actual expense basis not to exceed cost 
by available common carrier as provided 
in par. 12, Travel Regulations 

Alaska—travel to and within—Army offi- 

cers—tmileage is payable under act, June 

12, 1906, and sec. 12, act, June 10, 1922, as 

amended, for travel between U. 8. and 

Alaska, only from point of departure in 

U. 8, to first point of entry in Alaska, and 

from last point of departure in Alaska to 

point of entry in U.8 

Army—officers—repeated travel trip pre- 

cluded by smended orders—Army officer 
who made only one round trip between 
places named in original travel orders, and 
who is precluded from second round trip 
to all places visited during first trip be- 
cause of amendatory orders, is not in re- 
peated travel status for any of travel per- 


450 


deduction for travel in Government auto- 
mobile, and not to per diem in lieu of actual 
expenses. (Numerous decisions cited) _... 


Change of station—delayed travel—leave of 


absence excess cost liability—delay by 
Navy officer in reporting to new duty sta- 
tion—on a vessel—for purpose of taking 
granted leave, gives no right to mileage or 
traveling expenses if vessel moves to 
greater distance from where he could have 
reported had no leave been taken, and 
payment for travel performed by private 
automobile under such circumstances is 
not authorized 


Orders. See Orders. 
Travel by privately-owned automobile: 


Common carrier comparative costs—mar- 
shals and deputies accompanying pris- 
oners—where transportation of prisoners 
by marshals and deputies in their per- 
sonally owned automobiles covers dis- 
tance, or conditions, such as would re- 
quire use of Pullman accommodations 
had transportation been by rail, Pull- 
man fares may be considered in estimat- 
ing comparative cost for determining 
economy and advantage of transporta- 
tion by automobile on mileage basis un- 
der genera! administrative authority for 
such transportation where more econom- 
ical and advantageous to Government... 

Determination of economy and advan- 
tage—administrative findings not sup- 
ported by facts—admiunistrative deter- 
minations of economy and advantage in 
advance of travel of employees in their 
own cars will not be questioned except 
where facts so warrant, 11 C. G. 91; id. 
134; 13 id. 387, amplified. Where cir- 
cuitous travel and other facts indicate 
absence of economy and advantage to 
U. 8. the advance administrative de- 
terthination is not effective to authorize 
mileage and reimbursement will be 
limited to common carrier constructive 
cost, particularly where facts suggest 
that the travel authorized was to accom- 
plish transportation of employees’ cars 
on change of station contrary to law, 
and excess travel time of employees in 
such cases if for charging as leave. ...... 

Title to automobile: 

Ownership in firm of which traveler is a 
member-— payment not authorized on 
mileage basis under act, Feb. 14, 1931, 
as amended, for travel] in automobile, 
not owned by traveler but belonging to 
firm of which he is member 

Registration in wife's name—mileage 
not allowable under act, Feb, 14, 1931, 
as amended, for official travel of Ameri- 
can Consul] accompanied by his wife in 
automobile registered in her name not- 
withstanding State Dept. regulations 
permit reimbursement for tran#porta- 
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Travel by privately-owned automobile— 
Continued. 
Title to automobile—Continued. 
tion of family as therein outlined; 
mileage act requiring use of officer’s or 
employee’s “own automobile”; right 
to reimbursement accruing not to de- 
pendent but to officer by reason of 
orders requiring travel to his new offi- 
cial station; and wife of officer not 
being “civilian officer or employee’ 
within meaning of that term as used in 
Act of 1931 es 

See, also, Traveling Expenses, headquarters, 

automob‘les, use of own. 
Witnesses: 

Appearances before U. 8. Commissioners 
in Alaska—witnesses before U. 8. Com- 
missioners in Alaska in land cases under 
act, Jan. 31, 1903, are entitled to fees and 
mileage fixed in Dept. of Justice schedule 
for witnesses before District Courts, not- 
withstanding that witnesses before such 
commissioners in other than land cases 
may be paid at different rates 

Civilians at courts martial—reimburse- 
ment of private fund advances—officer 
serving subpoena for appearance of civil- 
ian witness before Army geperal court 
martial, when ordered by proper author- 
ity, entitled to reimbursement for fees 
and mileage necessarily advanced to 
witness from personal funds at-time of 
service, and there is no requirement such 
advances be Only by disbursing officer, 
but orders should be in writing, issued in 
advance of payment directed, and certi- 
fled copy filed with reimbursement 
voucher, as well as cash receipt, evidenc- 
ing actual payment 


MINORS: 


Guardian and ward. See Guardian and 
Ward. 

Payment procedure—smal] amounts—where 
no legal guardian has been appointed and 
such appointment is not otherwise neces- 
sary or contemplated, and expenses inci- 
dent to guardianship proceedings are dis- 
proportionate to amount involved, pay- 
ment of small amounts due minors from 
U. 8. may be made, in proper cases and 
where interests of Government are ade- 
quately protected, to person acting in loco 
parentis who has custody of minor and con- 
tributes to his support. Present case in- 
volves monthly payments due minor under 
sec. 10, Employees’ Compensation Act... 

MISCELLANEOUS RECEIPTS: 

Collections: 

Services rendered: 

Foreign governments—reimbursements 
of expenses made by governments of 
American Republics, ete., in whose 
interest an employee is detailed under 
act, May 25, 1938,’are, in absence of 
statute specifically authorizing other- 


161412—-39-———-71 


Collections—C ontinued. 
Services rendered—C ontinued. 
wise, for deposit into Treasury as Mis- 
cellaneous Receipts as required by Sec. 


Medical, etc., service to Indians: 

Provision in Interior Dept. Appro., 
1939, under Bureau of Indian Affairs, 
Conservation of Health, providing 
for collection of fees from Indians for 
medical, hospital, and dental service, 
and for their covering into Treasury, 
supersedes act, May 7, 1926, as to 
disposition of fees to extent that such 
fees, not result of expenditures from 
tribal funds, are now for covering 
into miscellaneous receipts 

Provision in Interior Dept. Appro., 
1939, under Bureau of Indian A ffairs, 
General Support and Admianistra- 
tion, for collection of fees from indi- 
vidual Indians for services performed 
for them, and for their covering into 
Treasury, authorizes charging of fees 
for such services or work done in 
behalf of Indian tribes and/or indi- 
vidual Indians heretofore without 
charge, and not within purview of 
act, Mar. 1, 1933, and such fees; 
when not derived from , activity 
operated or maintained from. Indiaa. 
tribal funds, are for covering inte 


Exchanges, old for new—disposition of trade- 
in value—proviso to appropriation for 
Army Signal Service for 1918,““That * * * 
motor-propelled vehicles, aeroplanes, en- 
gines, and parts thereof may be exchanged 
in part payment for new equipment” being 
for construction under rule that single 
words must be taken with context, ete., in 
ascertaining legislative intent, act refers to 
engines and parts sueh as used in motor 
vehicles, etc., and not marine engines on 
Army transports, and trade-in value of re- 
placed marine engine condenser tubes is for 
covering in as miscellaneous receipts in 
absence of statutory authority other- 


Receipts—exchanges, old for new—<isposi 
tion of trade-in value—value of old equip- 
ment, whether disposed of by exchange or 
sale, is—in absence of statutory authority 
otherwise—for deposit in miscellaneous re- 
ceipts in accordance with Sec. 3618, R. 8., 
gross price of new equipment being charged 
to appropriation, and statutory authority 
to exchange oki equipment for new, 
whether in whole or part payment, merely 
changes requirement to extent that when 
so exchanged only net cash payment is 
charged to appropriation—no deposit to 
credit of miscellaneous receipts being re- 
ic ccicietaitens- tenet tarinianen 

Sales—Government property—cash price in 
lieu of trade-in value—value of old equip- 
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ment, whether disposed of by exchange or 
sale, is—in absence of statutory authority 
otherwise—for deposit in miscellaneous 
receipts in accordance with sec. 3618, R. 8., 
gross price of new equipment being charged 
to appropriation, and statutory authority 
to exchange old equipment for new, wheth- 
er in whole or part payment, merely 
changes requirement to extent that when 
so exchanged only net cash payment is 
charged to appropriation—no deposit to 


mission on behalf of Navy Dept. and con- 
version of tankers now under construction 
for private corporation under arrangement 
between Commission and private corpora- 
tion for inclusion in such tankers of desired 
national defense features, etc., provided 
President, upon delivery of tankers to cor- 
poration, decides that they then be so ac- 


Naval Reserve—aviation cadets—allowances 
for dependents—not entitled to 


credit of miscellaneous receipts being re- NEW YORK WORLD'S PAIR: 
227| Army officer details: 
Extra expense commutation and reim- 
bursement: 

Army officers “detailed from distant 
headquarters” for duty with U. 8. 
Commissioner General, N. Y. World’s 
Fair Comm., who are in travel status 


Exchange of. See Exchange. 

See also, Funds. 

MONUMENTS, MEMORIALS AND 
TABLETS: 

Thomas Jefferson Memorial—sculptor's 


services—design competition—no objec- 
tion to payment, under general authority 
vested by statute in Thomas Jefferson 
Memorial Comm. of specified sum to each 
participant selected to submit model of 
monument, and subsequent payment to 
sculptor selected for making full-sized 
model of statue, where amount paid each 
of competitors covers only reasonable cost 
of producing design, which becomes prop- 
erty of Government, and does not con- 
stitute prize competition, and where ar- 
tistic features are major consideration, but 
no officer or employee may give away 
models so acquired. 5 Comp. Gen. 640, 
GORRB Bionic cdci heen 


NATIONAL BITUMINOUS COAL COM- 


MISSION: 

Bituminous Coal Act compliance—price fix- 
ing orders—effect on Government con- 
tracts—no authority for allowance in addi- 
tion to contract price representing differ- 
ence between said price and minimum 
price subsequently established for coal by 
National Bituminous Coal Commission, 
contract containing no provision for such 
increase in price; administrative request 
for delivery at increased price not affecting 
legal rights, etc., under contract; and re- 
quirement of the Commission as to prices 
to be charged not being a matter as to which 


while so detailed may be paid a per 
diem in lieu of subsistence not exceed- 
ing $5 during their absence from per- 
manent station on such duty, their 
other actua] extraordinary necessary 
expenses, including expense of procur- 
ing special uniforms, being reimburs- 
able only on other than a commuted 
basis and when certified by the Com- 
mission as required to fulfill properly 
purposes of joint resolution 
Per diem may not be paid, as commuta- 
tion for personal expenses, to Army 
officer detailed as aide to U. 8. Com- 
missioner General of N. Y. World’s 
Fair Commission from his headquar- 
ters at Governor’s Island, who may be 
reimbursed, only on other than com- 
muted basis, and for such actual ex- 
traordinary mecessary expenses, in- 
cluding expense of procuring special 
uniforms, as may be certified by Com- 
mission as required to fulfill properly 
purposes of joint resolution 
Commerce Department participation—avail- 
ability of regular appropriation—appro- 
priation “District and cooperative service” 
for Bureau of Foreign and Domestic Com- 
merce, is available for share of joint rental 
of furniture for use in space allotted at New 
York World’s Fair, notwithstanding joint 


U. 8. as contractor may be held liable 160 
NATIONAL GUARD: 
Organization disbandment—medical officers 


res, authorizing Federal participation in 
Fair provides for allotments to participat- 
ing Federal agencies, provided purpose to be 


status—medical corps officers commis- 
sioned in National Guard Infantry Regi- 
ment belong to the regiment and disband- 
ment of medical detachment without other- 
wise disposing of the officers leaves them 


Naval features on commercial vessels—pur- 
chases through Maritime Commission— 
in view of emergency need, etc., and legis- 
lative history, present applicable appro- 
priations may be used for administratively 
proposed acquisition, by Maritime Com- 


served is performance of regular trade pro- 
motional, ete., duties of Bureau, and not 
for conducting of an exhibition or demon- 
stration of Bureau's functions; but rental 
must be paid in arrears in agreed install- 
ments in view of prohibition in sec. 3648, 
R. 8., against advance payments 

“Per diem in lieu of actual subsistence”— 
provision in sec. 6, Joint res. authorizing 
Federal participation in N. Y. World’s 
Fair 1939, which authorizes payment of per 
diem in lieu of subsistence, refers to sub- 
sistence expenses incurred in travel status . 
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Government employees—qualification ex- 
penses—act, Aug. 5, 1909, prohibits pay- 
ment of premiums on bonds of employees 
of U. 8. from public funds whether such 
bonds be required by law or otherwise, 
and is for application to bond qualification 
etc., expenses of Government employee as 
notary public, notwithstanding his notary 
duties will be confined to Government 
business, with no private fee advantage, 
and that his notary commission is sub- 
ject to termination upon leaving Govern- 
ment service. 16 Comp. Gen. 76, am- 


OFFICERS AND EMPLOYEES: 


De facto—compensation—payments under 
mistake as to citizenship—where individ- 
ual, probationally appointed, was subse- 
quently separated from service upon re- 
quest of Civil Service Comm. because of his 
mistakenly having certified himself to be 
citizen of U. 8., he may not be permitted to 
retain salary received subsequent to July 1, 
1938, on basis of having been de facto em- 
ployee, appropriation involved thereafter— 
sec. 5, Independent Offices Appropriation 
Act, 1939—having specifically prohibited 
Payment of compensation therefrom to any 
person not meeting citizenship require- 


constitutional and statutory prohibitions— 

traveling expenses of employee detailed to 

foreign government under act, May 25, 

1938, incident to detail and in addition to 

travel between his officia] station and his 

foreign headquarters, are not for payment 
by foreign government to employee in view 
of prohibitions—Art. 1, sec. 9, U. 8. Con- 
stitution, and act, Mar. 3, 1917, against 
employees accepting any present, etc., 
from any foreign government, etc., except 
as provided therein, nor for charging 
against government involved, unless that 
government wishes to reimburse U.8., but 
are for payment from appropriations of 
employee’s department and necessity for 
such travel is matter for said department. 
2 Comp. Gen. 634; id. 775. 
Holding two positions: 

Concurrent furlough without pay and 
military duty—civilian employee who is 
also a Naval Reserve officer, ordered with 
his consent to six months’ active duty 
with Civilian Conservation Corps under 
authority of applicable Executive Order, 
need not be required to resign his civilian 
Position and may be administratively 
furloughed without pay for duration of 
YR Se eee rae ae 

See, also, Compensation, double. 

Investigation prior to appointment—appro- 
priation availability—credit reports—ap- 
propriated moneys not available for credit 
reports on prospective Government em- 


Ployees in absence of specific authority of 
law. Decisions A-87355, A-88301, and 
A~-00362, dated July 8, Aug. 21, and Nov. 
13, 1937, respectively, distinguished 


Liability: 


Government losses. See Certifying officers. 

Negligent disposition of property damages 
in transit—carrier’s claim liquidation 
from retirement deductions—where prop- 
erty purchased under Government con- 
tract is damaged in transit under condi- 
tions making carrier liable and U. 8. is 
made whole by deduction from carrier’s 
bill, no authority to withhold amount 
in retirement fund to credit of former 
employee for payment of carrier’s claim 
for amount previously deducted, not- 
withstanding employee’s failure to fol- 
low administrative instructions re dis- 
Position of damaged furniture and 
resulting damage to carrier 


Political activity: 


Relief act prohibition: 

Membership in ‘“‘Labor’s Non-Partisan 
League”—active membership in ‘“‘La- 
bor’s Non-Partisan League”’ on part of 
administrative or supervisory em- 
ployees of Works Progress Adm. would 
contravene provisions of sec. 4 (a) and 
(b) of Pub. Res. No. 1, Feb. 4, 1939, 
against use by any person, employed 
in any administrative or supervisory 
capacity by an agency of Federal Govt. 
paid from funds authorized or appro- 
priated by Emergency Relief Appro- 
priation Act of 1938, or said pub. reso- 
lution, of his official authority or infiu- 
ence to interfere with an election, etc. 

Prohibition in Work Relief and Relief 
Res. of Feb. 4, 1939, against use by per- 
son in administrative or supervisory 
capacity in any agency whose com- 
pensation is paid from funds appro- 
priated by Emergency Relief Act of 
1938, or said resolution, of his official 
authority, ete., to interfere with an 
election, etc., and against continuance 
of employment or payment of com- 
pensation is for application to all who 
by reason of their offices are capable of 
influencing other employees whether 
or not they actually supervise such 
employees, and facts of each case are 
for administrative consideration in 
determining whether employees not in 
supervisory positions come within this 
Tule for removal from office purposes -- 


Recreational facilities and entertainment— 


appropriation availability—use of appro- 
priated funds for recreational and enter- 
tainment facilities for Government person- 
nel is unauthorized in absence of specific 
statutory authority or authority by neces- 
sary implication, notwithstanding it may 
be highly desirable to furnish same because 
of absence thereof otherwise and location of 
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the work—in this case, a river and harbor 
appropriation project at Midway Island_. 
Retired—reemployment. See Retirement. 
Seat of Government—legisiative prohibi- 
tion—field activities headquartered in 
Washington, D. C.—employment of ar- 
chitectural and mechanical engineers and 
estimators, with headquarters in Wash- 
ington, D. C., for project, etc., services 
located outside Dist. of Col., whose duties 
are not administrative or such as ordinarily 
performed by departmental force, and 
payment of compensation from funds al- 
lotted to Indian Service under sec. 201 (c), 


147 


Transfers—Continued. 
mission, under Sec. 202, Public Works 
Adm. Act of 1938, for flood control, ete., 
study on Rio Grande, is available for 
compensation of employees theretofore 
paid from Commission’s regular appro- 
priations after transfer to project in- 
volved, but whether such transfers may 
be made without affecting their status 
for classification in Classified Civil 
Service by E. O. 7916, June 24, 1938, is 
matter for Civil Service Commission... 
See, also, Classification, transfers; Compen- 

sation, promotions. 


Public Works Administration Appropria- 
tion Act of 1938, does not constitute vio- 


OPEN-MARKET PURCHASES: 
See Contracts, open-market purchases. 
ORDERS: 


lation of seat of Government employment 
prohibitions of 5, U. 8. Code, 45 and 46, 
but, as to services of classes which may 
not be so engaged and paid for, see deci- 


State and local—training at Federal ex- 
pense—Fair Labor Standards Act enforce- 
ment—appropriation for carrying into ef- 
fect Fair Labor Standards Act of 1938, as 
made by Second Deficiency Act for 1938, 
is available for payment of cost of instruct- 
ing State or local public agency employees 
in proper procedure for enforcement of act. 
15 Comp. Gen. 585, and cases cited therein, 
re education and training of Gov’t officers 
and employees being a personal expense, 


Training: 

Availability of Social Security Act allot- 
ments—title V, Social Security Act of 
Aug. 14, 1935, as amended, not providing 
for training of personnel, and there being 
no general authority in Dist. of Col. or 
specific authorization in its appropria- 
tions, for such training, allotments made 
to District under said title for maternal 
and child welfare and required to be 
matched by its own funds, are not avail- 
able for educational, etc., courses of em- 
Ployees involved. Use by States of 
allotments for such purposes, and 15 
Comp. Gen. 1077, authorizing such ex- 
penditures from Dist. of Col. allotments 
for Public Health Work made under 
Title VI of the said statute distin- 
So < cbaccltcsesssboavshaustenche te 

Personal ». Government expense—appro- 
priation for carrying into effect Fair 
Labor Standards Act of 1938, as made by 
Second Deficiency Act for 1938, is avail- 
able for payment of cost of instructing 
State or local public agency employees 
in proper procedure for enforcement of 
act. 15 Comp. Gen. 585, and cases 
cited therein, re education and training 
of Gov’t officers and employees being a 
personal expense, distinguished 

Transfers: 

Regular to Emergency fund rolls—allot- 

ment to International Boundary Com- 


842 


24 


See, also, Subsistence. 

Active duty of Naval Reservists—need for 
specifying duty purpose and appropria- 
tion chargeable—orders issued under sec. 
8, Naval Reserve Act of 1938, for temporary 
active duty of Naval Reserve members for 
purpose of prosecuting work of type for 
which scientists, technicists, etc. are em- 
ployed under appropriations of various 
bureaus and offices of Navy Dept. should 
expressly state assignment is for prose- 
cuting particular work, funds for which 
are authorized under designated appro- 
priation_.... cb Uses ib cabbie 

Travel—commercial aircraft travel authori- 
zation requisites—two methods of travel 
being authorized by law—land or water, 
and air—since passage of sec. 204 (c), act, 
June 23, 1938, providing for use of commer- 
cial aircraft by Gov’t personnel, and dif- 
ferent methods of reimbursement being 
provided, travel orders should be explicit 
as to use of commercial aircraft, but any 
clear authorization for such use will be 
sufficient to authorize payment of cost 
thereof on travel-expense basis prescribed 
by act, Mar. 2, 1931, for Army, Navy, 
ete., commissioned and enlisted personnel. 


PANAMA CANAL: 


Armistice day statute applicability—act, 
May 13, 1938, declaring 11th of November 
in each year a legal holiday is applicable to 


Compensation: 

Forty-hour-week employees—wage rate 
adjustments— Panama Canal employees 
paid on June 1, 1932, under wage schedule 
fixed on hourly basis which had not been 
converted to monthly basis as in classes 
considered in 14 Comp. Gen. 156, and 
whose hourly wage rates were increased 
under 40-hour-week statute—sec. 23, act, 
Mar. 28, 1934—by 20%, are not entitled 
to further increase under said act even 
though hourly rate as increased results 
in earnings less than those of classes of 
employees whose schedule of wage rates 
was fixed on monthly basis as of June 1, 
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Compensation—Continued. 
Holidays: 

Alien employees—term “regular em- 
ployees of the Federal Government 
whose compensation is fixed at a rate 
per day, per hour, or on a piece-work 
basis” as used in Pub. Res. 127, June 
29, 1934, relating to holiday compensa- 
tion of such emp'oyees, does not in- 
clude “‘alien employees of The Panama 
Canal who heretofore were not en- 
titled to gratuity holiday pay” 

Per diem, per hour, and piece-work em- 

ployees: 

In view of Pub. Res. 127, June 29, 1938, 
regular per diem, per hour, or piece- 
work employees of Panama Canal 
are entitled only to their regular 
pay, and not additional gratuity 
holiday pay, for holidays on which 
no work is performed and then only 
if and when they “are relieved from 
working solely because of occurrence 
of” holiday, and therefore they are 
not entitled to pay for holiday, as 
such, if they are relieved or prevented 
from working because holiday oc- 
curs on five-day week non-work- 


Per hour employees of Panama Canal 
are not entitled to pay in addition to 
their regular pay where they are re- 
quired to perform service on holiday 
within their regular tour of duty- _.- 

Pub. Res. 127, June 29, 1938, providing 
that Government employees paid on 
per diem, per hour, or piece-work 
basis, when relieved or prevented 
from working because of holidays 
declared by Federal] statute or Ex- 
ecutive order, shall receive same pay 
for such days as for other days on 
which work is performed, is applica- 
ble to employees of Panama Canal, 
and the public resolution supersedes 
Executive orders relating to grant- 
ing of gratuity pay for holidays to 
per diem employees of Panama 


Where per hour employee of Panama 
Canal on five-day forty-hour week 
(Monday to Friday) was prevented 
from working on day within regular 
tour solely because it was holiday 
and received pay therefor in accord- 
ance with provisions of Pub. Res. 
127, June 29, 1938, and was then re- 
quired to work on Saturday, he is 
entitled to overtime compensation 
for Saturday, time allowed for holi- 
day being synonymous with work so 
far as overtime allowance is con- 


Retirement—eligibility after retirement 
under Civil Service Retirement Act—act 


Page 


PANAMA CANAL—Continued. 


of Aug. 10, 1937, amending Canal Zone 
Retirement Act by enlarging class of 
beneficiaries is limited to former em- 
ployees whose last service was with Pana- 
ma Canal, or Panama Railroad and is not 
for application to former employee sepa- 
rated from Panama Canal service prior to 
any retirement act applicable to his class 
who was subsequently employed in 
Federal service in Washington, and 
retired therefrom under Civil Service 
Retirement Act and who now has made 
claim for higher annuity under Canal 


For civilian personnel, see Compensation. 
Active duty—sickness. See Pay, sickness. 
Additional: 
Details to exposition duty: 
Army officers: 

Army officers “detailed from distant 
headquarters’’ for duty with U. 8, 
Commissioner General, N. Y. 
World’s Fair Commission, who are 
in travel status while so detailed may 
be paid a per diem in lieu of subsis- 
tence not exceeding $5 during their 
absence from permanent station on 
such duty, their other actual extra- 
ordinary necessary expenses, in- 
cluding expense of procuring special 
uniforms, being reimbursable only 
on other than a commuted basis and 
when certified by the Commission as 
required to fulfill properly purposes 
of joint resolution 

Per diem may not be paid, as com- 
mutation for personal expenses, to 
Army officer detailed as aide to U. 
8S. Commissioner General of N. Y. 
World’s Fair Commission from his 
headquarters at Governor’s Island 
who may be reimbursed, only on 
other than commuted basis, and for 
such actual extraordinary necessary 
expenses, including expense of pro- 
curing special uniforms, as may be 
certified by Commission as required 
to fulfill properly purposes of joint 
resolution 

See, also, Gratuities. 

Administrative— National Guard—organiza- 
tion disbandment and reorganization— 
while medical officer of N. G. Inf. Regi- 
ment Med. Det. is not entitled to addi- 
tional pay for officers commanding organi- 
zations less than a brigade and having ad- 
ministrative functions connected there- 
with for period between disbanding of 
detachment and its reorganization and 
Federal recognition, he may, if otherwise 
entitled, be paid as for performance of 
appropriate duties during the interim - -.. 
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After expiration of enlistment—Navy enlist- 
ed men—awaiting court martial and while 
receiving mental treatment—Navy en- 
listed man, declared a deserter, whose 
enlistment expired while awaiting court 
martial, and who while so awaiting trial 
subsequent to enlistment, was admitted 
to naval hospital as mentally irresponsible, 
mark of desertion subsequently having 
been removed as erroneous and disciplin- 
ary action because of absence abandoned, 
is not entitled to active duty pay from 
date of expiration of enlistment to date of 
transfer to Fleet Naval Reserve, conclu- 
sion of Medical Survey as to mental irre- 
sponsiblity being for consideration merely 
as defense to desertion charge 

Aliens. See Aliens. 

Aviation cadets after 4 years’ service—pro- 
portionate lesser service payments—sec. 
6, act, Apr. 15, 1935, authorizing payment 
of lump sum to aviation cadets of Naval 
Reserve and Marine Corps Reserve upon 
release from active duty clearly limited 
such payments to releases “from a period 
of active duty of four years or more,” and 
proportionate benefits may not be paid to 
such cadets released from period of active 
duty of less than 4 years 

Aviation duty—details of 28 days in Febru- 
ary—an assignment to flying duty for 28 
days in Feb., not involving a leap year, 
must be construed as being for a calendar 
month and flight performance required on 
basis of full month, and not 28/30 of month 
only, for flying pay purposes__........... 

Detailed employees. See Details. 

Discharges and dismissals—gratuities. See 
Gratuities. 

Longevity—service credits—Revenue Cut- 
fer Service cadet service—cadet service in 
Revenue Cutter Service under appoint- 
ment subsequent to Aug. 24, 1912, may 
not be counted, because of prohibition of 
sec. 6 of act of that date, by an Army officer 
for longevity pay purposes 

Pay rolls—citizenship showing—circular let- 
ter to departments, establishments, and 
agencies. 17 Comp. Gen. 1127 amplified... 

Promotions—effective date—Naval Reserve 
officer—Naval Reserve officer advanced in 
time of peace is not entitled to pay of 
higher grade prior to acceptance, proviso 
in sec. 312, Naval Reserve Act of 1938, 
granting pay and allowance upon advance- 
ment from date of rank stated in commis- 
sion, being applicable only to promotions 
in time of war or national emergency 

Resignation—acceptance receipt delay—al- 
though submission of resignation does not 
separate officer from military service, and 
resignation when accepted is effective, if 
future date not fixed, from receipt of notice 
of acceptance, officer may not continue in 
service by avoiding notice of acceptance, 
and where authorities contacted address 
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given by officer during period of extended 
leave and otherwise were diligent in efforts 
to locate him, and officer was derelict in 
matter, date of receipt of notice must be 
treated as date he should have received it 
in due course and not date of actual receipt 


Retainer—Naval Reserve—concurrent dis- 


ability compensation as civilian employee— 
in view of prohibition of sec. 7, Employees’ 
Compensation Act of Sept. 7, 1916, a per- 
son injured in performance of duty as civil 
employee who is receiving retainer pay or 
retired pay on account of service in Navy, 
may not also be paid during same period 
disability compensation for injury so sus- 
tained. A-43502, Sept. 7, 1932, Nov. 30, 
1932, and Feb. 18, 1936, affirmed. 18 


Retired: 


Coast and Geodetic Survey—applicability 
of Navy Promotion Act of June 23, 1938— 
Coast and Geodetic Survey officers not 
entitled to retirement or retired pay pro- 
vided for line officers of Navy by Sec. 12 
(e), Navy Promotion Act of June 23, 1938. 

Concurrent disability compensation as 
civilian employee—in view of prohibi- 
tion of sec. 7, Employees’ Compensa- 
tion Act of Sept. 7, 1916, a person injured 
in performance of duty as civil employee 
who is receiving retainer pay or retired 
pay on account of service in Navy, may 
not also be paid during same period dis- 
ability compensation for injury so sus- 
tained. A-43502, Sept. 7, 1932, Nov. 30, 
1932, and Feb. 18, 1936, affirmed. 18 
Comp. Gen. 308 distinguished 

Navy officers: 

Navy Line Personnel Act: 

Retirements under sections 11 (b) and 
12 (f)—officers retired under secs. 11 
(b) or 12 (), Navy Line Personnel 
Act of June 23, 1938, are entitled to 
retired pay based upon 24 percent of 
active duty pay of grade in which 
law provides they shall be paid re- 
tired pay, multiplied by number of 
years of service for which entitled to 
credit in computation of their lon- 
gevity pay as provided in prior laws, 
that is, under Sec. 11 (b), grade in 
which retired, and under sec. 12 (f), 
grade from which promoted, but 
in either case not to exceed 75 per- 
cent of their active duty pay--...... 

Retirements under section 12 (k)— 
officer advanced to grade of Lt. 
Comdr. on retirement under pro- 
viso to sec. 12K, Navy Line Person- 
nel Act of June 23, 1938, is entitled 
to2\ percent of his active duty pay as 
Lt. Comdr. of his length of service, 
multiplied by number of years of 
service for which entitled to credit 
in computation of his longevity pay, 
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Page | PAYMENTS—Continved. 
Fractions—fractional cents in computing 


Navy officers—Continued. 
Navy Line Personnel Act—Continued, 
not to exceed 75 percent of active 


Retirements within both sections 12 (f) 
and 12 (1)—officers who for retirement 
purposes fall within both sections 
12 (f) and 12 (1), Navy Line Personnel 
Act of June 23, 1938, are entitled to 
promotion coincident with retire- 
ment in either case and to retired pay 
based upon grade from which pro- 
moted as provided in either of said 


Retirements within both sections 12 
(k) and 12 ()—lieutenant who for re- 
tirement purposes falls within both 
secs. 12 (k) and 12 (), Navy Line 
Personnel Act of June 23, 1938, is en- 
titled to retirement in either case in 
grade of lieutenant commander and 
to retired pay provided in either of 
said sections, whichever is greater .- 

Sickness—National Guard—disease ante- 
dating active duty—National Guard offi- 
cer ordered to Government military school 
for training under sec. 99, National De- 
fense Act, as amended by act, May 28, 
1926, and reported physicially qualified 
after examination both at his home and at 
school prior to entering upon instruction, 
is entitled to active duty pay and allow- 
ances while receiving treatment in station 
hospital during portion of period for which 
ordered to active duty, for an acute con- 
dition, not result of misconduct, developed 
or becoming manifest after entry upon, 
but prior to completion of course, notwith- 
standing disease was not incurred in line 
ofduty. 4 Comp. Gen. 545, distinguished, 
and 17 id. 610, amplified 


PAYMENTS: 


Additional—services identical with payee’s 
contractual obligation—payment not au- 
thorized for telephone tolls incurred in 
calls for information in connection with 
credit reports representing the very service 
to be performed at stated price under con- 
tract with identical credit reporting 
agency to whom reimbursement of tolls is 
being proposed, there being no authority 
for modification of contract prejudicial to 


Advance—witness fees and mileage—officer 
serving subpoena for appearance of civilian 
witness before Army general court martial, 
when ordered by proper authority, entitled 
to reimbursement for fees and mileage 
necessarily advanced to witness from 
personal funds at time of service, and 
there is no requirement such advances be 
only by disbursing officer, but orders 
should be in writing, issued in advance of 
payment directed, and certified copy filed 
with reimbursement voucher, as well as 
cash receipt, evidencing actual payment. 


land-grant freight rates—charges for trans- 
portation of Government property, over 
land-grant roads should be based on net 
land-grant rates computed in accordance 
with present long-standing practice—that 
is, on basis of net rates figured to third 
decimal point of cents per hundredweight 
or per ton—and not as administratively 
proposed by dropping fractions less than 
0.25 cent; by considering fraction as 4 cent 
for fractions of 0.25 to 0.74 cent; and by 
increasing to next whole cent fractions of 
0.75 cent and higher 


655| Voluntary—subsequent claim of excessive 


rates—difference between rental volun- 
tarily paid, under agreement for use of 
lands, etc., as power development site in 
national forest, at rate established by 
agreement and rental as computed on 
basis of subsequent general change for 
permits by regulation issued pursuant to 
authority of statute, may not be refunded 
where amount involves an estimate and 
claim is not made until after more than 20 
years notwithstanding alleged self-execut- 
ing rate change provisions of agreement 
where rate changes are subsequently 


PENITENTIARIES AND PRISONS: 


Prisoners: 
Witness fees: 

No authority for payment of witness fees 
to persons serving sentence in State or 
county prison or jail who are produced 
as witnesses in Federal courts—to 
testify on behalf of Government— 
under custody of guards from such 
institutions, and whose transporta- 
tion and subsistence are not paid from 
personal funds, sec. 848, R. 8., pro- 
viding for per diem payment in addi- 
tion to subsistence being applicable 
only to witnesses ‘detained in prison 
for want of security” 

Witness fees paid to persons serving 
sentence in State prison who are pro- 
duced in Federal courts, to testify on 
behalf of Government and whose trans- 
portation and subsistence are not 
paid from personal funds, may be 
passed in accounts of Marshal in- 
volved, payments having been made 
under court order pursuant to sec. 855, 
R. 8., and sec. 846, R. 8., providing 
no charge shall be made against Mar- 
shal for fees paid under such order, 
but protection of Marshals by said 
sec. 846, does not preclude U. 8S. from 
claiming refunds from witnesses or 
jurors where erroneous payments are 
received by them. 18 Comp. Gen. 


Commercial purchases at lower price— 
fact that article can be purchased 
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Purchases elsewhere—Continued. 
commercially at price lower than that 
at which obtainable from Federal 
Prison Industries, Inc., is no justi- 
fication for commercial purchase 

Government liability: 

Payment not authorized from regular, 
as distinguished from emergency 
relief, funds, for commercial pur- 
chase of wiping cloths in absence of 
showing cloths could not have been 
procured from Prison Industries,Inc. 

Second-hand wiping rags, as dis- 
tinguished from new wiping cloths, 
may be purchased commercially 
without clearance from Federal 
Prison Industries, Inc., in view of 
provision in Schedule of Products 
of these industries that ‘‘no clearance 
is required for the purchase of second 
hand or sterilized wiping rags 
* * #2" 18Comp. Gen.80, amplified 

Services and supplies furnished other 

Government agencies—billing, etc., pro- 
cedure—procedure outlined for billing, 
paying, collecting, and depositing of 
amounts due in payment for articles 
furnished and services rendered other 
Government agencies by Federal Prison 
Industries, Inc. General Regulations 
No. 78-Revised modified accordingly -.-. 


PENSIONS: 


Concurrent death and disability compensa- 
tion—payments under Employees’ Com- 
pensation Act of Sept. 7, 1916, to persons 
also receiving, or entitled to receive, a 
pension under any law providing pensions 
for veterans or their dependents, not to be 
questioned solely because of dual pay- 
ments involved, except where, as in case 
of members of female Army or Navy 
Nurse Corps, such dual benefits may be 
specifically prohibited by statute. Deci- 
sions to contrary not to be followed here- 


See Leases; Rent; Department or estabdlish- 
ment involved. 
PERSONAL SERVICES: 
Appointments. See Appointments. 
Limitations: 
Fund transfers between departments and 
establishments: 

Appropriation in Navy Appro. Act, 1939, 
under “Replacemert of Naval Ves- 
sels,”” authorizing personal services in 
Navy Dept. as well asin field, amounts 
transferred therefrom to War Dept. 
under sec. 601, act, June 30, 1932, for 
ordnance work, ete., for Navy, are 
available for personal services in War 
Dept., Dist. of Col., and limitation 
under ‘Salaries, War Department, 
Office of Chief of Ordnance,” on ex- 


establishments—Continued. 
penditures for personal services, is not 
for application, but transfers from 
Navy appropriation “‘Bureau of Ord- 
nance, Ordnance and Ordnance 
Stores,”’ are available for personal 
services in Dist. of Col. only to limited 
extent authorized in tbat appropria- 
RN ee Sine lS. 

Funds transferred from one department 
to another for performance of work or 
services under sec. 601, act, June 30, 
1932, are subject to general statutory 
prohibitions—secs. 45 and 46, Title 5, 
U. 8. Code—against employment of 
personal services in Dist. of Col. in 
absence of specific provision therefor in 
appropriation from which funds are 


Public building planning, etc., services: 
Jurisdiction: 

Arrangement of office space, installation 
of electric wiring for lights, dumb- 
waiters, call bells, etc., in connection 
with construction of contemplated 
public building, are matters of con- 
struction for performance by or 
through Procurement Div., Pub. 
Bldgs. Branch, Treas. Dept., as in- 
volving appropriations under control 
of that department, and not through 
contracting of intended Government 
agency occupant with private con- 
sultant with payment from appropria- 
ted funds under control of that agency. 
A-80461, Sept. 8, 1936, distinguished, 
and A-96379, July 20, 1938, 18 Comp. 
a Fas SS 

Railroad Retirement Board may not 
contract for consulting engineering 
service to aid in planning and arrange- 
ment of space in authorized new 
building to be paid from its appropria- 
ted funds, notwithstanding discre- 
tionary authority by statute as to its 
expenditures, such services, etc., being 
incidental to construction of public 
buildings and under jurisdiction of 
Treas. Dept. for whom has been ap- 
propriated the building construction 
Cee EE eee... 

Sculptors—monument design competition— 
no objection to payment, under general 
authority vested by statute in Thomas 
Jefferson Memorial Commission of speci- 
fied sum to each participant selected to 
submit model of monument, and subse- 
quent payment to sculptor selected for 
making full-sized model of statue, where 
amount paid each of competitors covers 
only reasonable cost of producing design, 
which becomes property of Government, 
and does not constitute prize competition, 
and where artistic features are major con- 
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sideration, but no officer or employee may 
give away models so acquired. 5 Comp. 


Seat of Government—legislative prohibi- 
tion—field activities headquartered in 
Washington, D. C.,—employment of ar- 
chitectual and mechanical engineers and 
estimators, with headquarters in Wash- 
ington, D. C., for project, etc., services 
located outside Dist. of Col., whose duties 
are not administrative or such as ordinar- 
ily performed by departmental force, and 
payment of compensation from funds al- 
lotted to Indian Service under sec. 201 (ce), 
Public Works Administration Appropria- 
tion Act of 1938, does not constitute viola- 
tion of seat of Government employment 
prohibitions of 5, U. 8. Code, 45 and 46, 
but, as to services of classes which may not 
be so engaged and paid for, see decisions 


Stenographic—evaluation of bids—where 
bids for stenographic reporting of hearings 
before Government agency are identical as 
to free furnishing of copies to the agency, 
and none of said bids requires payment for 
Sales to the general public at a price in ex- 
cess of maximum permitted by specifica- 
tions, bid offering cash bonus to Govt. for 
award of contract and privilege of selling 
such copies, being most advantageous to 
the Government, is for acceptance, the 
prices at which copies are furnished the 
public being for consideration only to ex- 
tent of insuring a reasonable price. 


PHILIPPINE ISLANDS: 


Designations to act in High Commissioner’s 
stead: 

Additional compensation—ad ditional com- 
pensation not payable to member of staff 
of U. 8. High Commissioner to Philip- 
pine Islands designated as acting high 
commissioner under authority of act, 
June 5, 1936, the act not creating separate 
office as acting High Commissioner but 
authorizing only designation to act as 
High Commissioner 

Additional compensation and use of facili- 
ties—as rental of offices and living quar- 
ters, discretionary fund for household 
expenses, and automobiles, provided by 
law for High Commissioner to Philip- 
pine Islands, are in addition to his salary, 
and authorized by reason of the position, 
member of his staff acting in his stead 
under designation under act, June 5, 
1936, is entitled to use of said prerogatives 
to same extent as is authorized for High 
Commissioner without reference to sec. 
3, act, Mar. 5, 1928, requiring reasonable 
value of quarters, etc., furnished em- 
Ployees to be considered as part of com- 
pensation in fixing their salary 

Employees—transportation—self, depend- 

ents, and household effects—involves 

authority for payment of expenses to or 


from United States of members of staff of 
High Commissioner to Philippine Islands, 
their dependents, and household effects; 
upon appointment; upon resignation at 
end of leave of absence after temporary 
duty in U. 8.; who resign effective at a 
future date but leave Philippines prior 
thereto; who resign while on leave in U. 8.; 
and of those members who were appointed 
while in the Islands 


POST OFFICE DEPARTMENT: 
Mails: 


Insured parcels—indemnity payments— 
where insured parcel addressed to ad- 
dressee at fraternlty house address was 
delivered by regular carrier to member 
of fraternity not authorized in writing 
by the fraternity to receive insured mail, 
or otherwise within permissible delivery 
provisions of applicable sections of Pos- 
tal Laws and Regulations, 1932, pay- 
ment of indemnity because of the loss is 
authorized, but collection of amount of 
the indemnity from the carrier responsi- 
ble for the loss should be given adminis- 
trative consideration 

Transportation. See T'ransportation, 
mails. 


Postal savings: 


Deceased creditor claims—audit informa- 
tion requirements—public administrator 
payments—payments of postal savings 
deposits to public administrators should 
be supported by same evidence as is re- 
quired in case of private administrators, 
that is, by evidence of appointment of 
public administrator to administer es- 
tate of deceased depositor and of pay- 
ment authorization issued by Post Office 
Dept. Decisions of Mar. 1, 1933, and 
Mar. 30, 1934, A-30163, declaring ap- 
plicable to such funds rule that, where 
claim against U. 8. is sole asset of an 
estate, there must be showing of heirs, 
creditors, etc., for consideration in con- 
nection with matter of a possible escheat 
to State, before claim may be allowed, 
modified accordingly 

General Accounting Office audit jurisdic- 
tion—while act, June 25, 1910, as 
amended, which provides for establish- 
ment of postal savings depositories, 
vests in board of trustees administrative 
functions thereof, including adminis- 
trative audit, final audit is imposed on 
General Accounting Office by act, June 


Liability for interest credited depositors 
on embezzled funds—amount charge- 
able to former post office clerk who mis- 
appropriated postal savings funds is not 
limited to actual cash embezzled, but in- 
cludes, such additional amount as it was 

. necessary for Govt. to pay by reason 
of issuing to depositors certificates bear- 
ing interest adjusted in accordance with 
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POST OFFICE DEPARTMENT—Con. 
Postal savings—Continued. 
law apd regulations from dates of de- 
posits until collection of embezzled 
amount, and where collection has been 
effected from embezzler, by postmaster 
involved, in amount actually embezzled 
only, amount of said interest is properly 
for charging in postmaster’s accounts. 
Postal Service: 
Employees: 

Railroad mail carrier transportation 
charges—payment authorized of rail- 
road fares and cost of Pullman cover- 
ing transportation of postal inspectors 
on official business over portion of mail 
route lying within Canada. 17 Comp. 


Substitute—double compensation act 
applicability—substitute rurr] carrier 
who holds another federal position 
under other than P. O. Dept., is sub- 
ject to general rule that when employee 
is employed over same period in two 
positions, combined salaries of which 
exceed rate of $2,000 per annum, pay- 
ment of more than one salary is pro- 
hibited by Act, May 10, 1916, as 
amended, notwithstanding work is 
performed in substitute capacity but 
8 few days a year, unless appointment 
as substitute so limits hours of service 
per day or days of service per year as to 
fix annual rate at amount which to- 
gether with rate of other position 
would not exceed $2,000 per annum_. 

Postmasters—liability—check forgeries— 
postmaster who cashed Government 
check upon spurious indorsement of 

Ppayee’s name is liable where Govern- 

ment in issuing check did not deal with 

impostor either directly or indirectly, 
notwithstanding check was issued sub- 
sequent to death of payee and indorsed 
by person of same name. 6 Comp. Gen. 

532, distinguished 

Railway postal clerks—work year—effect 
of Armistice day holiday law—creation 
of eighth legal holiday—Armistice Day— 
by act, May 13, 1938, does not of itself 
supersede and render inoperative terms 

of acts of Feb. 28, 1925, and Aug. 14, 

1935, specifically fixing work year of 

railway postal clerks at 306 days, nor 

require change in administrative regula- 
tions to provide for 305-day year in lieu 
of 306-day year so established 
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PRINTING AND BINDING—Contd. 


Columbia,” no greater amount may be 
expended for such purpose from appropria- 
tion involved by reason of printing cost 
being greater than originally contem- 
plated, nor may difference between 
amount so appropriated and total cost of 
printing be paid from regular appropria- 
tion for printing and binding of Dist. of 
Col., rule being that where there is specific 
appropriation a geneial appropriation 
which otherwise might be charged is not 
available therefor 

llustrations, engravings, or photographs— 
certificates re necessity and public busi- 
ness—commercia] field printing—act, Mar. 
3, 1905, prohibiting use of printing and 
binding appropriations for illustrations, 
ete., except upon conditions outlined 
therein, is permanent legislation and not 
limited in operation to appropriations for 
Government Printing Office or to printing 
done there, and commercial field printing 
involving illustrations, ete., requires cer- 
tificate of head of agency concerned, as 
required by prohibitory statute 

Miscellaneous pads, cards, etc., excepted 
from G. P. O. purehase requirements— 
pads, rules and unruled; pads, calendar; 
pads, columnar; cards, guide, monthly; 
sheets, backing (punched but not printed); 
fillers, loose-leaf binder; etc., etc., if regu- 
larly carried in stock by dealers and re- 
quiring no printing or binding operation 
after receipt of order to fit them for the use 
of purchaser are not printing, binding, and 
blank-book work for procurement from 
Government Printing Office under act, 
Mar. 1, 1919, but if articles constitute 
paper supplies required by act, June 7, 
1924, to be procured from Public Printer 
and are carried in schedules of supplies 
which he is prepared to furnish, such 
schedules control paper supplies which 
should be procured from that office... _... 


PRISONERS: 


See Penitentiaries and Prisons, prisoners. 


PRISONS: 


See Penitentiaries and Prisons. 


PRIVATE PROPERTY: 


See Property, private. 


PROJECTS: 


Administrative expenses—Public Works Ad- 
ministration Appro. Act, 1938, allot- 
ments—funds appropriated in Public 
Works Administration Appro. Act of 1938, 
dated June 21, 1938, may not be allotted 
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PREAUDIT: 
See General Accounting Office, audit, pre- 
audit. 
PRINTING AND BINDING: 
Appropriation availability—specific o. gen- 


to Federal agencies to cover administra- 
tiveexpenses in connection with allotments 
to such agencies for Federal public works 
projects under title I{ of said act 
Bonneville Dam—availability of funds for 


eral appropriations—District of Colum- 
bia—where appropriation provides that 


specified amount ‘‘shall be available only - 


for the printing of a report of a survey of 
the Health Department of the District of 


motion-picture equipment—under au- 
thority for expenditures in sec. 9 (b) Bonne- 
ville project act of Aug. 20, 1937, either ap- 
propriation for construction and mainte- 
nance of power-distribution system in act 
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PROJECTS—Continued. 
of May 9, 1938, or allotment of Public 
Works Adm. funds for construction, is 
available for motion-picture equipment 
for making picture record of salient features 
of construction program, if administra- 
tively found necessary for administration 
of act and purchase of equipment is more 
economical than contracting for photo- 
graphic work with established producers... 

Compensation—aliens. See Aliens. 

Funds—availability for mixed relief and 
regular project—appropriation for emer- 
gency construction of public buildings 
outside Dist. of Col. contained in Third 
Deficiency Appropriation Act, 1937, is 
available for relocation of residential build- 
ing on approved public building project 
consisting of ‘‘Replacements, etc.’”’ at 
Coast Guard Depot, Curtis Bay, Balti- 
more, Md., and necessary incidental ex- 
penses of relocation of approaches, etc., 
thereto, and there appears no legal objec- 
tion to use of labor paid from relief fund 
allotments in connection with said re- 


Housing and slum clearance—municipal 
water service connection charges—involves 
Government liability for city water service 
connection charges in construction of 
Government housing projects where city 
regulations, performance of work prior to 
contract letting, and good faith and fuir 
dealing of contractor are involved 

PROPERTY: 

Private: 

Damages: 
Civilian Conservation Corps: 

Involves claims for damage, ete., 
private property by C. C. C. en- 
rollees while on work under Forest 
Service, and by employees of Agri. 
Dept. paid from funds appropriated 
for C. C. C. work, and claims for 
loss, etc., of horses, vehicles, and 
other equipment obtained for use of 
Forest Service in C. C. C. work per- 
formed under it and respective appli- 
eability of conditions, etc., of act, 
June 28, 1937, relative to C. C. C., 
and acts, May 27, 1930, and Jan. 31, 
1931, applicable to Forest Service -- . 

No authority for payment for horse 
which died under agreement of 
Forest Service in connection with 
C. C. C. work notwithstanding con- 
tractual provision therefor, act of 
Jan. 31, 1931, authorizing Sec. of 
Agri. to reimburse for such loss not 
being applicable to Emergency Con- 
servation Work projects and neither 
appropriation for E. C. W. for period 
involved, nor any other statutes, 
authorizing such reimbursements or 
inclusion of such damage provisions 
in agreement, and, as death was 
without fault or negligence of Gov- 
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PROPERT Y—Continued. 


Private—Continued. 
Damages—Continued. 

Civilian Conservation Corps—Con. 
ernment, claim is not one for con- 
sideration by administrative office 
under act, Dec. 28, 1922, nor for re- 
porting by G. A. O. to Congress for 
relief under act, Apr. 10, 1928 

Persons appointed or employed by 
Forest Service will be considered em- 
ployees of Forest Service, and not of 
Civilian Conservation Corps, within 
purview of the respective acts re- 
lating to damages, etc., to private 
property, notwithstanding their 
compensation is paid from Civilian 
Conservation Corps funds........ oo 

Forest Service: 

Involves claims for damage, etc., pri- 
vate property by C. C. C. enrollees 
while on work under Forest Service, 
and by employees of Agri. Dept. 
paid from funds appropriated for 
C. C. C. work, and claims for loss, 
etc., of horses, vehicles, and other 
equipment obtained for use of Forest 
Service in C. C. C. work performed 
under it and respective applicability 
of conditions, etec., of act, June 28, 
1937, relative to C. C. C., and acts, 
May 27, 1930, and Jan. 31, 1931, ap- 
plicable to Forest Service..........- 

Persons appointed or employed by 
Forest Service will be considered 
employees of Forest Service, and 
not of Civilian Conservation Corps, 
within purview of the respective acts 
relating to damages, etc., to private 
property, notwithstending their 
compensation is paid from Civilian 
Conservation Corps funds 

Government liability generally—no au- 

thority for payment for horse which 

died under agreement of Forest Service 
in connection with C, C. C. work not- 
withstanding contractual provision 
therefor, act of Jan. 31, 1931, authoriz- 
ing Secy. of Agri. to reimburse for such 
loss not being applicable to Emergency 
Conservation Work projects and 
neither appropriation for E. C. W. for 
period involved, nor any other stat- 
utes, authorizing such reimbursements 
or inclusion of such damage provisions 
in agreement, and, as death was with- 
out fault or negligence of Government, 
claim is not one for consideration by 
administrative office under act, Dec. 

28, 1922, nor for reporting by G. A. O. 

to Congress for relief under act, Apr. 


Military service—See, Property, private, 
lost or destroyed, military service. 

Rented equipment—where contract for 
rental of equipment contained .no 





1106 INDEX DIGEST 


Tege | PROPERTY—Continued. 
Public—Continued. 


PROPERT Y—Continued. 
Private—Continued. 


Damages—Continued. 
provision increasing liability of U. 8. 
as bailee beyond ordinary care required 
in bailment for mutual benefit, bailor 
may not be reimbursed cost of repairs 
to bailed equipment necessary, not 
because of fault or negligence of bailee, 
but because of fire, attributed to some 
unknown person, occurring at night 
and while equipment was not in use 
and under care of watchman, particu- 
larly where contract expressly limited 
Government’s liability to cases of 
damage arising from act or negligence 
of Government’s agents or employees_. 
Bee, also, Claims, act, Dec. 28, 1982; 
Claims, act, Apr. 10, 1988; ete. 
Lost or destroyed: 
Military service: 

Army Reserve officer not entitled to 
payment under act, Mar. 4, 1921, as 
for private property lost or destroyed 
where, after discovery of fire while 
lying on bed in his quarters, he 
devoted his time to saving of such of 
his own property as possible, was not 
engaged in authorized military duties 
in connection with fire; there was no 
saving of human life involved; and 
such of his attention as was given to 
saving Gov’t property was confined 
to helping “to move some govern- 
ment cots and blankets” away from 
building after impossibility of saving 
anymore of his own property........ 

Subrogation of, or contribution to 
insurers—act, Mar. 4, 1921, provid- 
ing for reimbursement, etc., to 
officers, etc., of the Army, for loss, 
damage, or destruction of their 
private property under certain cir- 
cumstances, creates no contractual 
relation but makes statutory grant 
which may not be enlarged by impli- 
cation and when persons within class 
of beneficiaries of act have been 
made whole by recovery of insurance 
benefits from insurance companies, 
they have suffered no loss within 
act and since they have no claim 
against Government and Govern- 
ment does not stand in position of co» 
insurer, no right of subrogation or 
contribution accrues to insurance 
companies against Government. .... 


Public: 


Damages: 

Actual cost of repairs o. unliquidated 
damages set-offs—amounts represent- 
ing bare cost of repairs to Government 
trucks damaged by collision with 
private conveyances are properly for 
set-off against amounts otherwise 
due damaging parties notwithstand- 
ing their denial of fault and contention 


Damages—Continued. 
that right of set-off does not exist as to 
unliquidated claims which have not 
been adjudicated by proper tribunal 
determination of administrative office 
otherwise as to responsibility for dam- 
age being well supported by establish- 
ed circumstances under which colli- 
sions occurred, and amount set-off not 
involving consequential or unliqui- 
Ee ae ae 
Transit—transportation charge with- 
holding and refund claims—where 
property purchased under Gov't. 
contract is damaged in transit under 
conditions making carrier liable and 
U. 8. is made whole by deduction from 
carrier’s bill, no authority to withhold 
amount in retirement fund to credit of 
former employee for payment of car- 
rier’s claim for amount previously 
deducted, notwithstanding employee’s 
failure to follow administrative instruc- 
tions re disposition of damaged furni- 
ture and resulting damage to carrier... 


PUBLIC BUILDINGS: 
Appropriations. See Appropriations, public 


buildings. 


Construction: 


Appropriation availability—where appro- 
priations for “establishing and equip- 
ping” Coast Guard air stations are 
limited as to period of availability, such 
appropriations, even if assumed to be for 
“construction of public buildings” 
within meaning of sec. 1, act, June 23, 
1874, may not be considered available 
for administrative obligation under inde- 
pendent contracts entered into subse- 
quent to time of availability so specified 
even though such contracts—e. g. land- 
scaping grounds after completion of con- 
struction—are incidental to the con- 
struction. 1 Comp. Dec. 517, involv- 
ing administrative expenses of inspec- 
tion, etc., after period of availability 
under contract entered into prior to 
expiration of such period, distinguished_. 

Private planning, etc., services: 
Administrative agency jurisdiction: 

Arrangement of office space, installa- 
tion of electric wiring for lights, 
dumb-waiters, call bells, etc. in 
connection with construction of con- 
templated public building, are mat- 
ters of contruction for performance 
by or through Procurement Div., 
Pub. Bldgs Branch, Treas. Depart., 
as involving appropriations under 
control of that department, and not 
through contracting of intended 
Gov’t. agency occupant with private 
consultant with payment from ap- 
propriated funds under control of 
that agency. A-80461, Sept. 8, 
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Page | PUBLIC FUNDS: 
See Funds, pubtic. 
PUBLIC PROPERTY: 
See Property, public. 
PUBLIC UTILITIES: 


PUBLIC BUILDINGS—Continued. 
Construction—Continued. 
Private planning, etc., services—Con. 
Administrative agency jurisdiction— 
Continued. 


1936, distinguished, and A~-6379, 
July 20, 1938, 18 Comp. Gen. 71, 


Railroad Retirement Board may not 
contract for consulting engineering 
service to aid in planning and ar- 
rangement of space in authorized 
new building to be paid from its 
appropriated funds, notwithstanding 
discretionary authority by statute 
as to its expenditures, such services, 
etc., being incidental to construction 
of public buildings and under juris- 
diction of Treas. Dept. for whom has 
been appropriated the building con- 


Definition. See Words and Phrases, public 
building. 

Equipment—appropriation availability— 
cabinets and tables sought in connection 
with U. 8. Attorney's office in post office 
building, being type of office furniture 
usually required fur work to be performed 
and being for use in building intended to 
serve as quarters for such an office, are 
items of furniture procurement of which 
is specifically authorized under Post Office 
Dept. appropriation, and not special equip- 
ment such as would require cost to be 
charged to funds of agency requesting its 


Repairs and improvements—appropriation 
availability—Interior Dept. services on 
reimbursable and nonreimbursable bases— 
where building changes are not those neces- 
sary to ordinary use and do not involve 
structural changes, building maintenance, 
etc., but work necessary to accommodate 
space for activities with which Agri. Dept. 
is charged, required work is for perform- 
ance by Int. Dept., on reimbursable basis 
under sec. 601 (a), act, June 30, 1932, but, 
if work is such as required to be done by 
Int. Dept. on a nonreimbursable basis 
inadequacy of Int. Dept. appropriations 
does not authorize use of Agriculture Dept. 
appropriations for such purpose 

Replacement—interpretation of appropria- 
tion provision—broad authority in House 
Report referred to in Third Deficiency Ap- 
propriation Act, 1937, for public building 
project consisting of “Replacements, etc.” 
reasonably comprehends needed replace- 
ment of any building on project site, in- 
cluding reasonably necessary approaches 
and incidental connecting utilities, and 
replacement need not necessarily be Jo- 
cated on exact site of building replaced, if 
administratively determined relocated 
replacement is required in public interest 
and extension of facilities is necessary as 
an incident to such relocation 


122 


See also, Telephones. 

State and Federal franchise rights—right of 
property in franchise granted to a public 
service corporation by a State is subject to 
paramount right of State to require com- 
pliance with such reasonable rules, regu- 
lations, or orders as its responsible officials 
might see fit to make in the reasonable exer- 
cise of State’s police power, and the U. 8., 
after acquisition of land, is vested with a 
power analogous to police power of the 


See also, Appropriations, availability. 
Automobiles, trucks, ete. See Vehicles. 


Foreign products. See Contracts, foreign products. 
Penitentiary and prison products. See Peniten- 


tiaries and Prisons. 

Stationery (ink, glues, paper, pens, etc.). 
See Stationery. 

Water. See Water. 


QUARTERS: 


In kind: 
Failure to furnish—patrol vessel crews— 
members of crew of Bureau of Marine 
Inspection and Navigation vessel placed 
in dry dock for repairs who assist in work 
done but cannot be quartered or sub- 
sisted during repairs, and whose annual 
pay is fixed under Classification Act of 
1923, as amended, and includes value of 
quarters and subsistence furnished in 
kind which value is deducted from total 
salary when furnished, may not, where 
not in a travel status, be paid any addi- 
tional amount because of nonfurnishing 
of quarters and subsistence. 18 Comp. 


See also, Compensation, allowances. 
Quarters allowance: 

Civilian employees detailed to foreign gov- 
ernments—applicability of general limi- 
tations—monthly allowances established 
for quarters and subsistence during detail 
of U. 8. employees to American Repub- 
lies, etc., under act, May 25, 1938, are 
not subject to limitations of secs. 207 and 
210, act, June 30, 1932, or Standardized 
Government Regulations regarding 
rent, heat, and light allowances for of- 
ficers resident in foreign posts promul- 
gated under act, June 26, 1930 

Foreign Service—leaves of absence fol- 
lowed by retirement—where foreign serv- 
ice officer’s request for retirement after 
thirty years service under act, Feb. 23, 
1931, is approved effective at subsequent 
date, and he is granted cumulative an- 
nual Jeave of absence with pay to date of 
retirement with permission to visit U.8., 
and quarters at foreign post were main- 
tained and paid for by officer, after his 
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QUARTERS—Continued. 
Quarters allowance—Continued. 


Page | RATIONS—Continued. Page 
Commutation—C ontinued. 


departure, for his family who departed 
prior to effective date of his retirement, 
no objection to payment of allowance 
for living quarters for period of such 
maintenance in view of broad discretion 
of administrative office regarding allow- 
ance during leave or other absence from 


Rental allowance: 

Adequacy of quarters—assigned quarters 
undergoing repairs—mere declaring by 
special orders after period involved, that 
quarters assigned to Army officer and de- 
pendents were inadequate while ordi- 
nary repairs were being made, does not 
authorize payment of rental allowance 
for said period 

Dependents: 

Divorce. See Divorce, rental and sub- 
sistence allowances. 

Naval Reserve aviation cadets—not 
entitled to 


RADIO: 


Broadcasting—appropriation availability— 
appropriation for administrative expenses 
of Veterans’ Administration—act of May 
23, 1938—not available for payments for 
recording or broadcasting, or the purchase 
of records for broadcasting, information 
regarding functions and activities of said 
agency, there having been given no specific 
legislative authority for such payments, 
nor any showing administratively made, 
or otherwise apparent, that such dissemi- 
nation of information is essential to admin- 
istrative duties and functions conferred 
by statute upon Veterans’ Administration_ 


RAILROAD RETIREMENT BOARD: 


Contracts—public building construction 
planning, etc. — Railroad Retirement 
Board may not contract for consulting 
engineering service to aid in planning and 
arrangement of space in authorized new 
building to be paid from its appropriated 
funds, notwithstanding discretionary 
authority by statute as to its expenditures, 
such services, ete., being incidental to 
construction of public buildings and under 
jurisdiction of Treas. Dept. for whom has 


See, also, related subjects of Subsistence; 
Subsistence Allowance. 
Commutation: 
Fleet Reserve and retired enlisted men 
during hospitalization: 

Appropriation available for rations or 
subsistence of retired enlisted men of 
Navy or Marine Corps when hospital- 
ized in Federal hospital, except St. 
Elizabeths Hospital, ‘‘in accordance 
with law” within meaning of sec. 207, 
Naval Reserve Act of 1938, is also avail- 
able for rations or subsistence of retired 


Fleet Reserve and retired enlisted men 

during hospitalization—Contined. 
enlisted men so hospitalized who have 
been accorded commissioned or war- 
rant rank on retired list under act, 
May 7, 1932 

Effect of sec. 207, Naval Reserve Act of 
1988, providing that ‘““Members of the 
Fleet Reserve and retired enlisted men 
shall receive ration allowance pre- 
scribed by law for enlisted men of the 
Regular Navy when such men are 
hospitalized in a Federal hospital in 
accordance with law” is to amend out 
of act of Jan. 19, 1929, provision for 
deduction of ration allowance as pro- 
vided by sec, 4812, R. S., as to personnel 
described, when hospitalized in Federal 
hospital ‘‘in accordance with law” ___. 

Retired enlisted men or transferred 
members of Fleet Naval Res. and 
Fleet Marine Corps Res. hospitalized 
in Army hospitals on their own appli- 
cation made direct to Army hospital 
in accordance with Article 1204 (6), 
Navy Regulations, 1920, and without 
prior approval of Navy Dept., are not 
hospitalized ‘‘in accordance with law’’ 
within meaning of sec. 207, Naval Re- 
serve Act of 1938, and no naval appro- 
priation is available for payment of 
their subsistence in such hospitals 

Veterans’ Adm. having held act of June 
11, 1930, was repealed by sec. 17, act, 
Mar. 20, 1933, retired enlisted men and 
transferred members of Naval Res. 
may be hospitalized in Veterans’ Adm. 
hospitals “in accordance with law”’ 
within meaning of sec. 207, Naval Re- 
serve Act of 1938, only when such 
hospitalization is provided for by Sec. 
of Navy, and ifadmitted under present 
law and regulations of Veterans’ Adm. 
without intervention of Navy Dept., 
payment for subsistence while in hos- 
pital is controlled by regulations of 
said Administration. A-97203, Sept. 
1, 1938, amplified 

When retired enlisted men or transferred 
members of Fleet Naval Res. and 
Fleet Marine Corps Res. are hospital- 
ized in Veterans’ Adm. Facilities, 
Army hospitals, P. H. 8. hospitals, and 
other Federal hospitals, except St. 
Elizabeths Hospital, “in accordance 
with law” within meaning of sec. 207, 
Naval Reserve Act of 1938—and for 
this purpose admissions to Gov’t hos- 
pital without prior approval of Navy 
Dept. (with possible exception of emer- 
gency cases) are not hospitalizations 
“in accordance with law’’—subsistence 
charge during such hospitalization is 
payable under “Subsistence of Naval 
Personnel” 
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REAL ESTATE: 
Acquisition: 


Land: 

Payment prior to Atty. Gen. title ap- 
proval—distinction between nonavail- 
ability of appropriated moneys for land 
purchases before title approval by 
Atty. Gen. and availability of such 
moneys for such purposes before ob- 
taining of State consent to purchase 


Payment prior to State consent to pur- 
chase—distinction between nonavail- 
ability of appropriated moneys for 
land purchases before title approval 
by Atty. Gen. and availability of such 
moneys for such purposes before ob- 
taining of State consent to purchase 


Purchase of private lands in national 
parks, etc.—national park existence 
limitation—acquisitions of land in 
national parks and national monu- 
ments, by Int. Dept. under authority 
of proviso in appropriation act, Mar 4, 
1929, must be limited, because of terms 
of said act, to national parks and 
monuments in existence on that date. 
17 Comp. Gen. 1052, amplified 

Legal expenses—land donated to National 

Parks—appropriation for administration 

of Yosemite National Park, fiscal year 

1939, is not available for legal expenses of 

suit to quiet title to lands therein do- 

nated to Government whetber suit be 
before or after acceptance of such title as 
grantor had in land, the Jand not yet 
having become a part of park in former 
event and expense therefore not being 
within purpose of appropriation, and 
court costs, marshals’ fees, etc., in de- 
fense of title being for payment from ap- 
plicable appropriations of Dept. of Jus- 
tice in event of latter, that is, after title 


Tax liability—right of a State to payment 
of taxes, interest or penalty accruing on 
private property prior to date title passes 
to U. 8. becomes fixed as of that date, 
and no interest or other penalty may be 
assessed against U. 8. on the property on 


Abstracts—appropriation availability— 
nonapplicability of act of Mar. 2, 1889, 
requiring furnishing of title abstracts 
without expense to Govt., to pur- 
chases of land not acquired as site for 
public buildings under control of 
Treasury Department; discussed 

Jurisdiction: 

Purchase of land under title III, Bank- 
head-Jones Farm Tenant Act of 
July 22, 1937, which also authorizes 
erection of such structures thereon as 
may thereafter be considered neces- 
sary, is not authorized in absence of 


727 


493 


727 


Titles—Continued. 
Jurisdiction—Continued, 
showing that title to land proposed 
to be acquired is satisfactory to At- 
torney General pursuant to sec. 355, 
R, 8., notwithstanding there is no 
present intention to erect structures 


Purchases of land under title III, 
Bankhead-Jones Farm Tenant Act 
of July 22, 1937, are not authorized in 
absence of showing title is satisfac- 
tory to Atty. Gen. pursuant to sec. 
355, R. 8., notwithstanding no pres- 
ent intention to erect structures 
thereon. 18 Comp. Gen. 372, af- 
a iL iti 


RECLAMATION SERVICE: 
Projects: 


Fund allocation: 
Applicability of 1938 relief act: 

Requirement of act, Aug. 2, 1937, as 
amended regarding construction of 
Federal reclamation project, that 
project may be found financially 
feasible when amount to be expended 
from reclamation fund plus amount 
available from other sources for esti- 
mated period of construction equals 
estimated cost of construction, is not 
met by arrangement for allotment 
from Works Progress Admipistra- 
tion under subsection (1) (d) (2) of 
E. R. A. Act of 1938, and further al- 
lotments, if and when future relief 
appropriations are made, but so 
much of Public Works Appropria- 
tion under sec. 201 (a) of said act may 
be allotted as is necessary to meet 
said requirement. ___._._......._- bu 

Sec. 201 (h) of the Emergency Relief 
Appropriation Act, 1938, which pro- 
hibits undertaking of any Federal 
project prior to irrevocable setting 
aside of sufficient funds for its com- 
pletion is for application to funds ap- 
propriated under title in which sec- 
tion appears and not where funds for 
completion are to be appropriated 
from the reclamation fund 


REGULATIONS: 
Effect of amendatory legislation—existing 


regulations promulgated by President 
under provisions of Foreign Service Classi- 
fication, ete. Act of Feb. 23, 1931, which 
have been reenacted without change, and 
not in conflict with provisions of amend- 
ing act of Apr. 24, 1939, Pub. 40, remain 
in full force and effect until superseded 


Waivers—administrative v. statutory regula- 


tions—Federal Home Loan Bank Board 
regulation requiring “Board approval’ for 
employments of type therein specified, 
and that there be no ‘Entrance on duty 
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REGULATIO NS—Continued. 

prior to Board approval,” being statutory 
in origin, as distinguished from adminis- 
trative regulation, it may not be waived so 
as to make retroactively effective ap- 
proval of an appointment by individual 
Board member, and as appointments are 
effective from date of acceptance and en- 
trance on duty after appointing power 
actually takes action, unless later date is 
stated in appointment, pay for any period 
prior to date on which Board's approval 
action was taken is not authorized 
RENT: 

Equipment: 

Advertising requirements—requirement 
that purchases of supplies, equipment, 
materials, etc., except in case of emer- 
gency, be made after advertising for com- 
petitive bids on an equal basis and on 
common ground is equally applicable to 
rental of equipment 

Government employee contracts—Forest 
Service contract limitations—rental paid 
for equipment obtained from permanent 
employees of Forest Service paid from 
C. C. C. funds is subject to limitation in 
par. (a) act, Jan. 31, 1931, and persons 
employed in Forest Service initially for 
assignment to C. C. C. work, or are for 
classification as permanent employees in 


Vehicles. See Vehicles, hire. 


Leases. See Leases. 

Public property—leases, etc. See Leases, 
public property. 

Vehicles. See Vehicles, hire. 


RENTAL ALLOWANCE: 


Bee Quarters. 


REPAIRS AND IMPROVEMENTS: 


Property, private: 
Leases. See Leases, repairs and improve- 
ments, 
Repairs: a 

Leases. See Leases, repairs and improve- 
ments. 

Rented equipment—where contract for 
rental of equipment contained no pro- 
vision increasing liability of U. 8. as 
bailee beyond ordinary care required 
in bailment for mutual benefit, bailor 
may not be reimbursed cost of repairs 
to bailed equipment necessary, not 
because of fault or negligence of bailee, 
but because of fire, attributed to 
some unknown person, occurring at 
night and while equipment was not in 
use and under care of watchman, 
particularly where contract expressly 
limited Government’s liability to cases 
of damage arising from act or negli- 
gence of Government’s agents or em- 

Property, public: 
Improvements—assessments. See Tares. 
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Property, public—Continued. 
Repairs—passenger-carrying vehicle limt- 

tations. See vehicles, motor, passengere 
carrying, repair limitations. 

Public buildings. See Public buildings. 

REPORTS: 

Private investigations—prospective em- 
ployees—appropriated moneys not avail- 
able for credit reports on prospective Gov- 
ernment employees in absence of specific 
authority of law. Decisions A-87355, 
A-88301, and A~-90362, dated July 8, Aug. 
21, and Nov. 13, 1937, respectively, dis- 


RESIGNATIONS: 
See Pay. 
RETIREMENT: 
Civilian: 
Beneficiaries: 
Changed designations: 

Improper witnessing—where Civil 
Service Commission has found sig- 
nature of employee on instrument 
purporting to be change of benefi- 
ciary to amounts to his credit in 
Retirement Fund was not properly 
witnessed as required by regulations 
issued pursuant to act, June 22, 1934, 
and, therefore, that instrument can- 
not be regarded as effective in that 
regard, instrument may be given 
effect of canceling previous designa- 
tion and payment made to estate of 
employee, provided the Commission 
finds that employee—while legally 
competent to do so—signed instru- 
ment in question, 5 Comp, Gen. 


Regulation jurisdiction—general au- 
thority in act, June 22, 1934, for 
designation by an employee or 
annuitant, “under regulations pre- 
scribed by Civil Service Commis- 
sion,” of beneficiary to receive 
amounts in Civil Service Retire- 
ment Fund, properly includes au- 
thority to change beneficiary pre- 
viously designated and authority to 
prescribe by regulation terms and 
conditions under which such change 
of beneficiary may be made 

Deductions: 
Basic salary determinations: 

Details to foreign governments— 
retirement deductions — whether 
there be involved either the foreign 
service or civil service retirement 
acts—need not be made from addi- 
tional compensation or allowances 
granted to employees detailed to 
American Republics, ete., under 
act, May 25, 1938 

Longevity increases and ration allow- 
ance — retirement deductions re- 
quired by sec. 10, Retirement Act 
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RETIREMENT—Continued. 
Civilian—Continued. 


Deductio: Continued. 
Basic sabes determinations—Contd. 
of May 29, 1930, to be made from 


“basic salary, pay, or compensa- 
tion” being for computation on 
salary inclusive of longevity in- 
creases, should be computed, in case 
of crews of Coast and Geodetic Sur- 
vey vessels, on their compensation 
including increase paid upon reship- 
ment, but subsistence allowance or 
commuted ration allowance, not 
regarded as part of their compensa- 
tion in fixing salaries of their posi- 
tions under sec. 3, act of March 5, 
1928, need not be included for retire- 
ment deduction purposes 
Set-off. See Set-of, retirement deductions. 
Subrogation of surety—moneys deducted 
from employee’s salary and held in 
trust in Civil Service Retirement and 
Disability Fund are not available to 
indemnify surety which has paid to 
Government a loss covered by em- 
| a ee ee 
Legislative and court employees: 
Retirement benefit election require- 
ments—only one election by legisla- 
tive and court employees is necessary 
to acquire retirement benefits under 
act, July 13, 1937, as amended by act, 
June 25, 1938, so long as service is con- 
tinuous, and transfer without break 
in service from House of Representa- 
tives, or court, position in which em- 
ployee has made election to accept 
retirement benefits to Senate position 
before expiration of first 7 years’ of 
service, or 5 years’ service for dis- 
ability retirement, does not require 
another election to accept retirement, 
benefits which automatically become 
effective after 7-year or 5-year period 
upon meeting conditions of statute 
regarding current deductions and/or 


Senate retirement non-deduction provi- 
sions—sec. 2, act, July 13, 1937, as 
amended by act, June 25, 1938, pro- 
hibiting retirement deductions from 
compensation of employees paid in 
whole or in part by Senate disbursing 
officer until after 7 years’ service, 
requires there be no such deductions 
in case of employees transferred to 
Senate after acquiring retirement act 
status by reason of House of Repre- 
sentatives, or executive agency, serv- 
ice, until after expiration of prescribed 
period, even though transfer be with- 
out break in service, but retirement 
status already so obtained may be 
otherwise preserved upon such trans- 
fer without break in service 


161412—-39—-72 


tention—employee transferred with out 
break in service to Senate after ac- 
quiring retirement act status by reason 
of House of Representatives, or execu- 
tive agency, service, and who, because 
of prohibition of sec. 2, act, July 13, 
1937, as amended by act, June 25, 
1938, is not subject to retirement de- 
ductions until after 7 years’ service, 
retains retirement status during period 
of nondeduction, but becomes eligible 
for retirement benefits after said period 
only if he make proper deposits into 
retirement fund as required by act, 
July 13, 1937, as amended 


Panama Canal—eligibility after retire- 


ment under Civil Service Retirement 
Act—act of Aug. 10, 1937, amending 
Canal Zone Retirement Act by enlarging 
class of beneficiaries is limited to former 
employees whose last service was with 
Panama Canal, or Panama Railroad and 
is not for application to former employee 
separated from Panama Canal service 
prior to any retirement act applicable to 
his class who was subsequently em- 
ployed in Federal service in Washing- 
ton, and retired therefrom under Civil 
Service Retirement Act and who now 
has made claim for higher annuity under 
Canal Zone Act 


Reemployment: 


Contract or fee basis—prohibition 
against reemployment of retired civil- 

‘fan personnel, in sec. 204, title II, 
Economy Act of June 30, 1932, is not 
limited to “‘officers”’ and “employees” 
as those terms are defined in title I of 
act, but extends to any employment 
of purely personal services whether on 
contract basis or by appointment 

Preparation of suits v. testifying, etc., as 

expert witness: 

Civilian employee retired for age may 
be employed, under authority of 
Dept. of Justice appropriation for 
“Marshals and Other Expenses for 
the United States Courts,” for 
limited period prior to testifying as 
expert witness for purpose of famil- 
iarizing himself with facts of particu- 
lar case, but such employment must 
be as incident to testifying as an ex- 
pert witness, and not as employee 
of Government. 18 Comp. Gen. 
573, amplified 

While civilian employees retired for 
age may be called as expert wit- 
nesses to testify for Government 
and receive lawful fees or compensa- 
tion provided therefor, they may 
not be reemployed by Government 
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department, by contract or other- 

wise, to assist in preparation of suits 

for trial in view of prohibition against 

reemployment of such annuitants 

in sec. 204, title II of Economy Act 


Page | RETIREMENT—Continued. 
Foreign Service—Continued, 
Annuities—Continued. 

Joint and survivorship—Continued. 
sequent election of reduced joint and 
survivorship annuity with his wife 
in manner as outlined in said section 
does not require retroactive reduc- 
tion of increased payments made 
prior to effective date of joint and 
survivorship annuity 

Deductions—set-off. See Set-off, retirement Recomputation and increase under act, 
deductions. Apr. 24, 1939—under sec. 26 (e), For- 
Foreign Service: eign Service Classification, etc., Act 
Annuities: of Feb. 24, 1931, as amended by sec. 
Erroneous retirement dates—where, not- 3, Pub. 40, Apr. 24, 1939, annuities of 


withstanding uniform retirement date 
act, a foreign service officer is retired 
prior to first day of following month, 
no payment of annuity for period 
prior to first of following month is 


Joint and survivorship: 

Effect of wife’s death—if an officer 
who elects reduced joint and sur- 
vivorship annuity under sec. 26 (e) 
Foreign Service Classification, etc., 
Act of Feb. 23, 1931, as amended by 
sec. 3, Pub. 40, Apr. 24, 1939, is pre- 
deceased by his wife prior to his re- 
tirement election is voided, but if 
wife’s death occurs after officer's 
retirement he is entitled to continu- 
ance only of reduced annuity on his 
behalf and not full annuity as though 
reduced annuity had not originally 
been elected, but upon death of 
officer excess of accumulated con- 
tributions over annuity payments, 
if any, are for refund as provided by 


Reduction for officer and wife age dif- 
ferences—words “by more than 
eight years” appearing in sec. 26 (e), 
Foreign Service Classification, etc., 
Act of Feb. 23, 1931, as amended by 
sec. 3, Pub. 40, Apr. 24, 1939, in re- 
gard to reduction in retired officer’s 
annuity where he elects joint and 
survivorship annuity and his age 
“exceeds the age of the wife by more 
than eight years,” may not be con- 
strued as authorizing disregarding 
of further annuity reduction required 
by act until age difference is 9 years 
or more, but requires said additional 
deduction as soon as age difference ex- 
ceeds 8 years, even if by only! day.. 

Retroactive annuity reduction ef- 
fect—under sec. 26 (e), Foreign Serv- 
ice Classification, etc., Act of Feb. 
23, 1931, as amended by sec. 3, Pub. 
40, Apr. 24, 1939, annuities of pre- 
viously retired officers may be re- 
computed and increases paid there- 
under effective upon effective date 
of latter act—July 1, 1939—and sub- 


previously retired officers may be re- 
computed and increases paid there- 
under effective upon effective date of 
latter act—July 1, 1939— and subse- 
quent election of reduced joint and 
survivorship annuity with his wife in 
manner as outlined in said section does 
not require retroactive reduction of 
inereased payments made prior to ef- 
fective date of joint and survivorship 
CNG iS sncd sine a 


“Under age 60”—officer who retires 


under age 60 and who elects under par. 
(d) of sec. 26, Foreign Service Classi- 
fication, etc., Act of Feb. 23, 1931, as 
amended by sec. 3, Pub. 40, Apr. 24, 
1939, to receive an immediate annuity 
reduced as provided by act below that 
of deferred annuity beginning at age 
60, continues in receipt of reduced 
annuity after attaining age of 60, and 
is not entitled thereafter to full an- 
nuity to which he would have been 
entitled had he originally elected a 
deferred annuity at age 60 


Deductions: 


Additional compensation—details to 
foreign governments—retirement de- 
duétions—whether there be involved 
either the foreign service or civil serv- 
ice retirement acts—need not be made 
from additional com pensation or allow- 
ances granted to employees detailed to 
American Republics, etc., under act, 


Basic salary determinations—sec. 26, 
Foreign Service Classification, etc. 
Act of Feb. 23, 1931, as amended by 
sec. 3, Pub. 40, Apr. 24, 1939, estab- 
lishing a 5 percent retirement deduc- 
tion, and providing for continuance 
thereof on higher salary rate when 
appointment is made in State Dept. 
at lower salary, does not require retro- 
active deductions in case of such ap- 
pointments prior to effective date of 
act, but said higher salary will from 
date of act be basic salary rate for all 
purposes of sec. 26, as amended, in- 
cluding computations for optional 
additional deposits in retirement fund. 
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Foreign Service—Continued. 


Deductions—Continued. 

Refunds—erroneous statutory reference 
intent determination—portion of sec. 
33, Foreign Service Classification, etc., 
Act of Feb. 23, 1931, as amended by 
sec. 4, Pub. 40, Apr. 24, 1939, which 
provides that if an officer has not 
served at least 15 years he shall have 
returned to him contributions to an- 
nuity fund with interest thereon at 
4 percent compounded annually, “‘ex- 
cept as provided in paragraph (c) of 
section 4 of this act” may, by reason 
of evident error in cross reference, be 
considered as having reference to par. 
(c) of sec. 3 of latter act_- seeth.. 

Prior leave of absence quarters allowance 
payments—where foreign service officer’s 
request for retirement after thirty years 
service under act, Feb. 23, 1931, is ap- 
proved effective at subsequent date, and 
he is granted cumulative annual leave 
of absence with pay to date of retirement 
with permission to visit U. 8., and 
quarters at foreign post where main- 
tained and paid for by officer, after his 
departure, for his family who departed 
prior to effective date of his retirement, 
no objection to payment of allowance for 
living quarters for period of such main- 
tenance in view of broad discretion of 
administrative office regarding allow- 
ance during leave or other absence from 
post of duty 

Reemployment—annuity and retirement 
status—acceptance of positions in execu- 
tive civil service by Foreign Service 

Officers retired after 30 years’ service, or 

for disability, under sec. 26 (d) and 26 

(j), act of Feb. 23, 1931, has effect of sus- 

pending right to annuity while receiving 

pay in civilian position, but does not 
necessarily control retirement status of 
officers after termination of active serv- 
ice, and resumption of annuity pay- 
ments, while not precluded under pres- 
ent laws and circumstances, is necessarily 
dependent upon statutes which may then 
be in force and for determination by offi- 
cial who then may have jurisdiction __._ 

Regulations—effect of amendatory legis- 
lation—existing regulations promulgated 
by President under provisions of Foreign 

Service Classification, etc., Act of Feb. 

23, 1931, which have been reenacted 

without change, and not in conflict with 

provisions of amending act of Apr. 24, 

1939, Pub. 40, remain in full force and 

effect unti) superseded or revoked 

Service credits: 

Fractional months—in carrying out pro- 
vision in par. (d), sec. 26, Foreign 
Service Classification, etc., Act of Feb. 
23, 1931, as amended by sec. 3, Pub. 
40, Apr. 24, 1939, requiring reduction 


Service credits—Continued. 
of annuity, where an officer retires un- 
der age 60 and elects to receive imme- 
diate annuity rather than annuity de- 
ferred to age 60, “for each month or 
major fraction thereof,” between date 
of retirement and the sixtieth birth- 
day, term “major fraction” of a month 
is to be considered as 16 days where 
month contains 30 or 31 days, and 15 
days for month of Feb. containing 28 


Fractional years—may not be included 
in computing annuities under sec. 26 
(e), Foreign Service Classification, 
etc., Act of Feb. 23, 1931, as amended 
by sec. 3, Pub. 40, Apr. 24, 1939 

Voluntary deposits—where State De- 
partment Foreign Service officer, with- 
out requirement or authorization of 
law, has paid into Foreign Service 
officers’ retirement and disability fund 
amount based on service as clerk- 
translator for period prior to July 1, 
1924, effective date of act, May 24, 
1924, authorizing establishment of re- 
tirement system, deposit may not be 
considered for retirement benefit pur- 
poses and should be refunded to officer 
without interest 

Transit time pay where erroneously re- 
tired—where notwithstanding uniform 
retirement date act, a foreign service 
officer is retired prior to first day of fol- 
lowing month, no payment of annuity 
for period prior to first of following 
month is authorized, nor may payment 
be made of transit time pay for period 
after last day of month in which errone- 
ously retired, question whether entitled 
to such pay for period between erroneous 
date of retirement and first of following 
month while not in receipt of retirement 
annuity not being of definite determina- 
tion on basis of facts shown. 4 Comp. 

Gen, 376, modified in part 

Uniform retirement act applicability— 

uniform retirement date act of Apr. 23, 

1930, is applicable to State Department 

Foreign Service officers regardless of 

reason for which retired 

Voluntary deposits: 

Provision for 5percent mandatory re- 
tirement deduction, and provision for 
optional deposits of additional sums 
not to exceed 10 percent of basic salary, 
appearing in sec. 26, Foreign Service 
Classification, ete., Act of Feb. 23. 
1931, as amended by sec. 3, Pub. 40, 
Apr. 24, 1939, are separate and dis- 
tinct, and optional deposits may be 
10 percent in addition to 5 percent 
mandatory deduction.____... 

Sec. 26, Foreign Service Classification, 
ete., Act of Feb. 23, 1931, as amended 
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Voluntary deposits—Continued. 
by sec. 3, Pub. 40, Apr. 24, 1939, estab- 
lishing a 5-percent retirement deduc- 
tion, and providing for continuance 
thereof on higher salary rate when 
appointment is made in State Dept. 
at lower salary, does not require retro- 
active deductions in case of such 
appointments prior to effective date 
of act, but said higher salary will from 
date of act be basic salary rate-for all 
purposes of sec. 26, as amended, in- 
cluding computations for optional 
additional deposits in retirement 


Lighthouse Service—departmental reorgani- 
zation effect—questions because of transfer 
under President’s Reorganization Plan IT, 
effective July 1, 1939, of Bureau of Light- 
houses from Commerce Dept. to Coast 
Guard, as to whether employees so trans- 
ferred are entitled to retirement under 
sec. 6, Lighthouse Service retirement act 
of June 20, 1918, as amended, or under any 
particular act, are primarily for adminis- 
trative determination guided by legal 
opinions of Atty. Gen. on particular ques- 
tions of law concerned, and not matters 
requiring consideration of G. A. O. under 
its statutory duties with reference to 
determination of proper uses of public 


Military, naval, etc.—Navy Line Officer 
Act—applicability to Coast and Geodetic 
Survey—Coast and Geodetic Survey 
officers not entitled to retirement or re- 
tired pay provided for line officers of Navy 
by Sec. 12 (e), Navy promotion act of 


RURAL ELECTRIFICATION ADMINIS- 
TRATION: 

Loans and allotments—basis for apportion- 
ment among States—statutory limitation 
interpretation—allotments and loans to 
States under sections 3 (c) and 3 (d), Rural 
Electrification Act of 1936, as amended, 
should be on basis of so much of amount 
authorized to be loaned to Rural Electri- 
fication Administration by Reconstruction 
Finance Corporation for said purposes as 
has been approved by President and 
actually made available, and not on basis 
of full amount which may be made availa- 
ble upon approval of President 


SALES: 


Mistakes: 
Bids: 

Misdescription of Government articles— 
where invitation on surplus property 
clearly stated material was offered for 
sale ‘‘as is, if is, and where is, without 
recourse”; that description was based 
on best available information; and 


Page 
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Mistakes—Continued. 
Bids—Continued. 
that failure to inspect would not con- 
stitute claim for adjustment, lone 
bidder, as to articles involved, may not 
be relieved from its accepted bid, and 
refund made of purchase price, on basis 
of misdescription of articles offered, 
such error as was made having been 
due solely to bidder’s failure to inspect 
articles, and bid having been sub- 
mitted on basis of waiver of “‘any claim 
for adjustment on account of not hav- 


Verification of bid prior to allegation of 
mistake—where bidder, after verifying 
its bid upon request by contracting offi- 
cer who had noticed considerable dif- 
ference between its bid and only other 
bid received, alleged mistake in that 
it mistook bid form to be request for 
bid to sell to Government rather than 
an offer by Government to sell, there 
is no legal basis to relieve bidder from 
its obligation under its bid accepted 
after said verification, and, if delivery 
and payment are refused by bidder, 
property should be disposed of after 
giving due notice to bidder, and any 
loss charged to its accounts 

Property misdescription — Government 
liability—where in connection with sale 
of “Junk (Truck parts)”’ designated as 

“Cabs,” “Bodies,” and “‘Cowls,”” many 

of whieh were stated to be “‘in practically 

unused condition,”’ purchaser refuses to 
accept property because of alleged mis- 
representation as to condition, etc., 
refund of price is unauthorized notwith- 
standing administrative report all usable 
parts had been removed and that equip- 
ment was practically worthless except 
as junk, for, while description may have 
been inaccurate, it was prepared in good 
faith without warranty as to quantity, 
condition, ete., and with full notice as to 
inspection and that no claim would be 
considered for any deficiency 
Proceeds—disposition—cash price in lieu of 
trade-in value—value of old equipment, 
whether disposed of by exchange or sale, 
is—in absence of statutory authority other- 
wise—for deposit in miscellaneous receipts 
in accordance with Sec. 3618, R. S., gross 
price of new equipment being charged to 
appropriation, and statutory authority to 
exchange old equipment for new, whether 
in whole or part payment, merely changes 
requirement to extent that when so ex- 
changed only net cash payment is charged 
to appropriation—no deposit to credit of 
miscellaneous receipts being required 


SEAMEN: 


Army Engineer Corps and Miss. River 
Comm. employees—Public Health Service 
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of Army Engineer Corps and Mississippi 
River Commission, employed on board 
vessels for mixed duties, are “‘seamen’’ 
within meaning of sec. 3, act, Mar. 3, 1875, 
for Public Health Service medical treat- 
ment purposes, only where duties so per- 
formed are primarily or predominantly 
those enumerated in said act, but type of 
vessel on which employed, or use to which 
put, appears immaterial for such medical 


tate in accordance with priorities of 
Bankruptcy Act, but for set-off against 
indebtedness to U. 8. of said contractor 
arising under other defaulted contracts 
even though unliquidated at time of 
bankruptcy, except as impressed with 
valid liens in which these funds to ex- 
tent of such liens do not pass to trustee of 
bankrupt’s estate and, therefore, are not 
for distribution as part of estate 


treatment determination purposes 895 
Destitute American: 
Transportation: 

As prohibition of act of Apr. 7, 1934, 
against payment of steamship com- 
pany for transporting shipwrecked 
and destitute seamen whose last serv- 
ice was on one of its vessels, bas not 
been repeated in appropriation acts of 
June 16, 1937, and Apr. 27, 1938, and is 
not permanent legislation but related 
only to appropriations theretofore 
made, funds appropriated by acts of 
1937 and 1938, swpra, for relief of desti- 
tute and shipwrecked seamen are 
available for payment of such obliga- 
tions as consular officers are authorized 
by law and controlling decisions of 
courts to incur in this regard.......... 37 

Claim of steamship line in connection 
with transportation to U. 8. of ship- 
wrecked or destitute American seamen 
on vessels of same company on whose 
vessel they last served is for settlement 
by G. A. O. in accordance with estab- 
lished procedure 

SERVICES BETWEEN DEPARTMENTS 
AND ESTABLISH MENTS: is one of various and sundry unknown 
See Departments and Establishments. post office patrons instead of one sus- 
SET-OFF: tained by Gov’t 


8ee, also, Contracts, payments, withholding. 
Damages—public property—actual cost of 
repairs v. unliquidated damages—amounts 
representing bare cost of repairs to Govt. 
trucks damaged by collision with private 
conveyances are properly for set-off against 
amounts otherwise due damaging parties 
notwithstanding their denial of fault and 
contention that right of set-off does not 
exist as to unliquidated claims which have 
not been adjudicated by proper tribunal 
determination of administrative office 
otherwise as to responsibility for damage 
being well supported by established cir- 
cumstances under which collisions oc- 
curred, and amount set-off not involving 
consequential or unliquidated damages. .-. 
Retirement deductions: 

Conjectural losses to unknown persons— 
set-off of amount to credit of former pos- 
tal employee in retirement fund unau- 
thorized where loss administratively 
requested to be so liquidated is conjec- 
tural and based entirely on presumption 
that employee retained excess remit- 
tances for postage due on mail for at least 
a year prior to his apprehension, and loss 


Compensation: 


Subrogation of surety—set-off of unpaid 
salary and retirement fund to credit of 
former posta] employee in liquidation 
of Government indebtedness arising 
through failure to account for post office 
box rentals, etc., authorized only to 
extent indebtedness remains unliqui- 
dated after application of amount paid 
by surety of former employee under its 
bond, there being no authority for refund 
to surety of any amount so paid and not 
subsequently claimed, nor any right of 
subrogation in favor of surety with re- 
spect to retirement funds, or require- 
ment that unpaid salary be paid surety 
in preference to employee 

8ee, also, Compensation, withholding. 

Contracts: 

Default—bankruptcy of defaulting con- 
tractor—retained percentages represent- 
ing moneys earned by contractor prior 
to bankruptcy and contract default not 
for distribution as part uf bankrupt’s es- 


Subrogation of surety-—set-off of unpaid 
salary and retirement fund to credit of 
former postal employee in liquidation 
of Government indebtedness arising 
through failure to account for post office 
box rentals, etc., authorized only to ex- 
tent indebtedness remains unliquidated 
after application of amount paid by 
surety of former employee under its 
bond, there being no authority for re- 
fund to surety of any amount so paid 
and not subsequently claimed, nor any 
right of subrogation in favor of surety 
with respect to retirement funds, or re- 
quirement that unpaid salary be paid 
surety in preference to employee 

Third party claims—where property pur- 
chased under Government contract is 
damaged in transit under conditions 
making carrier liable and U. 8. is made 
whole by deduction from carrier’s bill, no 
authority to withhold amount in retire 
ment fund to credit of former employee 
for payment of carrier’s claim for amount 
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Retirement deductions—Continued 
previously deducted, notwithstanding 
employee's failure to follow administra- 
tive instructions re disposition of dam- 
aged furniture and resulting damage to 


Taxes—gasoline—veto of State refund law— 
refunds of taxes on gasoline consumed in 
privately owned vehicles being claimed 
by Government only when conclusively 
shown use of said vehicles was for official 
business and owners have been reimbursed 
by U. 8. for amounts so expended for 
gasoline and tax thereon, there remains 
only for accounting officers of Govern- 
ment to set off such State indebtedness 
against amounts otherwise due State 
where said refunds fail of accomplish- 
ment because of vetoed refunding legis- 


SIGNATURES: 


Claims—invoices signed by contractor for 
full contract price, and attached to vouch- 
ers covering payment of only a percentage 
thereof then due, may not be accepted 
as supplying deficiency as to signature of 
claimant in claims administratively trans- 
mitted to G. A. O. for direct settlement 
without such signature, nor may such in- 
voices originally submitted for amounts 
more than due be viewed as current claims 
for amounts which subsequently may 
have become due 


SOCIAL SECURITY: 


Employees—compensation changes—reor- 
ganization of Government agencies— 
question whether present employees of 
Soc. Sec. Board who are on civil-service 
open registers, and are certified for posi- 
tions of higher or lower grade, may be ap- 
_ pointed at increase or decrease in salary, 
etc., because of salary, etc., change prohibi- 
tion of sec. 10 (b), Reorganization Act of 
Apr. 3, 1939, involves situation which can 
arise only after July 1, 1939, when the 
Board will be administered as part of 
Federal Security Agency, and which may 
not therefore, under jurisdiction con- 
ferred on G. A. O. be decided upon sub- 
mission of Chairman of said Board 

Federal aid: 

Availability for training of personnel— 
title V, Social Security Act of Aug. 14, 
1935, as amended, not providing for 
training of personnel, and there being 
no general authority in Dist. of Col. or 
specific authorization in its appropria- 
tions, for such training, allotments made 
to District under said title for maternal 
and child welfare and required to be 
matched by its own funds, are not avail- 
able for educational, etc., courses of em- 
ployees involved. Use by States of al- 
lotments for such purposes, and 15 
Comp. Gen. 1077, authorizing such ex- 
penditures from Dist. of Col. allot- 


STATUTORY CONSTRUCTION: 
See, also, Words and Phrases for construction 


Federal aid—Continued. 
ments for Public Health Work made 
under title V1 of the said statute, dis- 


Matching of funds—adjustments for state 
expenditures exceeding estimates—in 
making payments under sec. 514, Social 
Security Act, amounts of State funds 
expended during prior quarters of fiscal 
year in excess of amounts required to 
match Federal funds paid for said 
quarters, may be administratively con- 
sidered for payment to State of such 
deficiency for prior quarters in addition 
to amounts otherwise authorized to be 
paid for subsequent quarters on basis of 
estimated expenditures from State funds 
in subsequent quarters, but prior quarter 
deficiency payments should not be con- 
sidered as part of allotments or pay- 
ments made to State for subsequent 


Unemployment Trust Fund—railroad un- 
employment fund transfers—while ‘‘pre- 
liminary amount”’ for each State for trans- 
fer under sec. 13 (c) of Railroad Unem- 
ployment Insurance Act of June 25, 1938, 
from State unemployment trust fund to 
railroad unemployment insurance ac- 
count in unemployment trust fund, is for 
determination, under statute, as of June 
30, 1939, there is no requirement that 
transfers be made on or as of June 30, 1939, 
when, in fact, the ‘preliminary amount”’ 
cannot be ascertained until a later date. 


STATE DEPARTMENT: 


Foreign Service. See Foreign Service. 


STATES: 


Federal sid—Social Security. See Social 
Security, Federal aid. 

Officers and employees. See Officers and 
Employees, State and local. 


Taxes. See Tares. 
STATIONERY: 


Paper—G. P. O. purchase requirement 
schedule conclusiveness—pads, ruled and 
unruled; pads, calendar; pads, columnar; 
cards, guide, monthly; sheets, backing 
(punched but not printed); fillers, loose- 
leaf binder; etc., etc., if regularly carried in 
stock by dealers and requiring no printing 
or binding operation after receipt of order 
to fit them for the use of purchaser are not 
printing, binding, and blank-blook work 
for procurement from Government Print- 
ing Office under act, Mar. 1, 1919, but if 
articles constitute paper supplies required 
by act, June 7, 1924, to be procured from 
Public Printer and are carried in schedules 
of supplies which he is prepared to furnish, 
such schedules control paper supplies 
which should be procured from that 
office 


of particular language. 
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Amendments—are prospective only unless 
retroactive effect is required by explicit 
language or by necessary implication 

Appropriations—availability limitations— 
allotments and loans to States under sec- 
tions 3 (c) and 3 (d), Rural Electrification 
Act of 1936, as amended, should be on basis 
of so much of amount authorized to be 
loaned to Rural Electrification Adminis- 
tration by Reconstruction Finance Corpo- 
ration for said purposes as has been ap- 
proved by President and actually made 
available, and not on basis of full amount 
which may be made available upon ap- 
proval of President 

Authority to prescribe rules, etc.—matters 
incident to specific grants—general author- 
ity in act, June 22, 1934, for designation by 
an employee or annuitant, “under regu- 
lations prescribed by Civil Service Com- 
mission,” of beneficiary to receive amounts 
in Civil Service Retirement Fund, prop- 
erly includes authority to change bene- 
ficiary previously designated and authority 
to prescribe by regulation, terms and 
conditions under which such change of 
beneficiary may be made 

Context and general scope, etc. —eflect on 
single words—it is a well-established rule 
of statutory construction that single words 
used in a statute must be taken with the 
context and general scope and object of 
the provision in order to ascertain the in- 
tention of the legislature... _.....- 

Effect of local laws, customs, ete. —local 
enactments or customs, not in harmony 
with express terms of a statute, may not 
be considered as changing its terms or as 
affecting rights of Federal employees 
which otherwise are for adjustment in 
accordance with act, Mar. 19, 1918, direct- 
ing for purposes enumerated therein, 
“that the time shall be the United States 
standard time of the zone within which 


Provisos: 

A legislative proviso is to be construed as 
restraining or modifying that which 
immediately precedes it unless it clearly 
appears the legislative body intended it to 
have a wider scope 

While usual office of a proviso is to qualify, 
restrict, or limit enacting clause, yet if 
its terms are broader than such a purpose 
it will operate as a general enactment and 
control matters not within the enacting 


Related provision interpretation—legislative 
provisions that notwithstanding require- 
ments of existing laws, etc., and under 
such terms as Commission may in its dis- 
cretion deem necessary, Commission may 
contract for work in Europe, ‘Provided 
further, That the Commission may pur- 
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chase materials and supplies without re- 
gard to section 3709 of the Revised Statutes 
* * * when the aggregate amount in- 
volved does not exceed $500: relate to 
distinct types of transactions, and latter 
provision is not confined to U. 8. because 
of the provisions of former, nor does former 
justify purchases in Europe without com- 
pliance with sec. 3709 where purchase 
exceeds stipulated amount 


SUBSISTENCE: 


See, also, related subjects, Traveling Expenses, 
etc. 

Air travel—per diems. See Subsistence, per 
diems. 

Fractional days: 
Per diems: 

Absence exceeding 24 hours with inter- 
mediate period exclusion—civilian 
employee ordered aboard vessel con- 
structed for Navy during trials thereof, 
whose subsistence cost during trials is 
borne by contractor and whose absence 
from headquarters in excess of 24 
hours is broken up for per diem pur- 
poses, by embarkation for trials into 
two periods of less than 24 hours—one 
prior and one subsequent to embarka- 
tion—may be considered as in con- 
tinuous journey status and entitled to 
fractional per diems for beginning and 
ending of trip equal to difference 
between amount to which entitled un- 
der Travel Regulations had period of 
absence not been so broken up and 
amount Gov’t. is relieved from pay- 
ing while employee was on board 


Absence from headquarters at exactly 
8 a. m.—absence from headquarters at 
exactly 8 a. m. is absence after 8 a. m. 
within meaning of par. 51 of Stand- 
ardized Government Travel Regula- 
tions providing ‘That no per diem will 
be allowed when the departure is after 
8a. m., and the return on the same day 
is prior to 6 p. m., or for any absence 
not exceeding 3 hours.”” 4 Comp. 
Gen. 331, amplified 

Reimbursement for meals purchased in 
lieu of subsistence in kind—lighthouse 
Service employees, furnished subsis- 
tence as condition of employment, who 
are required to spend portions of days 
involving midday meal periods on 
temporary duty at stations where no 
meals are furnished, may be reim- 
bursed on a reasonable commuted 
ration allowance basis for the noon 
meal but not on travel expense basis 
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for absence from station between 8 a. m. 


and 6 p. m., and amount reimbursed 
is for charging to appropriation 
specifically available for rations, etc., 
instead of appropriation for traveling 
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Determination of value—ordinarily ‘‘ac- 
tual cost of provisions furnished by the 
Government” is not proper basis for 
determining, under sec. 3, act, Mar. 5, 
1928, the reasonable value thereof for 
deduction from total salary of employee 


Failure to furnish—patrol vessel crews— 
members of crew of Bureau of Marine 
Inspection and Navigation vessel placed 
in drydock for repairs who assist in work 
done but cannot be quartered or sub- 
sisted during repairs, and whose annual 
pay is fixed under Classification Act of 
1923, as amended, and includes value 
of quarters and subsistence furnished in 
kind which value is deducted from total 
salary when furnished, may not, where 
not in a travel status, be paid any addi- 
tional amount because of nonfurnishing 
of quarters and subsistence. 18 Comp. 


See also Compensation, allowances. 

Lodgings—Veterans’ Administration bene- 
ficiaries—lodging request used for meal, 
ete.—Government request addressed to 
“any lodging house,” and specifically 
authorizing furnishing of one lodging, may 
not be made basis of claim by a railroad for 
cost of meal and sandwiches furnished 
with notice of specific limitations as to 
service to be furnished thereunder 


Meals: 


Travel between 8 a. m. and 6 p. m.—em- 
ployment on subsistence-furnished basis 
—Lighthouse Service employees, fur- 
nished subsistence as condition of 
employment, who are required to 
spend portions of days involving mid- 
day meal periods on temporary duty at 
stations where no meals are furnished, 
may be reimbursed on a ‘reasonable 
commuted ration allowance basis for the 
noon meal but not on travel expense 
basis for absence from station between 
8 a. m. and 6 p. m., and amount reim- 
bursed is for charging to appropriation 
specifically available for rations, etc., 
instead of appropriation for traveling ex- 


Veterans’ Administration beneficiaries— 
lodging request used for meal, ete.— 
Government request addressed to “any 
lodging house,” and specifically author- 
izing furnishing of one lodging, may not 
be made basis of claim by a railroad for 
cost of mea! and sandwiches furnished 
with notice of specific limitations as to 
service to be furnished thereunder -____. 

Orders—amended—temporary duty pro- 

longation—where temporary detail of 

Foreign and Domestic Commerce Bureau 

employees to Temporary National Eco- 

nomic Committee, statutory life of which 
is limited to expiration of 76th Congress, 


templated, no objection to amendment of 
travel orders prospectively effective to 
provide for per diem in lieu of subsistence 
to extent consistent with existing admin- 
istrative regulations. See 18 Comp. Gen. 
423 


Absence exceeding 24 hours with inter- 
mediate period exclusion—civilian em- 
ployee ordered aboard vessel constructed 
for Navy during trials thereof, whose 
subsistence cost during trials is borne 
by contractor and whose absence from 
headquarters in excess of 24 hours is 
broken up for per diem purposes, by 
embarkation for trials into two periods 
of less than 24 hours—one prior and one 
subsequent to embarkation—may be 
considered as in continuous journey 
status and entitled to fractional per 
diems for beginning and ending of trip 
equal to difference between amount to 
which entitled under Travel Regulations 
had period of absence not been so broken 
up and amount Government is relieved 
from paying while employee was on 


Air travel: 

Comparative cost computation—Army 
officer, traveling under orders direct- 
ing travel by rail and authorizing per 
diem, who elects to travel by commer- 
cial airplane and has refunded differ- 
ence in transportation cost to Govern- 
ment, may be reimbursed so much of 
collection as is equivalent to per diem 
payable had travel been performed by 
method directed, less amount already 
paid him on basis of speedier travel as 
actually performed. A-28200, Sept. 
23, 1929, and A-30018, June 20, 1930, 
where officer was not traveling during 
the additional time saved by travel by 
commercial airplane, distinguished __. 

Orders not specifying manner, etc., of 
reimbursement—no authority for com- 
muting of traveling expenses of naval 
personne! for travel by air under act of 
Mar. 2, 1931, by payment of per diem, 
in lieu of actual expenses, where orders 
involved are silent as to manner and 
amount of reimbursement intended 
to be made, applicable regulations reo- 
ognizing necessity for recitation in 
orders as to kind and amount of such 
reimbursement, and law not con- 
templating payment of a per diem rate 
subsequently fixed._.................. 

Army officers detafled to exposition duty: 

Army officers “detailed from distant 
headquarters” for duty with U. 8. 
Commissioner General, N. Y. World’s 
Fair Commission, who are in travel 
status while so detailed may be paid a 
per diem in lieu of subsistence not ex- 
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Army officers detailed to exposition 
duty—Continued. 

ceeding $5 during their absence from 
permanent station on such duty, their 
other actual extraordinary necessary 
expenses, including expense of procur- 
ing special uniforms, being reimburs- 
able only on other than a commuted 
basis and when certified by the Com- 
mission as required to fulfill properly 
purposes of joint resolution 

Per diem may not be paid, as commu- 
tation for personal expenses, to Army 
officer detailed as aide to U. 8. Com- 
missioner General of N. Y. World‘s 
Fair Commission from his headquar- 
ters at Governors Island, who may be 
reimbursed, only on other than com- 
muted basis, and for such actual ex- 
traordinary necessary expenses, includ- 
ing expense of procuring special uni- 
forms, as may be certified by Commis- 
sion as required to fulfill properly pur- 
poses of joint resolution 

Fractional days. See Subsistence, frac- 
tional days, per diems. 

Leaves of absence—sick leave during travel 
status—per diem in lieu of subsistence 
not payable for entire day’s absence on 
sick leave from official duty during travel 
status either while detailed to tempo- 
rary post of duty for indefinite period or 
while traveling from place to place in an 
itinerary of temporary duty 

Rations. See Rutions. 

Subsistence allowance. See Swhsistence 
Allowance. 

Temporary duty—amending of orders to 
grant reimbursement—where temporary 
detail of Foreign and Domestic Commerce 
Bureau employees to Temporary Nation- 
al Economic Committee, statutory life of 
which is limited to expiration of 76th Con- 
gress, is prolonged beyond period originally 
contemplated, no objection to amend- 
ment of travel orders prospectively 
effective to provide for per diem in lieu of 
subsistence to extent consistent with exist- 
ing administrative regulations. See 18 
Comp. Gen. 423 

Travel status: 

Determination of headquarters: 

If duty of Electric Home and Farm Au- 
thority employee in establishing 
branch office and training personnel, 
etc., is essentially temporary with no 
intention employee shall remain there 
permanently and he returns to former 
station upon completion of such duties, 
he may be paid per diem in lieu of 
subsistence under act, June 3, 1926, as 
amended, and Travel Regulations 
during his temporary duty at that 
place at such rates and under such con- 
ditions, etc., as may be prescribed ad- 
ministratively 
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Time r. nature of duties, ete.—no hard 
and fast rule as to length of time during 
which employees may be entitled to 
subsistence at particular place as for 
“traveling on official business and 
away from their designated posts of 
duty” under act, June 3, 1926, as 
amended, and Travel Regulations, it 
being dependent not so much on 
length of time as upon nature of duties 
and whether, as matter of fact, that 
place constitutes permanent duty sta- 
tion or temporary assignment 


SUBSISTENCE ALLOWANCE: 


Army—-temporary duty—rate reduction 
period computations—Army enlisted man 
ordered to temporary duty under orders 
authorizing subsistence allowance as pre- 
scribed in Table II, par. 2a, AR-35-4520, 
while no messing facilities are available, 
who, after reporting, was furnished rations 
in excess of 31 days, is entitled to such al- 
lowance for period subsequent thereto only 
at rate prescribed in Table I of said regula- 
tions, Table II providing that when period 
of detention in one place is longer than 3 
days the allowances prescribed in Table I 
will govern after first 31 days, and period of 
detention within meaning of regulations 
beginning upon arrival for temporary duty 
and not from time messing facilities ceased 
to be available 

Civilian employees detailed to foreign gov- 
ernments—applicability of general limita- 
tions—monthly allowances established for 
quarters and subsistence during detail of 
U. 8. employees to American Republics, 
etc., under act, May 25, 1938, are not sub- 
ject to limitations of sees. 207 and 210, act, 
June 30, 1932, or Standardized Government 
Regulations regarding rent, heat and light 
allowances for officers resident in foreign 
posts promulgated under act, June 26, 1930. 

Dependents: 

Divorce. See Dirorce, rental and subsis- 
tence allowances. 
Naval Reserve aviation cadets—not en- 


Rations. See Rations. 


SUNDAYS AND HOLIDAYS: 


Compensatory time—effect of annual leave 
act—Annual Leave Act of Mar. 14, 1936, 
providing for administrative regulations 
setting forth hours of duty for each group of 
employees does not nullify that portion of 
Saturday half-holiday law of Mar. 3, 1931, 
providing for compensatory time for work 
in excess of four hours on Saturday, but 
such compensatory time may not be 
granted “‘at the rate of one whole day at 


Holidays: 
Armistice day: 
Effect on work year of railway postal 
clerks—creation of eighth legal holi- 
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1938, does not of itself supersede and 
render inoperative terms of acts of 
Feb. 28, 1925, and Aug. 14, 1935, specifi- 
cally fixing work year of railway postal 
clerks at 306 days, nor require change 
in administrative regulations to pro- 
vide for 305-day year in lieu of 306-day 


Panama Canal applicability—act, May 
13, 1938, declaring 11th of November in 
each year a legal holiday is applicable 


Alien employees of Panama Canal— 
term “regular employees of the Federal 
Government whose compensation is 
fixed at a rate per day, per hour, or ona 
piece-work basis’’ as used in Pub. Res. 
127, June 29, 1938, relating to holiday 
compensation of such employees, does 
not include “alien employees of The 
Panama Canal who heretofore were 
not entitled to gratuity holiday pay”’ _- 


Bailiffs—provisions of annual appropria- 
tion acts for salaries of bailiffs specifi- 
cally negative payment of per diem 
compensation for holidays except 
under conditions stated in said acts, 
and hence bailiffs are not “regular em- 
Ployees of Federal Government,” 
within act of June 29, 1938, providing 
conditions or holiday compensation for 
“regular employees of the Federal 
Government whose compensation is 
fixed at a rate per day,” etc., and said 
act has no application to them 


Charwomen of Post Office Depart- 
ment—charwomen of P. O. Dept. 
whose appointments require work on 
holidays, although not entitled to pay 
under holiday statute of June 29, 1938, 
for holiday within period of leave with 
pay, are nevertheless entitled to such 
pay under statutes granting such em- 
Ployees annual and sick leave 


General scope and effect of act, June 29, 
1938—holiday-pay resolution of June 
29, 1938, does not enlarge classes of em- 
ployees entitled to holiday pay with- 
out working but merely changes basis 


members of Alaska Legislature are 
entitled to per diem compensation for 
Sundays and holidays if in attendance 
immediately preceding and immedi- 
ately following Sunday or holiday on 
which there was no session, notwith- 
standing holiday may be one observed 
as legal holiday in Alaska but not by 
Federal Government, 6 Comp. Gen. 
I a cnnictnenteuennetonngih oo 


Act, Jan. 12, 1895, granting gratuity 
holiday pay to Government Printing 
Office employees, being incon sistent 
with Pub. Res. 127, June 29, 1938, is 
repealed by said Resolution 

Employees of Government Printing 
Office on 5-day, 40-hour week (Mon- 
day through Friday), not entitled, in 
view of Pub. Res. 127, June 29, 1938, 
to pay for legal holiday falling on 
Saturday, a mnon-work<day. 15 
Comp. Gen. 700, authorizing such 
legal holiday pay under then existing 
statutes, rendered inoperative by 


Employees of Government Printing 
Office on 5day, 40-hour week 
(Monday through Friday), who 
work on legal holiday falling on Fri- 
day, and have worked 32 hours from 
Monday to Thursday inclusive, are 
entitled, under Pub. Res. 127, June 
29, 1938, to only one day’s pay at 
their regular, and not overtime, rate, 
the holiday—whether work is per- 
formed thereon or not—merely com- 
pleting 40 hours for that week 

Employees of Government Printing 
Office on 5-day, 40-hour week, who 
work on Labor Day—Sept. 5, 1938—a 
day within their regular tour of duty, 
entitled only to 1 day’s pay, and not 
to gratuity pay for holiday and pay 
for time actually worked on the holi- 
day. 13 Comp. Gen. 295, authoriz- 
ing additional holiday pay under 
then existing statutes, rendered in- 
operative by Pub. Res. 127, June 29, 


Holiday statute of June 29, 1938, re- 
quires no change in rule established 
by 14 Comp. Gen. 761, under 40-hour 
week statute of Mar. 28, 1934, that 
holiday falling within regular tour of 
duty is to be regarded as part of 40- 
hour week, and in computing 40 
hours for which employee is to be 
paid his regular rate of compensa- 
tion, 8 hours should be credited for 
any holiday on which relieved or 
prevented from working solely be- 
cause of occurrence of holiday 

In view of Pub. Res. 127, June 29, 1938, 
regular per diem, per hour or piece- 
work employees of Panama Canal 
are entitled only to their regular pay, 
and not additional gratuity holiday 
pay, for holidays on which no work 
is performed and then only if and 
when they “are relieved from work- 
ing solely because of occurrence of”’ 
holiday, and therefore they are not 
entitled to pay for holiday, as such if 
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they are relieved or prevented from 
working because holiday occurs on 
five-day week non-work-day 

It is within administrative discretion 
to fix forty-hour weekly tour of duty 
on any of seven days of any week, 
and if in exercise of that discretion, in 
an emergency, days of work in any 
week are adjusted so that holiday 
falls on non-work-day, forty-hour 
weekly tour of duty to be on other 
days of that week, employee would 
be entitled to only his regular pay for 
five days worked with no pay for 
holiday which fell on his non-work- 


Military and jury leave periods: 

Regular employees paid on a rate per 
day, per hour, or piece-work basis, 
are entitled to pay for holidays 
within a period of military, or jury 
leave under National Guard, 
Officer’s Reserve Corps and Naval 
Reserve military leave acts of 
June 3, 1916, May 12, 1917, and 
June 25, 1938, and jury leave act of 
Aug. 22, 1935, if they would have 
been entitled to such pay under 
new holiday act of June 29, 1938, 
had they remained in duty status 
and been prevented from working 
on holiday, but temporary em- 
ployees are not entitled to military 
leave of absence with pay___.... a 
Per diem employees engaged in 24-hour 
service who work in shifts on 5 days 
of 8 hours each out of 7 consecutive 
days are regular employees of Gov- 
ernment within meaning of holiday 
resolution of June 29, 1938, and may 
not be exempted from rule that em- 
Ployees required to work on holiday 


within their regular tour of duty are . 


entitled only to their regular pay for 
time actually worked and may not 
be paid gratuity pay in addition 


Per hour employees of Panama Canal 
are not entitled to pay in addition to 
their regular pay where they are re- 
quired to perform service on holiday 
within their regular tour of duty___- 

Permanent per diem employee on 40- 
hour, 5-day week (Monday to Fri- 
day) on annual leave under act, 
Mar. 14, 1936, on Sept. 2, 3 (Satur- 
day, a non-work-day) and 6, 1938— 
Monday, Sept. 5, 1938, being holiday 
—full 2 weeks’ pay if full time was 
worked on work days preceding and 
following leave with pay, notwith- 
standing annual leave would be 
charged for only 3 days of 5-day 


period as the Sunday and holiday 
are excluded in computing leave 
charge. 18 Comp. Gen, 378, am- 


Permanent per diem employees work- 
ing on 5-day, 40-hour week entitled 
to 1 day’s pay for holiday falling on 
day of their regular tour of duty 
when such day occurs within period 
of leave with pay under annual and 
sick leave acts of Mar. 14, 1936 

Pub. Res. 127, June 29, 1938, providing 
that Government employees paid on 
per diem, per hour, or piece-work 
basis, when relieved or prevented 
from working because of holidays 
declared by Federal statute or Ex- 
ecutive order, shall receive same pay 
for such days as for other days on 
which work is performed, is appli- 
cable to employees of Panama 
Canal, and the public resolution 
supersedes Executive orders relating 
to granting of gratuity pay for holi- 
days to per diem employees of 


Pub. Res. 127, June 29, 1938, repeals 
act Jan. 6, 1885, U. 8. C., title 5, sec. 
86, which granted gratuity pay for 
holidays, and hence gratuity pay for 
holidays is no longer vested right of 
per diem employees who now are 
entitled to pay for holidays only un- 
der and subject to conditions of said 
joint resolution 

Section gang laborers of Alaska Rail- 
road, if appointed for indefinite pe- 
riods of 6 months or more, or periods 
“not to exceed six months” and re- 
quired to work or be available for 
duty full time during regular tour, 
being either permanent, temporary, 
or indefinite employees, may be re- 
garded as regular employees, and 
entitled to pay for holidays on which 
no work is performed if conditions 
outlined in 18 Comp. Gen. 186; id. 
191; id. 207; id. 225; id. 259; and id. 
378, are met, notwithstanding paid 
from emergency relief funds, but 
employees employed for definite 
periods of less than 6 months are 
ordinarily not entitled to holiday 


Temporary per diem employees on 5- 
day 40-hour week are entitled to 1 
day’s pay for holiday within their 
regular tour of duty when such day 
occurs during leave with pay under 
annual and sick leave acts of Mar. 
14, 1936, but only if terms of their 
employment would entitle them to 
full weel:'s pay for week when holi- 
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day occurred had they remained in 
duty status and been prevented or 
relieved from working on holiday--. 
Transfers, etc.—per diem 6-day week 
laborer who worked Friday, day 
preceding holiday followed by Sun- 
day and another holiday, but who 
was notified of termination as laborer 
effective prior to Monday, second 
holiday, and who did not receive 
notice of appointment as under- 
storekeeper until day after last holi- 
day although appointment might 
have been delivered sooner had it 
not been for holidays, is not entitled, 
because of holiday Pub. Res. of 
June 29, 1938, to pay for intervening 
holidays, but if termination as la- 
borer was not until day after second 
holiday and work was prevented on 
holidays solely because of occurrence 
thereof, payment for said holidays 


Under Pub. Res. 127, June 29, 1938, 
providing for payment to per diem, 
etc., Federal employees of compensa- 
tion for holidays when they are 
“relieved or prevented from working 
solely because of occurrence” of holi- 
day, payment for holiday may be 
made on presumption employee was 
relieved from working thereon solely 
because it was holiday only when 
employee is actually on job at close 
of work day before and at beginning 
of work day after holiday, and in all 
other cases where pay for holiday is 
claimed, there should be showing of 
facts tending to establish employee 
would have worked on day involved 
but for sole fact it was holiday_..-.- 

Under Pub. Res. 127, June 29, 1938, 
regular per diem, per hour, and 
piece-work employees are entitled 
only to regular pay, and not gratuity 
pay, for holidays when not working, 
and then only if “relieved or pre- 
vented from working solely because 
of occurrence of” the holiday, and, 
are not entitled to pay for holiday as 
such if not working because holiday 
is on 5-day week non-work-day, or 
within period of furlough or leave of 
absence, or to additional holiday 
gratuity pay if required to work on 
holiday whether it occurrs within or 
without regular tour, but for work on 
holiday outside regular tour, over- 
time pay at not less than one and 
one-halfregular pay is payable under 
sec. 23, Act Mar. 28, 1934, provided 
40 hours’ work was already per- 
formed that week..................- 
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Where per hour employee of Panama 
Canal on 5-day 40-hour week (Mon- 
day to Friday) was prevented from 
working on day within regular tour 
solely because it was holiday and 
received pay therefor in accordance 
with provisions of Pub. Res. 127, 
June 29, 1938, and was then required 
to work on Saturday, he is entitled 
to overtime compensation for Satur- 
day, time allowed for holiday being 
synonymous with work so far as 
overtime allowance is concerned. -- 


Per hour employees—laborer employed 


on hourly 6-day week basis who 
worked Friday, day preceding holiday 
followed by Sunday and another holi- 
day, and who was absent on author- 
ized sick leave on day following last 
holiday, is not necessarily precluded 
from receiving compensation for inter- 
vening holidays, but to authorize such 
payment there must be showing that 
employee was relieved or prevented 
from working on those two days solely 
because of occurrence of holidays --..- 


Piece-work employees: 


In view of Pub. Res. 127, June 29, 1938, 
regular per diem, per hour, or piece- 
work employees of Panama Canal 
are entitled only to their regular pay, 
and not additional gratuity holiday 
pay, for holidays on which no work 
is performed and then only if and 
when they “‘are relieved from work- 
ing solely because of occurrence of” 
holiday, and therefore they are not 
entitled to pay for holiday as such if 
they are relieved or prevented from 
working because holiday occurs on 
five-day week non-work-day.......- 


Pub. Res. 127, June 29, 1938, providing 
that Government employees paid on 
per diem, per hour, or piece-work 
basis, when relieved or prevented 
from working because of holidays 
declared by Federal statute or Exec- 
utive order, shall receive same pay 
for such days as for other days on 
which work is performed is appli- 
cable to employees of Panama Canal, 
and the public resolution supersedes 
Executive orders relating to granting 
of gratuity pay for holidays to per 
diem employees of Panama Canal. - 


Regular employees paid on a rate per 
day, per hour, or piece-work basis 
are entitled to pay for holidays with- 
in a period of military, or jury, leave 
under National Guard, Officer’s Re- 
serve Corps, and Naval Reserve mili- 
tary leave acts of June 3, 1916, May 
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12, 1917, and June 25, 1938, and jury 
leave act of Aug. 22, 1985, if they 
would have been entitled to such 
pay under new holiday act of June 
29, 1938, had they remained in duty 
status and been prevented from 
working on holiday, but temporary 


funds, but employees employed for 
definite periods of jess than 6 months 
are ordinarily not entitled to holiday 


Term regular employees, etc., as used in 


holiday-pay resolution of June 29, 1938, 
52 Stat. 1246, defined 


employees are not entitled to mili- 
tary leave of absence with pay 403 
Under Pub. Res. 127, June 29, 1938, 


Leaves of absence: 
Annual: 
Advances: 


providing for payment to per diem, 
etc., Federal employees of compensa- 
tion for holidays when they are ‘‘re- 
lieved or prevented from working 
solely because of occurrence”’ of holi- 
day, payment for holiday may be 
made on presumption employee was 
relieved from working thereon solely 
because it was holiday only when 
employee is actually on job at close 
of workday before and at beginning 
of workday after holiday, and in all 
other cases where pay for holiday is 
claimed there should be showing of 
facts tending to establish employee 
would have worked on day involved 
but for sole fact it was holiday 
Under Pub. Res. 127, June 29, 1938, 
regular per diem, per hour, and piece- 
work employees are entitled only to 
regular pay, and not gratuity pay, 
for holidays when not working and 
then only if “relieved or prevented 
from working solely because of occur- 
rence of” the holiday, and are not 
entitled to pay for holiday as such 
if not working because holiday is on 
five-day week non-work-day, or 
within period of furlough or leave of 
absence, or to additional holiday 
gratuity pay if required to work on 
holiday whether it occurs within 
or without regular tour, but for work 
on holiday outside regular tour over- 
time pay at not less than one and one- 
half regular pay is payable under 
sec. 23, Act Mar. 28, 1934, provided 
40 hours’ work was already per- 
formed that week j 
Section gang laborers of Alaska Rail- 
road—section gang laborers of Alaska 
Railroad, if appointed for indefinite 
periods of 6 months or more, or periods 
“not to exceed six months’ and re- 
quired to work or be available for duty 
full time during regular tour, being 
either permanent, temporary, or indefi- 
nite employees, may be regarded as 
regular employees and entitled to pay 
for holidays on which no work is per- 
formed if conditions outlined in 18 
Comp. Gen. 186; id, 191; id. 207; id. 225; 
id. 259; and id. 378, are met, notwith- 


Excess leave deductions on separation 
from service: 

Employee advanced annual leave 
under Annual Leave Regulations, 
effective Jan. 1, 1938, who resigns 
before return to duty, or advanced 
leave accumulates, and who is 
chargeable therefor under sec. 4 of 
said regulations, should be credited 
pay to include resignation effective 
date but charged only for each day 
charged to unaccrued annual leave 
advanced for which he was en- 
titled to compensation, thus ex- 
cluding Sundays and holidays not 
charged against annual leave, and 
requiring charge of four hours—if 
not employee on five-day week— 
for Saturday half-holiday 

Per diem employee on five-day work- 
week, ‘advanced annual leave un- 
der sec. 4, Uniform Annual Leave 
Regulations, effective Jan. 1, 1938, 
and who resigns prior to earning 
annual leave equivalent to ad- 
vance, is not required to refund 
more than actually paid him for 
period covered by unearned or 
excess leave, and need not make 
refund for Saturdays or other ad- 
ministrative non-work-days in- 
volved for which he was not paid. 
16 Comp. Gen. 769 and leave regu- 
lations in effect prior to Jan. 1, 
1938, distinguished, and 17 Comp. 


Per diem employees: 


Holidays occurring during either sick 
or annual leave granted under annual 
and sick leave acts of Mar. 14, 1936, 
are to be charged as days of leave 
in case of temporary employees, 
and holidays during period of sick 
leave are to be charged as days of 
leave in case of permanent employ- 
ees, and in this respect there is no 
distinction between per annum em- 
ployees and per diem employees on 
5-day week basis 

Permanent per diem employees on 
40-hour, 5-day week (Mon. to Fri.) 
on annual leave under act, Mar. 14, 
1936, on Sept. 2,3, (Sat., a nonwork 
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Leaves of absence—Continued. 
Annual—Continued. 
Per diem employees—Continued. 
day) and 6, 1938—Monday, Sept. 5, 
1938, being holiday—full two weeks’ 
pay if full time was worked on work 
days preceding and following leave 
with pay, notwithstanding annual 
leave would be charged for only 3 
days of 5-day period as the Sunday 
and holiday are excluded in com- 
puting leave charge. 18 Oomp. 


Permanent employees—holidays occur- 
ring during either sick or annual leave 
granted under annual and sick leave 
acts of Mar. 14, 1936, are to be charged 
as days of leave in case of temporary 
employees, and holidays during period 
of sick leave are to be charged as days 
of leave in case of permanent em- 
Ployees and in this respect there is no 
distinction between per annum em- 
Ployees and per diem employees on 


Saturdays—Postal Service employees— 
act, May 15, 1939, Pub., No. 78, “Grant- 
ing postal employees credit for Satur- 
day in annual and sick leave law, 
thereby conforming to the forty-hour 
workweek or five-day-week law,” does 
not authorize exclusion of Saturdays 
in computing annual and sick leave of 
rural carriers who, when not on leave, 
are required to work on Saturdays, and 
leave of absence of such employees 
should continue to be charged as ex- 
clusive of only Sundays and holi- 


Temporary employees—holidays occur- 
ing during either sick or annual leave 
granted under annual and sick leave 
acts of Mar. 14, 1936, are to be charged 
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Leaves of absence—Continued. 
8ick—Continued. 

Holidays occurring during either sick 
or annual leave granted under annual 
and sick leave acts of Mar. 14, 1936, 
are to be charged as days of leave in 
case of temporary employees, and holi- 
days during period of sick leave are to 
be charged as days of leave in case of 
permanent employees, and in this re- 
spect there is no distinction between 
per annum employees and per diem 
employees on 5-day week basis. 

Per diem and per hour employees—la- 
borer employed on hourly six-day 
week basis who worked Friday, day 
preceding holiday followed by Sunday 
and another holiday, and who was ab- 
sent on authorized sick leave on day 
following last holiday, is not necessarily 
precluded from receiving compensa- 
tion for intervening holidays, but to 
authorize such payment there must be 
showing that employee was relieved 
or prevented from working on those 
two days solely because of occurrence 


Saturdays—Postal Service employees— 
act, May 15, 1939, Pub., No. 78, “Grant- 
ing postal employees credit for Satur- 
day in annual and sick leave law, 
thereby conforming to the forty-hour 
workweek or five-day-week law,” does 
not authorize exclusion of Saturdays 
in computing annual and sick leave of 
rural carriers who, when not on leave, 
are required to work on Saturdays, 
and leave of absence of such employees 
should continue to be charged as ex- 
elusive of only Sundays and holidays -- 


Liquidated damage computations. See 


Contracts, damages, liquidated, Sundays, 
holidays, nonwork days, etc. 


as days of leave in case of temporary SURETIES: 

employees, and holidays during period See Bonds. 

of sick leave are to be charged as days TAXES: 

of leave in case of permanent employ- District of Columbia—refunds—note treated 


ees, and in this respect there is no dis- 
tinction between per annum employ- 
ees and per diem employees on 5-day 


Advances—excess leave deductions on 
separation from service—per diem em- 
ployee on five-day work week who is 
advanced sick leave under Uniform 
Sick Leave Regulations, effective Jan. 
1, 1938, and who resigns prior to earn- 
ing sick leave equivalent to advance, 
is required, under sec. 11 of said regu- 
lations, to refund entire amount paid 
for period of excess sick leave, regard- 
less of holidays, Sundays, Saturdays, 
or other nonwork days occurring with- 
in such period. 17 Comp. Gen. 906, 


as retroactively paid—intangible property 
taxes voluntarily paid Dist. of Columbia 
by executors of estate on amount of note 
of corporation carried on its books as owing 
to estate but subsequently treated as paid 
by court of equity on grounds decedent 
prior to his death had transferred stock 
owned by corporation but standing in his 
name, to make gifts to his daughters, may 
not be refunded in view of rule as to taxes 
voluntarily paid, particularly where statu- 
tory requirements, etc., as to refunds, out- 
lined in decision have not been complied 


Customs duties, ete. See Customs Service. 
Exemption certificates: 

Bidder’s failure to show exclusion of 

tax—where bid form included “excise 
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TAXES— Continued. 


Federal—Continued. 

Exemption certificates—Continued. 
tax questionnaire” on which bidder 
was directed to state whether excise 
taxes were included in or excluded 
from bid price, and bidder failed to 
show that tax was excluded, there is 
no authority for issuance of tax exemp- 
tion certificate, notwithstanding con- 
tractor’s subsequent notarized letter 
stating Government excise tax was ex- 
cluded from its bid. .................. 


Processing—contract price adjustment— 
contractor not entitled to increased costs 
resulting from processing taxes imposed 
on material used under contract and 
passed on to him by subcontractors as 
part of purchase price, where contract 
price adjustment stipulation provides 
for adjustment for taxes subsequently 
imposed if “‘paid by the contractor.” 
Batavia Mills and Righter Court of 
Claims cases, distinguished 

Vessel entries, etc. See Vessels. 

Municipal: 

Assessments for local improvements—Gov- 
ernment liability—State or political sub- 
division having no authority to impose 
assessment upon Federal property for 
local improvements, manifestly Federal 
Gov’t is not liable where U. 8. has only 
right to use and occupancy of land for life- 
saving, etc., station pursuant to act, 
Mar. 3, 1875, which occupation may be 
abandoned in near future, but reason- 
able claim may be filed in lieu of assess- 
ment for service actually rendered, there 
being noted rental charged for service 
involved prior to new improvements. -_. 

Water service—involves Government lia- 
bility for city water service connection 
charges in construction of Government 
housing projects where city regulations, 
performance of work prior to contract 
letting, and good faith and fair dealing 
of contractor are involved 


State: 


Assessments for local improvements—Gov- 
ernment liability—State or political sub- 
division having no authority to impose 
assessment upon Federal property for 
local improvements, manifestly Federal 
Gov’t is not liable where U. 8. has only 
right to use and occupancy of land for 
life-shving, etc., station pursuant to act, 
Mar. 3, 1875, which occupation may be 
abandoned in near future, but reasonable 
claim may be filed in lieu of assessment 
for service actually rendered, there being 
noted rental charged for service involved 
prior to new improvements 

Exemption certificates — symbols — reor- 


Gasoline—refunds—veto of State refund 
law—refunds of taxes on gasoline con- 
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sumed in privately owned vehicles being 
claimed by Govt. only when conclu- 
sively shown use of said vehicles was for 
official business and owners have been 
reimbursed by U. 8. for amounts so ex- 
pended for gasoline and tax thereon, 
there remains only for accounting officers 
of Govt. to set off such State indebted- 
ness against amounts otherwise due 
State where said refunds fail of accom- 
plishment because of vetoed refunding 


Real estate acquisitions—Government lia- 
bility—-right of a State to payment of 
taxes, interest or penalty accruing on 
private property prior to date title 
passes to U. 8. becomes fixed as of that 
date, and no interest or other penalty 
may be assessed against U. 8. on the 
property on or after that time 

Sales—status of California retail sales tax— 
California Retail Sales Tax Act of 1933, 
as amended, is not for application to 
Federal purchases whether tax involved 
is included as part of gross purchase price 
or is treated asa separateitem. 13 Comp. 
Gen. 91, amplified; and 17 id. 863, dis- 


Set-off. See Set- off, tares. 


TELEPHONES: 
Calls: 


Long-distance—certificates as to neces- 
sity—form of certificate for use in certi- 
fying on vouchers, as required by sec. 4, 
act, May 10, 1939, re Gov’t business 
necessity for long-distance telephone 


Obtaining information in performance of 
contract—Government toll liability— 
payment not authorized for telephone 
tolls incurred in calls for information in 
connection with credit reports represent- 
ing the very service to be performed at 
stated price under contract with iden- 
tical credit reporting agency to whom 
reimbursement of tolls is being proposed, 
there being no authority for modifica- 
tion of contract prejudicial to interests 


Lines—relocating—Government expense lia- 


bility—as U. S., after acquisition of land is 
vested with power thereover analogous to 
police power of States, no compensation 
may be paid to public service corporation 
for removal of overhead lines and placing 
them beneath Federal highway notwith- 
standing allegation public official author- 
ized relocation at Gov’t expense, the relo- 
cation, even though involving collaterally 
“aesthetic considerations”, having been 
reasonable exercise of right of Gov’t in 
safeguarding public against falling of wires 
upon highway, performance of which was 
service required by law to be performed 
without compensation..............-.. sds 
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TELEPHONES—Continued. 


Private residences—proportionate switch- 
board, etc., expense liability—apportion- 
ment of Government free calls—payment 
by officer of proportionate share of total 
cost to Gov't of telephone switchboard, 
ete., service because of installation, in his 
quarters, of private telephone connected 
with switchboard, does not entitle officer to 
proportionate share of free calls allowed 
Gov't on basis of charge for trunk line and 
which are not increased in number be- 
cause of attaching of additional telephones 
to switchboard. 16 Comp. Gen. 59, ampli- 
Das ensisnctnanibertnterniisini ete eteeeess vl 

Service—fiscal year overlapping payment 
procedure—leased wire vocal and teletype 
messages—statutory authority in act, Apr. 
27, 1937, as amended by act, Apr. 26, 1939, 
for charging of entire amount of payments 
for metered commodities or services— 
“such as gas, electricity, water, steam, and 
the like, and for telephone services’’— 
where period covered by charge begins in 
one fiscal year and ends in another, to ap- 
propriation or allotment current at end of 
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502 


such period, may be considered applicable 


to leased wire services insofar as transmis- 
sion of vocal messages is involved, but 
payment for teletype services may not be 
made in manner provided by said act _.. 


THOMAS JEFFERSON MEMORIAL 


COMMISSION: 
Contracts: 

Seulptor’s services—payments for models, 
ete.—no objection to payment, under 
general authority vested by statute in 
Thomas Jefferson Memorial Comm. of 
specified sum to each participant 
selected to submit model of monument, 
and subsequent payment to sculptor 
selected for making full sized model of 
statue, where amount paid each of 
competitors covers only reasonable cost 
of producing design, which becomes 
property of Government, and does not 
constitute prize competition, and where 
artistic features are major consideration, 
but no officer or employee may give away 
models so acquired. 5 Comp. Gen. 640, 


Specifications requiring alternate bids— 
where specifications for construction of a 
public memorial required several bids, 
each based on use of different kinds of 
stone so that if low bid on stone of first 
choice be excessive in light of funds avail- 
able, less expensive stone could be con- 
sidered, sec. 3709, R. 8., does not require 
acceptance of other than low bid on 
stone selected within range of different 
kinds in specifications should it be deter- 
mined that stone so selected is more suit- 
able for purpose than any of lower priced 


TIME: 


Compensatory —Sundays and holidays. See 
Sundays and holidays. 


862 


Standard pr. daylight saving, etc.: 

Local enactments or customs, not in har- 
mony with express terms of a statute, 
may not be considered as changing its 
terms or as affecting rights of Federal em- 
ployees which otherwise are for adjust- 
ment in aceordance with act, Mar. 19, 
1918, directing, for purposes enumerated 
therein, “that the time shall be the 
United States standard time of the zone 
within which the act is to be performed’’_ 

Time of commencement of travel, or of 
status entitling Foreign Service officer to 
exchange relief, must be considered and 
computed on basis of U. 8. standard 
time of zone within which act was per- 
formed and not on basis of daylight sav- 
ing timeinvolved....................... 

TRANSPORTATION: 

Advertising requirements—contract for 
transportation is one for “supplies or 
services’ within meaning of sec. 3709, 
R. 8., requiring advertising for Govern- 
ment needs as therein outlined and unless 
otherwiseexempted ....................... 

After separation from service—Philippine 
Islands employees—involves authority for 
payment of expenses to or from United 
States of members of staff of High Commis- 
sioner to Philippine Islands, their depen- 
dents, and household effects; upon ap- 
pointment; upon resignation at end of leave 
of absence after temporary duty in U. S.; 
who resign effective at a future date but 
leave Philippines prior thereto; who resign 
while on leave in U. 8.; and of those mem- 
bers who were appointed while in the 


travel, 
Baggage. See Transportation, household 
effects. 
Bills of lading—symbols—reorganized 


Car disinfecting charges—where only usual 
cleaning and disinfecting required to put 
cars in sanitary condition for transporta- 
tion was performed by carrier, no payment 
may be required of Government under ap- 
plicable tariffs and departmental regula- 
tions for disinfecting of cars used in connec- 
tion with transportation of Government 


Civilian Conservation Corps—special agree- 
ments—minimum requirements for special 
train service—where C. C. C. agreement 
provides for special train service at estab- 
lished rates only in cases of personnel move- 
ments of specified minimum number, and 
personnel transported from point of origin 
is less than such minimum, no amount in 
addition to established rates for personne] 
so transported is for payment to carrier 
where revenue from special train service is 
increased beyond minimum so contem- 
plated by addition of another contingent 
en route to destination................-.- 
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Damages or loss in transit. See Property, Dependents—C ontinued. 
public. Philippines prior thereto; who resign 
Dependents: while on leave in U. 8.; and of those 


Foreign Service officers: 


Indirect route involving temporary duty PE MENGS acto ckeegetech<stcccedupes 125 
—although, upon change of station, a Divisions. See Transportation, rates. 
Foreign Service officer’s dependents Freight—charges. See Contracts, freight 
may precede, accompany, or follow charges. 
him to new post, since reimbursement Household effects: 
of expense of travel is limited to cost of Coast Guard—details to Civilian Conser- 
travel over direct route, any addi- vation Corps—limitation in Civilian 
tional expense incurred by family Conservation Corps regulations as to 
while accompanying officer on tempo- change of station baggage allowance is 
rary detail involving circuitous travel without effect on Coast Guard officer 
is a personal expense and may not be detailed under applicable exeutive 
charged to appropriated funds_-_-... 971 order, the officer being entitled on return 

Other than directly to residence of officer to his Coast Guard station to reimburse- 
dying in service—while excess cost of ment for cost of shipment of authorized 
returning family and effects of foreign change of station baggage allowance pre- 
service officer, who died in service, scribed by Coast Guard laws and regu- 
from officer’s post of duty to place lations where shipment was made at 
selected by widow over that which personal expense after his request for 
would have been expended had she shipment at Government expense was 
proceeded instead to place of residence refused, and expense of said change of 
indicated as officer’s permanent ad- station baggage allowance shipment is 
dress at time of entrance into service, chargeable to Civilian Conservation 
may be regarded as having been justi- Corps, and not Coast Guard, funds..... 923 
fied by conditions then existing at Cubic measurement ». authorized weight 
place of residence which made return basis—payment procedure—where law, 
impossible at time, further transporta- ete., limit shipments of employees’ 
tion from place so selected by widow to effects, to weight basis, acceptance of van 
place of residence at Government ex- shipment bid on cubic measurement 
pense is not authorized.._..........-- 999 basis results in no contract, but service 

Navy: having been performed, payment may 

Naval Reserve aviation cadets—not en- be made for actual weight up to limita- 
SEA)  cukdaecicseiineriaseccseseer 315 tion for each employee, at rate based on 

Officers—selection list discharges—offi- estimated weight in bid, excess weight to 
cers whose names are not placed upon be computed by adding 25 percent for 
promotion list and who are discharged gross constructive weight (as packed and 
pursuant to sec. 12 (c) of Navy Per- erated) of unpacked effects, and excess 
sonnel Act of June 23, 1938, are not cost to be collected by transportation 
entitled to transportation for de- Co. from employees without requirement 
pendents from old permanent duty sta- that Federal agency make such collection 
tion to their homes to which ordered MEG esheudecatcacisidanasecces. G00 
to proceed for discharge. -...........-.- 921 Delayed shipments—where regulations of 

Non-necessity for accompanying officer— Bureau of Foreign and Domestic Com- 
although, upon change of station, & merce do not limit time for shipment of 

Foreign Service officer’s dependents may effects on change of post of duty, it must 

precede, accompany, or follow him to be presumed shipments at Govt. ex- 

new post, since reimbursement of expense pense are contemplated only when inci- 
of travel is limited to cost of travel over dent to transfer, and shipment delay 
direct route, any additional expense in- approximating 5 years after transfer, 
curred by family while accompanying may not be considered as necessary inci- 
officer on temporary detail involving dent to or by reason of such transfer, but 
circuitous travel is a personal expense upon future transfer, shipment of effects 
and may not be charged to appropriated from second last station to new station is 

Nos iniena:sNerncung Sb athe seams chinks 971 authorized at Gov't. expense if cost does 

Philippine service employees—involves not exceed cost to U. 8. from last station 

authority for payment of expenses to or otc aicnkstanedaeretes 408 


from United States of members of staff 
of High Commissioner to Philippine 
Islands, their dependents, and house- 
hold effects; upon appointment; upon 
resignation at end of leave of absence 
after temporary duty in U. 8.; who re- 
sign effective at a future date but leaves 


161412—39-———-73 


members who were appointed while in 


Excess cost: 

Cost liability—where law, etc., limit 
shipments of employees’ effects to 
weight basis, acceptance of van ship- 
ment bid on cubic measurement basis 
results in no contract, but service hav- 
ing been performed, payment may be 
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Excess cost—C ontinued, 

made for actual weight up to limitation 
for each employee, at rate based on 
estimated weight in bid, excess weight 
to be computed by adding 25 percent 
for gross constructive weight (as 
packed and crated) of unpacked effects, 
and excess cost to be collected by trans- 
portation Co. from employees without 
requirement that Federal agency make 
such collection for the Co 

Failure to use cheapest mode of trans- 
portation—collection will not be re- 
quired from employee of increased 
cost to Government of shipment of his 
household effects by motor van on 
permanent change of station over that 
which would have been incurred by 
rail, where van shipment method was 
adopted by administrative office in 
belief that such shipment was cheaper 


Motor van shipment: 

Constructive cost freight rate—freight 
rate for use in determining amount 
allowed as cost of shipping auth- 
orized change of station household 
@ffects weight allowance in connec- 
tion with computation of excess cost 
of transporting, by motor van, house- 
hold effects of Veterans’ Adm. officer 
in excess of weight authorized, is rate 
which would have been applicable 
had shipment been by rail on Govt. 
transportation request and not 
higher rate applicable to shipments 
by general public._........... 

Rail shipment delivery allowance— 
where, in connection with transfer of 
duty station, employee's residence is 
located outside railroad free-delivery 
zone, and freight rate for shipment of 
his effects by rail would therefore 
have been subject to deduction for 
delivery allowance, there may be 
included in constructive rail cost, 
where shipment is by motor van, an 
item for drayage at destination 
equivalent to lowest bid obtained for 
service involved, where van shipper 
delivered to residence as part of con- 
tract and no Government-owned 
equipment was available for desti- 
nation railroad to residence trans- 


Unpacking and uncrating charge 
allowance: 

Such charges for unpacking and un- 
crating of household effects of Agri. 
Dept. employees on change of sta- 
tion as would necessarily have been 
incurred had ehipment been by rail 
may beallowed in determining excess 
charges for motor van shipment over 
charges for shipment by rail 


Foreign Service officers: 

Advertising for motor vehicle service— 
effect of packing, etc., advertising 
exemption—transportation of house- 
hold effects of Consular officer by 
motor vehicle is not within advertising 
exemption provisions of State Dept. 
Appro. Act, 1939, ‘when the purchase 
or service relates to the packing of per- 
sonal and household effects of Diplo- 
matic, Consular, and Foreign Service 
officers and clerks for foreign ship- 


Other than directly to residence of 
officer dying in service—while excess 
cost of returning family and effects of 
foreign service officer, who died in 
service, from officer’s post of duty to 
place seiected by widow over that 
which would have been expended 
had she proceeded instead to place of 
residence indicated as officer’s per- 
manent address at time of entrance 
into service, may be regarded as having 
been justified by conditions then 
existing at place of residence which 
made return impossible at time, 
further transportation from place so 
selected by widow to place of residence 
at Govt. expense is not authorized _-_- 

Government liability for general average 

assessments—owner of property is party 
liable for contribution in general average 
and this rule is applicable to shipments 
of personal effects of officers, etc., of the 
Government on permanent change of 
station, accordingly accounting officers 
may not follow Hodges case, 84 Ct. Cls, 
380, holding Government liable in 
general average in connection with such 
shipments, until matter has had further 
judicial consideration, or there is legisla- 
tion affirmatively authorizing such 
payments 

Navy officers—weight allowance—ship- 
ment preparation provisions—no objec- 
tion to change in Navy regulations to 
provide that effects which may be trans- 
ported on change of station “will not 
exceed, when prepared for shipment in 
accordance with the commercial usage 
of the carrier selected as the transporting 
agent, the following gross weights,” 
but, comparison of costs—as, for instance, 
motor van and railroad freight—must 
be on actual weight shipped, not maxi- 
mum allowance, and where more than 
one shipment is made payments for 
packing, crating, drayage, and shipping 
may not exceed cost of such services for 
aggregate of weights of shipments from 
officer’s old to new station. 17 Comp. 

Gen. 116, amplified 

Packing, crating, hauling, or shipping— 
constructive cost in motor van ship- 
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ments—where Veterans’ Adm. regula- 
tions authorize actual expenses of crat- 
ing, drayage, etc., of effects on change of 
station when properly supported by re- 
ceipts, provided that charges in excess of 
specified amount per 100 pounds will 
not be allowed in abserice of complete 
statement of circumstances establishing 
necessity therefor, no amount in excess 
of specified amount may be allowed in 
computing constructive cost of such 
crating, etc., where shipments are made 
unpacked by motor van instead of by 
rail, notwithstanding estimates for such 
services are in excess of that amount_--. 

Philippine service employees—involves 
authority for payment of expenses to or 
from United States of members of staff 
of High Commissioner to Philippine 
Islands, their dependents, and household 
effects; upon appointment; upon resigna- 
tion at end of leave of absence after 
temporary duty in U. 8.; who resign 
effective at a future date bul leave 
Philippines prior thereto; who resign 
while on leave in U. 8.; and of those 
members who were appointed while in 
the Islands 

Shipments from points other than last 
station—where regulations of Bureau of 
Foreign and Domestic Commerce do 
not limit time for shipment of effects on 
change of post of duty, it must be pre- 
sumed shipments at Government ex- 
pense are contemplated only when inci- 
dent to transfer, and shipment delay 
approximating 5 years after transfer may 
not be considered as necessary incident 
to or by reason of such transfer, but upon 
future transfer, shipment of effects from 
second last station to new station is au- 
thorized at Government expense if cost 
does not exceed cost to U. 8. from last 
station to new station 

Unpacking and uncrating: 
Government liability: 

No authority for unpacking and un- 
crating at Government expense of 
household effects of Army officer on 
change of station 

Unpacking and uncrating of house- 
hold effects of Dept. of Agri. em- 
ployees authorized at Government 
expense on change of station 

Weight allowance— administrative juris- 
diction—fixing of weight allowance 
limitations for shipment of household 
effects of Navy personnel upon change 
of station is controlled by administra- 
tive regulation 

Land grant: 

Deductions: 

Circuitous routes: 

Maximum circuity table procedure— 

while no invariable rule may be 


Deductions--Continued. 
Circuitous routes—Continued. 

adopted in determining availability 
of circuitous route net rates under 
carrier’s Government land-grant 
equalization agreements, adminis- 
tratively suggested circuity table 
proposing that land grant rates be not 
computed via routes in excess of 
stated percentages of short line dis- 
tances will be followed by this office 
in audit and settlement of claims 
and accounts, subject, however, to 
certain exceptions outlined in de- 
cision, but closed and settled trans- 
actions will not be reopened solely 

because of change in practice 
Where freight tariff publishing through 
rates from Kansas City, Kans., to 
Batesville and Grenada, Miss., pro- 
vided rates applied via all routes 
made by use of lines of any of car- 
riers parties to tariff except as other- 
wise provided, and there was no 
restriction precluding the applica- 
tion of the rate via the land-grant 
route through Meridian, Miss., com- 
prised of carriers parties to the tariff, 
the use of Ill. Cent. division sheet 
No. 3114-A which provided a basis 
for apportioning gross charges among 
land-grant carriers over Meridian 
CED ius op tantamtoben ipoegenees 
Equalization agreements—where ship- 
ping officer routes shipment via route 
of equalizing carriers but not via route 
authorized in tariff naming com- 
mercial rate yielding lowest land-grant 
rate and carriers without protest ac- 
cept and move shipment via specified 
route, settlement will be made on 
basis not in excess of such lowest land- 


Pick-up and delivery service charges— 
where pick-up and delivery service 
were performed by carrier, making in- 
applicable tariff provision for allow- 
ance to consignor or consignee for such 
service, and there is neither separate 
charge assessable for said services, nor 
any tariff, etc., authority for segrega- 
tion of amount at origin and destina- 
tion as accruing out of said rate for said 
services by carrier, deduction of any 
amount, as for said services, from 
charges computed on basis of through 
rate, before determining applicable 
land-grant savings, is unauthorized __. 

Transit rates—where requirements of 
transit tariffs have been met with re- 
spect to given shipment Government 
as purchaser at transit point, is en- 
titled to land-grant deduction from 
such charges, and, in arriving at earn- 
ings beyond transit point where entire 





1130 INDEX DIGEST 


TRANSPORTATION—Continued. 
Land grant—Continued. 


Page | TRANSPORTATION—Continued. Page 


Prisoners—marshals, etc., use of privately- 


Deductions—Continued. 

through movement involves only 
single line, distribution, over transit 
point, of charges accruing at through 
rate available under transit privileges, 
should be on mileage prorate basis in 
absence of other authoritative basis. 
Operation, etc., of typical transit tariff 
rules considered with respect to ship- 

ments of Government property 
Fractional cents in computing rates— 
charges for transportation of Govern- 
ment property, over land-grant roads 
should be based on net land-grant rates 
computed in accordance with present 
long-standing practice—that is, on basis 
of net rates figured to third decimal point 
of cents per cwt. or per ton—and not as 
administratively proposed by dropping 
fractions less than 0.25 cent; by con- 
sidering fraction as 4 cent for fractions 
of 0.25 to 0.74 cent; and by increasing to 
next whole cent fractions of 0.75 cent and 


Motor vehicles—special rate contracts— 
fact mail carriage by railroad is provided 
for under special contract authorized by 
law at rates higher than those fixed by 
I. C. C. does not make objectionable 


renewal of special contract where regu- 
lar service over portion of railroad is 
abandoned and mail service is to be by 
bus for abandoned portion, if compen- 
sation for substituted bus service is not 
in excess of pro rata portion of rates pro- 
vided under special contract and it is 
administratively determined renewal 
on that basis is in interest of U. 8 
Post Office employees—charges for sleeping 
accommodations and travel in Canada— 
payment authorized of railroad fares 
and cost of Pullman covering transpor- 
tation of postal inspectors on official 
business over portion of mail route lying 
within Canada. 17 Comp. Gen. 676, 
modified . . 
Motor vehicle service—advertising re- 
quired—since motor carriers—both com- 
mon and contract carriers—are authorized 
to give lower rates to U. S. than to public 
generally, such services are to be obtained 
only after advertising in absence of emer- 
gency, statutory authority for proceeding 
otherwise, or clear showing competition 
could not have been obtained, notwith- 
standing said carriers are required by 
Motor Carrier Act, 1935, to file, with In- 
terstate Commerce Commission, tariffs 
showing their rates, etc., and not to depart 
therefrom, requirement as to non-collec- 
tion, etc., of rates, less than those filed 
being for application to private shippers 


234 


owned automobiles—common carrier com- 
parative costs—where transportation of 
prisoners by marshals and deputies in their 
personally-owned automobiles covers dis- 
tance, or conditions, such as would require 
use of Pullman accommodations had 
transportation been by rail, Pullman 
fares may be considered in estimating 
comparative cost for determining economy 
and advantage of transportation by euto- 
mobile on mileage basis under general 
administrative authority for such trans- 
portation where more economical and 
advantageous to Government 


Rates: 


Divisions: 

East and west of Manitowoc, Wisc.— 
transportation charges payable to 
Me. Cent. R. R. as proportion east of 
Manitowoc, Wise., for shipments of 
fir lumber to Eastport, Me., during 
first quarter of 1936, are for computa- 
tion under Trans-Continental Freight 
Bur. Div. Cire. 42-C, issued in com- 
Pliance with 1. C. C. orders, from 
which proportion terminal allowance 
and Me. Cent. R. R. arbitrary are for 
deduction with land-grant deduction 
from remainder, via Suspension 
Bridge, N. Y., there being no require- 
ment arbitrary be borne by western 
lines but every indication such was to 
be borne by eastern carriers 

Lack of permanent agreement—where 
temporary agreement between carriers 
in western trunk line and those in 
official classification territory as to 
divisions of revenue, fails to indicate 
percentages named therein are final 
and there is no other showing of finality 
thereof, there is no way of determining 
revenue finally to accrue to land-grant- 
aided carrier and settlements must be 
continued on basis which will result 
in lowest net charges. 14 Comp. Gen. 
775, id. 863, amplified 

Through—ownership changes at transit 
points 


Requests—symbols—reorganized agencies_-_. 
Routes: 


Circuitous—land-grant deductions. See 
Transportation, land-grant, deductions, 
circuitcus router. 

Mexico to Brazil—travel via New Orleans, 
La., on vessels of Delta Line officially 
classified as passenger vessels, and in- 
volving more direct and economical 
route, must be considered as shortest 
usually traveled route between Santos, 
Brazil, and Nuevo Laredo, Mexico, 
within meaning of applicable State De- 
partment travel regulations, rather than 
route via New York City 
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United States to South American ports, 
ete.: 

Where services of Foreign Service clerk 
are urgently needed at new post in 
Brazil and vessels of Delta Line via 
New Orleans—the most economical 
usually traveled route between points 
involved—are not available for first- 
class minimum accommodations ex- 
cept at a time which would delay 
arrival for several days over that of 
travel via port of New York, travel 
via latter port is authorized notwith- 
standing additional expense involved, 
but mere earlier arrival would not of 
itself excuse failure to await first-class 
minimum accommodations via New 
Orleans 

Whether route via port of New Orleans, 
or route via New York, should be used 
in connection with official travel of 
Foreign Service personnel between 
southern points in United States, 
posts in Mexico and Central American 
countries to posts on east coast of 
South America, or vice versa, may not 
be decided generally, route to be used 
being for determination from circum- 
stances and comparative costs of each 
individual case 

See, also, Traveling Expenses, routes. 

Seamen. See Seamen. 

Switching charges—retroactive application 
of reasonable charges—where, in connec- 
tion with shipments of straw for relief pur- 
poses from various points in Canada to 
Portal, N. D., over Can. Pac. Ry. to 
boundary thence Minn., St. Paul and 
Sault Ste. Marie Ry. to latter’s team 
tracks in Portal, charge for “switching” 
at Portal was admittedly excessive and 
considerably lower charge was established 
as of certain date by published tariff, said 
rate is for application to prior services, not- 
withstanding carrier’s contention other- 
wise, several tariffs cited as basis of greater 
charge being inapplicable and lower charge 
established for subsequent shipments 
being reasonable 

Taxicabs—in lieu of automobile purchases— 
appropriation authority for purchase of 
automobiles not in itself sufficient to au- 
thorize payment for taxicab transporta- 
tion and purchase of coupon books for such 
transportation, even though stated to be a 
less expensive mode of transportation, 
than purchase of automobiles in absence of 
showing that usual and cheaper modes of 
transportation were either not available, 
or that Government business could not be 
satisfactorily performed by such means- -- 

Transfer charges—Civilian Conservation 
Corps—where only authority for charges 
at point of transfer—Williamsville, Mo.— 


Page | TRANSPORTATION—Continued. 


provides that “Passengers will arrange 
transfer of themselves,” and that ‘“Trans- 
fer charge for each piece of baggage under 
through check will be 15 cents,” there is no 
basis for charge for transfer of either 
Cc. C. C. personnel, or their baggage, 
where transported in specia) train serv- 
ice under agreement applicable to such 


American—employees detailed to foreign 
governments—sec. 901, Merchant Ma- 
rine Act of 1936, requiring use of ships 
registered under laws of U. S. except 
as therein stated are applicable to em- 
ployees of U. 8. detailed to American 
Republics, etc., under act, May 25, 1938, 
notwithstanding cost of their transpor- 
tation may be reimbursed to U. 8. by 
government to which detailed 

Foreign—economy and convenience to 
Foreign Service officer on home leave— 
neither economy alone, nor personal 
business or convenience of traveler, 
justifies authorizing use of foreign vessel 
under sec. 901, Merchant Marine Act of 
1936, when American vessels are avail- 
able, even though travel to be performed 
is in connection with statutory home 
leave of Foreign Service officer...._..... 
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Navy—Filipinos returned to Philippines on 
transfer to Fleet Reserve—policy of Navy 
Dept. to return native non-United States 
citizen Filipinos to Philippine Islands— 
which policy is known by such enlisted 
men—does not increase obligation of U. 8. 
under travel allowance statute, and where 
Filipino requests transfer to Fleet Reserve 
at port in U. S. at which last accepted for 
enlistment and where no right to travel 
allowance could have accrued had he been 
transferred and released from active duty 
there, and he is furnished transportation in 
kind to Philippines, he is not entitled to 
travel allowance for land travel back to 
place of acceptance for enlistment in U. 8.. 


TRAVELING EXPENSES: 


See, also, related subjects, Mileage; Subd- 
sistence; etc. 
Air travel: 

Army officers—effect of Act, June 23, 1938— 
Army officer traveling by commercial 
aircraft with transportation furnished on 
transportation request under sec. 204 (c), 
act, June 23, 1938, not entitled to mileage, 
with deductions for transportation fur- 
nished, but to actual expenses, or per 
diem in lieu thereof, under and within 
limitations of act, March 2, 1931 

Coast Guard officers: 

Commercial aircraft: 
Coast Guard, etc., officers traveling 
under orders not requiring or author- 
izing use of commercial aircraft are 
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Coast Guard officers—Continued. 
Commercial aircraft—Continued. 
entitled to mileage, and if performed 
by commercial aircraft, 3 cents per 
mile for all land grant involved over 
shortest usually traveled route, to- 
gether with actual cost of transpor- 
tation furnished via commercial air 
lines on transportation requests, will 
be for deduction from officer's mile- 
age, in accordance with rule in 
A-34175, Jan. 30, 1931. As to travel 


by Government airplane, see 8 Comp. 


Where Coast Guard officer is author- 
ized in his discretion, to travel by 
commercial carrier, commercial air- 
craft, privately owned conveyance, 
etc., and travel is performed by 
commercial aircraft, such transpor- 
tation would be considered as having 
been authorized and reimbursement 
on mileage basis unauthorized 
whether transportation request is 
used or payment is from personal 
funds, but if portion of travel were by 
commercial aircraft and remainder 
by land, reimbursement would be as 
for air travel status for travel by air- 
eraft and as in mileage status for 
STE Be ccddpac onqenwctncweve 

Where Coast Guard officer traveling 
under orders not designating mode 
of transportation to be used, per- 
forms travel by commercial aircraft 
procured either on transportation 
request or from personal funds, he is 
entitled to reimbursement on mile- 
age basis, but for transportation pro- 
cured by transportation request, 
there should be deducted three cents 
per mile for land grant, if any, in- 
volved, and actual cost to Govern- 
ment for transportation so fur- 

Commercial aircraft travel order requi- 
sites—two methods of travel being auth- 
orized by law—land or water and air— 
since passage of sec. 204 (¢), act, June 23, 
1938, providing for use of commercial air- 
craft by Government personnel, and 
different methods of reimbursement 
being provided, travel orders should be 
explicit as to use of commercial aircraft, 
but any clear authorization for such use 
will be sufficient to authorize payment of 
cost thereof on travel-expense basis pre- 
scribed by act, Mar. 2, 1931, for Army, 
Navy, etc., commissioned and enlisted 


Comparative cost computation—subsist- 
ence savings allowance—Army officer, 
traveling under orders directing travel 
by rail and authorizing per diem, who 
elects to travel by commercial airplane 
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and has refunded difference in transpor- 
tation cost to Government, may be 
reimbursed so much of collection as is 
equivalent to per diem payable had 
travel been performed by method di- 
rected, less amount already paid him on 
basis of speedier travel as actually per- 
formed. A-28200, Sept. 23, 1929, and 
A-30018, June 20, 1930, where officer was 
not traveling during the additional time 
saved by travel by commercial airplane, 


Use of own airplane—reimbursement 
basis—only statutory authority for com- 
mutation of traveling expenses of civilian 
employees in travel status to reimburse- 
ment on mileage basis being act, Feb. 14, 
1931, as amended, which covers only 
travel by employee's own motorcycle or 
automobile, civilian employee authorized 
to travel by his privately owned airplane 
may be reimbursed only on actual ex- 
pense basis not to exceed cost by avail- 
able common carrier as provided in par. 
12, Travel Regulations.................. 


Army—Reserve Officers’ Training Corps— 


commutation of traveling expenses—Army 
officers on duty with J. R. O. T. C. Units 
involving travel between such units at 
reasonably adjacent schools for which mile- 
age is not authorized because travel lies 
wholly within officers’ duty stations, and 
for which reimbursement must be on an 
actual expense basis if, in fact, reimburse- 
ment of the insubstantial amounts is auth- 
orized at all, may not be reimbursed on an 
administratively proposed estimated ex- 
pense basis supported by data tending to 
indicate reasonableness of the reimburse- 
ment, proposed plan being no other than 
setting up of mileage rates or commutation 
of traveling expenses expressly prohibited 
OF Gi ev ennaneneainechintnebins 


Change of station. See Traveling Expenses, 


transfers. 


Commutation: 


Authority for mileage for civilian em- 
Ployees—only statutory authority for 
commutation of traveling expenses of ci- 
vilian employees in trave) status to re- 
imbursement on mileage basis being act, 
Feb. 14, 1931, as amended, which covers 
only travel by employee’s own motor- 
cycle or automobile, civilian employee 
authorized to travel by his privately 
owned airplane may be reimbursed only 
on actua! expense basis not to exceed cost 
by available common carrier as provided 
in par. 12, Travel Regulations.......... 

Use of Army officers’ automobiles at head- 
quarters—Army officers on duty with 
J. R. O. T. C. Units involving travel 
between such units at reasonably adja- 
cent schools for which mileage is not 

authorized because travel lies wholly 
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Commutation—Continued. 
within officers’ duty stations, and for 
which reimbursement must be on an 
actual expense basis if, in fact, relmburse- 
ment of the insubstantial amounts is 
authorized at all, may not be reimbursed 
on an administratively proposed esti- 
mated expense basis supported by data 
tending to indicate reasonableness of the 
reimbursement, proposed plan being no 
other than setting up of mileage rates or 
commutation of traveling expenses ex- 
pressly prohibited by act, Mar. 3, 1875. . 

Dependents. Sce Transportation, Depend- 
ents. 

Detailed employees. See Details. 

Employees detailed to foreign govern- 
ments—reimbursement procedure and ne- 
cessity for travel determinations—traveling 
expenses of employee detailed to foreign 
government under act, May 25, 1938, inci- 
dent to detail and in addition to travel 
between his official station and his foreign 
headquarters, are not for payment by 
foreign government to employee in view of 
prohibitions—Art. 1, sec. 9, U. 8. Consti- 
tution, and act, Mar. 3, 1917, against em- 
Ployees accepting any present, etc., from 
any foreign government, etc., except as 
provided therein, nor for charging against 
government involved, unless that govern- 
ment wishes to reimburse U. 8., but are for 
payment from appropriations of em- 
ployee’s department and necessity for such 
travel is matter for said department. 2 
Comp. Gen. 634; id. 775 

Fares—superior accommodations—Army of- 
ficer on mileage basis—in collection of mile- 
age overpayment brought about by mile- 
age payment for travel between points in 
Alaska, there may not be allowed in set-off 
an amount paid from personal funds for su- 
perior steamship accommodations because 
of nonavailability of lowest first-class ac- 
commodations, Sec. 10, act, Mar. 3, 1933, 
limiting cost of transportation to ‘lowest 
first-class rate by transportation facility 
used,”’ not permitting of exceptions for any 
cause whatsoever. _. 

First duty station—Philippine service em- 
ployees—involves authority for payment 
of expenses to or from United States of 
members of staff of High Commissioner to 
Philippine Islands, their dependents, and 
household effects; upon appointment; 
upon resignation at end of leave of absence 
after temporary duty in U. 8.; who resign 
effective at a future date but leave Phil- 
ippines prior thereto; who resign while on 
leave in U. 8.; and of those members who 
were appointed while in the Islands 

Headquarters—automobiles, use of own— 
estimated fuel, etc., consumption—Army 
officers on duty with J. R. O. T. C. Units 
involving travel between such units at 
reasonably adjacent schools for which 
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mileage is not authorized because travel 
lies wholly within officers’ duty stations, 
and for which reimbursement must be on 
an actual expense basis if, in fact, reim- 
bursement of the insubstantial amounts 
is authorized at all, may not be reimbursed 
on an administratively proposed estimated 
expense basis supported by data tending to 
indicate reasonableness of the reimburse- 
ment, proposed plan being no other than 
setting up of mileage rates or commutation 
of traveling expenses expressly prohibited 
by act, Mar. 3, 1875__....- erates ape deces 


Immigration and Naturalization Service em- 


ployees—appropriation availubility—sten- 
ographic service details of an itinerant 
nature—decision in 17 Comp. Gen. 1102, 
that traveling expense appropriations are 
not available for establishing itinerant 
forces of typists and stenographers to be 
almost continuously in a travel status, is 
not for application to detailing of clerks of 
Immigration and Naturalization Service 
away from their posts of duty to points 
where, because of seasonal character of 
work, great number of ports of entry, ete., 
involved, and absence of employees on 
leave, an insufficient number of steno- 
graphic or clerical personnel are available 
for prosecution of work involved...... 
Investigations—Indian agency superinten- 
dent—duty of investigating murder of 
Indian voluntarily away from reservation 
in jurisdiction subject to authority of 
State is primarily for State authorities, but 
as travel involved in particular case had 
for its purpose protection and welfare of 
living Indians under Government's gen- 
eral care and supervision, in addition to 
investigation of death of an Indian, expense 
incident thereto may be considered proper 
charge against appropriation for General 
Support and Administration of Indian 
Property, 1938, 16 Comp. Gen. 32, dis- 


Leaves of absence—travel to new station— 
excess cost liability—delay by Navy officer 
in reporting to new duty station—on a 
vessel—for purpose of taking granted 
leave, gives no right to mileage or traveling 
expenses if vessel moves to greater distance 
from where he could have reported had no 
leave been taken, and payment for travel 
performed by private automobile under 
such circumstances is not authorized __-.- 


Limitations—applicability to allowances un- 


der foreign government details—monthly 
allowances established for quarters and 
subsistence during detail of U. S.employees 
to American Republics, etc., under act, 
May 25, 1938, are not subject to limitations 
of secs. 207 and 210, act, June 30, 1932, or 
Standardized Government Regulations 
regarding rent, heat and light allowances 
for officers resident in foreign posts pro- 
mulgated under act, June 26, 1930 














TRAVELING FXPENSES—Continued. 
Mode of travel other than as authorized— 
Government cost obligation, etc.—gener- 
ally, and in absence of prohibitory statute, 
officer or employee may elect to use mode 
of transportation other than that author- 
ized in orders if interests of Gov’t are not 
jeopardized, but amount for which Gov’t 
is obligated may not exceed what it would 
have cost had traveler proceeded by 
method stated in orders 
Orders. See Orders, 
Repeated travel—second round-trip pre- 
cluded by amended orders—Army officer 
who made only one round trip between 
places named in origina] travel orders, and 
who is precluded from second round trip 
to all places visited during first trip because 
of amendatory orders, is not in repeated 
travel status for any of travel performed 
and is entitled only to mileage, less deduc- 
tion for travel in Government automobile, 
and not to per diem in lieu of actual ex- 
penses. (Numerous decisions cited) -.-.. 
Routes: 
Circuitous: 

Expedited reporting for duty justifica- 
tion—where services of Foreign Service 
clerk are urgently needed at new post 
in Brazil and vessels of Delta Line via 
New Orleans—the most economical 
usually traveled route between points 
involved—are not available for first- 
class minimum accommodations ex- 
cept at a time which would delay 
arrival for several days over that of 
travel via portsof New York, travel via 
latter port is authorized notwith- 
standing additional expense involved, 
but mere earlier arrival would not of 
itself excuse a failure to await first- 
class minimum accommodations via 
New Orleans. ........... Deiat bitigictetee 

Remote contingency justification—re- 
mote contingency, such as that it 
occasionally happens ships are unable 
to take on passengers if sea is rough at 
port from which employee’s travel at 
Government expense is to begin, 
forms no proper basis for establishing 
general rule for use of more expensive 
route than that of shortest and most 
economical usually traveled route 
between points of travel involved— 
La Paz, Bolivia and the United States 

Mexico to Brazil—travel via New Orleans, 

La., on vessels of Delta Line officially 

classified as passenger vessels, and in- 

volving more direct and economical 
route, must be considered as shortest 
usually traveled route between Santos, 

Brazil, and Nuevo Laredo, Mexico, 

within meaning of applicable State De- 

partment travel regulations, rather than 

route via New York City... .......-..-..- 
United States to South American ports, 
etc.—whether route via port of New 
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Routes—Continued. 
Orleans, or route via New York, should 
be used in connection with official travel 
of Foreign Service personnel between 
southern points in United States, posts 
in Mexico and Central American coun- 
tries to posts on east coast of South 
America, or vice versa, may not be de- 
cided generally, route to be used being for 
determination from circumstances and 
comparative costs of each individual 
Transfers—between departmental and field 
services—transfers from departmental to 
field service or vice versa, in similar posi- 
tions, may be at Gov't expense under 
civilian travel-on-transfer statutes, not- 
withstanding they involve change in 
appropriation chargeable with salary, etc., 
if otherwise within rule in 17 Comp. Gen. 
874. 17 Comp. Gen. 874, as modified by 
17 Comp. Gen. 1117, amplified, and prior 
decisions making distinction between 
transfers from departmental to field serv- 
ice and vice versa, and other transfers, 
modified to extent of eliminating said dis- 
atic tittintietecpcenvennmeeinn 
Travel status: 
Determination of headquarters: 

If duty of Electric Home and Farm 
Authority employee in establishing 
branch office and training personnel, 
etc., is essentially temporary with no 
intention employee shall remain there 
permanently and he returns to former 
station upon completion of such duties, 
he may be paid per diem in lieu of 
subsistence under act, June 3, 1926, as 
amended, and Travel Regulations 
during his temporary duty at that 
place at such rates and under such 
conditions, etc., as may be prescribed 
administratively _..............-..---. 

Time vy. nature of duties, ete.—No hard 
and fast rule as to length of time dur- 
ing which employees may be entitled 
to subsistence at particular place as for 
“traveling on official business and away 
from their designated posts of duty” 
under act, June 3, 1926, as amended, 
and Travel Regulations, it being de- 
pendent not so much on length of 
time as upon nature of duties and 
whether, as matter of fact, that place 
constitutes permanent duty station 
or temporary assignment... .......--- 

Typists and stenographers with itinerant 
duties—stenographic, etc., service details 
distinguished—decision in 17 Comp. 
Gen. 1102, that traveling expense appro- 
priations are not available for establish- 
ing itinerant forces of typists and stenog- 
raphers to be almost continuously in 4 
travel status, is not for application to de- 
tailing of clerks of Immigration and Natu- 
ralization Service away from their posts of 
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TRAVELING EXPENSES—Continued. 


duty to points where, because of seasonal 
character of work, great number of ports 
of entry, ete., involved, and absence of 
employees on leave, an insufficient number 
of stenographic or clerical personnel are 
available for prosecution of work involved- 
Vehicles: 
Use of own: 
Headquarters. See Traveling Expenses, 
headquarters. 
See, also, Mileage, travel by privately- 
owned automobile. 

Vessels. See Transportation, vessels. 

Witnesses—trelated duties of Government 
employees—national bank examiners, 
etc.—neither “Fees of Jurors and Wit- 
nesses, United States Courts,” nor any 
other appropriation under Judiciary, is 
available for fees of special examiners of in- 
solvent national banks, or expenses of na- 
tional bank examiners, subpoenaed as wit- 
nesses to testify in criminal proceedings 
with respect to facts ascertained in their 
examination of national banks 

TREASURY DEPARTMENT: 

Bureau of Narcotics—alien informers—ap- 
plicability of citizenship compensation 
payment restrictions—alien informers of 
narcotics laws violations are not “employ- 
ees”’ of United States within meaning of 
citizenship compensation payment re- 
Strictions of sec. 5, Treasury-Post Office 
Appro. Act for 1939, and no objection to 
payment of expenses and/or reward to such 
informers solely because of said citizenship 
restriction 

UNIFORMS: 

See Clothing. 


VEHICLES: 


Government—parking fees—appropriation 
availability—appropriated moneys not 
available for “service cards” for parking 
Government vehicles in metered zone in 
lieu of payment of parking fee rates, not- 
withstanding charge for such cards is nom- 
ina] and fee is to cover cost of inspection, 
installation, operation, control, etc., of 
parking area and meters. 

Hire: 

Availability of Emergency Relief Appro- 
priation, 1938, funds—there being no 
general statutory restriction on purchase 
of motor trucks, as distinguished from 
passenger-carrying vehicles, trucks may 
be rented or purchased from appropri- 
ated funds without being specified in ap- 
propriation if reasonably necessary to 
object of appropriation, and funds allo- 
cated under Title II, Work Relief Act of 
1938, are available for said purposes 

Government employee contracts—Forest 
Service contract limitations—rental paid 
for equipment obtained from permanent 
employees of Forest Service paid from 
C. C. C, funds is subject to limitation in 
par. (a) act Jan. 31, 1931, and persons 
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Hire—Continued. 
employed in Forest Service initially for 
assignment to C. C. C. work, or are for 
classification as permanent employees in 


Relief ,rojects—truck ownership require- 
ments—proposed limiting of procure- 
ment of trucks and equipment for W. P. 
A. relief projects to owner-operators as of 
Nov. 1, 1935, except where insufficient to 
meet the needs, unauthorized as unneces- 
Sarily restrictive of competition, not- 
withstanding existing procedure of in- 
viting bids for furnishing, at adminis- 
tratively established rates, such equip- 
ment through registration of owners and 
assignments thereunder by process of ro- 
tation has not been objected to, though 
not in strict conformity with sec. 3709, in 
furtherance of purpose for which relief 
funds were appropriated, but no objec- 
tion to limitation to bona fide owners or 
purchasers as of date of current invita- 


Purchase limitations—additional equip- 
ment—radios, sirens, and spotlights for 
use on automobiles in policing bird 
reserves by Biological Survey in con- 
nection with migratory bird conserva- 
tion acts, are not items of equipment 
for use in connection with the opera- 
tion of the car as a passenger-carrying 
vehicle, and their cost is not part of 
purchase price of the cars in applying 
statutory limitation on purchase price 
of cars. 17 Comp. Gen. 0, dis- 


Administrative needs and contracting 
officer’s authority—purchase of mo- 
tor vehicle other than offered by low 
bidder because of personal preference 
etc., after administrative advice to 
purchase vehicle meeting specifica- 
tions under defaulted contract, is 
not only unauthorized in that Govt. 
agents must accept lowest responsi- 
ble bid or reject all and readvertise 
and that purchase price exceeds 
statutory price limitation, but is ob- 
jectionable because of pernicious con- 
sequences, and defaulting contractor 
is not chargeable with excess cost in 
such case, nor may payment under 
second contract be in excess of low bid, 
contracting officer being chargeable 
with amount in excesss of said bid.. 

Taxicab transportation in lieu of—ap- 
propriation authority for purchase of 
automobiles not in itself sufficient to 
authorize payment for taxicab trans- 
portation and purchase of coupon 
books for such transportation, even 
though stated to be a less expensive 
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Passenger-carrying—C ontinued. 
Purchases—Continued. 

mode of transportation, than pur- 
chase of automobiles in absence of 
showing that usual and cheaper 
modes of transportation were either 
not available, or that Government 
business could not be satisfactorily 
performed by such means 

Trade-in value inclusion for discount 
Ppurposes—where automobiles are 
paid for partly in cash and partly 
by exchange of old vehicles and pur- 
chase contract provides for discount 
for payment within specified time, 
discount is for computation on en- 
tire purchase price, including trade- 
in allowance for old vehicles, not- 
withstanding claimed intention of 
bidder, and alleged trade custom, 
otherwise. 17 Comp. Gen. 580, 


Repair limitations: 

Cost of accessories repairs and re- 
placements, battery replacement, 
painting, reconditioning of integral 
parts, repair labor and parts, seat 
cover replacements, battery charg- 
ing, battery rental, antifreeze com- 
pound, and washing, polishing and 
waxing, must be included in main- 
tenance, apkeep and repair cost 
limitation determinations under 
statutes limiting expenditures for 
repair, etc., on any one motor-pro- 


Passenger-carrying—Continued. 

Repair limitations—Continued. 
Voucher certificate requirements— 
involves statutory limitation on 
expenditures for maintenance, up- 
keep and repair of motor-propelled 
Passenger-carrying vehicles from 
appros. for fiscal year 1939; modifica- 
tion of decisions in 17 Comp. Gen. 
285; id. 825; id. 891; id. 1127, so as to 
require only statement on voucher 
as to make and model of car, and 
administrative certificate that statu- 
tory limitation has not been ex- 
ceeded; also procedure where ve- 
hicles are transferred from one 
agency to another; where replace- 
ments are from stocks on hand; 
where equipment and accessories 
are replaced; where repairs are made 
by Govt. repair shops; and the 
keeping of administrative cost 
schedules for examination by G. A. 

O., as deemed necessary 

Trucks—purchase or hire without specific 
statutory provision—there being no gen- 
eral statutory restriction on purchase of 
motor trucks, as distinguished from 
passenger-carrying vehicles, trucks may 
be rented or purchased from appropri- 
ated funds without being specified in 
appropriation if reasonably necessary to 
object of appropriation, and funds allo- 
cated under Title II, Work Relief Act of 
1938, are available for said purposes... .. 


pelled passenger-carrying vehicle, Travel by privately owned. See Mileage, 
except as provided otherwise, to one- travel by privately owned automobile. 
third market price of new vehicle of VESSELS: 
same make and class and in no casein. Entry and clearance fees: 

800 Virgin Islands: 


Garage rent; storage; greasing; gaso- 
line, oil, and grease; pay of operators; 
tires; tire boots, chains, linings, 
mountings and their repairs and 
replacements; tubes; tube repairs 
and replacements; and towing (other 
than for purpose of repairing) need 
not be included in maintenance, up- 
keep and repair cost limitation de- 
terminations under statutes limit- 
ing expenditures for repair, etc., on 
any one motor-propelled passenger- 
carrying vehicle, except as provided 
otherwise, to one-third market price 
of new vehicle of same make and 
class and in no case in excess of $400-- 

Market price determination—market 
price of a motor-propelled passenger- 
carrying vehicle for statutory limi- 
tation on maintenance, upkeep and 
repair purposes, is the price at which 
the vehicle is commonly sold to the 
public by regular dealers at or near 
the point of use; i. e., the local retail 


Ship dues such as were authorized under 
ordinance of Aug. 6, 1914, or other 
local laws of Virgin Islands, are not 
“import duties and customs,” and 
therefore not continued in effect by 
sec. 36, act, June 22, 1936, but were 
superseded by tonnage tax, entrance 
and clearance fees which are for col- 
lection, under sec. 4 of said act, and 
navigation laws of U. S., from vessels 
entering Virgin Islands ports. 

Tonnage tax, entrance and clearance fees 
collected under sec. 4, act, June 22, 
1936, and navigation laws of U. §., 
from vessels entering Virgin Islands 
ports, are for deposit into Treasury of 
Virgin Islands for use as provided in 
sec. 35 ofsaid act......._- 


General averageclaims. See General average. 
Submarine sinking—reconditioning dam- 


aged machinery—supplemental contract 
with machinery contractor—if sinking of 
U. 8.8. Squalus was not due to propelling 
machinery furnished by private con- 
tractor for installation in vessel built at 
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VESSELS—Continued. 
Govt. navy yard, or to an unavoidable 
cause for which Govt. was in no way 
responsible, and machinery had not been 
finally accepted, supplemental contract 
may be executed with same contractor for 
its reconditioning, and 1940 appropriations 
“Replacement of naval vessels, construc- 
tion and machinery,” and ‘“‘Replacement 
of naval vessels, armor, armament, and 
ammunition,” are available for additional 
cost of such reconditioning 1007 
VETERANS: 
Benefits, etc. See Veterans’ Administration. 
VETERANS’ ADMINISTRATION: 
Adjusted compensation: 


Page | VETERANS’ ADMINISTRATION—Con. Page 
Adjusted compensation—Continued. 
Payments, Act, 1986—check claim juris- 
diction—where checks issued under ad- 
justed Compensation Payment Act, 
1936, are covered into “Outstanding Lia- 
bilities”, claims for proceeds thereafter 
are for settlement by G. A. O. and not 
the Treasury Department, notwith- 
standing provisions of the act as to pay- 
ment determinations ee 
Stepmother determinations—sec. 607 (c), 
Adjusted Compensation Act, 43 Stat. 
130, having provided that term ‘“‘mother’’ 
should include stepmothers, status of 
stepmother as that of mother is clearly 


Adjusted service certificates—indemnity 
bond liability—in absence of judicial 
determination to contrary, surety on 
bond required by Veterans’ Adm. upon 
issuance of duplicate adjusted-service 
certificate under sec. 705, World War 
Adj. Comp. Act, as amended, 38 U.8. C, 
649, is liable for loss to U. 8. from pay- 
ment on both original and duplicate, 
notwithstanding duplicate was issued 
toand bond furnished by, impostor; that 
statute provides only for issuance of 
duplicate and furnishing of bond by 
“lawful holder” of original; and that 
“whereas” clauses of bond are to effect 
it is being issued to satisfy said statute. 
17 Comp. Gen. 510, modified 

Finality of administrative determina- 
tions—where Secy. of War has deter- 
mined former soldier was ‘veteran’ 
within World War Adj. Comp. Act, 
notwithstanding dishonorable discharge 
and although contrary to 2 Comp. Gen. 
162, 167, and Veterans’ Adm. has issued 
adjusted service certificate on basis of 
War Dept. certification, under which 
payment has been made, General Ac- 
counting Office precluded by sec. 305 and 
310 of World War Adj. Comp. Act from 
disallowing credit for otherwise lawful 
payments made thereunder, duty of ac- 
counting officers having been performed 
by bringing the unlawful payments to 
administrative attention by notices of ex- 
ception in the audit of the payments in- 


Loans—interest—rule that interest is 
chargeable on all unlawful or excess ad- 
justed service certificate loans on basis of 
note or notes on which made, until paid, 
notwithstanding failure of the security— 
sec. 2 of Adjusted Compensation Pay- 
ment Act, 1936, being without effect to 
stop running of interest on such loans as 
of Sept. 30, 1931, because statute relates 
only to interest on loans “made pursuant 
to law”—is applicable to cases where the 
illegal loan is imputable to the veteran, 
i. e., where the illegal loan results from 
his negligence, acts of omission, etc 


established by bare relationship at date 
of veteran’s death, and there is no proper 
basis for requiring a stepmother must 
show she stood in loco parentis to veteran, 
or that “friendly family relationship’’ 
existed between stepmother and veteran. 


Appropriations. See Appropriations, Veter- 


ans’ Administration. 


Insurance: 


Judgments: 
Payment propriety determination: 
Finality of decision of Administrator 
of Veterans’ A flairs is limited to ‘‘all 
decisions of questions of fact and law 
affecting any claimant to the benefits 
of Titles II, III or IV of” World War 
Veterans’ Act, 1924, as amended, and 
does not extend to Titles I and V 
containing authority for litigation of 
insurance cases, and for payment of 
attorneys’ fees, and it may not be 
presumed solely because litigated 
case arises under insurance executed 
pursuant to Title ITI, that Adminis- 
trator, after judgment, may render 
conclusive decisions or award insur- 
ance or attorneys’ fees contrary to 
terms of judgment. 17 Comp. Gen. 
4, distinguished; id. 1119, amplified - 
While insurance judgments arising out 
of litigation authorized by title I, 
World War Veterans’ Act, 1924, as 
amended, are not of class which act, 
Mar. 3, 1875, as amended by sec. 13, 
title II, act, Mar. 3, 1933, requires to 
be paid upon settlement by G. A. O., 
but are such as under existing veter- 
ans’ legislation may be paid by Vet- 
erans’ Adm. without submission to 
this office for direct settlement or 
audit in advance of payment, never- 
theless payment, if so made, of such 
awards is subject to examination or 
audit by accounting officers after 


Insurance judgment payments: 
Finality of decision of Administrator of 
Veterans’ Affairs is limited to “all de- 
cisions of questions of fact and law af- 
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Jurisdiction—C ontinued. 

Insurance judgment payments—Con. 
fecting any claimant to the benefits of 
Titles II, IT or IV of’ World War Vet- 
erans’ Act, 1924, as amended, and does 
not extend to titles I and V containing 
authority for litigation of insurance 
cases, and for payment of attorneys’ 
fees, and it may not be presumed solely 
because litigated case arises under in- 
surance executed pursuant to Title 
III, that Administrator, after judg- 
ment, may render conclusive decisions 
or award insurance or attorneys’ fees 
contrary to terms of judgment. 17 
Comp. Gen, 4, distinguished; id. 1119, 
a ea 

While insurance judgments arisirg out 
of litigation authorized by title I, 
World War Veterans’ Act, 1924, as 
amended, are not of class which act, 
Mar, 3, 1875, as amended by sec. 13, 
title II, act, Mar. 3, 1933, requires to 
be paid upon settlement by G. A. O., 
but are such as under existing veterans’ 
legislation may be paid by Veterans’ 
Adm, without submission to this office 
for direct settlement or audit in ad- 
vance of payment, nevertheless pay- 
ment, if so made, of such awards is sub- 
ject to examination or audit by ac- 


of valid claim against Government, not- 
withstanding subsequent issuance of so- 
called purchase order to cover drayage 
involved 


VOUCHERS: 


Certification. See Certificates, vouchers. 
Fraudulent: 
Traveling expenses: 

Effect of misrepresentation as to one 
class of items on!y--where employee’s 
services were terminated, with preju- 
dice, because of misstatements in 
travel vouchers, and he acknowledges 
per diem items are not in accord with 
facts, no payment is authorized on 
vouchers, mileage items being so inter- 
mingled with per diem items that it is 
impossible to determine which, if any, 
of items are free from misrepresenta- 
tion, but, in absence of any debt to 
U. 8. because of improper payments, 
his unpaid salary may be paid to him 
in view of act of Feb. 24, 1931 

Effect on right to accrued compensa- 
tion—decisions holding that submis- 
sion of fraudulent expense account 
constitutes breach of oath of office and 
works forfeiture of all accrued and un- 
paid compensation are no longer appli- 
cable because of act of Feb. 24, 1931_.. 

Traveling expenses—fraud. See Vouchers, 


Page 


counting officers after payment 516 
VIRGIN ISLANDS: 


fraudulent. 
WAGES: 


Taxes and fees on vessels: 

Applicability of U. S. navigation laws— 
ship dues such as were authorized under 
ordinance of Aug. 6, 1914, or other local 
laws of Virgin Islands, are not “import 
duties and customs,” and therefore not 
continued in effect by sec. 36, act, June 
22, 1936, but were superseded by ton- 
nage tax, entrance and clearance fees 
which are for collection, under sec. 4 of 
said act, and navigation laws of U. S., 
from vessels entering Virgin Islands 


Disposition—tonnage tax, entrance and 
clearance fees collected under sec. 4, act, 
June 22, 1936, and navigation laws of U. 
8., from vessels entering Virgin Islands 
ports, are for deposit into Treasury of 
Virgin Islands for use as provided in sec. 
35 of said act 


See Contracts, increased costs, wages; Con- 
tracts, wage stipulations. 


WAIVERS: 


Regulations. See Regulations, waivers. 


WATER: 


Drinking—special—purchase where munici- 
pal supply safe—contract for bottled drink- 
ing water for Government employees not 
authorized where public water supply is 
admitted by local health officer to be “free 
from bacteria” and is not shown to be 
detrimental to health, notwithstanding 
his opinion that ‘‘the water was of a turgid 
and muddy nature having a taste which, 
* * * would make the water not 
potable for human consumption”’_..-..-.. 

Municipal connection charges—Govern- 
ment housing project construction—in- 
volves Government liability for city water 
service connection charges in construction 


VOLUNTARY PAYMENTS: 
See Payments, toluntary. 
VOLUNTARY SERVICES: 


of Government housing projects where 
city regulations, performance of work 
prior to contract letting, and good faith and 
Contract deliveries—where contractor was fair dealing of contractor are involved... 
to furnish items “F. O. B. cars at con- WITNESSES: 
tractor’s plant for shipment on Govern- Fees: 


ment bill of lading,’’ his obligation, insofar 
as transportation was concerned, ended 
upon such delivery, and voluntary pro- 
curing, by contractor, of drayage services 
for delivery from railway terminal to con- 
signee, and contractor’s subsequent pay- 
ment for such services, cannot form basis 


Appearances before U. 8. Commissioners 
in Alaska—witnesses before U. 8. Com- 
missioners in Alaska in land cases under 
act, Jan. 31, 1903, are entitled to fees and 
mileage fixed in Dept. of Justice sched- 
ule for witnesses before District Courts, 
notwithstanding that witnesses before 
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Fees—Continued. 


such commissioners in other than land 
cases may be paid at different rates 
Civilians testifying before Army courts- 
martial—reimbursement of private fund 
advances—oflicer serving subpoena for 
appearance of civilian witness before 
Army general court-martial, when or- 
dered by proper authority, entitled to 
reimbursement for fees and mileage neces- 
sarily advanced to witness from personal 
funds at time of service, and there is no 
requirement such advances be only by 
disbursing officer, but orders should be 
in writing, issued in advance of payment 
directed, and certified copy filed with 
reimbursement voucher, as well as cash 
receipt, evidencing actual payment_-.-- 
Employees on part-time per annum basis— 
physician appointed by Veterans’ Ad- 
ministration on part-time (73 hours a 
month) per annum salary rate basis, not 
required to hold himself in readiness for 
service at all hours of day and not ab- 
sent from post of duty on day for which 
paid fees as expert witness under World 

War Veterans’ Amendatory Act of 

July 3, 1930, and who actually rendered 

required service for Administration on 

day involved, may be paid salary for 
that day in addition to fee as expert wit- 

ness. 10 Comp. Gen. 361, and 11 id. 260, 

distinguished 

Prisoners: 

No authority for payment of witness fees 
to persons serving sentence in State or 
county prison or jail who are produced 
as witnesses in Federal courts—to tes- 
tify on behalf of Government—under 
custody of guards from such institu- 
tions, and whose transportation and 
subsistence are not paid from per- 
sonal funds, sec. 848, R. S., providing 
for per diem payment in addition to 
subsistence being applicable only to 
witnesses ‘‘detained in prison for want 
CEI intenisinstinvedatemninease 

Witness fees paid to persons serving sen- 
tence in State prison who are produced 
in Federal courts, to testify on behalf 
of Government and whose transporta- 
tion and subsistence are not paid from 
personal funds, may be passed in ac- 
counts of Marshal involved, payments 
having been made under court order 
pursuant to sec. 855, R. 8., and sec. 846, 
R. 8., providing no charge shall be 
made against Marshal for fees paid 
under such order, but protection of 
Marshals by said sec. 846, does not 
preclude U. 8. from claiming refunds 
from witnesses or jurors where errone- 
ous payments are received by them. 
18 Comp. Gen. 609, amplified 

Special examiners of insolvent national 
banks—appropriation availability—- nei- 


ther “Fees of Jurors and Witnesses, 
United States Courts,” nor any other 
appropriation under Judiciary, is avail- 
able for fees of special examiners of in- 
solvent national banks, or expenses of 
national bank examiners, subpoenaed as 
witnesses to testify in criminal proceed- 
ings with respect to facts ascertained in 
their examination of national banks 


Mileage. See Mileage, witnesses. 
Retired civilian employees: 


Civilian employee retired for age may be 
employed, under authority of Dept. of 
Justice appropriation for ‘Marshals and 
Other Expenses for the United States 
Courts,” for limited period prior to 
testifying as expert witness for purpose of 
familiarizing himself with facts of par- 
ticular case, but such employment must 
be as incident to testifying as an expert 
witness. and not as employee of Govern- 
ment, 18 Comp. Gen. 573, amplified 

While civilian employees retired for age 
may be called as expert witnesses to tes- 
tify for Government and receive lawful 
fees or compensation provided therefor, 
they may not be reemployed by Govern- 
ment department, by contract or other- 
wise, to assist in preparation of suits for 
trial in view of prohibition against re- 
employment of such annuitants in sec. 
204, title II of Econoiny Act of June 30, 


witnesses. 


WORDS AND PHRASEs: 
“Available until’ —phrase in an appropria- 


tion act, “to remain available until” a 
specified. time, means availability for ad- 
ministrative obligation and not for expendi- 
ture after administrative obligation made- 


“Books of Reference’’—lot, square, highway, 


and park plats, even though in form of 
bound atlases, which form merely frame- 
work upon which is superimposed a 
graphic description of various use, height, 
and area, districts which constitute zone 
plan of Dist. of Col., are not, in view of the 
their character and use to which to be put, 
books of reference within sec. 3, act, Mar. 
15, 1898, prohibiting purchases of books of 
reference unless such purchases are author 
ized and payinent therefor specifically pro- 
vided in law granting appropriation-_. 


“Duty with troops, etc.’’-—-active duty of 


Army Reserve officer with C. C. C. is not 
duty with troops or at field exercises, or for 
instruction, within meaning of military 
leave act of May 12, 1917 


“Employees of the United States’’—alien 


informers of narcotics laws violations are 
not “employees” of United States within 
meaning of citizenship compensation pay- 
ment restrictions of sec. 5, Treasury-Post 
Office Appro. Act for 1939 
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“Enlistment allowance’’—is pay by another annuity deferred to age 60, ‘‘for each month 
631 or major fraction thereof,” between date of 
“Existing structures’’—term “existing struc- retirement and the sixtieth birthday, term 
tures” has been construed by courts to in- ‘major fraction’’ of a month is to be con- 
clude streets, sewers, power lines, and a sidered as 16 days where month contains 30 
waterworks system 542 or 31 days, and 15 days for month of Feb. 
“Fair market value’’—fair market value has containing 28 and 29 days 
been defined as value of property in money “Materials and articles such as may usually 
as between one wishing to purchase and be bought in open market”—exemption of 
one wishing to sell; price at which seller is “materials and articles such as may usually 
willing to sell at a fair price and buyer be bought in open market,” from require- 
willing to buy at a fair price, both having ments of 8-hour law of June 19, 1912, has 
reasonable knowledge of facts 245 reference to those manufactured in stand- 
“‘Fee’’—per diem compensation of court ard forms, supplied to trade generally, 
bailiffs fixed pursuant to statute, and on usually found in stock, and bought from 
basis of services by day and not amount of producers or dealers in open market, or 
services rendered, is “‘salary” and not a general market, as distinguished from 
“fee’’ for purposes of dual compensation other materials and articles which were 
prohibition act of May 10, 1916, as amended not usually bought in open market, but 
by Act, Aug. 20,1916. Types of compensa- usually ordered to be made......_.___.- 646 
tion held to be fees in 22 Comp. Dec. 678; “More than eight years’”—words “‘by more 
id. 693; 24 id. 532; 2 Comp. Gen. 37; 3 id. than eight years” appearing in sec. 26 (e), 
563; id. 1012; and 16 id. 909; distinguished 768 Foreign Service Classification, etc., Act 
“F. o. b. Federal Prison Camp No. 10, Tuc- of Feb. 23, 1931, as amended by sec. 3, 
son, Arizona” —addition of words ‘Tucson, Pub. 40, Apr. 24, 1939, in regard to reduc- 
Arizona” to contract provision requiring tion in retired officer’s annuity where be 
delivery “‘f. 0. b. Federal Prison Camp No. elects joint and survivorship annuity and 
10” cannot relieve contractor of obligation his age ‘‘exceeds the age of the wife by more 
to make delivery to camp merely because than eight years,”” may not be construed 
city so specified is only post office address as authorizing disregarding of further an- 
for prison camp and camp is located outside nuity reduction required by act until age 
city limits, nor is difference in cost of such difference is 9 years or more, but requires 
delivery over cost which would have been said additional deduction as soon as age 
incurred for cartage within city limits difference exceeds eight years, even if by 
properly chargeable to Government funds only i day oa 845 
under such circumstances 909 “Net” weight—means free from all tare or 
“F. o. b. Roanoke Farms, Tillery, N. C.”— extraneous material o. 
contract provision for delivery “FOB— “Officers and employees of the Government 
Roanoke Farms, Tillery, N. C.” requires ofthe United States’’—personnel eraployed 
delivery, all transportation expenses paid, and paid from international fund provided 
to Roanoke Farms near Tillery, N. C., and to carry out agreements, treaties, etc., are 
not merely delivery to railroad station at not officers or employees of the ‘‘Govern- 
938 ment of the United States” within meaning 
“Import duties and customs’—ship dues of prohibition in State Dept. Appro. Act 
such as were authorized under ordinance for fiscal year 1939 against use of funds ap- 
of Aug. 6, 1914, or other local laws of Virgin propriated thereby to pay ‘‘the compensa- 
Islands, are not “import duties and cus- tion of any officer or employee of the Gov- 
884 ernment of the United States, * * *%, 
“Latter part of November’’—stipulation for unless such officer or employee is a citizen 
delivery “the latter part of November”’ is of the United States”’ . = 
not so indefinite as to preclude assessment “Packing”’—-transportation a ‘household 
of liquidated damages for delay in delivery, effects of Consular officer is not ‘‘packing’’ 
for while latter part of November might within the advertising exemption provi- 
cover delivery earlier than Nov. 30, there sions of State Dept. Appro. Act, 1939..... 641 
is no doubt as to final date by which de- “Per diem in lieu of actual subsistence’”’— 
livery was contemplated, and otherwise provision in sec. 6, Joint res. authorizing 
unexcusable delay in delivery beyond 30th Federal participation in N. Y. World’s 
of month is delay for which liquidated Fair 1939, which authorizes payment of 
damages are assessable _ _ __ : io TS per diem in lieu of subsistence, refers to 
“Major fraction of a month”—in carrying out subsistence expenses incurred in travel 
provision in par. (d), sec. 26, Foreign Serv- status . 
ice Classification, ete., Act of Feb. 23, 1931, “Permanent appointment”—service of less 
as amended by sec. 3, Tub. 40, Apr. 24, than 6 months under probational appoint- 
1939, requiring reduction of annuity, where ment, though not constituting “perma 
an officer retires under age 60 and elects to nent” appointment for purposes of transfer 
receive immediate annuity rather than or reinstatement within classified civil 
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service, is nevertheless ‘‘permanent,”’ as 
distinguished from “temporary,” for re- 
tirement purposes 

“Permanent positions” —where employees 
previously occupying emergency positions 
were given appointments without break 
in service, classed as temporary by Civil 
Service Commission, to be followed by 
permanent appointments upon determina- 
tion as to their qualifications for transfer 
to classified civil service, the positions to 
which temporarily appointed are to be 
classed as “‘permanent”’ for leave purposes 
within meaning of uniform annual leave 
regulations, and unused leave accrued 
prior to ‘‘temporary”’ appointment is avail- 
able for use thereafter unless ‘‘temporary” 
appointments were for definite periods not 
exceeding six months. 17 Comp. Gen. 830, 
amplified 

“Producer’’—a State Prison which is a tenant 
on farm Jand is not a producer within 
meaning of that term as used in sec. 101, 
Sugar Act of 1937 

“Public building’—words ‘‘public building” 
as used in sec. 355, R. 8., discussed 

‘‘Regular employees”—term regular employ- 
ees, etc., as used in holiday-pay resolution 
of June 29, 1938, 52 Stat. 1246, defined __.. 

“‘Replacement’’—broad authority in House 
Report referred to in Third Deficiency 
Appropriation Act, 1937, for public build- 
ing project consisting of ‘‘Replacements, 
etc.’”’ reasonably comprehends needed re- 
placement of any building on project site, 
including reasonably necessary approaches 
and incidental connecting utilities, and 
replacement need not necessarily be located 
on exact site of building replaced, if ad- 
ministratively determined relocated re- 
placement is required in public interest 
and extension of facilities is necessary as 
an incident to such relocation... __..- 

“Salary’—per diem compensation of court 
bailiffs fixed pursuant to statute, and on 
basis of services by day and not amount 
of services rendered, is ‘‘salary” and not a 
“fee’’ for purposes of dual compensation 
prohibition act of May 10, 1916, as amended 
by Act, Aug. 29, 1916. Types of compen- 
sation held to be fees in 22 Comp. Dec. 678; 
id. 693; 24 id. 532; 2 Comp. Gen. 37; 3 id. 
563; id. 1012; and 16 id. 909; distinguished .. 

“Seamen’’—employees of Army Engineer 
Corps and Mississippi River Commission, 
employed on board vessels for mixed 
duties, are ‘‘seamen’”’ within meaning of 
sec. 3, act, Mar. 3, 1875, for Public Health 
Service medical treatment purposes, only 
where duties so performed are primarily 
or predominantly those enumerated in 
said act, but type of vessel on which em- 
ployed, or use to which put, appears im- 
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material for such medical treatment de- 
termination purposes 

“Ship dues’”’—ship dues such as were author- 
ized under ordinance of Aug. 6, 1914, or 
other local laws of Virgin Islands, are not 
“import duties and customs” 

“Stepmother’’—sec. 607 (c), Adjusted Com- 
pensation Act, 43 Stat. 130, having pro- 
vided that term “mother” should include 
stepmothers, status of stepmother as that 
of mother is clearly established by bare 
relationship at date of veteran’s death, and 
there is no proper basis for requiring a 
stepmother must show she stood in loco 
parentis to veteran, or that “friendly family 
relationship” existed between stepmother 
and veteran 

“Subcontractor’’—where liquidated demese 
provision excludes ‘delays caused by sub- 
contractors” from unforeseeable delays 
which may be excused, delays caused by 
strikes in plant of another than Govern- 
ment-contractor corporation may not be 
excused on contention said other corpora- 
tion was not subcontractor, circumstances, 
etc., under which material was to be fur- 
nished negativing any such contention, 
and mere fact Government contractor was 
wholly owned by other corporation not 
alone being conclusive as to their non- 
existence as two separate and distinct cor- 
porate entities and nonapplicability of 
term “subcontractor” to alleged parent 
corporation 

“Supplies’”—word “supplies” in exemption 
provisions of 8-hour law of June 19, 1912, 
contemplates purchases such as canned 
vegetables, uniforms and similar articles of 


“Supplies or services’’—contract for trans- 
portation is one for “supplies or services” 
within meaning of sec. 3709, R. S., requir- 
ing advertising for Government needs as 
therein outlined and unless otherwise 


“United States hospital’ —Freedmen's Hos- 
pital is a “‘U. 8. hospital” within meaning 
of sec. 9, Employees’ Compensation Act_. 

“Work’’—contracts for furniture, and fur- 
nishing of stone in Europe, involving only 
payment of contract price upon delivery 
and acceptance of completed product with 
no direct concern on part of U. 8S. as to 
labor for, or time and manner of contract 
performance, are contracts of purchase and 
sale and not contracts for work within 
meaning of that term as used in statute 
authorizing contracting for work in discre- 
tion of administrative officers without 
regard to requirements of existing laws, 
ete., and contracting for such supplies 
without advertising is unauthorized - ..... 
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